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OnmiBOTOBT  NioLioxM<»,  Question  ov«  Should  •■  Suamtrbb  to  Jubt, 
wsni.  ^Tha  proof  of  oontributorj  negligenoe  mnit  bo  olear  And  do- 
9ukw%  nol  loaTing  room  for  impartiud  and  nnbUMd  mindi  to  arrivo  «l 
may  othor  eoooliisioii,  in  order  to  warrant  any  abaolnto  dirootton  to  tho 
farj  on  that  ground.  When,  therefore,  plaintiff '•  intestate  is  killed 
ail  a  eroasing  b/  a  locomotive  of  the  defendant  nnder  the  following  oir 
enmstanoesy  the  question  of  the  eontribntory  negligenoe  of  the  deoeaaed 
obonld  be  enbmitted  to  the  Jary,  and  it  ii  error  to  direot  a  verdiot  fer 
ihe  defendant.  Tho  looomotiTe  with  only  a  tender  and  now  pilot  al* 
iaehed  waa  mnning  n<Mih  at  a  high  rate  of  apeed;  there  waa  no  regular 
train  dne  at  the  time;  the  deoeaaed,  baring  jnat  nnhitohed  hia  horaea 
tiom  a  aled,  at  a  point  abont  thirty  feet  eaat  of  the  eroesing,  waa  driving 
Ihem  westward  aoroaa  the  traok,  his  view  to  the  aonth  being  greatly  if 
not  ontiraly  obatmoted  by  pilea  of  loga  aad  other  obatmottona,  until  ho 
aamo  within  fifteen  feet  of  tho  traok,  when  the  forefeet  of  his  near  hona 
were  over  tho  raiL  The  day  waa  oold,  windy,  and  blaatery ;  it  waa  anow« 
mg  aome  and  tho  anow  waa  drifting,  tho  wind  blowing  from  tho  noHk- 
aaat;  the  locomotive  approached  with  mnoh  leaa  noiae  than  aa  ordinary 
tmhi  wonld  make,  aad  thoaa  ia  ahaige  of  it  gave  bo  aignai  by  ball  or 
whiatto;  tho  deoeaaed,  when  eight  or  nine  feet  from  the  traok,  aaw  tho 
looemotive  ooo  hnndrod  and  aixty-fonr  feet  away,  bat  had  no  time  for 
doUbaratioB  cr  to  obaerro  ita  nnnanally  high  rata  of  apood,  aid  wai 
itmok  by  it  bofora  ho  ooald  get  aoroaa  the  traok* 

OovnusoTOBT  Nbouobbob  vor  Ohabobablb  to  ohb  Oallbd  to  Act  dt 
Bhebobmot,  wbbv.  ~  Contribntory  negligenoe  ia  not  alwaya  ohargeabla 
BpoB  tho  fkilBro  to  oxoroiso  the  greateat  pmdenoo  or  tho  beat  of  Jvdg- 
mant  ia  aaaoa  whora  a  paraoa  ia  roqairad  to  act  anddaaly  or  ia  aa 


Shuobugb  ov  DBfBHiiAirr  QuxsnoH  iob  Jubt,  tbouob  Oohtbibvtobi 
KaouoBBOB  OB  PLAornrv'a  Past,  whbb.  ^In  an  nation  againat  a  rail* 
nad  oompaay  to  reoover  damagea  for  the  death  of  tho  plaintilf'a  intea* 
tati^  tho  negligenoe  of  the  deoeaaed  will  not  enablo  tho  oompany  to  i 

at,  umw^  You  xxxiii.  —1     n 
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VMStkf  if  tlM  Mi  whibh  oMMd  tlM  faijiuy  wm  doM  hj  tlM  datadsii^ 
•fisr  it  di«eorer«d  hb  iMgHgeoM,  Mid  it  ooold  hare  aToidod  tiM  iB}«vy 
hj  tiM  •z«r«iM  of  r— ■oaable  mf  and  pmdttiiMi  and  if  tba  dacea— tl 
wai  Bol  a  tnapaiMr,  saoh  aaparraiuiig  iMgligaiioe  naad  not  bo  gnm  im 
Ofdor  to  aathoriisa  rooovoiy.  When,  thorofon^  tfaa  oofiaoMr  of  a  looo> 
Botivo  b/  whioh  tbo  plaintiff's  intaatato  waa  killad  al  a  mOroad  oroatn^ 
tattiflea  that^  whoa  Ato  hnndrod  and  foity  foot  frooa  tiM  oroning  h» 
■aw  thadeoaaaed  and  hiitaam,  tho  hoads  of  tho  hocaaa  boing  thon  within 
oi|^t  or  nino  foot  of  tho  track;  that  thaj  wora  haaded  aa  if  they 
going  to  oroM.  bat  ho  did  not  think  thoy  would  oroaa;  that  thoy 
thoa  standing  stiU*  bat  whon  ho  got  within  a  fow  yards  of  thorn  Unm 
dooaasod  mado  a  diva  to  go  aeross;  that  when  ho  saw  them  ho  did  not 
think  it  pmdont  to  sound  the  whittle  for  fear  it  woold  frighten  tho  horao* 
onto  the  right  of  way;  that  after  striking  them  ho  rerorsed  tho  ongino 
and  stopped  the  looomotiTo  within  throe  hnndrod  and  fifty  feet;  aad 
another  intelligent  witness,  who  was  at  tho  time  standing  near  the  aoeii» 
of  the  aoddenty  testifies  that  the  deoeased  and  his  horses  did  not  stop^ 
at  any  time  after  they  started  from  a  point  aboat  thirty  feet  from  tho 
traok  nntil  they  wore  strnok  by  the  looomotiTo,  —  tbo  ease  should  ho 
anbmitted  to  tho  Jury,  and  it  is  error  to  diroot  a  rerdiet  for  tbo  dofond- 
ant. 


AcnoN  brought  by  Louis  Valin,  u  administrator  of  the 
tate  of  Narcisse  Craite,  to  recover  from  the  defendant  damages 
fbr  the  killing  of  his  intestate  at  a  crossing  by  one  of  its  looo* 
motives.  At  the  point  where  the  accident  happened  the  de* 
fendant's  road  runs  due  north  and  south.  The  crossing  at 
which  it  occurred  was  constructed  and  maintained  by  the 
company,  and  was  in  general  use  by  Craite  and  others  at  all 
hours  in  passing  and  repassing  about  their  lawful  business, 
with  the  knowledge  and  acquiescence  of  the  defendant.  The 
locomotive  was  going  north  at  the  time  the  accident  happened. 
Other  facts  necessary  to  an  understanding  of  tho  ease  aw 
stated  in  the  opinion. 


JSUm,  Oreene^  and  IfemQ,  and  E.  JJ.  JEZIis,  fcft  the  appellant 
Ohatin  E.  Vrtpman^  for  the  respondent. 

PunnBTy  J.  The  evidence  of  negligence  on  the  part  of  th» 
company,  to  say  the  least,  was  quite  sufficient  to  require  thai 
the  oase  should  be  submitted  to  the  jury,  unless  the  alleged 
negligence  of  the  deceased  contributing  to  his  death  was  so 
dearly  and  conclusively  proved  as  to  justify  the  court  in  tak- 
ing the  oase  from  the  jury  and  directing  a  verdict  for  the  de- 
fendant; and  the  vital  question  is  whether,  under  the  peculiar 
circumstances  of  the  case,  the  alleged  negligence  of  the  de- 
ceased is  one  of  fact  for  the  jury  or  of  law  for  the  court 

The  rule  is  well  settled  that,  in  order  to  justify  the  oourt  ia 
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taking  a  case  firom  the  jnry,  the  question  must  be  wholly  one 
of  law;  for  if  it  depends  upon  controverted  facts,  upon  what 
fiaota  the  testimony  establishes,  the  credibility  of  witnesses, 
or  what  inferences  or  conclusions  ought  to  be  drawn  from  the 
testimony,  then  it  is  clearly  a  question  to  be  submitted  to  the 
jury.    If  the  jury  arrive  at  a  conclusion  wholly  unwarranted 
by  the  evidence,  or  which  may  be  imputed  to  passion,  sympar 
thy,  or  prejudice,  so  that  upon  the  whole  case  the  court  can 
■ee  that  justice  has  not  been  done,  then  for  these  or  kindred 
reasons  the  court,  in  the  exercise  of  sound  discretion,  may  set 
aside  the  verdict  and  grant  a  new  trial;  but  the  giving  of  an 
absolute  direction  to  the  jury  to  find  a  verdict  is  a  matter  of 
legal  right,  founded  oh  facts  positively  established.    If  the 
case  involves  a  fair  question  of  fact  for  argument,  it  is  for  the 
jury.     Negligence  is  inferred  as  a  conclusion  from  the  facta 
and  circumstances  of  the  particular  case,  instead  of  being  a 
fact  in  and  of  itself;  and  inasmuch  as  each  case  depends  so 
much   upon  its   peculiar  combination  of  facts  and  circum- 
stances, and  the  inferences  to  be  drawn  from  them,  a  decision 
in  it  cannot  be  considered  as  a  precedent  binding  or  controlling 
in  other  cases.    "Negligefice  is  almost  always  to  be  deduced 
as  an  inference  of  fact  from  several  facts  and  circumstances 
disclosed  by  the  testimony,  after  their  connection  and  relation 
to  the  matter  in  issue  have  been  traced,  and  their  weight  and 
force  considered.    In  such  cases,  if  unbiased  men  would 
differ  as  to  such  inferences,  then  they  cannot  be  made  with- 
out the  intervention  of  a  jury,  although  all  the  witnesses  agree 
in  their  statements,  or  there  be  but  one  statement  which  is 
consistent  throughout."    Per  Gassoday,  J.,  in  Hill  v.  Fond  du 
LaCf  66  Wis.  242,  cited  and  confirmed  in  Nelson  v.  Chicago  ete» 
Sfy  Co,j  60  Wis.  823.    In  the  case  last  mentioned  it  was  held 
that  ''it,  is  only  when  the  inference  of  negligence,  or  the  ab- 
sence of  it,  from  the  undisputed  facts  proved,  is  inevitable, 
that  the  court  will  direct  iei  verdict.    In  all  oases  in  which 
such  inference  is  in  doubt,  giving  to  the  testimony  the  con- 
struction most  favorable  to  the  party  charged  therewith,  the 
question  of  negligence  is  for  the  jury  ":  Langhoff  v.  MUwaule^ 
eU.  Ry  Co.,  19  Wis.  496;  NeUon  v.  Chicago  etc  Ry  Co.,  60 
Wis.  820,  and  cases  there  cited;  KapUs  v.  Orih,  61  Wis.  683; 
Hoy€  r.  Chicago  eU.  R^y  Co.^  62  Wis.  666;  Hoyc  r.  Chicago 
$U.  Ry  Co.,  67  Wis.  14,  15;  Sccfeld  v.  Chicago  He  R.  R.  Co.» 
70  Wis.  216; -6  Am.  St.  Rep.  168;  WimtanUy  v.  Chicago  eU. 
Xy  Co^  72  Wis.  876;  DuaiM  v.  Chicago  cU.  Ry  Co^  72  Wit. 
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CSS;  7  Am.  Bt  Bep.  879;  Abbot  y.  Dwinnell,  74  Wis.  625; 
and  many  other  cases  in  this  court  might  be  cited  to  the  same 
effMit. 

It  is  equally  well  settled  by  adjudicated  cases  that  the  bn^ 
den  of  proof  of  contributory  negligence  is  ordinarily  on  the  de-^ 
fcndant:  Bandall  y.  North  WesUrn  Tel.  Co.,  54  Wis.  147;  41 
Am.  Rep.  17;  KeUy  y.  Chicago  etc.  R'y  Co.^  60  Wis.  482; 
Be9sex  y.  Chicago  etc.  Ry  Co.^  45  Wis.  483;  Railroad  Co.  y. 
Oladmofij  16  Wall.  401;  and  in  any  event,  however  it  may 
appear,  the  proof  of  contributory  negligence  must  be  clear  and 
decisive,  not  leaving  room  for  impartial  and  unbiased  minds 
to  arrive  at  any  other  conclusion,  in  order  to  warrant  any  ab 
solute  direction  to  the  jury  on  that  ground. 

In  view  of  these  well-established  principles,  we  are  to  oon* 
aider  whether  the  facts  and  circumstances  disclosed  in  the 
testimony  warranted  the  direction  in  question. 

The  defendant  in  support  of  the  ruling  of  the  circuit  ooart| 
relies:  1.  Upon  the  general  rule,  often  repeated  in  cases  of 
this  character,  that  one  approaching  a  railroad  crossing,  who 
may  by  looking  have  a  timely  view  of  an  approaching  train, 
is  bound  to  look  and  listen  for  its  approach  before  attempting 
to  cross  the  track,  and  that  a  failure  to  do  so  is  negligence; 
2.  That  immediately  before  the  locomotive  reached  the  cross- 
ing the  deceased  saw  it,  while  yet  in  the  position  of  safety, 
but  rashly  and  recklessly  rushed  in  before  it,  and  in  at- 
tempting to  cross  the  track,  lost  his  life. 

The  particular  facts  and  circumstances  of  the  cases  seem 
to  modify  most  materially  the  view  taken  by  respondent  of 
the  conduct  of  the  deceased.  On  the  day  in  question  the 
deceased  was  engaged  in  drawing  logs  with  his  team,  and 
unloading  them  on  the  south  side  of  the  logging  road,  near 
the  crossing,  in  piles  extending  along  the  bank  of  the  railroad 
in  a  southern  direction,  as  already  mentioned.  He  had  been 
for  about  three  weeks  similarly  engaged,  and  was  no  doubt 
familiar  with  the  time  of  passage  of  day  trains  during  his  usual 
working  hours.  The  day  was  a  cold,  windy,  blustering  day. 
One  witness  describes  it  as  a  dark,  cold  day.  It  was  snowing 
some,  and  the  snow  was  drifting,  the  wind  blowing,  as  ona 
witness  said,  from  the  northeast;  and  this  was  oaloulated  to 
take  away  from  Craite  the  sound  of  an  approaching  train 
from  the  south,  or  any  signal  of  such  by  bell  or  whistle.  The 
■iie  and  height  of  the  pile  of  logs  and  stumps  was  such  as  to 
intercept  and  shut  off  any  view  of  the  approaching  locomo- 
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tiye  from  him  after  he  had  unloaded  his  logs  and  driven 
around  to  a  point  on  the  lumber  road  about  twenty-fiye  or 
thirty  feet  from  the  track  he  was  to  cross,  where  he  unhitched 
his  horses  from  the  sled  in  order  to  go  over  the  crossing  to 
the  bam  on  the  west  side  of  the  railroad.  There  is  no  evi- 
dence to  show  what  observations,  by  way  of  looking  and 
listening,  he  had  taken  up  to  this  time;  and  as  the  road  ran 
due  south  for  nearly  two  miles,  it  is  but  fair  to  assume,  in 
view  of  what  he  afterwards  did,  that  he  did  not  discover  any 
evidence  of  danger. 

There  was  no  regular  train  going  north  or  south  at  or 
about  that  time  of  day.  The  locomotive  and  tender  with  a 
snow  pilot  was  passing  most  unexpectedly  for  some  special 
purpose,  probably  to  drive  the  drifted  snow  from  the  track. 
It  was  running  at  a  rapid  and  indeed  high  rate  of  speed,  as 
some  witnesses  testified.  It  ran  through  Maple  Valley  in 
that  manner,  a  place  three  miles  to  the  south,  without  mak- 
ing any  signal  by  bell  or  whistle,  and  it  made  none  of  its  ap- 
proach to  the  crossing,  as  witnesses  testify.  Its  approach  was 
quite  noiseless  as  compared  with  that  of  an  ordinary  train* 
Netxer,  the  witness  who  saw  more  of  this  unfortunate  occur- 
xence  than  any  one  now  living,  and  who  was  on  the  westerik 
side  of  the  track,  and  in  a  more  favorable  position  to  hear,, 
considering  the  direction  of  the  wind,  than  the  deceased,  says 
he  could  not  hear  it  until  it  came  within  seven  or  eight  rods 
of  the  crossing,  although  he  saw  it  when  120  rods  down  the 
road.  About  that  distance  or  more  south  of  the  crossing,  it 
ran  through  a  swamp,  where  for  some  distance  the  grade  was 
about  four  or  five  feet  below  that  on  either  side  of  the  swamp; 
that  the  grade  was  upward  from  the  swamp  to  the  top  of  a 
small  hill,  through  which  there  was  a  cut  three  or  four  feet 
deep,  and  thence  there  was  a  slight  down  grade  for  a  dis- 
tance of  540  feet  to  the  crossing  in  question,  where  the  cut 
almost  wholly  ceased,  and  the  crossing  was  nearly  on  a  level 
with  the  adjacent  ground. 

What  Craite  did  or  saw  or  heard  while  at  the  log  pile  un- 
loading his  logs  no  one  pretends  to  know.  He  was  in  a  posi- 
tion to  see  and  hear  an  approaching  locomotive  as  well  as 
wind  and  snow  and  intervening  obstacles  already  described 
would  admit.  It  is  fair  to  assume  that  he  was  properly  oh* 
servant,  and  looked  and  listened,  and  saw  nothing  to  admon- 
ish him  against  taking  his  team  across  the  track.  From  this 
time  there  is  no  living  witness  to  speak  of  his  acts,  or  tell  of 
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what  occurred,  until  death  closed  his  lips  against  any  expla- 
nation on  his  part  of  his  conduct,  except  the  engineer  and 
Netzer,  who  stood  at  the  time  about  sixty  feet  west  of  the 
crossing  on  the  lumber  road,  and  about  eighty-five  feet  from 
where  the  deceased  unhitched  hia  team  from  the  sled,  and 
from  whence  he  at  once  proceeded  to  drive  his  team  over  tha 
crossing,  standing  behind  them  with  the  lines  in  his  handa, 
which  brought  the  horses  between  the  deceased  and  Netzer, 
and  necessarily  interfered  with  Netser'a  ability  to  accuratelj 
observe  all  he  did. 

Netser  was  asked  whether  there  were  logs  or  other  things 
to  obstruct  the  view  from  the  place  where  Craite  unhitched 
%is  horses  till  he  got  to  the  railroad  track,  and  he  answered: 
'**Yes;  there  were  some  logs  lying  all  along.  There  were 
-aome  cedar  logs  right  there  for  a  distance  of  four  or  five  logs, 
^th  the  snow  and  all,  six  or  seven  feet  high.  He  was  about 
five  feet  ten  inches.  He  could  see  down  the  track  for  a  small 
distance,  —  three  or  four  hundred  feet,  —  but  that  would  be 
all,  because  the  logs  were  piled  close  to  the  stump,  six  or 
iseven  feet  high.  There  is  a  stump  right  close  to  the  road 
where  it  crosses  the  railroad  track.  The  pile  of  cedar  logs 
did  not  extend  east  and  west  over  twenty  or  twenty-five  feeL 
The  teamsters  drove  in  there  and  rolled  off  their  logs,  turned 
around,  and  went  for  more.  As  they  rolled  them  off  they 
drove  up  there  tolerably  near  the  ditch,  say  four  or  five  feet, 
and  they  unloaded  right  south  there  for  ten  or  twelve  roda. 
They  had  them  piled,  with  snow  and  all  that  was  there,  about 
tive,  BIX,  or  seven  feet  high."  He  also  said:  '^  There  were 
eome  other  obstructions,  —  old  logs  lying  all  along  the  track, 
and  stumps  turned  up,  for  fifty  or  sixty  rods  south,  that  had 
heen  hauled  there.  Standing  within  ten  or  fifteen  feet  of  the 
rail,  I  should  say,  all  a  man  could  see  wuuld  be  the  smoke- 
etack  and  smoke  when  the  locomotive  was  down  in  that 
«wamp.  He  took  the  tugs  off  and  the  neck-yoke,  and  started 
Across,  —  kept  going  on;  didn't  go  very  fast.  Came  to  the 
"bridge  over  the  ditch  near  the  east  rail,  and  the  off  horse 
drew  off  into  the  snow  to  the  north,  and  the  near  one  was  on  • 
the  off  track,  and  when  I  saw  the  nigh  horse  he  was  ahead  of 
the  other,  and  he  had  his  forefeet  on  the  railroad  track,  and 
that  is  the  last  I  saw  of  them.  A  little  before  the  engine 
came  up  to  him  the  snow  was  fiying  so  I  could  not  see  what 
struck  him."  This  witness  saw  the  approaching  locomotive 
when  it  was  quite  a  kmg  way  off,  and  observed  its  progress. 
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He  testified  that  Graite  did  not  look  for  it  until  the  engine 
was  fifty  or  sixty  feet  away.  Being  asked  where  Craite  was 
when  he  looked  to  see  the  engine,  he  said:  '*  Well,  he  was  be* 
hind  the  horses.  I  can't  say.  I  was  n't  on  his  side.  The 
team  was  between  me  and  the  man.  When  I  first  noticed 
that  he  looked  at  the  engine  it  was  about  fifty  or  sixty  feet 
away.  It  was  at  the  switch  [164  feet  south  of  the  crossing]. 
The  near  horse's  feet  were  but  just  over  the  east  raiL  He 
seemed  to  urge  his  horses.  Heard  him  say  'Get  up,  go  on;' 
and  saw  him  shaking  the  lines.  One  horse  got  across.  The 
other  was  killed,  and  thrown  off  on  the  east  side  of  the  track. 
Craite  looked  when  within  eight  or  ten  feet  of  the  track.  I 
did  not  say  a  word  to  him.  I  saw  the  smoke  of  the  engine 
when  it  was  120  rods  away.  I  did  not  say  a  word  to  him.  I 
supposed  he  was  going  to  get  across  before  the  engine  came 
along."  Being  asked  if,  after  he  got  west  of  the  obstructionSi 
there  was  anything  to  prevent  his  looking  right  down  the 
track  before  his  horses  stepped  over  the  rail,  he  answered 
''  Well,  I  don't  remember  now.  Can't  tell  how  far  south  yon 
could  see  when  fifteen  feet  from  the  track."  Another  witness 
said:  '^  The  logs  were  piled  within  five  or  six  feet  of  the  bank 
of  the  railroad." 

The  engineer  said:  "I  first  saw  them  [Craite  and  the 
horses]  when  we  were  on  the  top  of  the  little  hill,  about  five 
hundred  feet  from  the  crossing.  The  heads  of  the  horses 
seemed  to  be  quite  a  way  back  from  the  rail,  say  about  eight 
feet,  facing  a  little  north,  I  guess  they  were.  The  young  man 
was  standing  with  the  horses;  seemed  to  be  behind  them. 
When  I  got  within  a  few  yards  of  him  he  tried  to  cross  the 
track,  and  that  is  all  I  can  say  about  it.  I  had  no  reason  to 
think  he  was  going  to  cross  when  I  first  came  in  sight  of  him. 
It  seemed  to  me  as  if  he  was  looking  towards  me  when  I  first 
saw  him.  I  didn't  see  any  motion  he  made  at  the  time.  Was 
at  the  switch,  or  a  little  north  when  he  started  to  go  across 
[164  feet  from  the  crossing].  When  I  came  onto  the  brow  of 
the  hill,  there  was  no  occasion  for  an  alarm  whistle.  It  would 
have  been  a  bad  thing  to  give  an  alarm  whistle,  because  they 
seemed  to  be  standing  still,  and  if  I  had,  perhaps  I  would 
have  frightened  those  horses  into  that  right  of  way.  When 
they  attempted  to  cross  I  tried  my  best  to  shut  off  and  reverse 
the  engine.  I  took  it  coolly.  When  I  first  saw  them,  they 
were  headed  as  if  they  were  going  to  cross.  They  seemed  to 
be  standing  still.    Their  heads  were  about  eight  feet  from  the 
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track*  The  man  web  not  walking.  I  am  not  aare  of  that» 
N0|  sir;  I  did  not  notice  that  any  effect  on  the  engine  wa» 
caneed  by  the  collision,  any  more  than  if  it  had  atniek  nothr 
ing.  I  went  on  abont  three  hundred  or  three  hundred  and 
fifty  feety  when  the  engine  stopped.  When  I  saw  him  attempt 
to  cross  I  shut  off  my  engine,  applied  the  air,  and  reversed 
her.  I  had  not  anything  of  that  accomplished  when  the  en- 
gine struck;  just  as  it  struck  I  was  trying  to  shut  off.  I  gue8» 
we  had  struck  the  man  and  horse  when  we  commenced  Uk 
try  to  reverse  the  engine.  I  reversed  it  afterwards.''  Th» 
witness  Netser,  standing  about  thirty  or  forty  feet  away,  said: 
''After  the  horses  were  unhitched  from  the  sleighi  and  started 
from  the  tongue,  they  moved  right  along  till  they  got  on  the 
track.  This  man  did  not  stop,  he  kept  on  behind  the  horses. 
When  I  first  saw  the  engine  coming  Criiite  was  just  going 
behind  the  horses,  taking  hold  of  the  lines,  getting  ready  to 
come  across." 

A  topographical  survey  and  diagram  of  the  loeu$  in  quo  was 
made  by  the  defendant  several  months  after  the  accident,  but 
not  until  the  snow  to  the  depth  of  about  two  feet  had  gone  off 
and  the  logs  were  removed,  showing  lines  of  vision  south  from 
the  logging  road,  from  which  it  appeared  that,  from  a  point 
twenty  feet  east  of  the  track,  one  could  see  south  along  it  858 
feet;  that  from  a  point  fifteen  feet  east  of  the  rail  an  engine 
was  visible  1,300  feet. 

The  distance  the  deceased  had  to  travel  from  where  he  on* 
hitched  from  the  sled  was  a  short  one,  only  about  thirty  feet. 
There  is  no  reason  to  think  that  when  he  had  started  he  had 
had  any  notice  of  the  approach  of  the  locomotive,  nothing  to 
show  that  he  had  not  been  vigilant  and  careful;  for  full  half 
of  the  distance  to  the  rail  the  evidence  shows  that  his  view  at 
that  time  was  greatly,  if  not  entirely,  obstructed.  When  he 
had  reached  a  point  fifteen  feet  east  of  the  rail,  a  distance,  of 
six  or  seven  feet  more  would  bring  him  to  the  point  where  the 
forefeet  of  his  near  horse  were  over  the  rail,  and  where  Netser 
says  he  did  look,  and  then  the  locomotive  was  at  the  switch- 
post,  160  feet  south  of  the  crossing.  Having  had  no  previous 
knowledge  of  its  approach,  owing  to  the  failure  of  those  in 
charge  to  give  any  signal,  he  had  a  right  to  assume  there  was 
until  then  no  danger,  and  he  was  no  doubt  greatly  confused 
and  alarmed  when  he  did  look,  was  so  far  committed  to  his 
attempt  to  cross,  with  his  team  partly  on  the  track,  that  he 
had  to  choose  between  two  alternatives  without  the  means  of 
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forming  a  safe  or  prudent  judgment.  He  had  no  time  to  ob* 
eerye  the  unusually  high  rate  of  speed  of  the  locomotiye,  no 
time  for  deliberation,  and  although  Netzer  says  Craite  did  not 
look  before  then,  in  view  of  the  fact  that  the  team,  as  he  says, 
was  between  him  and  Craite,  he  could  not  have  known  that 
he  did  not  look  before  and  without  making  any  discovery. 
The  distance  was  so  very  short,  the  time  so  very  brief,  when 
a  few  seconds  counted  in  fact  for  everything,  that  it  is  diffi- 
cult to  say  that  the  facts  and  circumstances  clearly  and  do- 
dsively  established  negligence  on  the  part  of  the  deceased. 
With  the  locomotive  at  ten  rods'  distance,  he  might  from  his 
standpoint  have  thought  he  could  succeed  in  crossing  in 
safety,  and  that  such  would  be  the  better  course.  Netzer,  an 
intelligent  witness,  observing  the  occurrence,  thought  he  would 
get  across  and  uttered  no  warning,  and  but  for  the  high  rate 
of  speed  he  might  have  succeeded.  It  would  be  most  unjust 
to  hold  that  he  was  chargeable  with  knowledge  of  the  unusual 
rate  of  speed  of  the  locomotive  with  neither  means  nor  oppor- 
tunity to  judge  of  the  fact,  when  no  notice  whatever  was  given 
(as  we  must  assume  in  view  of  the  state  of  the  record)  of  its 
approach  until  the  noise  of  its  ordinary  motion,  to  be  heard 
only  eight  or  ten  rods,  announced  the  fact 

Contributory  negligence  is  not  always  chargeable  upon  the 
failure  to  exercise  the  greatest  prudence  or  the  best  of  judg- 
ment, in  cases  where  a  person  is  required  to  act  suddenly  or 
in  an  emergency:  McClain  v.  Brooklyn  City  R,  R.  Co,y  116  N. 
Y.  470;  Pennsylvania  R.  R.  Co.  v.  Werner ^  89  Pa.  St  59; 
Duame  v.  Chicago  etc.  Ky  Co.,  72  Wis.  630-534;  7  Am.  St 
Rep.  879;  Gumz  v.  Chicago  etc.  R'y  Co.,  62  Wis.  676,  677.  As 
said  by  Orton,  J.,  in  Duame  v.  Chicago  etc.  Ry  Co.,  72  Wis. 
530-634;  7  Am.  St  Rep.  879:  ""If,  by  the  negligence  or  omis- 
sion of  those  in  charge  of  the  train,  the  plaintiff's  vigilance 
was  allayed,  they  are  not  to  impute  the  consequences  of  their 
acts  to  his  want  of  vigilance,  and,  if  their  acts  brought  him 
within  the  boundaries  of  peril,  they  must  answer  for  it'': 
Pennsylvania  R.  R.  Co.  v.  Ogier,  35  Pa.  St  71, 72;  78  Am.  Deo. 
822;  Hahn  v.  Chicago  etc.  Ry  Co.,  78  Wis.  396;  Abbot  v.  Dwin- 
neU,  74  Wis.  614;  Ernst  v.  Hudson  Riv.  R.  R.  Co.,  35  N.  Y.  35; 
90  Am.  Dec.  761.  That  the  deceased  was  just  entering  upon 
the  verge  of  manhood,  with  the  instinct  of  self-preservation 
strong  within  him,  and  not  likely  rashly  to  encounter  deadly 
peril  or  great  personal  danger,  is  a  circumstance  not  without 
its  weight,  in  such  a  combination  of  facts  and  oircumstanceti 
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to  repel  the  imputation  of  negligence.  The  fact  that  he  sair 
the  locomotive  when  it  was  164  feet  distant  from  him,  if  con- 
Bidered  by  itself  and  not  qualified  by  other  circumstanceSy 
would  have  strongly  tended  to  show  negligence;  but  even  then 
it  would  scarcely  justifiy  the  court  in  saying  that  there  was 
negligence  as  a  matter  of  law,  independent  of  proof  of  apparent 
rate  of  speed  and  opportunity  to  estimate  it  Upon  a  careful 
consideration  of  the  evidence,  we  think  that  the  proof  of  con- 
tributory negligence  is  not  so  clear  and  decisive  as  to  justify 
the  absolute  direction  to  the  jury  to  find  for  the  defendant 
The  following  cases  will  be  found  to  further  support  our  con- 
elusion:  Maasoth  v.  Delaware  etc.  Canal  Co,^  64  N.  Y.  529,  530; 
French  v.  Taunton  Br.  R.  R.  Co.,  116  Mass.  540;  Craig  v.  New 
York  etc.  R.  R.  Co.,  118  Mass.  437;  Sckum  v.  Pennsylvania  R.  R. 
Co.,  107  Pa.  St.  8,  13,  14;  52  Am.  Rep.  468.  The  case  of  Olson 
V.  Chicago  etc  Ry  Co.,  81  Wis.  41,  is  clearly  distinguishable. 
There  the  plaintiff  had  timely  notice  of  the  near  approach  of 
the  train,  and  his  course  was  taken  with  full  knowledge  of 
the  fact 

There  is,  however,  another  aspect  of  the  evidence  which,  we 
think,  made  it  the  duty  of  the  court  to  submit  the  case  to  the 
jury,  even  conceding  that  the  evidence  showed  clearly  and 
decisively  contributory  negligence  on  the  part  of  the  deceased. 
The  engineer  saw  the  deceased  and  his  team  when  he  reached 
the  top  of  the  hill  after  coming  up  out  of  the  swamp,  540  feet 
before  he  reached  the  crossing,  and  he  says  that  the  heads  of 
the  horses  were  within  eight  or  nine  feet  of  the  track,  and 
that  they  were  headed  as  if  they  were  going  to  cross,  though 
he  says  he  did  not  think  they  would  cross;  that  they  were 
standing  still,  the  man  behind  his  team;  that  when  he  got 
within  a  few  yards  of  them  the  man  made  a  dive  to  go  across; 
that  when  he  saw  them  he  did  not  think  it  prudent  to  sound 
the  whistle,  for  fear  it  would  frighten  the  horses  onto  the  right 
of  way.  They  were  already  on  the  right  of  way,  and  it  is  un* 
derstood  that  the  whistle  is  to  be  blown  and  the  bell  sounded 
to  warn  men  and  frighten  animals  off  the  track  or  from  go- 
ing upon  it  Netzer  contradicts  this  witness  squarely  as  to 
the  man  and  horses  standing  still,  and  says  that  from  the 
time  they  left  the  sled  they  moved  steadily  forward  without 
stopping.  The  connection  of  the  engineer  with  the  fatal  oo» 
currence  is  such  as  to  justly  subject  his  testimony  to  criticisnk 
and  to  furnish  reasons  for  doubting  its  candor  and  fairness. 
A  jury  might,  perhaps,  think  his  desire  of  self-vindication 
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Bironger  than  his  memory  of  facts.    The  reason  he  gives  for 
not  blowing  the  whistle  is  unworthy  of  a  moment's  conside- 
ration, and   possibly  suggestive  of  a  consciousness  that  he 
did  not  in  this  emergency  do  his  plain  and  obvious  duty. 
Animals,  and  much  less  human  beings,  because  they  approach 
the  track  of  a  railway  and  indicate  a  purpose,  or  are  about  to 
cross  under  circumstances  making  it  dangerous  to  do  so  and 
negligent  as  to  human  beings,  are  not  outlawed;  and  those  in 
charge  of  locomotives  and  passing  trains  must  not  neglect  to 
act  with  the  care,  caution,  and  tenderness  of  human  safety 
and  life  plainly  required  by  the  common  dictates  of  humanity. 
It  appears  that  the  locomotive  on  this  occasion  was  readily 
stopped  within  a  distance  of  300  or  350  feet,  but  the  engine 
was  not  reversed  until  after  the  fatal  shobk.     When  the  en- 
gineer discovered  the  situation  of  the  man  and  the  team,  had 
he  sounded  the  whistle,  slowed  up,  or  had  instantly  shut  off 
and  reversed  his  engine,  the  fatal  occurrence  probably  would 
have  been  prevented.     A  jury  might  believe  Netzer's  testi* 
mony  that  the  deceased  was  moving  steadily  and  certainly 
forward  to  cross  the  track  when  the  engineer  first  saw  him 
with  his  team,  headed,  as  he  says,  as  if  to  cross  the  track,  and 
that  the  facts  were  such  as  to  fairly  admonish  him  to  take 
immediate  and  effective  action  to  avert  the  danger;  and  that 
his  failure  to  do  so  was  negligence  on  his  part,  making  the 
company  liable  for  the   fatal  consequences  which  ensued. 
Here  was  a  question  of  credibility  of  the  testimony  of  the  en- 
gineer, particularly  when  contradicted  on  a  vital  point,  as  we 
have  seen  he  was,  by  Netzer. 

The  negligence  5f  the  deceased  will  not  enable  the  company 
to  escape  liability  if  the  act  which  caused  the  injury  was  done 
by  the  defendant  sifter  it  discovered  his  negligence,  and  if  the 
defendant  could  have  avoided  the  injury  in  the  exercise  of 
reasonable  care:  MorrU  v.  Chicago  etc.  R*y  Co,^  45  Iowa,  32, 
and  cases  there  cited.  This  rule  is  well  sustained  by  numer* 
ous  authorities;  and  such  supervening  negligence,  as  the  de« 
ceased  was  not  a  trespasser,  need  not  be  gross  negligence  in 
order  to  authorize  a  recovery.  In  such  a  case,  it  is  enough 
that  the  defendant,  by  the  exercise  of  reasonable  care  and 
prudence,  might  have  avoided  the  consequences  of  the  plain- 
tiff's negligence:  Inland  etc.  Co.  v.  ToUon^  139  U.  S.  551,  558; 
Radley  v.  London  etc.  Ry  Co.,  L.  R.  1  App.  C.  754-759;  Scott  v. 
Z>.  4  W.  Ry  Co.,  111.  R.  C.  L.  377;  Austin  v.  New  Jersey  Steam- 
boat  Co.,  43  N.  Y.  82;  3  Am.  Rep.  663.    The  evidenoe  on  this 
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point  required  the  submission  of  the  case  to  the  jury,  and  for 
error  in  directing  a  verdict  for  the  defendant  there  must  be  a 
new  triaL 

By  the  Court.    The  judgment  of  the  circuit  court  is 
yersed,  and  the  case  is  remanded  for  a  new  triaL 


€V>1ITBIBUT0BT  KbOLIGIIIOI,  WHKH    ▲  QuiSTIOH    lOB  THS  JVBT.  — ThaM 

the  poeaibility  of  a  differeaoe  of  opinion  it  the  proper  tatt  by  which  to  do- 
termine  whether  the  contribntory  negligence  of  the  plaintiff  should  be  enb* 
mitted  to  the  jnry,  tee  the  caaee  from  thie  leriee  cited  iki  the  note  to  JleMU 
▼.  CUif  (^  OreenvUU,  30  Am.  St  Rep.  626;  to  the  Mune  effect  9—  W.  C.  De 
Pamw  Co.  w.  SiubblefieUL,  132  Ind.  182.  The  doctrine  hM  been  applied  in 
aotione  for  injuries  received  at  railroad  crossings  in  the  following  more  recent 
oasesi  ffbiiU  ▼.  Siehmand  etc  R,  B.  Co,,  109  N.  C.  472;  26  Am.  St  Bap. 
682;  Oeiti  t.  DeiroU  etf.  Ity  Co.,  01  Mich.  446;  Dmm  t.  Chkoifo  eie.  B.  B. 
Co,,  109  Mo.  413;  Cleveland  eic  Ity  Co.  t.  Harrington,  181  Ind.  426;  Tork 
▼.  Maine  Central  R.  R.  Co,,  84  Me.  117;  SuUwan  r.  New  York  etc  R'p  Ob.» 
164  Mass.  624;  Siegel  r.  MUwauhu  eic  R,  R,  Co,,  79  Wis.  404;  Marke  ▼. 
FUdilmrg  R.  R.  Co.,  166  Mass.  493;  Winchell  t.  Abbot,  77  Wis.  S71.  On 
the  other  hand,  if  there  is  but  one  reasonable  inference  to  the  effect  that  the 
plaintiff's  negligence  proximately  contributed  to  the  injury,  then  a  verdict 
may  be  directed  for  the  defendant:  McDonald  t.  Lottg  Island  R,  R,  Co,, 
116  K.  T.  646;  16  Am.  St  Rep.  437;  W^)er  r.  Kannae  CUy  etc  R'y  Co., 
100  Mo.  194;  18  Am.  St  Rep.  641;  Corcoran  t.  8u  Louie  etc,  R'y  Co,,  105 
Mo.  399;  24  Am.  St  Rep.  394;  Rueh  v.  Coal  Bluff  Mining  Co.,  131  Ind. 
186;  State  t.  Grand  Trunk  Railway,  65  N.  H.  663;  Fulmer  v.  lUinoie  Cen- 
tral R.  R.  Co,,  68  Miss.  366;  Jenkine  t.  CmtrcU  R,  R.  etc  Co,,  89  Oa.  766. 
Another  form  in  which  the  rule  has  been  stated  is  that  the  court  will  not 
grant  a  nonsuit,  or  direct  a  verdict  in  favor  of  a  defendant,  on  the  ground 
of  the  plaintiff's  oontributory  negligence,  unlesi  the  evidence,  considered 
in  the  light  most  favorable  to  the  plaintiff,  shows  that  he  has  been  guilty 
of  negligence  which  contributed  to  the  injury  x  MoffaU  t.  Tenney,  17  CoL 
189. 

GoNTRiBUTOBT  NsoLiOBNOB  cannot»  M  a  general  rule,  be  predicated  of 
acts  done  under  the  impulse  of  terror  caused  by  the  negligence  of  another: 
Dwane  r,  Chicago  eic  R'y  Co,,  72  Wis.  623;  7  Am.  St  Rep.  879;  Southwest 
Imp.  Co,  v.  Smith,  86  Va.  306;  17  Am.  St  Rep.  69;  Marble  Co,  v.  BUxck,  89 
Tenn.  119;  Baker  v.  North  Bast  Borough,  161  Pa.  St  234;  Clark  v.  Pennsyl^ 
vania  Co,,  132  Ind.  199;  and  notes  to  Twomleyr,  Central  Park  etc  R,  R,  Co., 
26  Am.  Rep.  164,  165;  State  t.  Shannon,  38  Am.  Rep.  699;  Forney  v.  Oeld- 
macher,  42  Am.  Rep.  391;  but  the  rule  is  subject  to  the  qualification  that 
the  plaintiff  must  not  have  got  into  danger  by  negligence  of  his  own:  Aikem 
T.  Pennsylvania  R,  R,  Co,,  130  Pa.  St  3S0;  17  Am.  St  Rep.  776.  That  an 
injured  party  may  recover,  though  guilty  of  contributory  negligence,  if  th* 
defendant  could  by  the  exercise  of  ordinary  care  have  avoided  the  conse- 
quences of  the  negligence  of  the  piaintiff,  see  Hays  v.  Oaitieeville  etc  R'y 
Co,,  70  Tex.  602;  8  Am.  St  Rep.  624;  Virginia  Midland  R'y  Co,  r.  White,  84 
Va.  498;  10  Am.  St  Rep.  874;  Deans  v.  WUmingUm  etc  R,  R,  Co.,  107  N.  O. 
686;  22  Am.  St  Rep.  902;  Railway  Co,  t.  WaUaoe,  00  Tenn.  63.  Other 
oases  confine  the  right  of  the  plaintiff  to  recover  in  snoh  oases  to  oircnm* 
ia  which  the  defendant  hat  boen  guilty  of  wilful  or  wanlon  disregard 
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^theaafety  of  othan  or  of  gross  negUgenoe:  BrtMnen  r.  Kokomo  tic  Co., 
115  Ind.  115;  7  Am.  St.  Rep.  411,  and  note;  Georgia  Pac  R'y  ▼.  />€,  99 
Ala.  262;  Highland  Ave.  iTy  Co.  t.  Winn,  93  Ala.  806;  LouisvilU  etc  /?> 
Ck  ▼.  QVammel^  93  Ala.  851;  Karradpy.  Lake  Shore eU.  ity  Co.»  131  IndL  SSL 


Vanqindbbtaelbn  v.  Phenix  Insurance  Company 

OP  Brooklyn,  N.  Y. 

[82  WnooKsnr,  1X2.] 

iBSURAircm  POLIOT  HOT    FORrEITXD    BT  FaILUBB   TO    FUBHISH    PBO^ifi    OV 

Lo88  WITHIN  TiMB  PBBSORIBBD.  —  Where  a  polioy  of  insnranoe  pro- 
Tides  that  notice  of  loss  shall  be  given  within  six  days,  and  that  proofs 
of  loss  shall  be  famished  within  thirty  days  after  the  notice  of  loss  is 
given,  and  that  the  loss  shall  be  payable  sixty  days  after  the  proofs  are 
reoeired  at  the  company's  office,  but  nowhere  provides  that  the  failure  to 
render  such  proofs  within  the  time  named  shall  operate  as  a  forfeiture 
of  the  policy,  a  failure  to  furnish  the  proofs  within  the  time  prescribed 
merely  postpones  the  maturity  of  the  claim,  but  does  not  operate  as  a 
forfeiture  of  the  polioy. 

Waivbr  OB  Dbtbcts  ih  pRoon  OF  Loss  BT  Recbiviko  abd  Retaibibc} 
WITHOUT  Objection.  —  When  an  insurance  company  receives  and  re- 
tains proofs  of  loss  without  making  any  objeottons  thereto,  it  will  be 
deemed  to  have  waived  any  defects  therein. 

Abbitbation  Clausb  in  Insubanob  Pouot  hot  Bab  to  Action,  whbn. 
When  a  policy  of  insurance  provides  that  if  the  company  and  the  as- 
sured fail  to  agree  as  to  the  amount  of  the  loss,  the  matter  shall  be 
submitted  to  arbitrators,  and  that  no  action  under  the  policy  shall  be 
maintainable  until  an  award  is  obtained,  if  the  proofs  of  loss  are  fur- 
nished to  the  company  and  no  objection  is  made  to  them,  and  no  sug- 
gestion is  made  by  the  company  that  an  arbitration  be  had,  an  aotion 
oommenced  three  months  after  the  proofs  are  furnished  cannot  bo  de- 
feated on  the  ground  that  there  has  been  no  arbitration. 

AcnoN  on  a  policy  of  inaurance. 

Bardeen^  Mylrea  and  Marehetti^  for  the  appellanik 

Oreene  and  Vroman^  for  the  respondent. 

CA880DAT,  J.  The  fire  occurred  September  14,  1890.  The 
notice  of  loss  appears  to  have  been  given  within  six  days 
thereafter,  as  required  by  the  policy.  The  learned  coansel 
for  the  defendant  contends  that  the  evidence  fails  to  sustain 
the  finding  of  the  jury  to  the  effect  that  the  plaintiff  sent  to 
the  defendant  by  mail,  at  Brooklyn,  New  York,  proofiB  of  loss, 
with  the  certificate  of  a  magistrate  annexed,  September  28, 
1890,  and  that  the  defendant  received  the  same.  For  the 
purposes  of  this  appeal,  we  shall  assume  that  this  contention 
is  correct.    The  defendant  admits  in  its  answer  that  on  or 
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about  December  11«  1890,  it  received  by  mail,  at  its  office  in 
Chicago,  what  parported  to  be  proofs  of  loss  and  a  certificata 
of  a  notary  public  relative  thereto;    but  alleges  that  such 
proofs  and  certificate  were  not  furnished  at  its  Chicago  office 
within  the  time  and  in  accordance  with  the  terms  and  condi- 
tions prescribed  in  the  policy.    The  policy  required  the  plain* 
tifT  to  render  particular  verified  proofs  of  loss  within  thirty 
days  after  such  notice  of  loss,  that  is  to  say,  within  thirty-six 
days  after  the  fire;  but  the  policy  nowhere  makes  the  failure 
to  render  such  proofs  within  the  time  named  operate  as  a  for- 
feiture of  the  policy.    To  prevent  such  forfeitures,  courts  are 
bound  to  construe  such  contracts  as  strongly  against  the  in- 
surer, and  as  favorably  for  the  insured,  as  their  terms  will 
reasonably  permit:  Kircher  v.  Milwaukee  etc.  Ine,  Co.^  74  Wis. 
473.     The  most  that  the  policy  did  do  in  the  regard  mentioned 
was  to  provide  that  the  loss  should  not  be  payable  until 
sixty  days  after  such  proofs  had  been  received  at  the  defend- 
ant's Chicago  ofBce.     The  delay  in  furnishing  the  proofs  at 
that  ofiice  until  December  11,  1890,  therefore,  merely  oper- 
ated to  postpone  the  maturity  of  the  claim  until  sixty  days 
thereafter.     The  suit  was  not  commenced  until  March  11, 
1891,  and  hence  no  objection  can  be  maintained  for  mere 
want  of  maturity. 

But  it  is  claimed  that  the  proofs  so  conceded  to  have  been 
furnished  were  defective  and  insufficient.  The  proofs  and 
certificate  so  received  at  the  defendant's  Chicago  office  were 
retained  by  it  without  any  objection  until  the  trial  of  this 
action.  This,  upon  well-settled  principles  of  law,  must  be 
regarded  as  a  waiver  of  such  defect  or  insufficiency,  if  any 
existed:  Palmer  ▼.  St,  Paul  etc.  Ins.  Co.,  44  Wis.  209;  Cannon 
V.  Home  Ins.  Co.^  63  Wi&  585;  Cayon  t.  Dwelling-house  Ins. 
Co.,  68  Wis.  510. 

Error  is  assigned  because  the  court  did  not  direct  a  verdict 
in  favor  of  the  defendant,  for  the  reason  that  no  arbitration 
was  ever  had  as  required  by  a  provision  of  the  policy  men- 
tioned in  the  foregoing  statement,  nor  any  demand  therefor 
ever  made  by  the  plaintiff.  Counsel  lays  stress  on  the  clause 
of  the  policy  which  made  the  loss  payable  sixty  days  after 
the  proofs  were  received  at  the  Chicago  office  and  the  loss  had 
been  ascertained  by  the  arbitrators  in  accordance  with  the 
policy.  The  policy  also  provided  that  ^  the  amount  of  sound 
value  and  of  damage  •  •  .  •  may  be  determined  by  mutual 
agreement  between  the  company  and  the  assured,  or,  failing 
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to  agree,  the  same  Bball  then  be  "  determined  by  arbitrators 
as  prescribed*  Manifestlyy  there  was  do  intention  of  requiring 
a  snbmission  to  arbitrators  in  case  the  parties  agreed  as  to 
the  amount  of  such  loss.  The  presentation  of  proofs  to  the 
defendant,  as  indicated,  was  in  effect  a  claim  for  the  amount 
of  loss  therein  specified.  It  was  somewhat  in  the  nature  of  a 
stated  account  If  the  defendant  deemed  that  amount  too 
large,  or  otherwise  unsatisfactory,  it  could  easily  have  made 
the  same  manifest,  or  requested,  or  at  least  suggested,  an 
arbitration,  but  the  defendant  silently  acquiesced  in  the 
elaim  made  for  three  months  before  the  commencement  of 
the  action.  It  then  sought  to  use  the  arbitration  clause,  not 
to  reduce  the  amount  of  the  claim,  but  to  defeat  the  policy 
altogether.  To  allow  the  clause  to  have  such  an  effect  would 
be  to  use  it  as  an  instrument  for  alluring  the  unwary  into  a 
trap  from  which  there  could  be  no  escape.  Certainly,  such  a 
construction  should  not  be  given  to  the  clause  unless  the  lan- 
guage imperatively  requires  it,  but  the  arbitration  was  only 
provided  for  in  case  the  parties  failed  to  agree.  In  case  they 
disagreed,  and  the  amount  of  loss  was  submitted  to  arbitra- 
tors, then  the  same  was  not  to  be  payable  until  determined 
by  their  award,  even  though  it  should  not  be  made  until 
weeks,  or  even  months,  after  the  expiration  of  the  sixty  days; 
and  the  provision  making  such  award  a  condition  precedent 
to  the  commencement  of  a  suit  upon  the  policy  presupposes 
such  failure  to  agree  and  consequent  arbitration.  This  is  but 
another  application  of  the  rule  already  mentioned,  requiring 
a  strict  oonstruction  to  prevent  a  forfeiture.  This  court  has 
frequently  applied  it  to  similar  clauses  in  contracts  for  arbi- 
tration: Phanix  In$.  Co.  v.  Badger ^  63  Wis.  283;  Canfield  v. 
Watertoum  F,  Ins.  Co^  65  Wis.  419;  Oakwood  Retreat  As8*n  v. 
Rathbome,  65  Wis.  177;  Bailey  v.  jEtna  Ins.  Co.,  77  Wis.  336. 
See  also  Famtm  ▼.  Fhcenix  Ins.  Co.,  83  CaL  246;  17  Am.  St 
fiep.  233;  BandaU  ▼.  Phoenix  Ins.  Co.,  10  Mont  362.  This  is 
oertainly  in  harmony  with  the  rulings  of  this  court,  whatever 
may  be  the  adjudications  in  some  other  states. 

By  the  Court.  The  judgment  of  the  circuit  court  Is 
afllrmed.  ^__^ 

IxfliraAvoB — Fboois  ov  Losb^Fah^ubs  to  Fuenish  or  Tm.  -~  A  mb- 
Sldxm  in  a  fin  insnranoe  policy  that  the  proofs  of  Um  moat  be  fomiahed 
lerthwith  la  to  be  liberally  oonstroed  in  fa^or  of  the  aMored  and  atriotly 
ageinat  the  inrarer:  Ceniral  etc  In».  Co.  r.  Oate$,  86  Ala.  S68;  11  Am.  St 
Bepw  67»  and  Bote;  Pemtypadoar  t.  Capital  In$.  Co.,  SO  Iowa,  M;  20  Am.  St 
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Rep.  895,  tad  nole.  If  an  intaraaoe  policy  reqairet  that  proof  of  Iom  most 
bo  made  in  thirty  daye  thereafter,  the  fnsnred  mast  pro^e  that  inch  sttpvl*- 
tUm  has  been  complied  with  or  that  it  has  been  waired  by  the  company,  be. 
fore  a  reoorery  oan  be  had  on  the  policy:  Oerman  Ina.  Co,  t.  Fairbotnk,  3S 
Neb.  750;  29  Am.  St  Rep.  469;  SmUh  r.  Haverhill  etc  Im.  Co.^  1  Allen,  297; 
79  Am.  Deo.  733,  and  note;  NorthweeUm  Itu.  Co,  y,  Atkitu,  3  Bush.  328] 
96  Am.  Deo.  239.  The  oonditions  in  a  policy  as  to  proofs  of  loas  most  b« 
oomplied  with  enbstantially,  if  not  strictly,  before  the  assured  can  reoorars 
Weideri  ▼.  State  Ine.  Co.,  19  Or.  261;  20  Am.  St  Rep.  809,  and  note.  An 
insnred  cannot  reoorer  for  a  loas  if  he  has  failed  to  give  notioe  of  it  within 
the  time  required  by  the  eharter  of  the  insurance  company:  Patrick  ▼•  Ar* 
mer*§  ete.  /ns.  Co.,  43  N.  H.  621;  80  Am.  Dec  197,  and  note. 

iMSUiiAifOB  —  pRoora  OF  L0S8  —  Waitib  OV  DarBCTS  BT  RBCatlVlNO  AMD 
RsTAiimffO.  —  An  insurance  company  U  estopped  to  object  to  the  proofa  of 
loss  where  it  receivea  and  rethina  them,  and  fails  to  notify  the  insured  as  to 
any  objootiona  thereto:  Weiah  r.  London  Ae$,  Corp.^  151  Pa.  St  607;  31  Am. 
St  Rep.  786,  and  note  in  which  the  cases  disdussiug  this  subject  are  ool- 
leoted;  note  to  Famum  ▼.  Phaemx  Ina,  Co.,  17  Am.  St  Rep.  247* 

Xmsurahoi. — Waitss  ov  Ck>MDrrioif  ab  to  ABBiTRATioif:  See  Famwn 
▼.  Phmnix  In$.  Co.,  83  Cat  246;  17  Am.  St  Rep.  233,  and  note.  Where  the 
policy  providea  that  in  oase  of  loal  the  matter  shall  be  left  to  arbitration  at 
the  written  request  of  either  party,  and  no  action  can  be  had  until  an  award 
ihall  hare  been  made,  these  proTisiona  must  be  read  together.  The  arbitra- 
tion becomes  imperatire  only  after  a  demand,  and  a  failure  to  make  a  re- 
queat  for  such  arbitration  within  fire  months  of  the  loss,  is  deemed  a  wu¥or 
by  both  parties  and  an  action  to  recover  for  the  loas  may  be  sustained:  J^iir- 
my  T.  Fireman^e  etc  Ine.  Co.,  63  Mich.  633;  6  Am.  St  Rep.  338,  and  note. 
See  notes  to  Randall  ▼.  Amerkan  etc  Int.  Co.,  24  Am.  St  Rep.  67;  ConO" 
nenkU  Ine.  Co.  ▼.  WUaon,  23  Am.  St  Rep.  723;  and  Utter  t.  Tranelere'  In». 
Co.,  8  Am.  St  Rep.  922,  in  all  of  which  the  questions  as  to  the  waiver  of 
oonditiona  aa  to  arbitration,  and  the  necessity  for  arbitration  before  aa  ai^ 
ti«i  la  reooTtr  for  the  loea  can  be  anatained,  ia  diaonaaed. 


GUNTHBB   V.    TJlLBIOH. 

[83  WboOMBIN,  222.] 

AuioirovB  Fnronio  iv  Spboial  Vbrdict  Di8rxoahdbd.  —An  ailrmativa 
anawer  ia  a  apodal  yerdict  to  an  alternative  qneation,  where  anoh  aa> 
•wer  ia  ambignona  and  hopeleaaly  oncertain,  will  ba  diaregardad. 

IflBRnUSBRTATIOir  BT  VbNDOB  OB  LaNP  AB  TO  ZT8  LOOATIOH,  LlABIUTT 

BOB.  —>  Where  the  agent  of  the  vendors  of  land  makea  a  false  statement 
aa  to  iti  location  and  thereby  indncee  the  vendee  to  pnrchaae  it^  both 
the  vendora  and  the  agent  will  be  liable  to  the  vendee  for  tha  difference 
ia  value  between  the  land  which  he  believed  he  waa  getting  and  that 
whioh  he  waa  actually  pnrchaaing;  although  neither  the  agent  nor  the 
▼endon  by  any  artifice  prevented  or  diaanaded  him  from  making  inquiry 
ia  reference  to  the  true  location  which  he  had  preaent  meana  of 
taining. 
Vbbdbb  OB  Lavo  Ionoraht  ob  its  Location  mat  Rblt  oir 

TIOVB  OB  VUTDOB*  —  Where  an  intending  purchaser  of  land  is  ignorant 
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of  tti  tra«  looatioiiy  b«  haa  the  right  to  rely  npoQ  ft  potitlT*  ftattoMBl 
■Mde  by  the  Tendor  in  that  reapeot,  and  hold  him  responsiblo  if  it  provea 
natriM^  oTen  though  thero  was  no  intentional  misrepresentation. 

Baaasasiov  of  Comthaot,  Pxbpktratob  ov  Fbaitd  has  ho  Riobt  to. — Tho 
perpetrator  of  a  fraad  by  which  a  oontraet  has  been  indaoed  baa  no  right 
to  rasoind  the  contract. 

Baiifigation  ov  Fbauduliht  Act,  Liabiutt  vob.  —  One  who  ratifies  and 
makea  his  own  the  frandnlent  act  of  another  becomes  liable  therefor^ 
although  there  waa  no  combination  or  conspiracy  between  them. 

Action  to  recover  damages  alleged  to  have  been  Bustained 
by  the  plaintiff  tbrongh  the  fraud  and  deoeil  of  the  defend- 
ants in  respect  to  the  location  of  certain  lots  of  land.  The 
defendant  Ullrich  was  employed  by  the  plaintiff  for  a  com- 
mission to  sell  his  stock  of  goods  for  five  thousand  dollars. 
The  sixth  question  referred  to  in  the  opinion  and  the  answer 
thereto  were  as  follows:  "  Did  Louis  Abraham  or  other  of  the 
defendants  aid,  advise,  counsel,  or  assist  in  any  way  the  said 
Louis  Ullrich  in  taking  the  plaintiff  out  to  see  the  lots  or  in 
pointing  out  the  wrong  lots  to  the  plaintiff?    Answer.  Yes.** 

MeKenney  and  Wambold^  for  the  appellant 

Cox  and  Cox^  for  the  respondent  Ullrich. 

Tamer  and  Timlin^  for  the  respondents  Bing  and  the 
Abrahams. 

PnoTBT,  J.  The  finding  in  answer  to  the  sixth  question, 
owing  to  the  manner  in  which  the  question  was  framed,  is 
ambiguous  and  bopelessly  uncertain.  No  force  or  effect  can 
be  given  to  this  finding,  if  such  it  may  be  called,  for  it  really 
finds  nothing  at  all.  The  question  being  in  the  alternative, 
the  affirmative  answer  may  be  applied  as  fairly  to  the  inno- 
cent act  of  taking  out  the  plaintiff  to  see  the  lots  proposed  to 
be  conveyed  as  to  the  fraudulent  and  reprehensible  act  of 
knowingly  pointing  out  to  him  the  wrong  lots.  This  question 
and  answer  must  therefore  be  disregarded,  and  the  question 
to  be  determined  is  whether,  upon  the  facts  found  and  the 
uncontradicted  evidence,  judgment  ought  to  be  given  in  favor 
of  the  plaintiff  instead  of  against  him:  FarweU  v.  Warren^  76 
Wis.  528-540,  and  cases  cited. 

The  verdict  finds  that  Ullrich  knowingly  showed  the  plain* 
tiff  other  lots  than  those  purchased;  that  before  going  out  to 
see  them,  he  represented  to  the  plaintiff  that  the  lots  in  ques- 
tion were  within  the  city  limits  of  Milwaukee;  that  the  de- 
fendant Louis  Abraham  also  represented  to  the  plaintiff  that 
▲m.  S&  liar..  Vol.  XXXUL  -  • 
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the  lots  were  within  the  city  limits  of  Milwaukee;  and  that 
the  plaintiff  parted  with  his  stock  of  goods  and  fixtures  relj- 
ing  upon  the  representations  made  by  Ullrich  before  starting 
to  see  the  lots,  as  well  as  upon  the  representations  made  by 
Louis  Abraham;  and  that  the  latter  heard  Ullrich  make  th» 
same  representations  to  the  plaintiff  which  he  himself  made. 
It  is  found  that  none  of  the  defendants  by  any  artifice  pre- 
vented or  dissuaded  the  plaintiff  from  making  inquiry  in  ref* 
erence  to  the  true  location  of  the  lots,  and  the  plaintiff  had 
present  means  of  information  as  to  their  location  on  or  before 
October  1,  1889,  the  date  of  making  the  exchange;  that  after 
learning  that  the  lots  were  not  within  the  city  limits  of  Mil- 
waukee, he  did  not  consummate  or  ratify  the  exchange  of 
property,  or  accept  said  lots. 

Under  the  undisputed  evidence  and  the  facts  found  by  the 
jury,  after  excluding  the  defective  question  and  answer,  we 
think  that  the  plaintiff  is  entitled  to  judgment  for  the  differ^ 
ence  in  value  between  the  lots  pointed  out  to  him  on  the 
extreme  city  limits  in  a  northeast  direction,  and  the  lots  the 
defendants  Bing  and  Abraham  and  wife  attempted  to  convey 
to  him,  which  were  about  two  miles  and  a  half  beyond  the  city 
limits,  and  that  distance  north  of  the  lots  so  pointed  out  by 
Ullrich.  The  defendants  knew  very  well  where  the  lots  they 
owned  were  situated;  at  least  they  are  chargeable  with  such 
knowledge,  and  there  is  no  pretense  that  they  did  not  have  it 
They  were  worth  only  two  hundred  dollars  each,  and  were  two 
miles  and  a  half  beyond  the  city  limits,  instead  of  being  in  the 
city  limits  and  worth  seven  hundred  dollars  each,  as  repre- 
sented; the  total  difference  in  value  being  as  one  thousand  dol- 
lars to  three  thousand  five  hundred  dollars.  The  uncontra- 
dicted evidence  shows  that  Louis  Abraham  was  the  agent  of 
his  codefendants  Bing  and  Hannah  Abraham,  his  wife,  in 
negotiating  the  exchange  of  property  in  question,  and  they  are 
liable  to  respond  for  any  damages  resulting  from  the  fraudulent 
misrepresentations  of  their  agent  in  respect  to  the  situation  of 
the  lots  to  be  conveyed  to  the  plaintiff  by  them  in  exchange  for 
the  stock  of  goods.  This  is  familiar  doctrine:  McKinnon  v» 
VoUmar,  76  Wis.  82-90;  17  Am.  St  Rep.  178;  Bmnett  v.  Judson^ 
21  N.Y.  288;  Mayerv.Dean,  115 N.Y.  656, 561,  and  cases  cited^ 
and  it  matters  noi  whether  the  misrepresentation  was  inten* 
tional  or  not:  Cotzhauaen  v.  Simony  47  Wis.  106;  Davis  v.  Nvr 
sum,  72  Wis.  439;  Bird  v.  Kleiner,  41  Wis.  134-138;  Middleton. 
T.  Jerdee,  78  Wis.  39;  Montreal  R.  L.  Co.  v.  MihiUej  80  Wis.  54 1  - 


Maj,  1892.]  QuxTHKB  «•  Ullbioh.  85 

•560.  As  was  stated  in  Cotzhatisen  ▼.  Simon^  47  Wis.  106,  *  It 
is  immaterial  whether  the  defendant  made  the  representa- 
tions willfuUj  or  intentionally  or  not,  for  he  had  no  right  to 
make  even  a  mistake  in  facts  so  material  to  the  contract,  ex- 
cept nnder  the  penalty  of  responding  in  damages'^;  and  in 
the  case  of  an  agent,  if  the  principal  is  liable  for  saoh  mis- 
representations  of  his  agent,  very  clearly  the  agent  is  also 
liable,  and  the  same  result  follows  in  law  as  if  there  had  been 
a  fraudulent  combination  or  conspiracy  between  the  agent 
and  his  principals. 

It  was  strongly  contended,  both  on  the  part  of  Ullrich  and 
of  his  codefendants,  that  under  the  decision  of  this  court  in 
Mamlock  v.  Fairbanks,  46  Wis.  416,  82  Am.  Rep.  716,  as  ap- 
plied in  the  subsequent  case  of  Conner  y.  Weleh^  51  Wis.  440, 
as  the  plaintiff  had  the  present  means  of  information  as  to 
the  location  of  the  lots,  and  the  defendants  did  not  by  any' 
artifice  prevent  or  dissuade  him  from  making  inquiry  in  ref- 
erence to  the  true  location  of  them,  they  are  therefore  not 
liable.  This  contention  entirely  overlooks  and  ignores  the 
obvious  distinction  between  the  case  they  rely  on  and  the  oasa 
of  CastenhoU  t.  HeUery  82  Wis.  30,  and  other  like  cases  herein 
cited,  in  which  it  is  held,  in  substance,  that  where  the  vendor 
undertakes  to  state  or  point  out  to  a  purchaser  the  boundariea 
or  situation  of  the  property  he  is  selling,  he  is  under  obliga-^ 
tions  to  state  or  point  them  out  correctly,  and  has  no  right  to 
make  a  mistake  except  upon  the  penalty  of  responding  in 
damages.  If  there  had  been  no  positive  statement  made  to 
the  plaintiff  as  to  the  situation  or  location  of  the  lots,  and  he 
had  been  left  to  his  own  devices  to  apply  and  act  upon  the 
means  of  knowledge  he  possessed,  then  the  rule  for  which 
counsel  contends  might  well  be  applied;  but  it  is  too  well 
settled  in  this  state  to  require  discussion  that  where  the  pro- 
posed purchaser  is  ignorant  of  the  location  he  has  the  right  to 
rely  upon  a  positive  statement  made  by  the  vendor  in  thai 
respect,  and  hold  him  responsible  if  it  proves  untrue,  although 
there  was  no  intentional  misrepresentation. 

It  would  seem  that  the  liability  of  the  codefendants  of 
Ullrich  may  be  properly  rested  as  well  upon  the  ground  that, 
after  the  grossly  fraudulent  acts  of  Ullrich  which  induced  the 
oontraot,  and  inhered  in  it,  had  become  known,  the  advan- 
tages of  which  could  inure  only  to  his  codefendants,  they 
made  his  fraudulent  acts  their  own  by  ratification  and 
adoption.    The  defendants  Bing  and  Abraham  and  wifSi 
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iMyertheless,  insiated  and  still  insist  upon  and  retain  the  bene* 
fits  and  advantages  of  the  transaction  thus  fraudulently  in* 
duced,  and  sent  to  the  plaintiff,  bj  Ullrich,  a  corrected  dead 
of  the  lots  situated  two  and  a  half  miles  beyond  the  citjr 
limits,  which,  it  is  said  he  declined  to  accept,  and  the  defend* 
ants  procured  it  to  be  recorded  on  the  19th  of  October,  1889. 
It  is  found  by  the  jury  that  the  plaintiff  refused  to  accept  the 
lots.  The  former  deed,  it  appears,  was  not  signed  by  Hannah 
Abraham  or  Mrs.  Bing  in  person,  but  by  their  respective  hus- 
bands in  their  names,  and  there  was  no  grantee  named  in  it. 
It  is  found  that  Abraham  tendered  a  rescission  and  return  of 
the  property  before  the  action  was  brought,  but  at  what  par- 
ticular time  is  not  stated.  We  do  not  understand  that  it  is 
4>he  right  of  a  party,  by  whose  fraud  a  contract  has  been  in* 
■duced,  to  rescind  it.  The  right  of  rescission  is  the  right  only 
of  the  victim,  and  not  of  the  perpetrator,  of  the  fraud.  It  is 
clear  that  the  defendants  Bing  and  Louis  and  Hannah  Abra- 
ham have  made  the  transaction  in  all  its  material  features 
their  own  by  ratiJQcation  and  adoption,  and  they  are  therefore 
bound  by  and  answerable  for  the  consequences  of  the  misrep- 
resentations, made  to  the  plaintiff  as  to  the  location  and  situa- 
*4ioa  of  the  lots.  It  is  now  no  answer  for  them  to  urge  thai 
the  jury  found  that  there  was  no  combination,  conspiracy, 
or  agreement  between  them  and  the  plaintiff's  faithless  agent, 
Ullrich.  There  is  that  in  the  case  which,  as  a  matter  of  law, 
supplies  its  place:  Mayer  ▼.  Dean^  115  N.  Y.  556,  561,  and 
cases  cited;  but  it  is  not  necessary  to  rest  the  liability  of  the 
defendants  on  this  ground. 

The  case,  as  against  Ullrich,  is  too  clear,  in  the  light  of 
well-settled  rules,  to  require  discussion. 

For  these  reasons  we  must  hold  that  the  superior  court 
should  have  rendered  judgment  upon  the  special  verdict  in 
favor  of  the  plaintiff,  and  against  the  defendants,  for  two 
thousand  five  hundred  dollars  and  the  costs  of  the  action. 

By  the  Court.  The  judgn)ent  of  the  superior  court  of 
Milwaukee  County  is  reversed,  and  the  cause  is  remanded  to 
that  court  to  render  judgment  accordingly. 

VSNDOm    AND    PCTRCHASIR  —  MiSREPRKSRNTATIONS    MM    TO    LOCATION    OF 

Land.  —  If  the  ageat  of  the  Teodor  of  land  causes  a  wrong  tract  to  be  pointed 
o«t  to  intending  purchasers,  and  a  purchase  is  thereby  induced,  the  vendees 
have  the  right  to  rescind  the  sale  and  recover  the  pnrbhaae-money:  J/c- 
KimMm  t.  VoUmar,  76  Wim.  S2;  17  Am.  St.  Rep.  HS,  and  note.  BMOtonded 
•ote  to  CoUriU  r,  JTmrn,  »  Am.  St  Rep.  656,  for  a  discussion  as  tn  Hm  Ua- 
hUdtf  el  the  rendor  of  land  for  misrepresentations  concerning  iU 
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Feaub  — Rights  ov  Pirpktbatob.  — An  instrament  fraudulent  a5  kUU^ 
h  void  for  all  pnrposes  of  protoction  to  the  fraudnlent  actor:  Ooodwin  ▼• 
Hammona^  18  OaL  168;  73  Am.  Dec.  674,  and  note.  No  one  will  be  per^ 
mitted  in  a  court  of  justice  to  take  advantage  of,  or  claim  protection  by 
meant  alone  of  his  own  frand:  Munaon  w.  HaUoioeU,  26  Tex.  476;  84  Am. 
I>Bo.  582;  note  to  Beid  w.  Cowduroif,  18  Am.  St.  Rep.  368L  The  reidseioa  of 
a  eontract  cannot  be  sought  in  equity  by  a  party  whcte  owo  defaolt  eansed 
the  only  obstacle  to  its  completion,  and  the  other  party  is  without  blamst 
SaimoH  ▼.  Hofman^  2  Gal.  138;  66  Am.  Dec.  322. 

Ratitioation  ov  Fbaudulbnt  Acts  of  AKorinni — Ltabilxtt  vok.— 
If  a  party  adopts  the  contract  of  a  self  constituted  agcnt^  he  is  liable  for  ths 
frauds  and  misrepresentations  of  the  agent  oommitted  while  acting  within 
the  scope  of  the  real  or  assumed  authority :  Busek  ▼.  WUcoob^  82  Mich.  886| 
21  Am.  St.  Rep.  663,  and  note;  Johnson  Harvester  Co,  t.  Miller,  72  Mich. 
266;  18  Am.  St  Rep.  636.  One  adopting  and  receiving  the  1>enefits  of  ths 
representatioiis  of  another  must  accept  their  burdens:  Sasiman  ▼•  ProMtwi 
iCe.  BeiMrfAu'm.  65  N.  H.  176;  23  Am.  St.  Rep.  29,  and  note. 
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Railsoab  Cbosstno,  Duty  or  Person  Approaobino.  —  The  mis  that  % 
person  suddenly  put  in  a  position  of  great  peril  by  the  negligence  of  an- 
other is  not  responsible  for  an  unwise  choice  of  a  mode  of  escape,  is  not 
applicable  to  the  case  of  a  traveler  approaching  a  railroad  track  whera 
he  knows  trains  are  frequent,  and  where  his  view  is  unobstructed.  Ho 
Is  bound  to  the  exercise  of  ordinary  care,  and  if  he  fails  in  this,  and  is 
injured  in  consequence  thereof,  he  cannot  recover.  It  is,  therefore, 
error  to  instruct  the  jury  that  when  a  person  approaches  a  railway 
track,  and  sees  a  train  coming,  he  may  attempt  to  cro^s  in  advance  of 
it  or  not^  as  he  pleases,  ind  is  not  chargeable  with  negligence,  however 
rash  his  act,  because  ho  acted  on  his  judgment. 

MiASUBB  ov  Damages  roB  Death  ov  Married  Man.  —  In  an  action  ts 
reoorer  damages  for  the  death  of  a  married  man,  the  measure  of  dam. 
ages  is  the  pecuniary  loss  of  the  widow  alone. 

Action  to  recover  damages  for  the  death  of  the  plaintiff's 
iDtestate,  caused  by  the  alleged  negligence  of  the  defendant 
The  deceased  was  killed  at  or  near  the  crossing  of  Mnskego 
Avenue  in  the  cityof  Milwaukee,  by  being  struck  by  a  locomo* 
tive  attached  to  a  passenger  train  of  the  defendant.  Verdict 
and  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

John  2*.  FUh  and  Burton  Hanson^  for  the  appellant 
Atuiin  and  HamUion^  for  the  repondent 

WiNSLOW,  J.  The  circuit  judge,  in  his  charge  to  the  Jury, 
laye  them  the  following  instruction:  ^Generally,  it  is  tbs 
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duty  of  any  man  who  is  crossing  a  railroad  track  to  look  and 
listen  carefully  for  approaching  trains,  and  to  keep  off  tho 
track  if  there  is  any  appearance  of  danger  in  crossing.  On 
the  other  hand,  it  is  the  right  and  duty  of  every  man  who 
comes  into  a  dangerous  place  of  any  kind  to  exercise  his  own 
best  judgment  as  to  what  he  shall  do.  It  is  for  him  to  deter- 
mine for  himself  whether  or  not  a  train  is  so  distant  that  it  is 
perfectly  safe  to  cross  the  track  in  advance  of  it,  or  whether 
it  is  so  near  as  to  make  it  dangerous  to  attempt  to  cross  the 
track  in  advance.  It  is  for  him,  when  he  finds  himself  opon 
a  track  where  there  is  an  approaching  train  bearing  down 
upon  him,  to  determine  for  himself  whether  it  would  be 
safest  for  him  to  go  forward  or  to  go  back;  and  if  he  exer- 
cises his  judgment  to  the  best  of  his  ability  he  is  not  chargeable 
with  negligence  if  it  afterwards  turns  out  that  his  judgment 
was  wrong.  If  it  afterwards  turns  out  that  he  might  have 
escaped  by  going  back  when  he  went  forward,  or  that  he 
might  have  escaped  by  going  forward  when  he  went  back,  if 
he  acted  upon  his  best  judgment  under  the  circumstances, 
that  is  all  that  is  required  of  him;  and  his  mistake,  if  he 
commits  a  mistake  under  such  circumstances,  is  not  to  be 
imputed  to  him  as  negligence."  The  obvious  effect  of  the 
instruction  is  to  inform  the  jury  that  when  a  person  ap* 
proaches  a  railway  track,  and  sees  a  train  coming,  he  may 
attempt  to  cross  in  advance  of  it  or  not,  just  as  he  pleases, 
and  he  is  not  chargeable  with  negligence,  however  rash  his 
act,  because  he  has  acted  on  his  judgment.  This  was  error. 
The  rule  that  a  person  suddenly  put  in  a  position  of  great 
peril  by  the  negligence  of  another,  is  not  responsible  for  an 
unwise  choice^>f  a  mode  of  escape,  is  manifestly  not  applies^ 
ble  to  the  case  of  a  traveler  approaching  a  railroad  track 
where  he  knows  trains  are  frequent,  and  where  his  view  is 
unobstructed.  He  is  bound  to  the  exercise  of  ordinary  care, 
and  if  he  fails  in  this,  and  is  injured  in  consequence  thereof, 
he  cannot  recover.  Although  this  rule  was  practically  stated 
to  the  jury  in  another  part  of  the  charge,  it  seems  plain  that 
the  instruction  first  herein  quoted  would  thoroughly  destroy 
its  force. 

The  court  also  charged  that  the  damages  would  be  what 
the  intestate's  life  would  have  been  worth,  had  he  lived,  to 
his  widow  and  children.  This  was  incorrect  It  is  the  pecu- 
niary loss  of  the  widow  alone  which  is  recoverable:  Abbot  v. 
McCadden,  81  Wis.  563;  29  Am.  St  Rep.  910.    Other  ques- 
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tioDS  are  presented,  but  as  there  must  be  a  reversal,  and  the 
testimony  upon  another  trial  may  present  other  or  different 
facts,  tlMy  are  not  passed  upon. 

By  the  Court.  Judgment  reversed  and  cause  remanded 
for  a  new  trial. .  

Nboltobhoi  — DAMAon  TOR  CAtrsiiro  Dbath  of  Marribd  Man.  ^In  an 
-action  'for  negligence,  whereby  the  death  of  plaintiff's  intestate  waa  oaiised, 
damages  l»sed  npon  the  Talne  of  decedent's  life  to  his  wife  and  ohildrea 
ehonld  not  be  assessed:  MeSOigoU  v.  BandMpk,  01  Conn.  167;  29  Am.  St 
Rep.  181,  and  note.  The  damages  recoverable  in  snch  a  case  are  limited  to 
those  which  the  widow  has  suffered  alone,  and  not  snoh  as  may  hare  been 
«nffered  by  "  her  and  her  children  **:  Abbot  t.  MeCadden,  SI  Wis.  663;  SS 
Am.  Si  Rep.  910,  and  note. 

Railboaos  —  DuTT  OF  PxRAONS  Crossiho  Track.  —  When  a  person  toI- 
<«itarily  attempts  to  cross  a  track  in  front  of  a  moving  train  which  he  sees 
not  far  distant  he  it  guilty  of  contributory  negligence  and  cannot  recover 
for  any  injuries  he  may  receive  thereby:  Korrcidy  v.  Lake  Short  etc,,  B*y  Co., 
ISl  Ind.  261;  RaihoayCo.  v.  Culien,  64  Ark.  431;  Jliyer§.y.  Baltimore  etc  IL  IL 
Oo,,  150  Pa.  St.  386;  Studley  v.  SL  Paul  etc  ffy  Co,,  48  Minn.  249;  Aiken  ▼. 
Pemntyhama  R.  B.  Co,,  130  Pa.  St  380;  17  Am.  St.  Rep.  776,  and  note;  Mar* 
imd  V.  Pitteburgh  etc  B.  B.  Co.,  123  Pa.  St  487;  10  Am.  St  Rep.  641»  and 
mole.  Sea  also  notes  to  Tolinan  v.  Syraeuee  etc  B.  B»  Co,,  60  Am.  Rep.  668; 
<yOomur  T.  Miuouri  Pac  B*y  Co.,  4  Am.  St  Rep.  868^  sad  Dyapw  v.  New 
Terkdc  E.B.Co.,H  Am.  St  Rep.  87. 


Mbibr  t;.'  Morgan. 

(82  WZBOOMBnr,  280.] 

'MisriR  Ltabls  fob  Injubibs  to  Sbbtaht  Cactsbo  bt  Fall  ov  Dcfbovitb 
BmLDiBO,  WHBK.  —  If  the  collapse  of  a  building  by  reason  of  which  a 
■ervant  is  injured  Is  the  direot  or  proximate  result  of  the  negligence  of 
his  master,  the  latter  is  liable  for  the  injury,  in  the  absence  of  oontribu« 
tory  negligence  on  the  part  of  the  servant;  and  therefore  in  an  action  to 
recover  for  personal  injuries  caused  by  the  fall  of  the  side  of  defendant's 
ioe-honse  while  plaintiff  was  working  for  them  near  it,  and  which  had 
been  recently  filled  with  ice  under  the  direct  supervision  of  one  of 
the  defendants,  it  is  proper  to  instruct  the  jury  that  if  they  find  from 
the  preponderance  of  the  evidence  that  in  filling  the  ice-honee  the  de- 
fendants carelessly  permitted  cakes  of  ice  to  run  violently  against  the 
side  of  the  building,  thus  weakening  it  and  tending  to  shove  it  outward, 
and  that  this  was  the  proximate  canse  of  the  accident^  ths  plaintifl^  if 
in  the  exercise  of  ordinary  care,  is  entitled  to  recover. 

OWHEB  of  DSFBCnVB  BuiLDIIfO  LlABLB  FOB  In JURY  RnULTINO  FBOM  In 

Fall,  thouob  Built  bt  IxDXPXitDBNT  Ck^KTRAoroB.  ^The  owner  of  » 
bnilding  cannot  dictate  that  it  be  conatmcted  of  improper  materiab  or 
an  unsafe  plan,  and  escape  liability  for  injuries  caused  thereby  be- 
ho  made  a  oontract  with  a  third  person  to  Imild  it;  nor  ona  hs^ 
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wtth  lcB0firle4g«  of  a  waakneM  or 'defect  throatoning  the  ttrength  of  tli» 
Viiilding,  Mt  a  nytfi  at  work  immedUtolj  andor  U|  and  ahift  all  rupnarf 
bility  upon  the  boilder. 
MAtna  BoujiD  «o  Fvrivisb  Bibtaht  RsAaoNABLT  Sati  Puloi  to  Work. 
A  mastor  it  under  obligation  to  fnrnieh  hie  oenrant  a  reaaooably  eafa> 
pUoe  in  which  to  work^  or  to  explain  to  him  the  dangers  whicb  h» 
knows  or  onght  to  hare  known,  and  of  which  the  aerTaat  is  not  ofaarga» 
aUe  with  notiee  or  knowledge. 

lAOTATKHr  OV  NUMBSK  OF  WlTNBSSM  III  DlSOaBTIOH  OV  CoUBT,  WHSH.  ^  A. 

reasonable  limitation  of  the  nnmber  of  witnesses  upon  a  single  fsot  ia 
within  the  discretion  of  the  trial  coart^  and  an  objection  or  exception  t» 
aaoh  a  limitation  should  be  made,  when  the  oonrt  first  mles  npon  th* 
matter. 
TnoBMB,  Ihstructiors  to  Jury,  Prrsbnoi  ow  Covmsil  hot  NaotsaaRr 
WHRH  OiVRN.  —  Although  it  is  the  better  praotioe  to  procure  the  attend- 
ance of  counsel  for  both  parties  when  the  jnrj  return  into  oourt  for 
further  instructions,  there  is  no  rule  which  requires  the  oourt  in  a  ciiil 
case  to  do  so^  and  its  failure  to  do  so  in  the  absence  of  anything  to  show 
that  the  party  complaining  was  prejudiced,  is  not  error. 

Action  to  recover  for  personal  injuries  sustained  by  the 
plaintiff  by  the  falling  of  the  side  of  the  ice-house  of  the  de* 
fendantg,  while  be  was  working  near  it.  The  building  was 
built  by  one  Frederickson  under  oral  contracts  with  the  de* 
fendants.  The  plaintiff  was  set  to  work  without  warning  a» 
to  any  possible  danger.  There  was  a  verdict  and  judgment 
for  the  plaintiff  for  five  hundred  dollars  damages,  and  the  de- 
fendant's appealed.     Other  facts  appear  from  the  opinion. 

H.  W.  Chynoweth  and  R.  M.  La  Folletie^  for  the  appellants* 

Olin  and  Butler^  for  the  respondent. 

WiNSLOW,  J.  The  building  in  question  was  very  hastily^ 
eonstructed  just  as  the  ice  season  was  closing,  and  was  evi* 
dently  filled  with  equal  or  greater  haste.  The  evidence  shows 
very  clearly  that  the  collapse  of  the  side  of  the  building  might 
have  resulted  from  one  of  three  causes,  or  from  two  or  all  of 
them  combined,  viz.:  1.  Insufficiency  of  the  single  top-plate;. 
2.  Insufficiency  of  the  tie-beams;  3.  Negligence  in  allowing 
the  cakes  of  ice  to  run  violently  against  the  side  of  the  build-^ 
ing  while  it  was  being  filled,  thus  weakening  the  side,  and 
tending  to  shove  it  outward. 

The  legal  principal  is,  that  if  the  collapse  was  wholly  <v 
partially  the  direct  or  proximate  result  of  the  negligence  of 
the  defendants,  they  are  liable  for  the  plaintiff's  injuries  re* 
suiting  therefrom,  in  the  absence  of  contributory  negligence 
on  his  part  The  defendants  were  also  under  obligation  whea 
they  set  plaintiff  to  work  to  furnish  to  him  a  reasonably  safe 
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place  to  work,  or  to  explain  to  him  the  dangers  which  they 
knew,  or  ought  to  haye  known,  and  of  which  he  was  not 
chargeable  with  notice  or  knowledge.  If  there  was  saflSeient 
evidence  in  the  case  upon  which  it  was  properly  a  question 
for  the  jury  as  to  whether  the  defendants  were  negligent  in 
the  three  particulars  first  named,  and  such  questions  were 
fairly  submitted  without  error  prejudicial  to  the  defendants, 
it  is  apparent  that  the  verdict  is  final,  in  the  absence  of  error 
elsewhere  in  the  case. 

As  to  the  third  ground  of  negligence,  to  wit,  the  alleged 
careless  handling  of  ice  in  filling  the  building,  there  was  suf* 
ficient  evidence  tending  to  show  that  ice  frequently  ran  with 
force  against  the  side  of  the  building,  and  that  this  would 
tend  to  weaken  it.  The  filling  was  done  under  direct  super- 
vision of  the  defendant,  Behrend,  who  had  had  much  experi- 
ence in  building  and  filling  ice-houses.  The  circuit  judge 
correctly  charged  the  jury  that  if  the  preponderance  of  evi- 
dence showed  that  the  defendants  carelessly  permitted  ice  to 
be  pushed  against  the  side  of  the  building,  and  thus  weak- 
ened it,  and  that  this  was  the  proximate  cause  of  the  acci- 
dent, the  plaintiff,  if  in  the  exercise  of  ordinary  care,  was 
entitled  to  recover. 

As  to  the  first  and  second  grounds  of  negligence,  to  wit, 
the  insufficiency  of  the  top-plate  and  tie-beams,  it  is  strongly 
urged  that  the  evidence  conclusively  shows  Frederickson  to 
have  been  an  independent  contractor,  and  that  the  defects 
named  are  defects  for  which  the  contractor  was  solely  liable. 
It  seems  quite  clear  from  the  evidence  that  the  defendants 
reserved  no  control  over  the  erection  of  the  building  after 
they  let  the  contract,  and  to  this  extent  Frederickson  was  an 
independent  contractor;  but  this  fact  does  not  of  itself  re- 
lieve the  defendants  from  all  liability.  There  was  ample 
evidence  tending  to  show  that  the  defendants  consulted  with 
the  builder,  and  determined  on  the  materials  and  plan  of 
oonstmction  before  the  contract  was  let,  especially  as  to 
the  single  top-plate,  the  builder's  testimony  being  that  the 
defendants  said:  '*  Single  top-plates,  we  guess,  will  do.'^ 
There  was  also  evidence  tending  to  show  that  the  defendant, 
Behrend,  the  active  partner,  was  around  the  premises  con* 
etantly,  and  Behrend  himself  testifies  that  there  were  but 
lour  or  five  tie-beams  on  the  section  which  fell  when  they  be* 
gan  to  put  ice  in,  and  that  no  more  were  put  in  up  to  the  time 
when  the  filling  with  ice  was  completed.     The  testimony 
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BhowB  that  work  web  begnn  on  the  roof  immediately  after  tha 
ice  was  pot  in.  There  waB  therefore  ground  for  the  jury  to 
Bay  that  the  defendants  themselves  dictated  and  are  respon* 
Bible  for  the  weakness  resulting  from  the  single  top-plate,  and 
that  they  actually  knew  of  the  insufficient  tie-beams  when 
they  set  the  plaintiff  at  work;  and  if  these  be  the  facts,  the 
circumstance  that  they  may  have  reserved  to  themselves  no 
control  over  Frederiokson's  work  cuts  little  figure.  The 
owner  cannot  dictate  that  his  building  be  constructed  of  im* 
proper  materials  or  upon  an  unsafe  plan,  and  escape  liability 
for  injuries  caused  thereby  because  he  made  a  contract  with 
a  third  person  to  build  it;  nor  can  he,  with  knowledge  of  a 
weakness  or  defect  threatening  the  strength  of  the  building. 
Bet  a  man  at  work  immediately  under  it,  and  shift  all  respon- 
sibility upon  the  builder;  and  the  circuit  judge  substantiallj 
charged  the  jury  in  accordance  with  these  views:  14  Am.  A 
Eng.  Bncy.  of  Law,  835,  and  cases  cited;  Whitney  v.  Clifford^ 
46  Wis.  188;  82  Am.  Rep.  703;  Trainar  v.  Philadelphia  etc 
R  R.  Co.,  187  Pa.  St  148.  The  court  properly  instructed  the 
jury  as  to  the  care  required  of  the  plaintiff,  and  that  if  he 
could  with  ordinary  care  have  readily  seen  the  defect  which 
caused  the  collapse,  he  could  not  recover.  We  believe  these 
remarks  dispose  of  the  questions  raised  by  the  appellants  as 
to  the  charge  and  instructions  refused. 

During  the  trial,  after  the  defendants  had  been  examined 
as  to  the  manner  in  which  the  ice  was  packed  in  the  ice- 
house, the  defendants  called  other  witnesses  to  establish  the 
fact  that  the  ice  was  properly  packed;  and  at  the  close  of  the 
testimony  of  the  second  witness  the  court  ruled  that  he  would 
only  allow  three  more  witnesses  as  to  that  particular  fact, 
making  eight  witnesses  in  all,  including  the  defendants  them- 
selves. No  objection  or  exception  was  taken  at  the  time  to 
this  ruling,  but  at  a  later  stage  of  the  trial,  after  the  number 
allowed  by  the  court  had  been  examined,  the  defendants 
offered  another  witness  on  the  point,  and  his  testimony  was 
ruled  out,  and  defendants  except.  We  think  the  proper  time 
to  take  the  exception  was  when  the  original  ruling  was  made. 
The  ruling  seems  to  have  been  practically  assented  to  when 
originally  made;  certainly  it  was  without  objection:  McCan* 
neU  V.  Osage,  80  Iowa,  296.  A  reasonable  limitation  of  the 
number  of  witnesses  upon  a  single  fact  is  within  the  discre- 
tloQ  of  the  trial  oourt:  1  Thompson  oa  Trials,  sec  353,  and 
eases  eited. 
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After  the  jury  had  been  deliberating  some  time,  they  re- 
turned  into  court  in  the  absence  of  counsel  (apparently  at 
their  own  request),  and  received  some  further  instructions  as 
to  the  law  of  the  case,  and  heard  a  part  of  the  testimony  of 
two  of  the  defendants  read.  The  judge  carefully  refrained 
from  stating  any  matters  of  fact  to  them,  and  no  exception  is 
taken  to  his  additional  instructions  upon  the  law  of  the  case. 
The  entire  proceeding  is  now  assigned  as  error.  We  know  of 
no  rule  which  requires  the  court,  in  a  civil  case,  to  send  for 
counsel  when  a  jury  desires  further  instructions.  It  is  the 
better  practice  to  procure  the  attendance  of  both  counsel,  but, 
in  the  absence  of  anything  to  show  that  defendants  were  pre* 
jadiced  by  it,  we  see  no  room  for  a  claim  of  error. 

Some  objection  is  made  to  that  part  of  the  charge  which 
relates  to  the  subject  of  damages.  We  perceive  no  error. 
The  damages  awarded  were  certainly  moderatei  in  view  of 
the  testimony. 

By  the  Court.    Judgment  affirmed. 


Mastbb  ahi»  Sbbvaht— Mastse's  Duty  to  Wabx  SmvAsrr.  —  Aoim* 
tar  nmst  warn  hit  Mrranto  of  all  dangers  to  which  thaj  will  bo  ozpoaod  ia 
tiio  ooano  of  their  employmeiit,  except  those  which  the  employoet  may  bo 
deemed  to  hare  foreeeeo  as  necessarily  incidental  to  the  employment:  Woff 
•er  ▼.  Japne  Chemieal  0<k,  147  Pa.  St.  475;  30  Am.  St.  Rep.  745,  and  note 
with  oaees  on  this  subject  collected. 

Mabrs  and  Sxbvamt — Mabtbb*8  Dott  to  FtrBNiSB  Safb  Plaob  iob 
SiBVAMT  TO  Work.  —  It  it  a  master's  doty  to  ozeroise  reasonable  care  to 
lomish  a  reasonably  safe  place  for  the  servant  to  work:  McSiUgoU  r,  Ran^ 
doijpK  51  Conn.  157;  29  Am.  St  Rep.  191;  BU  ▼.  Northern  Pac,  R,  R.  Co,,  1 
N.  D.  836;  26  Am.  St.  Rep.  621;  Johnson  r.  Firai  Nat,  Bank,  79  Wis.  414; 
M  Am.  St.  Rep.  722;  and  note;  Dayharth  v.  Hanmhal  He  R.  R,  Oo,^  108 
Ma  570;  28  Am.  St  Rep.  900,  and  note  with  cases  collected. 

MASna    AND    SiSVANT  —  LlABILTTT  IOB    AOTS    OV    iMDBPBICDBIfT    GOH- 

TBAOTOB.  —  This  qoestion  is  discussed  in  Atlanta  etc  R.  R.  Co^  v.  Kimberif, 
SJ  Ga.  161;  87  Am.  St  Rep.  231,  and  note. 

Rbal  Pbopbbtt— Liabiutt  ov  Ownbb  iob  Dbtbotivb  CovsTRuoriow 
«v  BmiADio.  —  The  oWner  of  property  npon  whioh  a  building  is  being 
•reetod  is  not  generally  liable  for  the  negligence  of  the  contractor  causing 
snjvry,  hot  if  the  injury  was  caused  or  contributed  to  by  the  fact  that  the 
plana  for  the  bnilding  were  essentially  defeetiTO,  the  owner  as  well  as  the 

itraetor  it  liable:  Schioarii  ▼.  Oilmore^  45  III.  454;  92  Am.  Deo.  227,  and 
See  also  Seamngta  v.  Po§ep,  67  lad.  408;  88  Am.  Rep.  98,  and 


TkiAL— J^bthbb  iBSTBVCTioini  IN  Absbnob  or  OonvsBL.  —  It  ia  aol 

for  the  judges  when  the  jury  have  retired,  and  oome  again  into  opem 
oourt  at  the^  request  to  give  them  further  instructions,  though  one  of  the 
farttee  and  hit  oounsel  were  absent:  Ohapman  v.  Okieoffo  He,  iTjf  Co,,  26 
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Wit.  296;  7  Am.  R«p.  81;  Pretton  ▼.  B(ywei%  18  Ohio  St.  1;  82  Am.  Dmu 
4MK  and  note;  LeigJUon  ▼.  Sargent,  31  N.  H.  1 10;  64  Am.  I>ml  222.  OmAf^ 
Me  Hopidru  r.  Bishop,  01  Mich.  328;  30  Am.  8k  Repi  480^  and  DtwU  t.  FkK 
1 G.  GreMia^  406|  48  Am.  Deo.  287. 


DwTEB  V.  Ambrioan  Exprbss  Gompakt. 

(88  WaoOMBN,  107.] 

MAgnn  HOT  Iaablb  to  Sbbyant  for  Ikjubt  Oaubbd  bt  HaaiJOBROB  ov 
ViCB-PRUiozPAi^  WHBic.  — The  liability  of  a  master  who  has  not  been 
guilty  of  any  negligence  or  breach  of  daty  in  the  employment  of  his 
aervants,  for  an  injnry  to  one  of  snoh  servants  caused  by  the  negUgenoo 
of  another  engaged  in  the  same  basiness,  depends  not  upon  the  rank  or 
grade  of  either  servant  Imt  upon  the  oharaoter  of  tho  act  in  the  per- 
formance of  which  the  injury  is  inflicted;  and  he  is  not  liable  unless  tbo 
negligent  act  pertained  to  a  matter  in  relation  to  which  be  owed  a  duty 
to  the  serraot  injured. 

Action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  received  by  the  plaintiff  in  the  year  1881,  through 
the  negligence  of  one  Colvin  alleged  to  have  .been  the  agent 
and  manager  of  the  defendant's  office  at  Oshkosh.  The  com* 
plaint  alleged  that  on  a  certain  day  Colvin  drove  one  of  de- 
fendant's teams,  which  was  hauling  a  load  of  goods,  so 
negligently  that  the  plaintiff,  who  in  the  course  of  his  em- 
ployment was  riding  on  the  load,  was  injured.  Other  facta 
appear  from  the  opinion. 

Miller^  Noyes,  and  MUler^  for  the  appellant. 

John  Harrington  and  W.  W.  Quarterman^  for  the  respond- 
ant 

Lton,  C.  J.  The  complaint  contains  no  averment  that  Col- 
vin was  an  incompetent  person  to  drive  the  team  in  question, 
or  that  there  was  any  defect  in  the  teams,  wagons,  or  appli- 
ances for  making  shipments  of  goods.  It  is  alleged  in  the 
complaint  that  the  driving  of  the  team  was  a  duty  of  servants 
employed  by  the  express  company,  and  it  is  conceded  that^ 
ware  Colvin  an  ordinary  hired  servant  of  the  company,  the 
aomplaint  would  be  defective  in  that  it  fails  to  charge  the 
eompany  with  any  negligence  or  breach  of  duty  to  plaintiff  in 
employing  him.  So  we  have  for  determination  the  single 
question  whether  the  mere  fact  that  Colvin  was  the  vice«prin- 
eipal  of  the  express  company  in  the  transaction  of  its  general 
kasiness  at  Oshkosh  makes  the  company  liable  for  his  negli* 
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gent  driving  of  the  team,  when,  were  he  not  such  Yice-princi- 
pal,  the  company  would  not  be  thus  liable,  as  was  raled  ea 
the  appeal  in  the  former  action. 

This  question  has  been  determined  both  ways.  The  courts 
of  some  states  hold  that  if  an  employer  put  one  servant  under 
the  control  of  another,  such  servants  are  not  fellow^servants, 
and  the  master  is  liable  if  the  subordinate  servant  is  injured 
by  the  negligence  of  the  other,  without  regard  to  the  nature  of 
the  work  or  business  in  which  they  were  engaged  at  the  time. 
The  circuit  court  applied  this  rule  when  it  overruled  the  de- 
murrer to  the  complaint. 

Other  courts  adhere  to  the  doctrine  that  whether  the  lela* 
tion  of  oo-employee  or  fellow-servant  exists  between  different 
employees  engaged  in  the  same  business  for  the  same  em- 
ployer is  not  to  be  determined  by  the  rank  or  grade  of  either 
servant,  but  by  the  character  of  the  act  being  performed  by 
them.  ''If  it  is  an  act  that  the  law  implies  a  contract  duty 
on  the  part  of  the  employer  to  perform,  then  the  offending 
employee  is  not  a  servant,  but  an  agent,  bat  as  to  all  other 
acts  they  are  fellow-servants  '^  7  Am.  A  Bug.  Bncy.  of  Law, 
834,  and  cases  cited. 

This  court  is  unmistakably  committed  to  the  latter  rule, 
to  wit,  that  the  liability  of  the  master  depends  upon  the  na- 
ture of  the  act  in  the  performance  of  which  the  injury  is  in- 
flicted, without  regard  to  the  rank  of  the  offending  employee. 
In  BrahbiU  v.  Chicago  etc.  IPy  Co,^  38  Wis.  289,  the  company 
was  held  liable  to  an  employee  for  injuries  caused  by  the  use 
of  an  engine  out  of  repair,  which  it  was  the  duty  of  the  fore- 
man of  defendant's  shops  to  repair,  but  which  he  negligently 
omitted  to  do.  It  was  not  determined  that  the  foreman  was 
a  vice-principal,  but  the  company  was  held  liable  on  the  ex- 
press ground  that  it  owed  a  duty  to  plaintiff  to  repair  the  en- 
gine within  a  reasonable  time  after  it  became  defective,  and 
hence  that  it  was  liable  for  the  negligent  failure  of  any  of  its 
servants  or  employees  to  whom  that  duty  was  intrusted  to  re- 
pair the  defective  engine,  without  regard  to  the  rank  or  subor- 
dination of  the  negligent  servant. 

In  Hawland  v.  Milwaukee  etc.  E?y  Co,,  54  Wis.  226,  the  plain- 
tiff was  employed  as  a  shoveler  to  aid  in  removing  snow  from 
the  railway  track.  He  was  in  a  car  drawn  by  an  engine^ 
and  the  work  of  elearing  the  track  was  in  charge  of  a  conduc- 
tor, to  whose  orders  the  plaintiff  was  subject  At  a  certain 
pQint  the  conductor  directed  plaintiff  to  remain  in  the  car, 
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and,  M  !t  wa»  alleged^  negligently  attempted  to  ran  the 
engine  and  car  through  a  saowdrift  on  the  track.  In  ap 
doing  the  car  was  overturned  and  the  plaintiff  injnred.  It 
was  held  that  the  conductor  and  plaintiff  were  fellow-eerTants 
in  the  common  business  of  clearing  the  track,  and  that  the 
railway  company  was  not  liable  for  the  negligence  of  the  con- 
ductor. 

The  above  cases  fairly  illustrate  the  doctrine  of  this  ooart 
on  the  subject  under  consideration.  In  the  Brabbits  ease  the 
company  was  held,  on  the  principle  that  it  is  liable  to  one  of 
its  servants  for  the  negligence  of  another  in  respect  to  any 
duty  intrusted  to  the  latter  to  perform,  which  at  the  same 
time  is  a  duty  the  company  owes  to  the  injured  servant,  no 
matter  how  humble  or  subordinate  the  employment  of  the 
offending  servant  may  be.  The  real  effect  of  the  rule  is  to 
make  any  servant  of  the  company  who  is  charged  with  the 
performance  of  any  duty  which  the  company-  owes  its  ser« 
vants  a  vice-principal  in  respect  to  such  duty.  The  case  of 
Sehtdtx  V.  Chiectgo  etc.  Ry  Co.j  48  Wis.  375,  affords  an  apt 
illustration  of  an  application  of  this  rule. 

In  the  Howland  case  the  company  was  held  not  liable  for 
the  negligence  of  the  conductor,  who  for  many  purposes  ie 
held  to  stand  for  the  company,  and  who  had  control  of  the 
plaintiff,  because  the  alleged  negligent  act  did  not  pertain  to 
a  matter  in  respect  to  which  the  company  owed  a  direct  duty 
to  plaintiff.  For  that  reason  the  conductor  and  his  subordi-* 
nate  employee,  the  plaintiff,  were  held  to  be  fellow-servnnts  en- 
gaged in  a  common  undertaking,  and  the  company  was  held 
not  liable  for  the  negligence  of  the  former  which  resulted 
in  injury  to  the  latter.  The  same  doctrine  is  adhered  to  in 
Toner  v.  Chicago  etc.  ICy  Co.^  69  Wis.  188,  and  in  numerous 
other  cases  in  this  court,  some  of  which  are  cited  in  the  opin- 
ion in  the  Toner  case.  Whatever  may  be  thought  of  the  rea- 
son or  justice  of  the  rule,  it  is  now  too  deeply  imbedded  in 
our  jurisprudence  to  be  repudiated  or  shaken  by  judicial  de- 
termination. If  any  change  of  the  rule  is  desirable,  it  should 
be  made  by  the  legislature,  not  by  the  courts. 

The  question  here  under  consideration  was  not  reached  on 
the  appeal  in  the  first  action  for  the  alleged  injury,  and  there 
is  no  significance  in  the  circumstance  that  the  court  there 
gave  no  opinion  upon  it,  but  expressly  declined  to  do  so.  In 
this  case  there  is  no  direct  averment  in  the  complaint  that 
the  express  company  was  negligent,  or  that  ColTin  was  incooft- 
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peteot  to  driye  the  team,  or  that  the  companj  failed  !n  anj 
doty  it  owed  plaintiff.  It  simply  alleges  facts  which  show 
that  Colvin  chose  to  drive  the  team,  as  he  had  undoubted 
authority  to  do,  instead  of  allowing  plaintiff  or  some  other 
employee  of  the  company  to  drive  it,  and  that  he  drove  it  so 
negligently  that  the  plaintiff  was  thereby  injured.  Under 
tlie  above  rule,  these  averments  show  that  Colvin  and  plain- 
tiff  were  fellow-servants  in  the  particular  business  in  which 
they  were  engaged,  and  henc6  that  the  company  is  not  liable 
for  the  negligence  of  Colvin. 

It  results  from  the  foregoing  views  that  the  complaint  fails 
to  state  a  cause  of  action  against  the  express  company,  and  / 
that  the  demurrer  thereto  should  have  been  sustained. 

By  the  Court.  The  order  overruling  the  demurrer  to  the 
complaint  is  reversed,  and  the  circuit  court  directed  to  sua* 
tain  such  demurrer.  ^^^_^ 

llAsm  Ain>  SiRVAHT— Vios-PauroxPAL — Mastsb's  Lubiutt  fob.  ^ 
Th«  men  fact  that  the  serrant  whose  negligeaoe  prodaoes  the  injary  ie 
■aperior  in  rank  te  the  lerrant  injnred  doea  not  alone  fix  the  liability  of  the 
master.  If  the  negligent  serrant  can  fairly  be  said  to  take  the  place  of  the 
oiastar  and  represent  him,  so  as  to  become  in  reality  a  Tioe-principal,  and 
the  negligence  occurs  in  the  discharge  of  his  representative  duties  the  mas- 
ter la  liable:  Colorado  etc.  JTjf  Co.  ▼.  Kaybm,  17  CoL  501;  31  Am.  81  Rep. 
335^  aad  note;  LomimriUe  tie,  Ifp  Co.  v.  Banning,  131  Ind.  628;  31  Am.  St. 
Bep.  443^  and  note;  Orman  r,  Manniz,  17  Col.  564;  31  Am.  St  Bep.  840,  and 
note;  Sweemeg  ▼•  QuifOc  Bji  Co.,  S4  Tex.  433;  31  Am.  81  Rep.  71,  and 
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(n^WxsooMnii,  su.] 

MoKIQAai,  BVOBTBB    VK    SuiT  TO  FOBIOLOSB  EnTITLBD   TO    RlNTB   FBOM 

Datb  07  His  Afpointmxnt.  —  A  tenant  who  takes  a  lease  of  mortgaged 
land  after  the  filing  of  a  notice  of  U*  pendem  in  a  snit  to  forec/ose  the 
■iortgage,  takes  the  land  subject  to  whatever  order  or  decree  the  oonri 
■lay  make  affecting  the  title  or  possession;  and,  if  the  oonrt  appoints 
B  receiver,  snch  tenant  must  either  surrender  or  attorn  to  him,  or  pay  to 
him  a  reasonable  rent  for  the  nse  of  the  premises  from  the  date  of  the 
appointment,  notwithstanding  he  has  paid  to  the  mortgagor  a  year's 
rent  in  advanoe. 

Action  to  foreclose  a  mortgage.  Notice  of  the  pendency  of 
the  suit  was  filed  May  26,  1887.  On  May  5,  1891,  an  order 
wae  made  appointing  a  receiver  of  the  mortgaged  premises. 
The  dafendant  Smith  held  poasesfiion  of  the  premiMS  as  tenant 
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of  the  mortgagor  from  January  1«  1891.  The  receiver  ex- 
hibited the  order  of  his  appointment  to  Smith  and  demanded 
poBteision,  but  the  latter  refused  to  surrender  possession,  or  to 
pay  rent,  or  to  recognize  his  rights  in  the  premises.  Applica* 
tion  was  then  made  to  the  court  for  an  order  directing  the 
receiver  to  take  possession  or  secure  the  rent.  Smith  resisted 
the  application,  alleging  that  soon  after  April  1, 1801,  he  rented 
the  premises  from  the  mortgagor  for  one  year,  and  paid  the 
rent  in  advance,  and  that,  at  the  time  of  the  execution  of  the 
lease  and  of  the  payment  of  the  rent,  he  had  no  notice  of  any 
intention  to  apply  for  a  receiver  in  the  suit.  The  court 
ordered  Smith  to  forthwith  deliver  possession  to  the  receiver,  or 
that  he  pay  the  rent  and  attorn  to  the  receiver.  Blewett  and 
Smith  jointly  and  severally  appealed  from  the  order* 

Edward  8.  Bragg^  for  the  appellants. 

George  E*  Sutherland^  for  the  respondent. 

PiNKET,  J.  The  rents  and  profits  of  lands  are  not  pledged 
by  a  mortgage  of  the  lands  merely,  but  belong  to  the  owner 
of  the  equity  of  redemption  until  the  court,  for  equitable  rea- 
sons, shall  appoint  a  receiver  to  collect  them  for  the  benefit 
of  the  mortgagee,  or  directs  the  receiver  to  take  possession  of 
the  mortgaged  premises  and  the  rents  and  profits  of  the  same, 
to  the  end  that  the  rents  realized  may  be  applied  to  the  pay- 
ment of  any  deficiency  that  may  remain  unpaid  after  apply- 
ing the  proceeds  of  the  sale  of  the  mortgaged  premises;  and 
whatever  is  not  needed  for  that  purpose  is  to  be  paid  to  the 
mortgagor  or  other  person  entitled  thereto.  The  appointment 
of  a  receiver  for  that  purpose  is  a  matter  resting  in  the  sound 
discretion  of  the  court,  and  gives  the  plaintifi*  in  the  fore- 
closure suit  an  equitable  lien  upon  the  accrued  and  unpaid 
rents:  Kerr  on  Receivers,  177;  Rider  v.  Bagley,  84  N.  Y.  461, 
465,  and  cases  there  cited;  Howell  v.  Ripley ^  10  Paige,  43. 
The  appointment  of  a  receiver  is  equivalent  to  a  sequestration 
of  the  rents  and  profits  accr\iing  after  the  date  of  the  order, 
and  as  to  all  which  have  previously  accrued  and  which  re- 
main unpaid:  Syracuee  City  Bank  v.  Tallman^  31  Barb.  201^ 
212;  Lofsky  y.  Maujer^  3  Sand.  Ch.  69,  71;  Johnston  v.  RiddUj 
70  Ala.  219,  225;  Argall  v.  PitU,  78  N.  Y.  242;  Thornton  v. 
Washington  Sav.  Bank^  76  Va.  432.  Rents  accrued  are  rente 
earned,  within  the  sense  and  meaning  of  this  rule.  The  mort- 
gagor cannot  evade  the  rule  by  anticipating  the  appointment 
of  a  receiver  in  a  suit  pending  to  foreclose  the  mortgage,  and 
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leasing  the  premlBee  for  one  or  more  years,  and  taking,  as  in 
thia  case,  payment  of  the  rent  in  advance. 

The  tenant,  Smith,  one  of  the  appellants,  stands  in  the  po» 
sition  of  a  purchaser  or  lessee  pendente  lite  from  the  mortgagor 
defendant,  and  had  constractire  notice  of  the  action  to  fore- 
close hy  the  filing  of  the  notice  of  lie  pendens^  and  took  subject 
to  whatever  order  or  decree  the  court  might  lawfully  make 
affecting  either  the  title  or  possession.  He  could  not  get  any 
better  right  than  his  lessor,  the  mortgagor  defendant,  had.  It 
matters  not  that  be  did  not  know,  as  he  says,  that  there  was 
any  intention  to  apply  for  the  appointment  of  a  receiver.  He 
knew,  or  is  chargeable  with  knowledge,  that  the  court  might 
make  such  an  appointment,  and  that  whatever  interest  he^ 
might  acquire  in  the  possession  and  use  of  the  premises  might 
thereby  be  cut  off,  unless  he  should  elect  to  attorn  to  the  re* 
ceiver,  and  pay  to  him  all  rents  for  the  use  of  the  premises 
after  the  date  of  the  appointment.  So  far  as  the  possession 
of  the  premises  is  concerned,  the  appointment  of  the  receiver 
had  the  effect  of  an  equitable  ejectment  Were  this  other- 
wise,  the  beneficial  results  of  a  receivership  could  be  easily 
deieated  by  giving  a  lease  of  the  premises  in  question  long 
ecsugh  to  last  during  the  probable  duration  of  the  litigation, 
and  by  collecting  the  rent  in  advance.  The  receiver,  on  hit 
appointment,  became  entitled,  as  against  the  appellants,  to 
the  possession  and  use  of  the  premises,  and  his  rights  are  in 
no  way  affected  by  the  provisions  of  the  lease  and  payment 
in  advance  of  rent  to  thereafter  accrue  under  it  As  the  or- 
der appointing  the  receiver  has  not  been  appealed  from,  we 
must  presume  that  there  was  sufficient  ground  for  making  the 
appointment  Unless  the  tenant,  Smith,  attorns  to  the  re- 
ceiver and  pays  rent  for  the  use  of  the  premises  from  and 
afier  the  date  of  the  order  appointing  the  receiver,  he  must 
surrender  possession.  The  order  of  the  circuit  court  was  cor- 
rect and  must  be  affirmed. 

By  the  Coubt.    The  order  of  the  circuit  court  is  affirmed. 


Lis  PsHDKirs  — Riobts  of  Purchaskrs.  —  A  poreha—r  o(  rMlty  pemUmU 
hu  takes  subject  to  any  title  or  interest  adverse  to  that  of  his  grantor  recog- 
nixad  IB  the  pending  litigation:  Cheever  ▼.  Minion,  12  OoL  657;  13  Am.  St 
Rep.  25S,  and  note;  Murray  ▼.  Blatehford,  1  Wend.  6S3;  10  Am.  Dec.  5S7; 
Ra^  T.  Roe,  2  Blaokf.  268;  IS  Am.  Dec.  159;  extended  note  to  Newman  r, 
Oftapman,  14  Am.  Dec  766;  Stevenaon  v.  Edwards,  98  Mo.  622.  See  also 
MuUanphy  Saff.  Bank  r.  SehoU,  135  III.  655;  25  Am.  St.  Rep.  401. 
AH.  St.  Bsr.,  Yok  XXXUL  -4 


60  Bt,  Subs  #•  LniDsraLT.  [Wisconsin^ 


MoBTCAon— Rnni  «r  PAmnit— Bbto  Ain»  PiuiinL— TM 
gafM  it  not  •ntiiled  to  th«  rente  and  praflto  of  tho  mortgmgod  promiiiii  «»• 
til  be  or  tomo  ono  in  hii  behalf  takes  aotoal  poaeeoiMm:  KiUUbrmm  t.  Hmea^ 
104  N.  a  182;  17  Am.  8k  Bep.  672;  note  to  Sdffnioun  r.  Paie,  17  Am.  8W 
Bop.  S49;  aeo  alao  note  to  OaklweU  w.  Halt,  4  Am.  SL  Bep.  70. 

MOBTOAOM  — APPOUITMSHT  OF   BlCBITBE  PsnUlO    FOSIOLOOVBB. — A 

rooeiFor  of  tlM  rente  and  praflte  of  mortgaged  pramiaaa  oanaot  be  appointed 
fending  foreoloenret  Hardm  r,  Hardin^  S4  8.  a  77;  17  Am.  %L  Bopw  7811 
•ad  ostendod  note  fnll j  diaenaaing  thia  anbjeoli 
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WnoOMRMp  MS.] 

BaooBD  01  FoBiittH  JuMMBii*  Bbndibid  wrhoot  JvnamoiBMi  B^ 
OABOXD  A*  NvLUTT.  —The  record  of  %  judgment  rendered  In  %  teoigm 
oonntry,  where  it  appean^  either  from  tho  faoo  of  the  reoord  or  fraa 
other  admiaaible  OTidenoe,  that  the  oonrt  wbieb  rendered  it  bad  no 
Joriadietion  of  the  partiea  or  of  tho  anbjeot  matter*  will  be  regarded  aa  % 
nnllity. 

DrroBOB  Obavtid  nr  Fomuoh  Oovhtrt  vo  PAnnn  Bbudimt  HutB»  Voiid. 
The  oonrte  of  a  foreign  ooontry  have  no  jnriadiotion  or  power  to  die* 
aolTa  tho  marriage  relation  between  persons  resident  in  this  ateto. 
Kvery  country  has  the  power  to  abeolutely  fix,  regulate^  and  eontrol  tho 
marriage  tkOm  of  ite  own  citizens;  but  no  country  or  stete  haa  any 
power  to  flz,  regulate,  or  control  such  stains  aa  to  tho  oitiaena  of  any 
other  country  or  stete. 

FanuxmcHn  am  to  Forbiok  Laws  hot  Extbmdbd  to  Pxhal  Statutbs. 
Presumptions  as  to  foreign  laws  are  generally  confined  to  thoee  stetea 
and  oonntries  in  which  the  common  law  is  the  law  of  the  Und,  but  OTen 
then  they  do  not  extend  to  such  stetutory  enactmenta  aa  are  penal  in 
their  nature.  The  courte  of  Wisconsin  will  not  presume  the  exiatenco 
in  Sweden  of  a  statute,  law,  or  custom  anthorising  a  dirorce  upon  tho 
ground  of  the  husband's  oonyiction  and  aentenoe  for  an  offense,  where 
•nch  couTiotion  and  aenteoce  were  without  notice  or  hearing  and  two. 
years  after  the  husband  and  hia  wife  and  family  had  left  that  country 
and  become  permanent  residente  of  the  United  Stetes. 

BiTOBon  WITHOUT  Apfbarahcx  or  Sbrvicx  of  Proobss,  Voin.  —  A  decree 
of  divorce  rendered  against  a  non-resident  defendant  without  any  ap- 
pearance or  aerriee  of  process,  ia  a  nullity. 

Adolph  St.  Subb  Lindsfelt  married  Elise  Concordia  Von 
KrasBOW  at  Rostoop  in  Sweden  on  the  27th  of  May,  1835. 
Eight  children  were  born  of  this  marriage.  In  1842  Adolph 
and  wife  came  to  America  and  settled  in  the  itate  of  New 
York,  where  the  plaintiff,  William  0.  St.  Sure,  waa  born. 
Adolph  and  his  family  afterwards  came  to  Wisconsin.  About 
1852,  Blise  with  their  four  daughters  returned  to  Sweden,  and 
•D  the  1st  of  March,  1853,  filed  a  petition  for  divorce  there^ 
ma.  the  ground  that  Adolph  had  absconded  and  been  sentenccil 
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at  a  eheater,  December  11,  1844.  In  Noyember,  1858,  the 
Teiomed  to  Wisconsin,  and  again  lived  with  Adolph  as  hit 
wife  until  he  went  to  the  war  about  1863.  About  1863,  Blise 
went  to  live  with  a  man  named  Smith,  whom  she  is  said  to 
have  married.  On  January,  1864,  Adolph  went  through  the 
form  of  marrying  Elizabeth  Sabine,  at  Cincinnati,  Ohio.  On 
February  8,  1864,  at  a  meeting  of  the  consistory  under  the 
presidency  of  the  bishop  and  commander,  in  Sweden,  a  decree 
of  divorce  was  entered  upon  the  petition  of  Blise  filed  in  1863. 
About  1868,  Elizabeth  died  while  living  with  Adolph  as  hit 
wife  at  Sheboygan.  On  August  30, 1888,  Adolph  went  through 
the  form  of  marrying  the  defendant,  Olive  St  Sure  Lindsfelt, 
at  Portage.  Elise  died  March  18,  1886.  In  Hay,  1887, 
Adolph  died  at  Sheboygan,  intestate,  leaving  estate  real  and 
personal.  On  June  21, 1887,  the  plaintiff  petitioned  for  letters 
of  administration  upon  the  estate,  and  thereupon  Frederick 
Hoppe  was  appointed  and  qualified  as  such  administrator. 
Hoppe,  as  administrator,  delivered  to  the  defendant  as  the 
widow  of  Adolph  personal  property  of  the  value  of  about  two 
hundred  dollars.  Hoppe  having  refused  to  take  any  steps  to 
compel  her  to  return  this  property,  the  plaintiff,  on  March  28« 
1888,  as  heir  at  law  of  said  Adolph,  filed  this  bill  to  compel 
the  defendant  to  return  said  property  to  said  administrator,, 
and  other  moneys  which  it  vfas  alleged  she  owed  to  the  estatCit 
The  defendant  answered  denying  that  Elise  was  the  wife  of 
Adolph  until  her  death  in  1886,  and  claiming  the  property  at 
the  rightful  widow  of  said  Adolph.  The  trial  court  found 
that  the  divorce  in  Sweden  was  valid,  and  that  the  defendant 
was  the  lawful  widow  of  said  Adolph,  and  as  such,  entitled  to 
the  property  in  question,  and  entered  judgment  accordingly. 
The  plaintiff  appealed. 

O.  W.  FoBier^  for  the  appellant 
A.  C.  Preseott,  for  the  respondent 

Cassodat,  J.  The  record  of  the  divorce  granted  by  the 
ecclesiastical  court  in  Sweden,  February  8,  1864,  mentioned 
in  the  foregoing  statement,  appears  to  be  sufficiently  authenti- 
cated to  be  admissible  in  evidence  under  our  statute:  Rev. 
Stats,  sec.  4139.  It  is  conceded  by  both  parties  that  the  only 
question  for  determination  it  whether  that  decree  of  divorce 
it  valid  and  operated  as  a  legal  separation  of  Adolph  and  Elise 
at  the  time  it  was  rendered. 

In  this  country  it  is  prescribed  by  constitutional  compact 
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that  full  faith  and  credit  must  be  given  in  each  state  to  the 
pablic  acts,  records,  and  judicial  proceedings  of  every  other 
state;  and  yet  it  is  woll  settled  that  the  record  of  a  judgment 
rendered  in  another  state  Ynay  be  contradicted  as  to  the  facts 
necessary  to  give  the  court  jurisdiction,  and  if  want  of  juris- 
diction appear  upon  the  face  of  the  record,  or  is  shown  either 
^as  to  the  subject-matter  or  the  person,  or  in  proceedings  in 
rem^  as  to  the  thing,  the  record  will  be  regarded  as  a  nullity: 
Thompson  v.  Whitman,  18  Wall.  457;  Pennoyer  v.  Neff,  95 
XJ.  S.  714;  Simmons  v.  Sard,  138  U.  8.  439;  Bartlet  v.  Knight^ 
I  Mass.  401;  2  Am.  Dec.  36;  Starbuck  v.  Murray,  5  Wend. 
148;  21  Am,  Dec.  172;  Taylor  v.  Barron,  30  N.  H.  78;  64  Am. 
Deo.  281;  Rape  v.  Heaton,  9  Wis.  328;  76  Am.  Dec.  269; 
Renter  y.  Hurlbut,  81  Wis.  24;  29  Am.  St  Rep.  860.  The 
rule  is  certainly  as  strong,  if  not  stronger,  when  applied  to  a 
Judgment  rendered  in  a  court  of  a  foreign  country,  towards 
which  no  such  duty  is  enjoined,  and  especially  where  the  jur- 
isprudence of  such  foreign  country  is  in  no  sense  based  upon 
vihe  common  law. 

Adolph  and  Elise  were  married  in  Sweden  in  1835.  After  re- 
maining there  seven  years,  they  both  came,  with  their  children, 
to  the  United  States,  and  for  a  time  resided  in  New  York,  and 
then  came  to  and  continued  to  reside  in  this  state  during  the 
remainder  of  their  respective  lives,  as  mentioned  in  the  foregoing 
statement.  The  divorce  proceedings  were  not  instituted  until 
eleven  years  after  they  had  departed  from  Sweden  and  taken 
op  their  residence  in  the  United  States.  Such  proceedings 
were  pending  for  eleven  years  before  the  decree  of  divorce  was 
entered.  It  is  true,  Elise  had  returned  to  Sweden  a  few 
months  before  she  filed  her  petition  for  such  divorce,  March  1, 
1853;  but  she  came  back  to  Adolph  in  Wisconsin,  and  con- 
tinued to  live  with  him  as  his  wife  for  five  years,  and  until  he 
went  to  the  war,  which  was  about  a  year  prior  to  the  rendi- 
tion of  the  decree  of  divorce.  It  is  possible,  if  not  probable, 
that  at  the  time  she  filed  that  petition  she  intended  to  remain 
in  Sweden  and  obtain  a  divorce.  Had  she  so  remained  there 
until  after  that  decree,  the  divorce  would  perhaps  have  been 
regarded  as  valid  by  the  laws  of  Sweden.  Undoubtedly  every 
country  has  the  power  to  absolutely  fix,  regulate,  and  control 
the  marriage  status  of  each  and  all  of  its  own  citizens;  but  no 
country  or  state  has  any  power  to  fix,  regulate,  or  control 
such  status  as  to  the  citizens  of  any  other  country  or  state: 
Cook  r.  Oook^  56  Wis.  208;  48  Am.  Rep.  706;  Both  y.  Rath, 
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104  IlL  86;  44  Am.  Rep.  81.  It  logically  follows  that  the 
Sweden  court  had  no  jurisdiction  or  power  to  cUbsoIto  tho 
marriage  relation  between  Adolph  and  Blise,  twenty-t wo  years 
after  they  had  both  abandoned  that  country  and  taken  up 
their  residence  in  this,  and  six  years  after  Elise  had  aban* 
doned  her  temporary  visit  or  residence  there  and  returned  to 
Aldolph  as  his  wife.  In  speaking  of  the  residence  in  this 
■tate  essential  to  give  the  court  jurisdiction,  Ryan,  0.  J., 
aptly  said:  '*  No  mere  pretense  of  residence,  no  passing  visit, 
no  temporary  presence,  no  assumption  of  residence  here  pro 
hoc  vice  only,  nothing  short  of  actual  abode  here,  with  inten- 
tion of  permanent  residence,  will  fill  the  letter  or  the  spirit  of 
the  statute" :  Dutcher  v.  Dutcher^  39  Wis.  658;  Cook  v.  Cook^ 
66  Wis.  206;  43  Am.  Rep.  706.  "  The  legislature  was  legisla- 
ting for  the  citizens  of  this  state,  not  for  others":  Duteher  v. 
DutcheTy  89  Wis.  658.  These  propositions  are  still  more  sig* 
nificant  when  applied  to  any  statute,  law,  or  custom  of  any 
foreign  country  like  Sweden.  . 

Again,  the  only  ground  for  the  divorce  stated  in  the  record 
is  that  Adolph  had  absconded  from  the  kingdom,  and  had 
been,  December  11,  1844,  by  a  judgment  of  a  district  court, 
**  sentenced  as  a  cheater,  •  ...  to  stand  at  the  pillory  at  a 
public  place,  for  his  shame,  during  two  hours,  and  then  to 
■uffer  penal  servitude  for  five  years  in  any  of  the  fortresses  of 
the  realm."    This  presupposes  such  conviction  and  sentence 
without  notice  or  hearing  two  years  after  Adolph  and  his  wife 
and  family  had  left  Sweden  and  become  permanent  residents 
of  the  United  States.     No  statute,  law,  or  custom  has  been 
alleged  or  proved  authorizing  a  divorce  on  such  a  conviction 
and  sentence  procured  in  such  a  way;  and  the  courts  of  this 
■tate  are  not  authorized  to  presume  the  existence  of  any  so 
repugnant  to  our  own  laws:   Walsh  v.  Dart^  12  Wis.  635;  KeU 
lam  V.  Toms,  88  Wis.  592;  Oihom  v.  Blackhurn,  78  Wis.  209; 
23  Am.  St.  Rep.  400;  1  Greenleaf  on  Evidence,  sees.  5,  43, 
486,  and  notes.     Presumptions  as  to  foreign  laws  are  gener* 
ally  confined  to  those  states  and  countries  in  which  the  com* 
mon  law  is  the  law  of  the  land,  as  in  the  several  states  of  this 
country  and  Great  Britain;  and  even  then  they  do  not  extend 
to  such  statutory  exactments  as  are  penal  in  their  nature:  HvlH 
V.  AM^Biine,  23  Wis.  383;  Murphy  v.  CoUins,  121  Mass.  6;  Cut- 
Ur  V.  WHght,  22  N.  Y.  472;  Leo^iard  v.  Columbia  S.  N.  Co,,  84 
N.  Y.  48;  88  Am.  Rep.  491;  Smith  v.  Whitaker^  23  IlL  867; 
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OwMi  T.  HawMf  27  Ala.  663;  62  Am.  Deo.  786;  1  Oreenleaf  on 
Eridenoe,  aeo.  48,  and  note. 

Besides,  in  the  reoord  of  the  diyoree  in  qnestion  it  does  not 
appear  that  any  notice  was  ever  served  or  attempted  to  be 
served  on  Adolph  by  publication  or  otherwise,  notwithstand- 
ing be  bad  been  outside  of  the  jurisdiction  of  the  realm  (at 
many  years;  nor  is  there  anything  in  that  record  showing  or 
tending  to  show  any  appearance  by  him  or  in  his  behalf 
therein;  nor  are  there  any  facts  recited  or  mentioned  therein 
which,  according  to  our  laws,  could  give  jurisdiction. 

For  the  reasons  stated,  we  must  hold  that  the  divorce  was 
a  nullity.  This  being  so,  it  is  manifest  that  Slise  continued 
to  be  the  wife  of  Adolph  until  her  death,  March  18,  1886.  It 
necessarily  follows  that  the  marriage  of  the  defendant,  Olive 
to  Adolph,  August  SO,  1883,  was  an  absolute  nullity,  and  gave 
her  no  rights  whatever  as  his  widow.  WiU%am$  v.  WiU%a7n$,  63 
Wis.  68;  63  Am.  Rep.  258,  and  cases  there  cited. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings  ao- 
cording  to  law. 

JvDoiaam — Bvraor  or  Foruor  Judombnts  as  EviDBiroii — No  pre- 
•iinipti4Mi  in  faTor  of  the  validity  of  »  jadgmoot  of  another  state  exisli 
where  it  appaara  from  the  record  that  the  defendant  waa  a  non-reaiden^  and 
It  doee  not  appear  affirmatiyely  that  servioe  of  prooeaa  was  made  on  him  im 
that  states  Remd  t.  Hana(m,  154  Mass.  87;  20  Am.  St  Rep.  210,  and  note. 
See  also  HuU  r.  Hull,  36  W.  Va.  165;  29  Am.  St.  Rep.  800,  and  note. 

Karbxaob  and  DiTOftOB.  —  Dborbb  or  Ditorcb  Void  whbrb  Nbitrbr 
FAarr  Ribidrb  hi  Jurisdiction:  See  Wallamir,  Watkms,  125  Ind.  163;  21 
Am.  St  Bep.  217,  and  note;  Oetty9  ▼.  Oetty$t  3  Lea,  260;  31  Am.  Rep.  637, 
and  note;  Hood  ▼.  8iaU^  66  Ind.  263;  26  Am.  Rep.  21,  and  extended  note; 
Mmniiom  t.  Harritonf  20  Ala.  629;  66  Am.  JDeo.  227.  Aa  to  the  effeot  of 
foreign  divoroes  see  extended  note  to  Toien  v.  ToUn^  21  Am.  Dec.  747.  See 
rIbo  extended  note  to  Hamo9er  ▼.  Turner,  7  Am.  Dec  206.  A  deoree  of 
diToroe  granted  in  a  foreign  oonntry,  in  which  the  defendant  did  not  reside^ 
hi  aa  aotioa  to  which  he  did  not  appear  and  in  which  process  was  not  per- 
sonally ssrred  on  him  within  such  country,  is  void:  Do  MoU  ▼•  Do  MoU^  120 
K.  Y.  486;  17  Am.  St.  Rep.  662,  and  note. 

PaBmTMmoHs  as  to  Fordon  Lawbi  See  Malpkm  ▼•  irdCnm.  1  La. 
•iSl  aO  Am.  Deo.  279;  andOffsar.  Bogk,  16  He.  147;  12  Am.  Deo.  143^ 
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SiZBB   V.    QUINLAK. 

^ksaaoMt  tm  Bionr  oy  Wat»  BisBRTATioif  of  Gitm  iro  Bmar  to  VnMik 
▲  rMsnrfttioB  in  »  ooiiTejranctt  of  »  reMoiiAbU  right  of  wftj  aorOM  tho 
huid  ooQYoyod  giret  Ibo  owner  of  tha  dominant  Mtafeo  ■•  right  to  !■• 
elooo  OQcih  right  of  waj  with  fonoea. 

iNJUNcnoir.  The  plaintiff  owned  two  tracts  of  land  sop* 
arated  by  a  tract  of  land  owned  bj  the  defendant,  lying  in> 
mediately  between  them.  Both  parties  claimed  through  the 
same  grantor,  who  in  conveying  to  the  defendant,  reserved  ^  a 
reasonable  right  of  way  across  the  land  "  so  conveyed,  between 
the  tracts  retained  by  him  and  now  owned  by  the  plaintiff. 
The  plaintiff  fenced  in  this  right  of  way,  and  the  defendant 
<Kit  and  broke  down  a  part  of  the  fence  and  threatened  to  cat, 
tear  down,  and  destroy  the  remainder.  The  plaintiff  there- 
upon broaght  this  action  to  enjoin  and  restrain  the  defendant. 
The  defendant  denied  that  plaintiff  had  any  right  to  fence 
the  right  of  way.  The  circuit  court  dismissed  the  complainti 
«nd  the  plaintiff  appealed. 

Duffy  and  McCrary,  for  the  appellant 

Cdmanf  SiUherland  and  Hiner,  for  the  respondent 

PiNNST,  J.  The  right  of  way  reserved  by  the  defendant's 
pantor,  and  afterwards  conveyed  by  him  to  the  plaintiff  with 
Che  lands  to  which  it  was  appurtenant,  created  a  mere  ease- 
ment The  language  of  the  deed  reserving  it  is  ^  a  reasonable 
right  of  way,"  and  the  common  grantor  of  both  parties  con- 
veyed it  subsequently  with  the  lands  to  which  it  was  appur* 
tenant  as  '*the  right  of  way  across  P.  Quinlan's  land."  The 
plaintiff  thus  became  the  owner  of  the  dominant  estate  for 
the  benefit  of  which  the  easement  existed,  and  the  defendant's 
was  the  servient  estate,  burdened  with  the  easement  in  ques- 
tion. 

It  is  argued  that  because  the  right  granted  is  '*  a  reasonable 
right  of  way,"  and  it  Is  necessary  to  as  full  and  perfect  en- 
joyment of  it  as  is  desirable,  that  therefore  the  plaintiff,  for 
his  greater  convenience  and  safety  in  its  use,  has  a  right  to 
fence  it  in;  but  we  do  not  think  the  language  in  question 
warrants  any  such  conclusion.  The  lateral  boundaries  and 
width  of  the  way  are  not  specified.  The  word  ^reasonable " 
Obviously  has  reference  to  the  width  and  limits  of  the  way  to 
be  enjoyed,  but  still  it  is  a  mere  right  of  way,  a  mere  ease* 
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ment  and  no  more,  and,  though  a  burden,  is  not  an  estate  or 
interest  in  lands,  and  does  not  confer  on  the  plaintiff  any  ex* 
clnsive  or  permanent  right  of  occupancy,  bat  merely  a  tran* 
titory  use.  The  defendant,  as  the  ovnier  of  the  servient 
estate,  is  circametanced  in  respect  to  this  easement  sab> 
stantially  as  the  owner  of  an  estate  along  or  over  which  a 
highway  passes  is  at  common  law  in  respect  to  fcDcing  the 
highway.  He  may  fence  along  the  highway  or  not,  as  his 
convenience  may  dictate,  but  he  is  not  bound  to  fence  it,  or 
to  permit  any  one  else  to  do  so.  If  the  plaintiff  is  allowed  to 
fence  in  his  right  of  way  it  will  work,  it  is  manifest,  an  exclu* 
sion  of  the  defendant  from  the  land  over  which  it  passes,  the 
full  legal  title  to  which  still  remains  in  him,  which  was  not 
contemplated  by  the  language  used  in  the  deed  reserving  the 
right  of  way  or  by  the  deed  conveying  it  to  the  plaintiff,  and 
would  permit  the  plaintiff  to  exercise  rights  and  avail  him- 
self of  methods  of  use  and  enjoyment  of  the  defendant's  estate 
of  a  more  permanent  character  than  a  mere  right  of  way  over 
his  lands,  and  not  essentially  pertaining  to  or  resulting  from 
a  mere  easement  over  them. 

The  owner  of  the  soil  of  a  way,  whether  public  or  private^ 
may  make  any  and  all  uses  of  it  to  which  the  land  can  bo 
applied,  and  take  all  profits  which  can  be  derived  from  it 
consistently  with  the  enjoyment  of  the  easement:  Washburn 
on  Easements,  *264  et  seq.  All  rights  which  are  consistent 
with  the  reasonable  exercise  of  the  easement  remain  with  the 
grantor,  because  they  are  not  granted.  In  this  case  the  lands 
were  conveyed  by  the  common  grantor  to  the  defendant,  and 
the  mere  easement  was  reserved  and  conveyed  to  the  plaintiff. 
He  is  entitled  only  to  a  reasonable  and  usual  enjoyment  and 
use  of  the  easement:  Bakeman  v.  Talbot ^  31  N.  Y.  366,  371; 
88  Am.  Dec.  275;  Baker  v.  Frieky  45  Md.  337;  24  Am.  Rep. 
606.  In  BriU  v.  BriU,  108  N.  Y.  611,  617,  similar  views  are 
expressed,  and  it  is  there  laid  down  that  "  the  owner  of  the 
soil  has  all  the  rights  and  benefits  of  ownership  consistent 
with  such  easement.  Among  others  must  be  the  right  to  have 
his  lands  fenced  or  unfenced  at  his  pleasure.  In  the  absence 
of  fences,  his  horses  and  cattle  must  not  obstruct  the  way, 
and  the  owner  of  the  way  is  bound  to  the  exercise  of  due  and 
reasonable  care  by  his  own  methods  to  prevent  his  oattle  or 
other  animals  from  trespassing.  An  inclosed  road  might  be 
a  convenience,  but  its  creation  is  not  imposed  upon  the  owner 
of  the  soil  by  the  terms  of  the  reservation;  it  is  not  an  actual 
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or  direct  Decessity  to  the  fall  enjoyment  of  the  privilege 
eeryedy  and  it  cannot  be  implied  as  incident  thereta" 

Testimony  was  given  to  show  that  the  defendant  consented 
to  the  erection  of  the  fence,  bat  this  was  no  more  than  a  parol 
license,  which  was  revocable,  and  was  in  fact  revoked  by  the 
acts  and  condact  of  the  defendant. 

The  judgment  of  the  circuit  court  is  correct  and  must  bo 
aflSrmed. 

By  the  Coubt.  The  judgment  of  the  circuit  court  ia  af- 
firmed.   

Pbevati  Wats.  —  Biorti  and  Rbmbdiib  of  pAvrm  Shtrlid  Thirbtoi 
8m  extended  note  to  Welch  r.  WUeox,  100  Am.  0eo.  115;  aLao  extended  note 
to  Batenum  t.  TaXbot^  88  Am.  Dee.  279.  The  grantee  of  a  prirate  way  may 
nter  npon  tiie  land  and  oonstmot  each  roadway  aa  be  deeires  and  keep  it  in 
repair;  Henmm  t.  BoberU,  119  N.  T.  37;  16  Am.  St  Rep.  80Q,  and  notei 
bat  in  eo  doing  he  must  make  no  material  ehange  in  the  eonditron  of  the 
way  or  interfere  with  the  eetatee  of  others  therein:  Bromn  t.  Stone,  10  Gray, 
61;  60  Am.  ]>eo.  803^  and  note.  For  a  forther  disonuion  of  the  rights  of 
grantees  of  priTate  ways*  see  Orqfton  t.  Mcir,  130  N.  Y.  465;  27  Am.  St  Bep» 
6HI^  and  notew 


North   Hudson    Mutual   Building    and   Loav 

Association  v,  Childs. 

EB2  WnooKsnf,  460.1 

ODBFORATIOV,  RbMBDT  Of  AGAINST  IT8   DiKKCTORS  AHD  OFFICERS  fOB  NlO* 

UBXVCB,  Fbaud^  om  Un AUTHORIZBD  AcTS.  —  A  corporatioa  has  a  rem- 
edy against  its  directors  and  ofELcers  for  negligence,  fraud,  breaches  of 
trost^  or  for  aote  done  in  excess  of  their  authority,  aod  the  case  against 
enoh  is  distinot»  depending  npon  the  evidence  against  him,  nuless  two 
«r  more  haTS  joined  or  participated  in  the  wrongful  act,  in  which  case 
an  participants  may  be  joined  in  the  suit. 

Aoncm  bt  Cortoratioii  aoainst  Im  Offiobbs  to  bb  Treatbd  as  Equit- 
ABLB  Acjnozr,  whbn.  —  An  action  by  a  corporation  against  its  president 
•ad  treasnrsr  for  negligence  and  misconduct  in  the  discbarge  of  the 
dnties  of  their  respective  offices,  and  also  as  ex  officio  members  of  the 
board  of  directors,  where  the  gravamen  of  the  complaint  is  that  the  de- 
fendants hare  exceeded  their  respectire  powers  as  such  president  and 
treasnrer  in  dealing  with  the  property  and  property. rights  of  the  cor- 
poration,  and  hare  usurped  the  powers  of  the  board  of  directors  without 
the  knowledge,  consent,  or  approral  of  such  board  or  of  the  stockholders, 
should  be  treated  as  an  equitable  action. 

KiBaKrrT  or  Boabd  of  Dirbotors  of  CoRPORATiozf  hot  Liablb  at  Law  fob 
ICisoovDUOT  OB  Nroligrnob.  —  No  recorery  can  be  had  at  law  against 
a  minority  of  the  board  of  directors  of  a  corporation  for  misconduct  or 
Bogligenoe,  inasmuch  as  they  can  act  only  when  lawfully  assembled, 
dnties  are  devolved  on  them  as  a  board  and  not  individually. 


68    NoBTH  Hudson  M.  B.  ft  L.  Ass'n  v.  CfliLos.    [Wisooorin, 

LuBiLiTT  ov  Offiobu  Of  OoiPomATiov  foft  Vuuosiroi  om  UvAfrrBimiBBD 
Aon»  Bass  of.  — The  liability  of  oorporate  offioen  to  tho  oorpontioa 
lor  damage!  oanwd  bj  nogHgeat  or  uiaothoriMd  aoti  rwtt  Mftm  tho 
ooiiiraoii*Uw  mlo  whioh  rendon  oTory  offvit  liable,  who  violotw  hie  m^ 
Ibority  or  negloote  his  dotj  to  the  damage  of  hie  priooipaL 

DWRSB  OF  OaB^  8KILI%  AXD  JUDOMBaT  RbQUIRBD  of  OmCSB  OF  COBfOB^ 

TUa,  •»  Where  it  ie  eoaght  to  hold  ao  offioer  of  a  oorporatioa  liable  for 
Boa-feaiance,  negligence,  or  miejndgment  in  reepeot  to  matten  wititia 
the  eoope  of  hie  proper  powere»  he  will  be  held  reeponiiUe  only  ior  n 
feilnre  to  bring  to  the  dieoharge  of  hie  datiee  enoh  degree  of  attenttei^ 
eare,  ekill,  and  judgment  ae  ie  ordinarily  need  and  praotioed  in  the  di» 
eharge  of  eneh  datiee  or  employmente,  the  degree  of  oai%  ekill,  aad 
Jndgment  depending  npon  the  enbjeot  to  which  it  ii  to  be  applied,  tho 
partioalar  oironmetanoee  of  the  ease^  and  the  neagee  of  bniineefc 
DmanoBB  of  Cobporation,  Dbobbb  of  Cabb  Rbquirbo  of.  —  Direotofo  of 
oorpOratione,  or  thoee  noting  es  t^fleh  ae  enoh,  are  bonnd  to  oKeroieo  tbaA 
degree  of  care  whioh  ordinarily  pmdont  and  diligent  ami  wonld  ozor- 
eiee  nnder  etmilar  oironmetanoee  in  reepeot  to  a  like  gratnitooe  employ* 
ment,  tegmrd  being  had  to  the  neagee  of  bniineee  and  the  oireametanoeo 
of  eaoh  particnlar  oaee;  but  they  are  not,  in  the  abeenoe  of  any  eUoMBi 
of  poeitiTo  miefeaeance,  aad  eolely  on  the  groand  of  pateiFO  negligenoi^ 
to  be  held  liable,  nnleee  their  negligence  ie  groee  or  Uiey  are  teirly  e«b» 
Jeot  to  the  imputation  of  a  want  of  good  faith. 

OFFIOBBBOFCORrOKATOir  VOT  CHABOBABLa  AS  BX  OfFIOIO  DnumOBS,  WHBT. 

Where  the  direotore  of  a  corporation  hold  no  meetingi^  giro  no  atten- 
tion to  the  performance  of  their  duties,  bat  leave  the  entire  management 
of  the  corporate  bneineee  to  the  preeident,  eeoretary,  and  treaenrer,  whm 
eondnct  ite  affaire  negligently,  and  in  the  exerciee  of  powere  belonging 
eolely  to  the  board  of  directore,  but  in  entire  good  faith  and  without 
deriring  any  improper  personal  gain  or  profit  or  improperly  appropriat- 
ing to  themselves  any  of  ite  property  or  funds,  euch  officere  cannot  be 
charged  as  ex  officio  membere  of  the  board,  and  neither  of  them  ie  liable 
to  the  corporation  for  the  negligent  or  nnauthoriaed  acts  of  the  othere 
In  which  he  did  not  participate. 

Vbw  Tbial,  Motiok  foe  hot  Kbcbbsabt,  Whbit  Casb  TaiBD  bt  Coobs 
WITHOUT  Jubt.  —  When  a  trial  ie  had  by  a  coart  without  a  jury,  tho 
qneetion  whether  the  finding  of  the  coart  ie  contrary  to  the  evidenoe 
may  be  reviewed  on  appeal,  althoogh  no  motion  for  a  new  trial  wao 
made  before  judgment. 

Mmbb  Pboof  of  Failurb  to  Oollbot  Monbtb  kot  Pboof  of  Thbib  Lobs.  — 
Mere  proof  of  the  failure  to  collect  moneys  due  to  a  corporation  is  not 
proof  that  they  were  lost  to  it 

RbPORT  of  SbOBBTABT  of  GORFOBATIOir  NOT  OOMFBTBIIT  BtTOBBCB  AAAIBBV 

Pbbbiobnt  akd  TsBASirRBB.  — A  report  of  the  eeoretary  of  a  corpora- 
tion ie  not  competent  evidence  to  charge  the  preeident  and  treasurer 
with  lessee  alleged  to  have  been  sustained  by  the  corporation  by  reeeoa 
of  insufficient  paymen'te  to  it  on  certain  accounts,  or  to  show  that  no 
more  was  paid  to  him  than  he  reported. 
Rbpobt  of  Expbbt  Should  hot  bb  Adoptbd  bt  Tbial  Court  without 
Judicial  BxAMUiAnoir.  — In  an  action  by  a  oorporation  against  ita 
president  and  treasurer  to  recover  for  lessee  alleged  to  have  been  sus- 
tained through  thoir  negligent  and  unanthoriaed  acts,  it  is  error  for  tho 
trial  eoQi^  without  Judioial  examination  as  to  its  accuracy  and  justice^ 
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to  ■dopi  M  m  bub  of  Judicial  aetioii  Against  the  dttfendaati,  tlia  raport 
flf  aa  axpart  aoooantant  emplojad  by  tha  plaintiff  to  azamiaa  Into  ita 
aooounta  and  aioerlain  the  axtont  of  auoh  allagad  loates. 
Dmr  or  TkUL  Oonrr  to  Sxamihi  avd  Pam  upon  Issues  iir  First  In- 
■TAiicn.  — It  ta  tha  dnty  of  tha  trial  ooort  to  Jadioiallj  ioTostigata  and 
pans  npoB  qoaattoiis  raised  on  the  trial,  and  the  anprama  ooort  will  not 
aaanme  tho  bordan  of  that  dnty  in  the  first  instanooi 

AcnoN  brought  to  reooTer  from  the  defendantSy  Ghilds  and 
Oenniston,  losses  alleged  to  have  been  sostained  by  the 
corporation  plaintiff  by  reason  of  their  gross  neglect,  misman* 
agementy  and  inattention  to  their  doties,  while  they  were  re- 
spectively president  and  treasurer  of  the  plaintiff,  and  as  such 
is  officio  members  of  its  board  of  directors.  The  five  items 
referred  to  in  the  opinion  were  for  fines,  charges,  dues,  and 
interest  not  collected,  as  follows:  — 

L  From  March,  1883,  to  March,  1884 1550.66 

Failure  to  collect  interest  on  notes  during  same 

time 20S.98 

Sl  From  March,  1884,  to  March,  1886,  failure  to  col- 
lect dues     688.88 

Failure  to  collect  notes  and  bills,  with  interest  .    666.83 
&  From  March,  1885,  to  March,  1886,  failure  to  col- 
lect dues,  etc      .    •    • 68.40 

4.  Failure  to  collect  interest 201.60 

6.  From  March,  1886,  to  March,  1887,  failure  to  col- 
lect proper  charges  from  shareholders     .    .    •    436.86 
Other  facts  necessary  to  an  understanding  of  the  points  de- 
cided are  stated  in  the  opinion. 

Ray  8.  SM  and  C.  D.  (yBrien,  for  appellant  Childs. 

H.  L.  Humphrey  and  Baker  and  Helma^  for  appellant  Den- 
niaton. 

Baehford  and  Disney^  R.  J7.  SiarU  and  Baehford^  ff  Connor ^ 
emd  Pottdyt,  for  the  respondent 

PiNinrr,  J.  1.  The  corporation  plaintiff  has  a  remedy 
against  its  directors  and  officers  for  negligence,  fraud,  breaches 
of  trust,  or  for  acts  done  in  excess  of  their  authority,  and  the 
case  against  each  is  distinct,  depending  upon  the  evidence 
against  him,  unless  two  or  more  have  joined  or  participated 
in  the  wrongful  act,  in  which  case  all  participants  may  be 
j<Mned  in  the  suit;  and  where  the  act  is  illegal  or  in  viola- 
tion  of  some  positive  law,  the  authorities  indicate  that  there  is 
no  right  of  oontribution  where  one  only  is  sued  and  charged; 
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and  therefore  it  is  held  in  many  eases  that  it  is  not  necesMoy 
to  make  all  the  directors  parties  who  have  more  or  less  joined 
in  the  act  complained  of:  Thompson  on  Liability  of  Officers 
of  Corporations,  in  notes  352,  353,  411,  and  cases  cited.  A 
different  rule  is  maintained  in  the  modern  cases  in  England 
and  America,  in  cases  where  the  wrongful  act  is  the  result  of 
negligeuce  or  gross  misjudgment  and  is  not,  in  and  of  itself, 
illegal  or  a  violation  of  some  positive  law,  as  will  be  shown 
hereafter;  and  there  exists  high  authority  in  such  cases  for 
holding  that  in  all  cases  where  contribution  would  be  allowed 
in  equity,  there  those  who  are  liable  to  contribute  are  neces- 
sary parties  to  a  suit  in  equity  to  obtain  redress  for  the  loss 
which  the  corporation  has  suffered.  The  remedy  of  the  cor- 
poration for  the  wrong  done  is  either  at  law  or  in  equity  ac- 
cording to  the  nature  of  the  case.  Hence,  in  every  such  case 
as  the  present  it  is  important  to  determine  at  the  ontset 
whether  the  action  shall  be  or  is  a  legal  or  equitable  one,  and, 
if  the  latter,  whether  the  necessary  parties  are  before  the  oourt 
to  enable  it  to  make  a  proper  and  complete  determination  of 
the  controversy.  This  action  has  been  treated  throughout  by 
the  plaintiff  and  by  the  circuit  court  as  a  legal  action,  both  in 
the  demand  for  judgment  and  in  the  course  taken  at  the  trial, 
a  trial  by  jury  having  been  waived,  and  the  court  ruling  that 
no  evidence  of  liability  was  competent  that  did  not  equally 
affect  both  defendants;  and,  after  judgment,  by  the  remission 
of  damages  for  the  period^  mentioned,  on  the  ground  that  for 
these  sums  the  defendants  were  not  jointly  liable,  though  this 
fact  was  either  overlooked  or  was  not  regarded  in  the  decision 

of  the  case. 

2.  The  complaint  is  not  entirely  definite  and  clear  in  the 
allegations  upon  which  the  liability  of  the  defendants  is 
rested,  but  groups  together  grounds  not  entirely  congruous 
when  stated  in  the  same  cause  of  action,  as  the  charge  against 
them  is  gross  neglect,  mismanagement,  and  inattention  of  the 
defendants  ^*  to  the  duties  of  their  said  offices,"  and  they  are» 
to  some  extent  at  least,  attempted  to  be  charged  for  negli- 
gence or  misconduct  in  their  respective  offices  of  president 
and  treasurer,  and  also  as  members  of  the  board  of  directors, 
the  by-laws  making  them  ex  officio  such.  Some  of  the  acts 
as  to  which  negligence  and  misconduct  are  predicated  lie 
wholly  outside  the  scope  of  the  duties  of  either  one  or  both 
the  president  and  treasurer.  In  the  main,  the  gravamen  of 
the  ease  seems  to  be  that  the  defendants  have  exceeded  their 


Jane,  1892.]    North  Hudson  M.  B.  ft  L.  Ass'n  v.  Childs.    61 

respectiTe  powers  as  sooh  president  and  treasurer  in  dealing 
with  the  property  and  property  rights  of  the  plaintiff,  and 
have  usurped  the  powers  of  the  board  of  directors  in  these  re* 
flpects;  and  it  is  expressly  charged  in  the  seventh,  ninth, 
tenth,  eleventh,  twelfbh,  thirteenth,  and  fourteenth  causes  of 
action  (so  designated)  that  they  did  the  acts  complained  of 
^  without  the  knowledge,  consent,  and  approval  of  the  board 
of  directors'';  and  the  last  of  these  causes  of  action  grouping 
the  plaintiff's  losses  in  one  aggregate  sum  of  twenty-two  thou« 
Band  dollars  charges  "  that  between  the  1st  of  March,  1882, 
and  the  Ist  of  September,  1887,  the  plaintiff,  through  the 
gross  neglect,  mismanagement,  and  inattention  of  the  defend- 
ants to  the  duties  of  their  said  offices,  has  lost  in  dues,  interest, 
and  charges  on  stocks  and  loans,  and  on  loans  made  by  de- 
fendants, and  in  the  wrongful  cancellation  of  stock  by  the 
defendants,  and  paying  thereon  more  than  the  holders  thereof 
were  entitled  to  receive  and  be  paid  by  said  oorporation,  and 
without  the  knowledge,  consent,  or  authority  of  the  board  of 
directors  of  said  corporation,  and  without  the  knowledge, 
consent,  or  anthority  of  the  stockholders   thereof,   to  the 
amount  of  twenty-two  thousand  dollars.**      The  first  five 
causes  of  action  (so  designated)  prooeed  entirely  upon  the 
ground  of  gross  neglect  and  mismanagement  of  the  defend- 
ants, and  there  are  items  also  in  the  other  causes  of  action 
based  on  that  ground.    The  circuit  court  based  the  finding 
against  the  defendants  on  the  ground  "of  .gross  negligence 
and  usurpation  of  authority  not  given  them  by  the  by-laws, 
but  reserved  to  the  board  of  directors." 

These  different  allegations  thus  blended  in  the  several  so- 
called  causes  of  action,  which  are  in  fact  but  enumerations  of 
items  of  liability  under  what  is  really  but  one  general  count, 
require  different  answers  and  different  evidence  to  meet  them, 
creating  difficulties  of  procedure  which  can  be  best  dealt  with 
and  overcome  in  an  equitable  action.  We  think  that  the 
case  made  by  the  pleadings  and  proofs  is  not  one  where 
an  adequate  and  proper  remedy  by  legal  action  can  be  ob« 
tained,  but  the  action  must  be  treated  as  an  equitable  one, 
and  that  the  circuit  court  erred  in  dealing  with  it  on  any 
other  basis.  As  a  recovery  in  a  legal  action,  the  judgment 
must  stand  or  fall  on  the  liability  of  the  defendants  as  presi- 
dent and  treasurer,  for  no  recovery  can  be  had  at  law  against 
a  minority  of  the  board  of  directors  for  misconduct  or  negli- 
gence, inasmuch  aa  they  can  act  only  when  lawfully  aa- 
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we  think,  to  the  eate  of  all  officers  serving  and  acting  within 
the  scope  of  their  aatbority  gratuitously  or  practically  sa 
The  rule  of  liability  in  case  of  service  for  reward  is  well  un- 
derstood and  need  not  be  repeated. 

It  has  been  thought  best  to  indicate  the  rules  we  think 
applicable  to  the  liability  of  directors  and  other  officers  ot 
porporations,  as  these  questions  were  fully  discussed  at  the 
argument,  and  in  view  of  the  probable  importance  of  these 
questions  in  the  future  disposition  of  this  cause. 

The  finding  of  the  circuit  court  that  no  directors'  meetings 
were  held  within  the  period  mentioned,  and  that  the  business 
of  the  corporation,  consisting  of  issuing  stock,  making  loans, 
accepting  prepayment  of  loans,  and  in  fact  all  the  business  of 
the  corporation,  was  transacted  without  any  direction  of  the 
board  of  directors  by  the  defendants  and  Harvey,  the  secre- 
tary, since  deceased,  is,  we  think,  sustained  by  the  evidence, 
although  stoutly  denied  by  the  defendants.  There  is  not  only 
no  record  of  any  such  meetings,  but  those  who  are  said  to 
have  been  directors  during  the  period  all  deny  attending  any 
each  meetings  or  transacting  any  such  business,  and  the  de- 
fendants themselves  are  wholly  unable  to  name  a  single  direo* 
tor  who  was  present  at  any  such  meeting.  While  the  absenoe 
of  a  record  of  proceedings,  due  to  the  negligence  of  the  secre- 
tary, would  not  defeat  the  action  of  the  directors,  we  are  sat- 
isfied no  such  meetings  were  held,  and  that  the  alleged  want 
of  authority  in  respect  to  many  matters  transacted  by  the 
defendants,  or  one  of  them,  and  Harvey  was  not  supplied  at 
any  of  the  stockholders'  meetings,  and  unless  ratified  subse- 
quently they  were  without  requisite  authority.  During  a 
period  of  about  five  years  the  regularly  chosen  directors  of 
the  corporation  wholly  abdicated  their  functions  as  such,  and 
gave  no  attention  whatever  to  their  duties,  and  left  everything 
connected  with  the  afiairs  of  the  corporation  to  the  manage* 
ment  of  the  president,  secretary,  and  treasurer,  by  virtue  of 
their  several  offices,  and,  beyond  this,  to  take  their  own  un- 
heeded course.  At  the  annual  meetings  of  stockholders,  offi* 
cers  and  directors  were  regularly  elected,  and  reports  were 
made  by  the  secretary  and  treasurer,  but  the  directors  elected 
utterly  neglected  their  duties  as  before.  The  death  of  Harvey 
caused  investigation,  when  the  entire  absence  of  proper  entries 
on  the  ledger  and  record  during  all  this  period  was  discov* 
ered,  as  well  as  the  fact  that  there  was  a  shortage  in  the 
funds  of  the  corporation.    The  defendants  during  all  this 
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time  had  proceeded  to  discharge  the  duties  of  their  respective 
offices,  and  looked  after  and  conducted  the  affairs  of  the  cor- 
poration in  connection  with  Harvey,  the  secretary,  in  entire 
good  faith,  not  deriving  any  improper  personal  gain  or  profit, 
and  without  improperly  appropriating  to  themselves  any  of 
its  property  or  funds.  They  may  have  made  mistakes  and 
misjudged  as  to  their  powers  and  duties.  They  were  not 
|(uilty  of  intentional  wrong.  The  defendant  Denniston,  the 
treasurer,  whose  functions  were  purely  ministerial,  and  ex« 
tended  only  to  receiving  the  moneys  of  the  plaintiff  and  pay- 
ing them  out,  and  to  the  safe-keeping  of  its  securities  and 
keeping  a  correct  account,  has  accounted  for  and  paid  over 
every  cent  he  received,  and  yet  he  was  charged  by  the  circuit 
court  with  losses  of  the  corporation  by  the  judgment  in  this 
case  to  the  amount  of  over  twenty-one  thousand  dollars. 

We  are  unable  to  see  how  the  defendants  are  to  be  thus 
charged  as  ex  officio  members  of  the  board.  They  were  not  tech* 
nically  directors,  and  neither  of  them  had  it  in  his  power  to 
call  a  meeting  of  the  board.  They  could  act  as  ex  officio  mem- 
bers only  at  a  meeting  regularly  convened,  and  no  meetings 
were  held.  Directors  cannot  act  in  anv  other  manner:  Cook 
on  Stockholders,  sec.  592,  and  cases  in  note.  This  is  so  well 
settled  that  citation  of  authority  would  be  superfluous.  Stated 
monthly  meetings  of  the  board  were  required  to  be  held  on 
the  next  Tuesday  after  the  monthly  stockholders'  meetings, 
but  the  directors  came  not.  Special  meetings  might  be  called 
on  the  written  request  of  two  directors,  but  no  such  request 
appears  to  have  been  made,  and  none  are  willing  to  own,  now 
that  misfortune  has  overtaken  the  company,  that  he  ever 
acted  as  a  director  during  the  period  in  question.  All  have 
been  eager  to  take  the  benefits,  whatever  they  were,  of  the 
management  of  the  defendants,  and  accept  their  share  of  the 
money  disbursed  in  paying  off  the  first  series  of  stock  at  a 
figure  amounting  to  nearly  eight  thousand  dollars  more  than 
was  due  on  it,  as  it  is  now  claimed.  None  but  the  president, 
treasurer,  and  secretary  appear  to  have  been  willing  to  give 
the  affairs  of  the  corporation  any  particular  attention;  and 
at  least  five  of  the  directors  are  understood  to  have  received, 
and  still  hold,  their  shares  of  this  amount,  and  now  all  ap- 
pear to  be  demanding  that  these  defendants  shall  put  back 
that  amount  of  money  from  their  own  funds  into  the  treasury 
of  the  plaintiff  to  make  good  the  alleged  loss  on  this  and 
other  accounts,  arising  out  of  their  attempt  to  manage  the 
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affairs  of  the  plaintiff  without  the  aid  or  anthoritj  of  th* 
board  of  directors.  Such  a  claim,  when  well  founded  in  law^ 
ought  to  be  established  by  entirely  satisfactory  evidence. 

Regarding  the  case  now  presented  by  the  record  as  one 
where  a  recovery  must  depend  upon  the  liability  of  the  de- 
fendants disconnected  with  their  ex  officio  membership  of  the 
board,  it  is  plain  that  Childs  and  Denniston,  in  their  respeo^ 
tive  capacities  as  president  and  treasurer,  are  not  responsible 
for  the  nonfeasance,  negligence,  or  misfeasance  of  Harvey  aa 
secretary;  nor  is  either  of  these  liable  for  the  nonfeasance^ 
negligence,  or  misfeasance  of  the  other  in  his  oflScial  relatione 
to  the  plaintiff.  Their  liability  is  several  and  separate.  They 
cannot  be  held  jointly  liable  for  any  act  in  excess  of  the  aa« 
thority  of  either  or  both  of  them,  without  proof  of  joint  parti* 
cipatiouy  to  be  proved  in  each  instance  and  not  presumed ; 
and  here  we  have  neither  finding  nor  proof  of  improper  com* 
bination  or  intentional  wrong.  If  Childs  and  Harvey,  as 
president  and  secretary,  exceeded  their  powers  in  any  given 
instance  to  the  loss  or  damage  of  the  plaintiff,  Denniston  ie 
not  chargeable  with  it,  without  proof  that  he  intermeddled 
with  it  and  in  excess  of  his  authority.  If  Denniston  and 
Harvey,  as  treasurer  and  secretary,  exceeded  their  powers  in 
any  case  to  the  loss  or  damage  of  the  plaintiff,  Childs  is  not 
liable  without  proof  that  he  intermeddled  or  participated  m 
the  wrong. 

While  these  rules  are  obviously  correct,  and  so  clearly  se 
that  citation  of  authority  is  not  needed  to  vindicate  them,  in 
view  of  the  finding  and  the  evidence  upon  which  it  was  based 
we  have  felt  it  proper  to  state  them  at  length  and  with  some 
particularity,  as  bearing  upon  the  correctness  of  the  judgment 
of  the  circuit  court 

4.  It  is  contended  by  the  respondent  that  as  no  motion  for 
a  new  trial  was  made  before  judgment  the  question  whether 
the  finding  is  contrary  to  evidence  is  not  open  to  review.  Ae 
the  trial  was  by  the  court  without  a  jury,  no  such  motion  was 
necessary.  Where  there  are  exceptions  to  the  finding,  thie 
court  must  review  the  case  on  the  facts:  OarbuU  v.  Bank  of 
Prairie  du  Chien,  22  Wis.  384. 

6.  The  extent  of  loss  or  damages  the  plaintiff  had  sustained 
formed  a  very  important  part  of  the  controversy,  and  upon 
this  branch  of  the  case  we  regret  to  say  that  we  are  without 
the  assistance  and  benefit  of  an  examination  and  determiua* 
tkm  of  the  circuit  court.    As  early  as  September,  1887,  the 
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plaintiff  employed  a  Mr.  Somers,  of  St  Paul)  as  an  expert 
aeconntant,  who  had  had  considerable  experience  in  the  man* 
agement  of  the  affairs  of  building  associations,  to  examine 
the  books  and  papers  of  the  plaintiff,  ascertain  its  financial 
condition,  the  extent  of  its  losses,  and  how  they  had  been  oc- 
casioned. His  examination  extended  from  February,  1882, 
to  September,  1887.  He  made  a  report  upon  these  matters, 
which  was  put  in  evidence  on  the  trial,  or  the  substance  of  it, 
and  this  report,  with  a  set  of  books  compiled  by  him,  and  his 
testimony,  constitute  almost  the  entire  basis  on  which  the 
finding  against  the  defendants  for  121,407.06  rests.  This  re- 
port was  adopted  as  an  entirety  by  the  circuit  court,  and  the 
question  of  the  extent  of  loss  or  damages,  as  well  as  legal 
questions  in  respect  to  liability,  were,  in  effect,  determined  by 
the  hired  expert  of  the  plaintiff  instead  of  the  court;  and  we 
have  been  urged  to  accept  it  here  in  like  manner  as  final  and 
conclusive.  If  we  were  willing  to  do  so,  and  should  accordingly 
affirm  this  judgment,  it  would  transpire  that  the  plaintiff's 
expert  had  practically  decided  this  important  cause  in  both 
courts  on  several  vital  and  important  questions  of  law  as  well 
as  fact.  We  cannot  suppose  that  the  circuit  court,  if  it  had 
examined  the  report,  would  have  rendered  the  judgment  found 
in  the  record. 

It  was  not  the  duty  of  the  defendant  Denniston,  as  treas- 
urer,  to  collect  the  first  five  items  in  the  foregoing  statement, 
amounting  to  nearly  three  thousand  dollars;  nor  was  it  the 
duty  of  Childs,  as  president,  so  far  as  we  are  able  to  under- 
stand it.  The  treasurer  is  only  **  to  receive  all  moneys  as  soon 
as  paid  into  the  association."    The  secretary  has  custody  of 
the  accounts,  books,  and  papers  of  the  corporation,  except 
deeds,  bonds,  mortgages,  etc.,  kept  by  the  treasurer,  and  is,  it 
would  seem,  the  executive  manager  of  the  financial  business 
of  the  corporation.     The  testimony  to  show  that  any  loss  had 
been  actually  sustained  while  these  defendants  were  in  office 
is  too  vague  and  uncertain  to  justify  the  rendition  of  a  judg- 
ment for  these  amounts.   Mere  proof  of  failure  to  collect  these 
items  is  far  from  showing  that  they  were  lost.     Besides,  as  to 
many  of  them,  their  collection  might  have  been  enforced  by 
forfeiture  and  sale  of  the  stock.     These  defendants  did  not 
possess  that  power.   It  was  lodged  with  the  board  of  directors, 
and  in  some  instances  at  least  the  security  for  loans  is  secur- 
ity for  fines,  dues,  and  interest.   The  collection  of  these  items 
was  a  part  of  the  business  of  the  corporation  in  charge  of  ita 
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board  of  directors,  and  they  might  devolre  it  on  the  secretarj 
if  it  was  not  one  of  the  duties  of  his  office,  as  we  understand 
it  was.  It  is  quite  as  consistent  with  the  evidence  that  these 
losses,  if  such  there  were,  occurred  after  the  defendants  re- 
eigned  as  before. 

There  is  nothing  in  the  bj-Iaws  nor  in  the  evidence  to  show 
that  it  was  the  duty  of  the  treasurer  to  do  anything  in  relation 
to  issuing  stock  beyond  caring  for  the  money  paid  for  it  after 
it  was  "paid  into  the  association.''  His  duties  were  purely 
ministerial,  and  he  had  nothing  to  do,  as  treasurer,  with  de- 
termining or  computing  the  amount  to  be  paid  on  the  issue  of 
stock,  nor  is  there  any  testimony  showing  or  tending  to  show 
that  he  ever  assumed  to  interfere  with  any  such  matter.  It 
was  error,  therefore,  to  include  in  a  judgment  against  him  the 
sum  of  1112.06  for  losses  on  shares  issued  for  too  little  money. 
Nor  is  there,  so  far  as  we  can  discover,  any  proof  tending  to 
ehow  that  this  loss  was  the  fault  of  the  president,  whose  duty 
Jt  is  to  sign  stock  certificates. 

'There  is  embraced  in  the  judgment  items  to  the  amount  of 
'al>oUt  six  thousand  eight  hundred  dollars  for  losses  by  can* 
cellation  of  loans,  on  the  ground  that  there  was  not  money 
enough  paid  on  them  to  satisfy  them.  These  items  appear 
from  Hr.  Somers's  testimony  to  have  been  arrived  at  by  a»- 
certaining  the  amount  of  securities  canceled  each  year  during 
the  period  in  question,  and  by  deducting  therefrom  the  amount 
that  **  appears  to  have  been  paid  on  that  account  as  per  sec 
retary's  report,"  and  the  difference  is  charged  up  as  a  loss  for 
which  the  defendants  are  held  liable.  The  secretary's  report 
is  not  competent  evidence  against  these  defendants  to  charge 
them  with  this  supposed  loss.  It  is  not  evidence  that  no  more 
was  paid  to  him  than  he  reported.  Which  of  these  defend- 
ants, if  either,  attended  to  the  matter  of  settling  up  the  loans 
upon  which  the  alleged  losses  occurred,  we  are  unable  to  as- 
certain from  the  evidence;  and  if  in  some  cases  Denniston  did, 
and  in  others  Childs,  we  have  no  data  upon  which  to  ascer- 
tain the  amount  for  which  either  ought  to  be  charged.  An 
exhibit  annexed  to  the  bill  of  exceptions  would  seem  to  show 
that  in  some  instances  releases  of  mortgage  loans  were  exe- 
cuted and  acknowledged  by  Childs  as  president,  and  in  some 
cases  by  Denniston  as  treasurer,  but  in  all  cases  by  Harvey 
as  secretary.  If  loss  occurred  as  charged,  the  evidence  is  not 
eufficient  to  show  it,  much  less  to  show  what  sum  should  be 
charged  to  Childi,  and  what  to  Denniston.    It  seems  to  have 
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been  assumed  thronghoni  that  if  either  Childs,  Harvey,  or 
Benniston  exceeded  his  authority  as  an  oflScer,  and  loss  en- 
sued, the  other  two  would  necessarily  be  liable  for  it  by  rea- 
son of  the  assumption  by  the  one  of  authority  lodged  only  in 
the  board  of  directors.  Each  of  these  parties,  in  the  absence 
of  participation  of  one  or  both  the  others,  would  alone  be  lia* 
ble  for  exceeding  his  authority. 

The  testimony  as  to  items  amounting  to  three  thousand 
five  hundred  dollars  or  thereabouts  for  losses  by  reason  of 
money  having  been  paid  for  cancellation  of  stock  in  excess  of 
its  value  seems  to  rest  upon  some  method  of  ascertaining  its 
supposed  value  adopted  by  Somers,  which  we  do  not  fully 
understand;  and  the  same  is  true  as  to  cancellation  of  loans. 
He  seems  to  have  adopted  some  rule  differing  from  the  by-law 
of  the  company  on  that  subject.  He  testified  that  the  differ- 
ent parts  of  the  rule,  wliich  is  quite  obscure,  *'  don't  hang  to> 
gether.''  But  in  view  of  the  result  at  which  we  have  arrived, 
it  is  not  necessary  to  carefully  examine  this  matter. 

6.  Stock  was  issued  by  the  corporation  in  five  series:  First 
series,  March  28,  1877,  500 shares;  second  series,  March,  1879, 
172  shares;  third  series,  March,  1880,  76  shares;  fourth  series, 
March,  1883, 116  shares;  and  fifth  series,  February,  1886, 125 
shares.  It  was  generally  supposed  that  the  first  series  had 
matured  so  as  to  be  payable  at  twice  its  nominal  value  in 
September,  1885;  and  the  officers  Childs,  Denniston,  and 
Harvey  proceeded  to  make  quite  a  large  loan  of  the  First 
National  Bank  of  Hudson  to  raise  money  to  pay  off  that  series 
accordingly,  and  pledged  to  the  bank  a  large  amount  of  tlie 
plaintiff's  securities;  the  defendant  Denniston  indorsing  the 
note  given  for  the  loan.  There  was  a  general  understanding 
that  the  first  series  was  to  be  paid  off,  and  the  stockholders 
were  anxious  and  ready  to  receive  their  money.  Payments 
were  accordingly  made  by  the  treasurer  on  orders  drawn  by 
Harvey  as  secretary,  and  signed  by  Childs,  from  time  to  time, 
until  Harvey's  death  in  March,  1887,  no  one  making  any  ob- 
jection or  supposing,  so  far  as  the  evidence  shows,  that  there 
was  any  apprehension  of  any  shortage  in  the  funds  of  the  cor- 
poration, or  any  irregularity  in  the  management  of  its  affairs. 
The  defendants  up  to  this  time  supposed  Harvey  had  kept 
the  books  and  records  properly.  Investigation  ensued,  and 
suit  was  brought  against  the  bank  by  the  plaintiff  to  recover 
its  securities  pledged  for  the  loan.  In  the  meantime  a  board 
of  directors  and  other  officers  had  been  chosen,  and  the  corpo- 
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ration  had  been  rehabilitated  and  restored  to  its  normal  ae« 
ttOD,  and  payments  had  been  ordered  to  be  made,  and  were  in 
fiiiot,  paid  on  this  loan.  The  plaintiff  was  unsuccessful  in  its 
suit  against  the  bank,  and  it  finally  paid  the  loan.  The  new 
board  had  voted  to  pay  six  per  cent  interest  in  May,  1887,  od 
all  unpaid  claims  under  the  first  series  of  stock,  and  directed 
the  issue  of  orders  to  pay  some  of  the  claimants  under  this 
series,  on  the  basis  that  it  had  matured  in  September,  1885, 
and  as  late  as  January  11,  1888,  two  orders  were  directed  to 
be  issued  for  the  payment  of  some  shares  on  the  same  basis. 
The  question  had  been  mooted  in  the  previous  summer  and 
fall  whether  the  first  series  had  matured,  and  whether  the 
shortage  in  the  funds  was  not  caused  by  paying  off  that  series 
at  much  more  than  its  actual  value.  The  result  was,  that  as 
early,  probably,  as  September,  1887,  and  soon  as  Somers  had 
made  his  report,  the  plaintiff  set  up  the  claim  that  at  the 
time  the  first  series  of  stock  was  paid  off  it  was  in  fact  worth 
only  11.49,  instead  of  12,  as  had  been  supposed,  basing  the 
claim  on  such  report.  The  item  included  in  the  judgment  on 
this  account  is  a  large  one,  and  is  sustained  only  by. the  re* 
port  or  opinion  of  Mr.  Somers,  and  the  argument  made  upon 
the  data  furnished  by  his  report  and  the  evidence  tends 
strongly  to  show  that  the  stock  was  worth  much  more  than 
the  estimate  made  by  him.  The  accuracy  and  justice  of  his 
report  as  a  basis  of  judicial  action  against  these  defendants 
have  been  found  so  seriously  at  fault,  and  as  it  was  not  made 
the  subject  of  judicial  examination  and  consideratiou  in  the 
oircuit  court,  as  it  ought  to  have  been,  we  cannot  accept  and 
act  on  his  conclusions  in  respect  to  the  claim  that  the  first 
series  of  stock  was  worth  only  $1.49  when  paid  off.  It  is  not 
within  our  province  or  duty  to  enter  upon  this  inquiry  until 
it  has  been  examined  and  passed  on  by  the  circuit  court 

We  think  that  inasmuch  as  the  action  was  treated  as  a 
legal,  and  not  an  equitable  one  by  the  circuit  court,  and  as  the 
correctness  of  the  report  or  statement  of  the  expert,  Somers, 
was  not  judicially  investigated  and  passed  on,  there  was  prac- 
tically a  mistrial  of  the  action,  and  that  the  judgment  should 
be  reversed  on  that  ground,  if  for  no  other  reason.  '*  A  trial  is 
the  judicial  examination  of  the  issues  between  the  parties": 
Bev.  Stats.,  sec.  2842.  We  have  bestowed  an  unusual  amount 
of  care  and  labor  upon  this  important  case,  and  have  been  d^ 
sirouB,  if  possible,  to  arrive  at  some  conclusion  upon  which 
we  might  direct  such  judgment  to  be  entered,  as  we  might 
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feel  confident  would  do  substantial  justice  to  the  parties,  and 
avoid  the  delay  and  cost  of  further  litigation,  but  we  haTe 
l>een  unable  to  do  so  with  the  material  before  us. 

The  functions  of  this  court,  with  few  exceptions,  are  appel* 
late  only.  We  cannot  permit  the  burden  of  the  duty  of  trial 
^courts  to  examine  and  pass  upon  cases  before  them  to  be  cast 
opon  us  in  the  first  instance,  without  proper  opportunity  for 
each  examination,  burdened  as  we  are  with  a  constantly  in- 
creasing number  of  appeals.  We  cannot  stop,  if  we  were  dis- 
posed to  do  so,  to  enter  into  elaborate  computations  and 
•comparisons,  and  examine  critically  voluminous  bills  of  ex- 
ceptions, with  numerous  manuscript  exhibits,  sometimes  sup- 
plemented with  a  box  filled  with  books  and  papers.  All  this 
ipneat  bulk  of  matter  should  be  reduced  to  reasonable  compass, 
and  arranged  in  proper  order,  before  being  brought  to  this 
conrt. 

As  the  judgment  of  the  circuit  court  must  be  reversed  for 
the  errors  already  noticed,  we  think  it  is  but  justice  to  both 
parties  to  order  a  new  trial,  and  to  direct  that  the  cause  be 
referred  upon  all  the  issues  therein,  upon  the  proofs  already 
taken,  and  such  as  may  be  produced  hereafter,  to  some  attor- 
ney being  a  competent  accountant,  to  report  special  findings 
upon  all  the  issues,  aud  to  take  and  state  an  account  of  the 
transactions  in  question,  and  report  the  same  to  the  court,  to 
the  end  that  such  judgment  may  be  rendered  thereon  as  shall 
be  just  and  proper.  The  action  must  be  regarded  as  an  equi- 
table one,  and  other  necessary  or  proper  parties  may  be  brought 
in,  if  it  is  deemed  necessary  by  the  plaintiff  or  by  the  court, 
in  order  to  secure  a  just  and  proper  determination  of  the  en- 
tire controversy. 

If  it  shall  be  thought  proper  to  amend  the  pleadings  so  as 
to  charge  these  defendants  in  equity  as  ex  officio  members  of 
the  board  of  directors,  it  may  be  that  all  the  directors  during 
the  period  in  question  will  be  necessary  parties  {Sherman  v. 
Parish^  63  N.  Y.  483),  on  the  ground  that  the  defendants,  if 
chargeable  as  such,  are  entitled  to  have  contribution  of  and 
from  such  directors:  Nickeraon  v.  Wheeler^  118  Mass.  295; 
Baynard  v.  WooUeyj  20  Beav.  584;  Aahurgt  v.  Afoson,  L.  R. 
20  Bq.  225,  236.  There  are  authorities  which  take  a  contrary 
view,  and  as  these  questions  thus  suggested  were  not  argued  at 
the  hearing  we  do  not  express  any  opinion  in  renpect  to  them. 

The  question  whether  the  corporation  plaintiff  has  not  so 
fitf  taken  and  enjoyed  the  benefits  of  the  transactions  com- 
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plained  of,  and  ratified  them,  that  U  baa  lost  the  right  ia 
complain  of  them,  was  ably  and  TigoroiiBly  pressed  npon  cor 
attention,  but  we  express  no  opinion  on  this  point,  as  addi- 
tional evidence  may  be  produced  materially  affecting  the 
rights  of  the  parties  in  respect  to  it 

By  the  Court.  The  judgment  of  the  circuit  oourt  is  ro» 
▼ersed,  and  the  cause  is  remanded  for  a  new  trial  and  for 
farther  proceedings  in  accordance  with  the  opinion  of  this 
oourt.  

OoRPoiuTioirs— LiABnjrnr  of  BntioroBS  loa  Vmauammm  urn  Uvait* 
TBORizsD  Acts. — This  question  is  discussed  at  length  in  a  monographie 
note  to  Marshall  r.  Farmer$'  etc  Bank,  17  Am.  St  Bep.  95-101,  and  extended 
note  to  Ilodgft  ▼.  I/ew  England  Screw  Co.,  63  Am.  Deo.  630.  The  direotore 
of  a  corporation  are  liable  to  the  corporation  for  fraud  or  misoondnot:  Smiik 
r.  Poor,  40  Me.  415;  63  Am.  Dea  672,  and  note;  and  for  negleot  of  their 
official  business:  Bank  t.  HUl,  56  Me.  385;  96  Am.  Deo.  470,  and  nolsb 

CoRPoiiATioifa  —  Dborbi  or  Cars  RrgaiRBD  or  Dirboiors. — The  dili- 
gence required  of  directors  of  corporations  in  the  discharge  of  their  duty  ia 
that  exercised  by  prudent  men  in  their  own  affairs,  being  that  degree  of  dili* 
genoe  oharacterized  as  ordinary:  WaUa/ce  T.  Lincoln  Sao,  Bamkt  S9  Tenn. 
680;  24  Am.  St  Rep  625,  and  note;  MarakaU  r.  Farmen'  efe.  Bamk,  S6  Vtu 
676;  17  Am.  St.  Rep.  84,  and  note.  The  directors  of  a  oorporation  are  re» 
quired  to  exeroise  the  utmost  good  faith,  and  in  accepting  the  trust  they 
impliedly  undertake  to  give  to  the  enterprise  the  benefit  of  their  best  oara 
and  judgment:  Ten  Eyck  t.  Pontiac  etc  R.  R.  Co,,  74  Mich.  226;  16  Am.  St. 
Rep.  633,  and  note.  See  also  note  to  ^ocf^es  ▼.  New  Mngland  Bertm  O^,  61 
Am.  Dec  639. 

Nrw  Trial  ^  Afpral  without  Moynca  tor.  —  An  appeal  may  be  taken 
to  a  higher  oourt  without  moving  for  a  new  trial  in  the  court  below:  Inmk  r 
Steamer  Senaiar,  1  Cal.  459;  54  Am.  Deo.  305;  but  see  Hariam  ▼•  JBemii^  SS 
Ark.  217|  76  Am.  Dea  428,  where  the  oontrary  ii  held. 


Fish  Brothbbs  Wagon   Company  v.  La  Bbllb 

Wagon  Works. 

pa  WDooNnx,  616.) 

Taabr-mars,  Right  ow  Asbiohrr  or  Purohabsr  to  Usi.  — When  a  mam» 
factory  of  wagons  in  which  the  names  of  the  fonndert  of  the  busineea 
and  a  rebus  to  represent  their  surname  hare  been  used  as  trade-marks^ 
b  sold  and  assigned  to  a  corporation,  the  oorporatioii  aoqnires  by  the  nlo 
and  assignment  the  good  will  of  the  original  business,  and  the  right  to 
vee  snoh  names  and  rebus  as  trade-marks,  although  they  were  not  speei- 
fioally  mentioned  in  any  of  the  transfers  of  the  business  to  the  corpora- 
tion. But  if  there  has  been  no  agreement  to  give  to  the  oorporation,  the 
oxdnsive  right  to  nse  such  names  and  rebns  as  trade*marka,  a  new  firm 
oomposed  of  such  original  founders  of  the  business  transferred  to  tiM 
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eorpormtioa  may  me  the  same  nmmet  and  rebni  in  advertising  wagona 
■ada  by  them»  prorided  they  do  no4  nse  them  in  a  way  ealoalated  to 
ladaoe  panona  to  bny  the  eame  aa  and  for  those  manufaotured  by  the 
eorporation.  The  new  firm,  however,  has  no  right  to  represent  that 
their  boainess  ia  the  same  as  that  originally  ooadncted  by  them. 
Tumrstm  of  Fish  Usbd  ih  TRADa-MARK,  MiAifiifo  ov. — The  pictnre  of  a 
fish  vsed  in  a  trade-mark  before  the  words,  **  Brothers  "  '*  Brothara  and 
Ook,"  or  "  Wagon,**  ia  to  be  regarded  as  simply  another  way  of  designa- 
ting  the  surname  **  Fish**  as  the  foander  and  originator  of  the  partionlar 
aaake  of  wagona  nutnafactnred  and  sold  by  him. 

In  1863,  Titus  O.  Fish  and  one  Bull  commenced  to  manu- 
fiicture  wagons  in  the  city  of  Racine,  under  the  firm  name  of 
Fish  and  Bull.    About  1864  Bull  left  the  firm,  and  Abner  C. 
Fish,  a  brother  of  Titus  Q.,  came  into  the  firm,  the  title  of 
which  was  then  changed  to  Fish  Brothers.    About  1868,  Edwin 
B.  Fish,  another  brother  became  a  member  of  the  firm.    About 
that  time  the  firm  became  embarrassed,  and  made  an  agree* 
ment  with  one  Case,  who  advanced  money  for  carrying  on  the 
business,  whereby  they  agreed  to  carry  on  the  business  as  his 
agents.    The  business  was  thereupon  conducted  under  the 
name  of  "  Fish  Brothers,  Agents.''    About  1872  or  1873,  J.  C. 
Haggins  became  a  member  of  the  firm,  which  then  became 
known  as  "  Fish  Brothers  &  Co.,  Agents.''     In  1878,  the  cata* 
logue  used  by  this  firm  had  on  it  a  picture  of  Titus  G.  Fish, 
under  which  were  the  words:  ^'  Titus  6.  Fish,  founder  of  the 
linn  of  Fish  Brothers  and  Company,  1864."    There  was  also  a 
picture  of  a  fish  on  the  catalogue.     These  pictures  and  state- 
ments were  continued  on  subsequent  catalogues  down  to  the 
time  of  the  incorporation  of  the  plaintiff.     In  1880,  a  dis- 
agreement arose  between  Case  and  the  firm,  and  a  suit  was 
brought  by  him  against  the  firm.     In  1882  or  1883,  Abner  C. 
Fish  dropped  out  of  the  firm,  and  D.  J.  Morey  and  S.  S.  Lyon 
eame  into  it.    On  October  16,  1883,  Case  was  appointed  a  re* 
oeiver,  and  took  possession  of  all  the  property  of  the  firm,  and 
excluded  the  members  therefrom  otherwise  than  as  employees. 
Case  resigned  as  receiver  September  26,  1885,  and  A.  W.  Hall 
was  appointed  in  his  place.  The  business  was  thereafter  adver- 
tised as  *'  Fish  Brothers  and  Company;  A.  W.  Hall,  Receiver; 
T.  G.  Fish,  Superintendent"     And  there  were  placed  on  the 
wagons  and  catalogues,  '*  Fish  Brothers," ''  Fish  Wagons," ''  Fish 
Brothers,  Agents,"  ''Fish  Brothers  and  Company,  Agents,"  and 
the  picture  of  a  fish  with ''  Bros."  on  it,  or  '^  Bros.  &  Co."  Titus 
G.  Fish  continued  in  the  employ  of  Hall  during  his  entire 
eoonection  with  the  business.    In  January,  1887,  one  John- 
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•on  pnrchased  from  the  receiver  the  property  of  the  bueineM 
of  Fish  Brothers  ft  Co.,  and  on  the  28th  of  that  month  the  plain* 
tiff  beoame  incorporated,  and  Johnson  conveyed  the  property 
to  it.  Titus  0.  Fish  became  vice-president  and  manager,  and 
Bdwin  B«  Fish,  superintendent  of  the  company.  Titus  G. 
Fish,  as  such  manager,  made  an  illustrated  catalogue,  having 
thereon  the  words  and  pictures  mentioned  above.  He  was 
also  one  of  the  directors  of  the  company.  At  a  meeting  of 
the  stockholders  of  the  company  held  January  21,  1889,  Fish 
was  elected  a  director  for  another  year  and  the  directors 
elected  him  secretary  of  the  company,  which  office  he  held 
until  he  resigned  as  director  and  secretary,  March  80,  1889. 
Bdwin  B.  Fish  remained  in  the  employ  of  the  company  until 
June  17,  1890.  On  June  17,  1890,  Titus  O.  Fish,  Edwin  B. 
Fish,  and  Fred  C.  Fish,  a  son  of  Titus  O.  Fish,  entered  into  a 
oopartnership  to  manufacture  and  sell  wagons  and  other  ve- 
hicles, nnder  the  name  of  Fish  Brothers  A  Co.  On  the  same 
day  this  new  firm  entered  into  an  agreement  with  the  corpora- 
tion defendant,  by  which  it  agreed  to  manufacture  for  the  firm 
wagons  to  be  made  of  material  and  pattern  selected  by  them 
and  under  their  supervision  and  direction.  The  wagons  were 
to  be  known  and  marked  as  Fish  Brothers  <&  Co.,  wagons.  The 
firm  were  to  receive  two  and  one  half  per  cent  of  the  proceeds 
of  their  sale,  and  the  corporation  the  balance.  All  the  mem- 
bers of  the  firm  received  salaries  from  the  company,  and  Titas 
O.  Fish  was  employed  as  superintendent  of  sales  and  collec- 
tion. The  members  of  the  firm  thereupon  issued  the  circular 
referred  to  in  the  opinion.  After  the  commencement  of  this 
suit,  the  court  on  August  17,  1891,  granted  a  preliminary  in- 
junction upon  the  application  of  the  plaintiff,  ordering  in  effect, 
that  the  defendants  be  enjoined  and  restrained  until  the  fur- 
ther action  of  the  court  from  using  the  words  '*  Fish  Brothers," 
"Fish  Brothers  Wagons,"  or  the  trade-mark  or  device  consist- 
ing of  the  picture  of  a  fish  with  the  words  **  Bros."  or  "  Broth- 
ers"  or  ^  Bros.  &  Co."  printed  thereon,  or  from  in  any  wise  using 
said  words,  phrases,  or  devices,  or  any  of  them,  in  any  way 
designating  any  wagons  or  vehicles,  or  printing,  publishing^ 
circulating,  or  distributing  catalogues  containing  such  words 
in  imitation  of  the  plaintiff,  or  in  any  way  giving  out  that  the 
defendants, or  any  of  them,  are  the  manufacturers  of,  or  dealers 
in,  or  authorized  to  manufacture  or  deal  in,  Fish  Brothers 
wagons,  or  to  use  the  words  "Fish  Brothers"  or  "Fish  Brothers 
Wagons  "  in  designation  of  their  manufacture.    So  much  of 
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this  injtinctioa  as  enjoined  the  defendants  from  using  in  their 
bosiness  the  words  ^'Fish  Brothers  and  Company/' '*  Fish  Bros. 
A  Go./' or  either  of  them  was  dissolved  on  September  13, 1891, 
upon  giving  the  requisite  bond.  The  defendants  thereupon 
asked  a  counter  injunction  restraining  the  plaintiff  from  using 
the  words  *•  Fish  Brothers,"  "  Pish  Bros."  or  '•  Fish  Brothers' 
Wagons,"  or  the  picture  of  a  fish  with  the  words  *'  Fish  Broth- 
ers,"  or  "Bros."  or  "Fish  Brothers  and  Company"  stamped 
thereon.  On  November  12,  1891,  the  defendants  moved  for 
an  order  setting  aside  the  injunction  entered  on  the  plaintiff's 
application,  and  for  a  temporary  restraining  order  in  favor  of 
the  defendants.  From  an  order  denying  that  motion  the  de« 
fendants  appealed.    Other  facts  are  stated  in  the  opinion. 

Turner  and  SVmKn,  and  RoUj  Dwyer  and  Smithy  for  the  ap- 
pellants. 

QiMrUiy  Spenee,  Hoyi  and  Q}iarlfi9y  for  the  respondent 

Cassodat,  J«  The  plaintiff,  Fish  Brothers  Wagon  Company, 
was  incorporated  in  January,  1887,  and  since  that  time  has 
been  engaged  in  the  manufacture  of  wagons  at  Racine,  and 
selling  the  same  throughout  the  country.  The  defendant  La 
Belle  Wagon  Works  and  the  other  defendants  have  since  June 
17, 1890,  been  engaged  in  the  manufacture  of  wagons  at  South 
Superior,  and  selling  the  same  in  different  parts  of  the  country. 
This  suit  was  commenced  in  July  last  to  restrain  the  defend'- 
ants  from  nsing  the  words  "Fish  Brothers,"  "Fish  Brothers  (fe 
Ca,"  "  Fish  Brothers  Wagons,"  and  the  picture  of  a  fish  as 
trade-marks  on  the  wagons  and  in  the  advertisements  of  the 
defendants,  on  the  ground  that  the  plaintiff  has  the  exclusive 
right  to  the  same.  The  defendants,  insisting  upon  the  right  to 
use  such  words,  counterclaim  an  exclusive  right  to  the  same, 
and  ask  for  an  injunction  accordingly.  The  history  of  the  use 
of  those  words  by  the  firm  of  Fish  Brothers  and  Fish  Brothers 
k  Co.  as  copartners  at  Racine  up  to  the  time  when  Mr.  Case 
became  the  ostensible  owner  or  mortgagee,  and  from  that  time 
down  to  October  16, 1883,  in  connection  with  the  word  "Agents," 
when  he  was  appointed  receiver  of  all  the  property  and  assets 
connected  with  that  business,  and  from  that  time  down  to 
September  26,  1885,  when  he  was  superseded  by  Mr.  Hall  as 
such  receiver,  and  from  that  time  down  to  1887,  when  all  the 
property  and  assets  connected  with  the  business  were  sold  by 
the  receiver  and  the  parties  interested  to  the  plaintiff  com* 
pany,  ifl  sufficiently  set  forth  in  the  foregoing  stnteinent 
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The  first  question  presented  it  whether  the  plaintiff,  bj  each 
purchase  and  subsequent  use,  acquired  the  right  to  continue 
the  use  of  such  words  and  pictures  on  their  wagons  and  in 
their  advertisements,  as  trade- marks,  as  indicated.  Two  of 
the  Fish  Brothers,  Titus  G.  and  Edwin  B.,  and  Huggins,  of 
the  firm  of  Fish  Brothers  A  Co.,  remained  in  Mie  business  as 
managers  under  such  receivers,  not  only  down  to  such  trans- 
fer of  the  property  and  assets  to  the  plaintiff  company,  but  for 
more  than  two  years  thereafter,  acting  as  directors  and  officers 
of  the  plaintiff  company.  Such  conduct  on  their  part  was  a 
continued  sanction  of  the  use  of  such  words  and  symbols  as 
trade-marks  on  the  plaintiff's  wagons  sold  during  the  time 
throughout  the  country,  and  advertisements  of  the  same.  It 
is  conceded  that  the  office  of  a  trade-mark  is  to  point  out  the 
true  source,  origin,  or  ownership  of  the  goods  to  which  the 
mark  is  applied,  or  to  point  out  and  designate  a  dealer's  place 
of  business,  distinguishing  it  from  the  business  locality  of 
other  dealers:  Marshall  v.  Pinkham^  52  Wis.  578;  38  Am.  Rep. 
756;  Gessler  v.  QHeh,  80  Wis.  24;  27  Am.  St.  Rep.  20.  "Such 
trade-mark  usually  includes  the  name  of  the  manufacturer 
or  dealer  as  the  best  designation  of  such  source,  origin,  owner- 
ship, or  place  of  business.  Sometimes,  however,  it  consists  of 
some  novel  device,  arbitrary  character,  or  fancy  word,  applied 
without  special  meaning,. and  which,  by  use  and  reputation, 
comes  to  serve  the  same  purpose":  OessUr  ▼.  Oriebf  80  Wis. 
25;  27  Am.  St  Rep.  20,  and  cases  there  cited.  From  these 
several  authorities  it  is  obvious  that  a  trade-mark  may  per- 
form one  or  more  of  three  several  functions,  depending  upon 
what  it  is  and  its  manner  of  use.  One  of  these  is  to  point  out 
the  true  source  or  origin  of  the  goods  to  which  the  mark  is  ap- 
plied. Manifestly,  the  words  "Fish  Brothers"  and  "Fish 
Brothers  A  Co.,"  as  used,  pointed  out  Titus  O.  as  the  founder, 
and  him  and  his  brothers  and  other  members  of  the  firm  as 
originators  of  the  particular  make  and  style  of  wagon  and 
vehicle  first  manufactured  by  them,  and  afterwards  by  them  as 
agents,  and  subsequently  by  receivers  and  the  plaintiff,  under 
their  supervision  or  with  their  acquiescence,  at  Racine.  The 
mere  fact  that  each  and  all  of  the  Fishes  withdrew  from  that 
business  did  not  prevent  the  words  mentioned  from  continuing 
to  point  to  the  old  place  of  business  and  the  old  firm  of  Fish 
Brothers  and  Fish  Brothers  A  Co.,  at  Racine,  as  the  true 
source  and  origin  of  their  particular  make  and  style  of  wagon 
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and  vehicle  to  which  the  plaintiff  company  succeeded,  and 
continued  to  manufacture  at  Racine. 

It  is  true  that  one  of  the  functions  of  a  trade-mark  is  to 
point  out  the  true' ownership  of  the  goods  or  articles  to  which 
it  is  applied,  and  that  the  words  ''Fish  Brothers"  and  ''Fish 
Brothers  &  Co."  partially  ceased  to  perform  that  ofiBce  when 
Mr.  Case  became  the  ostensible  owner  or  mortgagee,  and  still 
more  so  when  the  legal  title  passed  to  the  receivers,  respec- 
tively, and  finally  became  extinct  when  the  property  and 
assets  became  vested  in  the  plaintiff;  but  such  extinction  did 
not  prevent  those  words  from  performing  the  two  other  funo* 
tions  of  a  trade-mark  mentioned.  As  indicated,  one  of  these 
is  to  point  out  and  designate  the  dealer's  place  of  business, 
distinguishing  it  from  the  business  locality  of  other  dealers. 
Such  trade-mark  is,  in  effect,  an  extension  or  perambulation 
of  the  dealer's  trade  sign.  It  advertises  the  home  business  to 
all  who  may  observe  the  article  on  sale  or  in  use  in  other 
INirts  of  the  country.  It  attaches  to  every  such  article  on 
aale  or  in  use  the  reputation  it  has  acquired  with  the  trade, 
and  informs  all  observers  desiring  a  like  article  where  the 
manufacturer  or  dealer  may  be  found.  The  picture  of  a  fish 
and  the  manner  of  its  use,  as  well  as  the  words  mentioned, 
designated  not  only  the  plaintiff's  place  of  business  at  Ra- 
cine, but  also  the  true  source  and  origin  of  the  make  and 
Btyle  of  the  wagons  and  vehicles  so  previously  made  by  Fish 
Brothers  and  Fish  Brothers  &  Co.,  as  agents,  and  under  the 
reoeivers  at  Racine,  and  hence  may  fairly  be  regarded  as 
trade-marks  for  the  plaintiff,  even  after  all  the  Fishes  had  with- 
drawn from  that  business. 

Upon  the  facts  in  this  case,  as  found  in  the  foregoing  state- 
ment, and  the  law  applicable,  we  are  constrained  to  hold 
that  tue  plaintiff  acquired  the  good  will  of  the  business,  in- 
cluding the  right  to  use  the  picture  and  words  mentioned 
as  trade-marks,  notwithstanding  they  were  not  specifically 
named  in  any  of  the  transfers  or  conveyances  to  the  plaintiff. 
Thus  in  Menendez  v.  Holt^  128  U.  S.  514,  it  was  in  effect  held 
that  when  a  partner  retires  from  a  firm,  assenting  to  or  ac- 
quiescing in  the  retention  by  the  other  partners  of  the  old 
place  of  business  and  the  future  conduct  of  the  business  by 
them  under  the  old  firm  name,  the  good  will  of  the  business 
including  the  trade-marks  remain  with  the  latter,  as  of  course. 
To  the  same  effect.  Merry  v.  Hoopes^  111  N.  Y.  415;  In  re 
Wdkome'e  Trade-Mark,  82  Ch.  Div.  218;  HaxU  r.  Chaney,  143 
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Masi.  692;  58  Am.  Rep.  149;  WUthau$  t.  Braun^  44  Md.  SOS; 
22  Am.  Rep.  44;  Morgan  v.  Rogen^  19  Fed.  Rep.  696. 

In  qaoting  from  Lord  Gran  worth  it  was  said  in  ManhaU  t« 
PtntAam»  62  Wis.  681,  38  Am.  Rap.  766,  that ''  difficulties, 
howeyer,  may  arise  where  the  trade-mark  consists  merely  of 
the  name  of  the  manufacturer.  When  he  dies,  those  who 
succeed  him  (grandchildren,  or  married  daughters,  for  in- 
stance), though  they  may  not  bear  the  same  name,  yet  ordi- 
narily continue  to  use  the  original  name  as  a  trade-mark,  and 
they  would  be  protected  against  any  infringement  of  the  ex- 
clusive right  to  that  mark.  They  would  be  so  protected,  be* 
cause,  according  to  the  ways  of  the  trade,  they  would  be 
understood  as  meaning  no  more,  by  the  use  of  their  grand- 
father's or  father's  name,  than  that  they  were  carrying  on  the 
manufacture  formerly  carried  on  by  him.  Nor  would  the 
case  be  necessarily  different  if,  instead  of  passing  into  other 
hands  by  devolution  of  law,  the  manufactory  were  sold  and 
assigned  to  a  purchaser.  The  question  in  every  such  case 
must  be  whether  the  purchaser,  in  continuing  the  use  of  the 
original  trade-mark,  would,  according  to  the  ordinary  usages 
of  trade,  be  understood  as  saying  more  than  that  he  was 
carrying  on  the  same  business  as  had  been  formerly  carried 
on  by  the  person  whose  name  constituted  the  trade-mark'': 
Leather  Cloth  Co,  ▼.  American  Leather  Cloth  Co.<,  11  Jur.,  N.  S. 
618;  Hazard  ▼.  Caswell,  93  N.  Y.  259;  45  Am.  Rep.  198. 

2.  But  the  more  serious  question  is  whether  such  right  is 
exclusive.  Notwithstanding  the  good  will  of  an  established 
and  successful  business  may  be  sold  in  connection  with  the 
property  and  assets,  so  as  to  entitle  the  purchaser  thereof  to 
a  certain  limited  protection,  yet  such  transfer  will  not  of  it- 
self alone  be  sufficient  to  preclude  the  seller  from  engaging 
in  a  separate  and  independent  business  of  the  same  kind,  and 
to  solicit  the  customers  of  the  old  business,  even  in  the  same 
city  or  village,  much  less  in  a  city  or  village  two  hundred 
miles  or  more  distant  *^  In  order  to  preclude  the  seller  from 
engaging  in  such  separate  and  independent  business,  therr^ 
must  be  an  agreement  to  that  effect,  based  upon  a  good  and 
valuable  consideration,  and  not  contrary  to  law  or  public  pol- 
icy ":  Waihhurn  v.  Dosch,  68  Wis.  439;  60  Am.  Rep.  873,  and 
cases  there  cited;  WilliavM  v.  Farrand,  88  Mich.  473;  Vernoix 
V.  Hallam,  34  Ch.  Div.  748.  True,  the  transfer  of  the  good 
will  to  the  plaintiff  included  the  trade-marks;  but  it  is  to  be 
remembered  that  a  trade*mark  gives  no  exclusive  right  to  the 
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derioe  or  article  to  which  It  is  applied.  It  Is  in  no  sense  a 
patent,  and  gives  the  proprietor  thereof  no  exclusive  right  or 
monopoly  of  the  thing  manufactured  and  sold.  The  theory 
upon  which  actions  for  the  infringement  of  trade-marks  are 
maintained  is  that  the  law  will  not  allow  one  person  to  sell 
his  own  goods  as  and  for  the  goods  of  another:  Marsfudl  v 
Pintham,  52  Wis.  580;  38  Am.  Rep.  756.  To  the  same  eflfect 
is  Lawrence  Mfg,  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  8.  687; 
Jay  V.  Ladler,  40  Ch.  Div.  649.  It  is  only  the  dealer's  own 
trade  and  his  own  business  which  are  thus  to  be  protected  by 
his  own  trade-mark:  Oessler  v.  Grieb,  80  Wis.  25;  27  Am.  St 
Rep.  20.  It  does  not  relate  to  the  nature,  quality,  or  mode  of 
operation  of  the  thing  sold,  but  merely  to  the  designation, 
name,  or  mark  by  which  it  is  sold.  Such  being  the  functions 
of  a  trade-mark,  it  is  obvious  that  the  plaintiff's  right  to  the 
marks  in  question  would  not  be  infringed  by  the  manufacture 
and  sale  of  wagons  and  vehicles  of  similar  make  and  style  by 
any  person,  even  in  Racine,  much  less  by  the  Fish  Brothers 
themselves  at  South  Superior. 

The  right  of  the  defendants  to  manufacture  and  sell  similar 
wagons  and  vehicles  being  admitted,  as  it  must,  the  question 
remains  whether  they  also  had  the  right  to  afBz  thereto  the 
words  "  Fish  Brothers,''  "  Fish  Brothers  A;  Ca,"  and  the  pic- 
ture of  a  fish.  The  picture  of  a  fish,  as  used,  must  be  regarded 
simply  as  another  way  of  designating  the  surname  ^  Fish  "  as 
the  founder  and  originator  of  the  particular  make  of  wagons 
and  vehicles  thus  manufactured  and  sold.  In  Burgess  v.  Bur* 
gess,  17  Bug.  L.  ft  Bq.  257,  17  Jur.  292,  John  Burgess  and  his 
son  William  R.,  as  partners  under  the  firm  name  of  **  John  Bur- 
gess and  Son,"  sold  ^*  Burgess's  Essence  of  Anchovies  "  at  No. 
107  Strand.  The  father  died,  and  the  son,  William  R.,  con- 
tinued the  same  business,  selling  the  same  article  at  the  same 
place,  in  the  name  of  the  old  firm.  William  R.  had  a  son 
William  H.,  whom  he  employed  in  the  business  on  a  salary. 
Subsequently  William  H.  left  the  employ  of  his  father,  and 
went  into  the  same  business  for  himself,  selling  the  same  arti- 
cle under  the  same  name,  but  at  a  lower  price,  and  advertised 
the  same  as  ''  Late  of  107  Strand."  The  father  filed  a  bill  in 
equity  to  restrain  the  son  from  conducting  that  business  in 
that  way,  and  in  giving  the  opinion  of  the  court  Knight  Bruce, 
L.  J.,  said:  ^  All  the  queen's  subjects  have  a  right,  if  they 
will,  to  manufacture  and  sell  pickles  and  sauces,  and  not  the 
that  their  fathers  have  done  so  before  them.    AU  the 
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queen's  subjects  haye  a  right  to  sell  them  in  their  own  name, 
and  not  the  less  so  that  they  bear  the  same  name  as  their 
fathers;  and  nothing  else  has  been  done  in  that  which  is  the 
question  before  ui.  •  •  •  •  He  [the  defendant]  carries  on  busi* 
ness  under  his  own  name,  and  sells  essence  of  anchovy  as 
'  Burgess's  Essence  of  Anchovy,'  which  it  is.  •  •  .  The  only 
ground  of  complaint  is  the  great  celebrity  which,  during 
many  years,  has  been  possessed  by  the  elder  Mr.  Burgess's  es- 
sence of  anchovy*  That  does  not  give  him  such  exclusive 
right,  such  a  monopoly,  such  a  privilege,  as  to  prevent  any 
man  from  making  essence  of  anchovy  and  selling  it  under  his 
own  name."  The  court  did,  however,  restrain  tho  son  from 
advertising  as  '^  Late  of  107  Strand."  See  Marshall  v.  Pink- 
ham,  52  Wis.  583-586;  38  Am.  Rep.  756,  and  other  cases 
there  cited.  In  Brown  ChemiccU  Co.  v.  Meyer,  139  U.  S.  540, 
it  was  held  that'*  an  ordinary  surname  cannot  be  appropri- 
ated  as  a  trade-mark  by  any  one  person  as  against  others  of 
the  same  name  who  are  using  it  for  a  legitimate  purpose;  al- 
though cases  are  not  wanting  of  injunctions  issued  to  restrain 
the  use  even  of  one's  own  name,  where  a  fraud  upon  another 
is  manifestly  intended,  or  where  he  has  assigned  or  parted 
with  his  right  to  use  it  The  owner  of  a  trade-mark,  bearing 
his  own  name,  which  is  affixed  to  articles  manufactured  at  a 
particular  establishment,  may  in  selling  the  latter  confer  npoQ 
the  purchaser  exclusive  authority  to  use  the  trade-mark." 
In  the  case  at  bar  there  is  no  agreement  giving  such  exclu- 
sive right  to  the  plaintiff,  and  hence  we  must  conclude  that 
the  defendants  are  at  liberty  in  good  faith  to  apply  to  the 
wagons  and  other  vehicles  manufactured  by  them  the  words 
**Fish  Brothers,"  or  "Fish  Brothers  &  Co.,"  or  the  picture  of 
a  fish,  provided  they  do  it  in  a  way  not  calculated  to  induce 
persons  to  buy  the  same  as  and  for  those  manuiactured  by  the 
plaintiff  at  Racine. 

3.  The  defendants  ask  to  enjoin  the  plaintiff  from  the  dm 
of  those  words  and  that  device  as  a  trade-mark  in  their  busi- 
ness at  Racine.  In  Hiynne  v.  Shove,  L.  R.  45  Ch.  Div.  577, 
the  plaintiff,  A.  Thynne,  sold  his  stock  in  trade  and  business 
of  a  baker,  and  the  good  will  thereof,  including  trade-cards 
bearing  the  name  of  '^A.  Thynne,  Baker,"  to  the  defendant. 
The  deed  and  transfer  contained  an  assignment  of  "all  the 
beneficial  interest  and  good  will  of  the  said  Arthur  Thynne 
in  the  said  trade  or  business,"  but  contained  no  express  aa» 
iignment  of  tht  right  to  use  the  plaintiff's  namtt    After  the 
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parchase  the  defendant  nsed  the  trade-oards  bearing  the 
plaintiff's  name  until  they  were  exhausted,  and  then  printed 
further  trade-cards  bearing  the  plaintiff's  name  as  before. 
In  an  action  to  restrain  the  defendant  from  printing  or  pub- 
lishing any  such  cards,  or  otherwise  trading  in  the  name  of 
the  plaintiff,  it  was  held  that  the  defendant,  *^  by  virtue  of 
the  assignment  to  him  of  the  good  will  of  the  business,  was 
entitled  to  use  the  name  of  the  plaintiff  for  the  purpose  of 
showing  that  the  business  was  that  formerly  carried  on  by  the 
plaintiff,  but  must  not  so  exercise  that  right  as  to  expose  the 
plaintiff  to  liability,  and  held  that,  under  the  circumstances, 
an  injunction  must  be  granted  to  restrain  the  defendant  from 
using  the  plaintiff's  name  in  such  a  way  as  to  expose  him  to 
any  lifthility/'  In  the  case  at  bar  we  discover  nothing  to 
indicate  that  the  plaintiff  is  using  the  words  ''  Fish  Brothers  " 
or ''Fish  Brothers  A  Co. '^  in  the  manner  to  expose  any  of 
the  defendants  to  liability.  In  fact,  no  claim  of  that  kind  is 
made;  and  hence,  so  long  as  the  plaintiff  uses  those  words 
honestly  and  truthfully,  and  for  the  legitimate  purpose  de- 
signed, the  defendants  have  no  ground  for  complaint.  On 
the  authorities  cited,  and  others  which  might  be  cited,  we 
are  constrained  to  hold  that  the  defendants  are  not  entitled 
to  an  injunction  against  the  plaintiff. 

On  the  same  theory,  the  defendants  have  the  lawful  right 
to  honestly  and  truthfully  state  where  they  formerly  resided* 
the  experience  they  have  respectively  had,  and  the  skill  they 
respectively  possess  in  the  manufacture  of  wagons  and  other 
vehicles;  but  they  have  no  right  to  represent  their  present 
business  as  the  same  which  they  formerly  conducted  at 
Racine.  The  circular  addressed  ''To  our  old  customers 
and  the  implement  trade,"  issued  by  Fish  Brothers  ft  Co., 
and  mentioned  in  the  complaint  and  the  foregoing  statementi 
is,  to  a  limited  extent,  objectionable  on  this  ground;  as  f6r 
instance  where  it  speaks  of  their  **  change  of  location  ^  and 
'*  firm  name,"  Fish  Brothers,  ''  formerly  of  Racine,  Wiscon* 
sin,"  and  for  the  ''first  time  since  1883,  we  shall  be  able  to 
furnish  our  patrons  with  the  genuine  Fish  Brothers  ft  Ca 
wagon,  fully  up  to  our  old  standard  of  that  date";  but  the 
defendants  may  truthfully  and  in  good  faith  publish  the  good 
qualities  and  material  of  the  wagons  and  vehicles  manu* 
factured  by  them,  and  their  superior  facilities  for  the  maniH 
facture  of  the  same  at  South  Superior.  In  other  words,  their 
advertisements  and  marks  must  truthfully  and  in  good  faith 
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Mfer  to  their  own  manofaotaree,  trad%  and  buiiieai»  and  noi 
to  those  of  the 


B7  the  CouBT.  The  order  of  the  elrenit  ooiirt  ia  lereraed, 
and  the  eaoae  ia  remanded  for  farther  prooeedinga  aooording 
to  law. 

WiNSLow,  J.  I  agree  that  the  words  **FiBh  Brothers 
Wagon  "  and  the  rebas  of  the  fish  were  trade  names  or  labels 
appertaining  to  the  business  transaoted  at  the  Racine  factory^ 
and  that  the  right  to  use  such  names  or  labels  upon  wagons 
was  acquired  by  the  plaintiff  by  its  purchase  of  that  business. 

Such  a  right  is,  in  its  Tsry  nature,  exolusiTS,  and  if  tho 
plaintiff  owns  it  the  defendants  manifestly  do  not  own  it.  In 
my  judgment,  the  defendants  haye  no  right  to  mark  their 
wagons  with  either  the  words  or  the  rebus. 

Probably  they  have  the  right  to  use  the  firm  name  '*  Fish 
Brothers  ft  Co./'  if  they  do  not  use  it  in  such  a  way  as  to 
mislead  the  publiCi  but  this  would  not  give  them  the  right  to 
use  a  trade  name  or  label  on  their  wagons  which  is  the  dis- 
tinctive mark  of  the  product  of  the  Racine  factory,  and  tho 
right  to  use  which  has  passed  from  the  defendants  T.  O.  and 
B.  B.  Fish  to  that  concern. 

TaAX>B-MARK8»  Saubi  or.  —  A  trada-mark  affixed  toartielM  mannfaotarad 
aft  a  partionlar  plaoe  may  b«  lawfully  sold  and  traiuferred  with  the  eatab* 
Uahmantt  DaM  ▼.  Htad,  90  Ky.  266;  29  Am.  St  Rep.  S69,  and  nole;  and 
if  tho  party  ao  aeUing  a  trade-mark  which  consiata  of  hia  name  or  a  part  of 
it  ia  employed  aa  manager  of  the  establishment  to  which  it  is  sold,  he  eaii* 
Bot»  npon  being  discharged,  enter  into  hnsiness  on  his  own  account  and  nao 
the  trade-mark  therein:  8ymimd$  ▼.  Jbiiet,  82  Me.  302;  17  Am.  St  Rep. 
486;  and  see  also  extended  note  to  the  same  ease,  discaaaing  the  aaaignment 
of  trade-marka  of  whioh  the  assignor's  name  ia  a  part  The  assignment  of 
tho  effeota  of  a  boainess  or  theexclnsiTe  right  to  mannfaotnre  a  giren  artiole^ 
earries  with  it  the  exolasiTo  right  to  ose  a  fictitious  name  in  which  snoh 
Imsiiieaa  has  been  earried  on:  WiUkmm  r.  Farramd^  88  Mioh.  47S;  Vaiidtr* 
▼.  SdMdi,  U  La.  Ana.  MA;  SS  Am.  01  Rop^  UL 
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Wmaoam — ftof •DnsN8&  -^  Whsh  a  Pcbsoh  n  Attaoe«»  nr 
nrG  Houu  ox  Tulom  of  Bvsama,  it  b  his  duty  to  rafrain 
Hfe,  luleM  than  b  an  immineiit  and  pressing  naoessity,  rsal  ovapparsAl^ 
to  do  ao,  and  he  must  nse  ears  to  employ  no  more  force  than  Is  waMtimM 
te  repel  the  danger  to  his  life^  or  the  apprehended  grieroiis  iajory  te  Us 
person. 

H6mI0II>B  —  SlLF-DSFSHBS  —  LftOZIOATION    OF   AaSAILAST,    EfFIOr   Of . — 

The  oondnet  of  a  person  in  a  state  of  volnntary  intozioation  Is,  In  orlmi* 
nal  eases,  snbjact  to  the  same  rules  and  principles  as  the  oondnot  of  a 
■oher  parson.  Therefore^  the  Tolnntary  intoxication  of  an  assailant  doso 
not  modify  the  right  of  ono  assaulted  in  his  dwelling  or  bnsiness  hooss^ 
te  defend  himself  against  a  violent  attack  i  but,  if  in  repelling  the  a^ 
lack,  the  person  so  assaulted  takes  the  life  of  his  assailant,  the  intoxica- 
tion of  the  latter  may  be  a  circumstance  to  be  considered  by  the  jury  in 
determining  whether  there  was  apparently  a  present  pressing  necessity 
ier  defendant  to  take  the  life  of  the  deoeased,  in  order  to  protect  his 
own,  or  to  prcTcnt  great  bodily  harm. 

HoMicn>n — Sblf-defbhu  —  Dancrm  Instritotigns  Rboardino  Iirrox* 
MATiON  or  AflSAiLAirr.  •»  When  a  person  takes  the  life  of  his  assailant^ 
while  defending  himself  against  an  attack,  and  it  appears  from  the  evi* 
danoe  that  the  attack  was  mado  in  his  dwelling  or  place  of  bosinesi^  the 
eoort  in  charging  the  jury  as  to  the  duty  of  the  person  assaulted  when 
the  aasailant  is  intoxicated  should  not  ignore  snoh  evidenoe,  nor  aainins 
that  if  the  deoeased  was  so  intoxicated  that  he  was  less  prudent,  and  on 
account  of  the  Impairment  of  his  physical  faculties,  less  dangerous,  it 
was  the  duty  of  the  defendant  to  retreat,  as  a  mode  of  exercising  rea- 
sonable care  to  arert  the  difficulty  and  aToid  tho  necessity  of  taking 
life.    Such  an  instmotion  is  fatally  defective. 

BomoTO  — IirsTBUonoNa  as  to  Dtaaanuvr^u  Biuar  of  nn  Vwoamnr 
MB  KnxiNO  HIB  AwAiLAHT.  —  An  instruction  is  properly  refused, 
Vhich  would  permit  a  jury  to  acquit  a  person  accused  of  the  homicide 
ii  hia  assaifauitk  if  they  were  "reasonably  satisfied  from  tho  evldenoe 
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Iha*  the  MmdMit^  when  1m  shot  the  dMeiMd,  did  H  beliering  ^^K 
»nl>M  he  did  to^  the  deoeMed  woald  hare  eat  him."  That  the  dafeod- 
•nt  entertained  eooh  a  belief  ie  not  eoAoienti  The  jury  oraet  alao  be 
•onvinoed  that  the  etroamatanoee  were  nefa  as  to  oreate  in  the  mind  of 
a  leaeonably  pnident  man  the  belief  that  each  neoeastty  existed. 
Baama  Law  RspoBn  »  nn  Prisbmob  ov  thb  Jubt.  —  When  the  do- 
fiodant's  attorney,  in  dteoneeing  the  legal  qneitione  involTed  in  a  orim- 
inal  case,  read*  to  the  ooart  certain  portion!  of  the  opiniona  in  proTione 
deotaione  of  the  tupreme  ooart»  it  ia  not  error  to  allow  the  proeeooting 
attorney  to  read  to  the  eoart,  in  the  preaanoe  of  the  jury,  the  reported 
facte  upon  which  those  decisions  were  based,  provided  the  jury  are  in- 
atmoted  not  to  consider  those  facte. 

Indictment  of  Thomas  G.  Askew  for  the  marder  of  Ned 
Grice.  Decedent  and  the  defendant  were  personal  friends. 
They  met  on  the  street  while  decedent  was  in  an  intoxicated 
condition  and  he  was  conveyed  by  defendant,  with  the  assist- 
ance of  a  bystander,  to  a  livery  stable;  after  a  time  the  de- 
ceased pulled  a  pistol  out  of  his  hip  pocket.  The  defendant, 
with  the  assistance  of  some  of  the  persons  present,  took  the 
pistol  away  and  walked  to  the  roar  of  the  stable ;  the  de* 
ceased  followed  him,  and  drawing  a  knife,  caught  him  by  the 
collar,  and  demanded  the  pistol.  The  deceased  was  pulled 
away  by  a  bystander,  but  again  advanced  towards  the  defend- 
ant, holding  the  knife  in  his  hand,  and  was  warned  s^reral 
times  to  stop.  The  defendant  fired  above  his  head  as  dece- 
dent again  advanced,  but  at  the  second  shot  struck  and  killed 
him.  The  defendant  excepted  to  the  refusal  of  the  ecu  rt  to  give 
an  instruction,  the  essential  portion  of  which  is  the  following 
sentence:  ^^  If  the  jury  are  reasonably  satisfied  from  the  evi- 
dence that  Askew,  when  he  shot  Grice,  did  it  believing  that 
unless  he  did  so  Grice  would  cut  him,  then  they  will  find  the 
defendant  not  guilty;  unless  they  further  believe  from  tha 
avidence  that  Askew  brought  on  the  difficulty.'' 

Roherii  and  Martiny  for  the  appellant. 

WUUam  L.  Martinf  aUomey^generalf  for  the  state. 

Per  Curiam.  The  evidence  showing  without  dispute  that 
the  killing  occurred  in  a  livery  stable  of  which  the  defend- 
ant was  proprietor,  and  that  the  deceased  was  intoxicated  at 
the  time,  the  court,  after  stating  the  general  proposition,  that 
if  the  defendant  was  in  his  own  place  of  business,  he  was 
under  no  obligation  or  duty  to  retreat  therefrom  to  avoid  a 
difficulty,  proceeded  to  further  instruct  the  jury,  in  substance 
as  follows:    But,  if  the  deceased  was  intoxicated,  and  in  con- 
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sequence  thereof  was  less  pradeai,  and  his  power  of  locomo- 
tion and  action  was  so  impaiied  as  to  render  him  less  dan* 
gerons  than  he  otherwiae  would  have  been,  and  this  was 
known  to  defendant^  ^  then  it  was  his  duty  to  exercise  rea- 
sonable care  to  avert  a  difficulty  with  the  deceased,  unless  by 
the  exercise  of  such  care  he  would  have  apparently  increased 
his  danger;  and  if  the  defendant  failed  to  exercise  such  reap 
sonable  care,  and  if  it  could  have  been  done  without  increase 
ing  his  danger,  then  the  defendant  is  not  without  guilt,  if  h* 
shot  and  killed  the  deceased/' 

The  ascertainment  of  the  proper  construction  and  legal 
e£foet  of  the  charge,  when  referred  to  the  evidence,  is  prelimi- 
nary and  essential  to  determining  its  correctness.  The  first 
inquiry  is,  what  is  meant  by  the  expression  that  it  was  the 
doty  of  defendant  '^  to  exercise  reasonable  care  to  avert  a  diffi* 
culty,"  and  to  avoid  the  necessity  of  killing,  unless  by  the 
exercise  thereof  he  would  have  apparently  increased  his  dan* 
ger,  in  the  manner  and  connection  in  which  it  is  employed  in 
the  charge?  When  a  person  is  assailed  without  the  precincts 
of  his  dwelling  or  place  of  business,  it  is  his  unquestionable 
duty  to  use  all  the  means  in  his  power  to  avert  the  difficulty, 
and  to  avoid  the  necessity  of  taking  life,  if  there  be  any  mod* 
of  escape  or  retreat  with  reasonable  safety.  Also,  notwith*- 
standing  he  may  be  attacked  in  his  dwelling  or  business  house^ 
it  is  his  duty  to  refrain  from  taking  life  unless  there  is  ini« 
minent  and  pressing  necessity,  real  or  apparent;  he  must  take 
care  to  employ  no  more  force  than  is  sufficient  to  repel  the 
danger  to  his  life,  or  the  apprehended  grievous  injury  to  his 
person.  In  these  two  respects  alone  can  the  duty  to  exercise 
reasonable  care  arise  in  cases  of  voluntary  homicide,  not  the 
oonsequence  of  criminal  negligence,  when  the  accused  is  with* 
out  fault  in- bringing  on  or  provoking  the  difficulty.  The  ex- 
pression therefore,  '^  to  exercise  reasonable  care,"  though  not 
strictly  accurate,  must  have  been  employed  with  reference  to 
(me  or  both  of  these  respects.  There  being  no  evidence  tend- 
ing to  show  that  defendant  was  at  fault,  and  the  evidenos 
showing  that  the  deceased  was  the  assailant,  whether  there 
existed  a  real  or  apparent  necessity,  and  a  reasonable  mode 
of  escape,  were  the  only  issues  involved  and  tried.  In  view 
of  these  issues,  the  charge  was  intended  to  assert  the  princi- 
ples on  which  the  defendant  could  set  up  the  excuse  of  self- 
defense,  when  he  was  assailed  in  his  own  plaos  ol  business  bj 
admnken  man. 
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The  precise  eubject  of  the  charge  It  the  doty  to  retreftt; 
this  is  apparent  from  the  fact  that  it  begins  with  a  statement 
of  the  general  rule  as  to  the  duty  of  defendant  to  retreat  from 
his  place  of  business.  After  stating  this  general  rule,  the 
charge  proceeds  to  lay  down,  by  way  of  distinction,  as  it  were, 
«  rule  in  respect  to  the  duty  of  exercising  reasonable  care  lo 
mrert  the  difficulty,  as  specially  applicable  when  the  assailant 
is  intoxicated  to  the  degree  hypothesized.  When  the  charge 
is  construed  as  an  entirety,  and  in  referenoe  to  the  evidenct 
—  when  the  different  parts  are  considered  in  connection,  and 
in  relation  to  each  other  —  the  legal  effect  of  the  latter  part  is 
to  limit,  or  modify,  when  the  assailant  is  intoxicated,  the  ap* 
plication  of  the  general  rule  stated  in  the  first  clause;  othco^ 
wise  the  qualifying  phrase,  "  unless  by  the  exercise  of  soch 
#are  he  would  have  apparently  increased  his  danger/'  it  with- 
•out  meaning  and  effect.  Such  may  not  have  been  the  inten- 
"tion  of  the  court,  but  it  was  probably  so  understood  by  the 
Jury.  A  similar  charge  was  so  construed  in  BrinUeyY.  Suue^ 
89  Ala.  34,  18  Am.  St  Rep.  87.  In  that  case  the  killing 
•occurred  in  the  house  of  defendant.  The  court  gave  the  fol* 
Hewing  charge:  ^'  That  if  the  defendant  could  have  avoided 
the  difficulty  without  danger  to  himself,  he  should  have  done 
aa''  This  charge  was  held  to  be  erroneous  for  the  reason 
that  it  assumed  that  the  defendant  was  bound  to  retreat  from 
his  house,  and  also  to  yield  the  right  to  order  the  deceased 
from  his  premises  on  account  of  profanity  and  indecent  be- 
havior as  a  mode  of  avoiding  apprehended  violence.  Though 
differing  in  phraseology,  there  is  no  difference  in  principle  be* 
tween  the  charge  in  that  case  and  the  charge  under  consid- 
oration.  Unless  the  meaning  and  legal  effect  of  the  charge  la 
to  constitute  the  drunken  condition  of  the  deceased  an  excep* 
tion  to  the  general  rule  in  regard  to  the  duty  to  retreat  from 
one's  dwelling  or  business  house,  it  is  intrinsically  inconsistent; 
the  charge  making  no  allusion  to  any  other  mode  of  exercii^ 
ing  reasonable  care. 

It  may  be  that  the  intoxication  of  the  deceased  was  a  eir- 
^mmstance  to  be  considered  by  the  jury  in  determining  whether 
there  was  apparently  a  present  pressing  necessity  f^r  defend- 
ant to  take  the  life  of  the  deceased  to  protect  his  own,  or  to 
prevent  great  bodily  harm;  but  voluntary  intoxication  did 
not  deprive  defendant  of  the  right  to  defend  himself  against 
Tiolent  assault.  The  conduct  of  a  person  in  a  state  of  volun- 
tary intozioation  is  subject  to  the  same  rules  and  principles 
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•1  the  oondaot  of  m  iober  man:  NtAcU  ▼•  fPff^rey,  90  Ui^ 
403. 

The  charge  is  defective  in  that  it  ignores  the  evidence  show* 
ing  that  the  killing  occarred  in  the  defendant's  place  of  basi* 
ness,  and  assumes  that  if  the  deceased  was  intoxicated  to  a 
degree  rendering  him  less  prudent,  and  so  impairing  his  phy- 
sical faculties  as  to  render  him  less  dangerous,  it  was  the  dutj 
of  defendant  to  retreat  therefrom,  as  a  mode  of  exercising 
reasonable  care  to  avert  the  difficulty  and  avoid  the  necessity 
of  taking  his  life,  if  his  danger  would  not  be  apparently  in* 
creased  thereby. 

The  charge  requested  by  the  defendant  was  properly  re- 
fused because  it  bases  the  right  to  kill  the  deceased  upon  his 
mere  belief  that  unless  he  did  so  the  deceased  would  cut  him, 
without  the  predicate  of  reasonable  grounds  for  the  belie£ 
The  circumstances  must  be  such  as  would  create  in  the  mind 
of  a  reasonably  prudent  man  the  belief  that  such  necessity 
existed. 

The  defendant  also  excepted  to  the  court  permitting  the 
solicitor  to  read  the  facts  in  certain  reported  cases.  It  ap- 
pears that  the  defendant's  attorney,  in  discussing  the  legal 
questions,  read  to  the  court  certain  portions  of  the  opinions 
rendered  in*  those  cases;  and  thereupon  the  solicitor  read  to 
the  court  the  facts  as  reported.  The  solicitor  may  have 
deemed  this  necessary  to  show  that  the  principles  of  law  an* 
nounced  in  the  opinions  were  not  applicable  to  this  case.  The 
court  stated  to  the  jury  that  they  should  not  consider  the 
facts  read  from  the  cases  referred  ta  Under  the  circumstances 
we  cannot  say  there  was  error  in  this.  It  does  not  come 
within  the  principle  declared  in  WUliarM  v.  State^  83  Ala.  68. 

Reversed  and  remanded. 


RiOBT    OT    SSLV-DIPSHSB,   HOW  FAB    MODITISD  BT    TBB    CBABAOTBa  01 

TBM  Assailant.  — In  Perry  ▼.  State,  94  AIa.  25,  the  Mine  ooarfe  wm  called 
Bpon  to  ooneider  thie  question  under  a  state  of  facts  preoisely  the  opposite 
of  thnee  in  the  principal  ease.  It  appeared  from  the  testimony  that  the  de« 
lendaat.  Perry,  was  a  man  of  violent  and  dangerons  character,  and  the  rule 
applicable  to  snch  ciroamstances  was  thus  laid  down:  "  While  that  fact  did 
not  of  itself  justify. the  taking  of  his  life,  or  even  palliate  the  offense,  yet  it 
was  permissible  to  make  proof  of  it,  and  such  proof  should  be  weighed  by 
the  jury  in  determining  the  extent  of  danger,  if  any,  to  which  the  defendant 
was  exposed,  and  his  means  and  opportunity  of  safe  escape  therefrom  bj 
flight:  'A  demonstration  or  overt  act  of  attack  made  by  such  a  «m 
avoid  mnoh  stronger  OTidence  that  the  life  and  limb  of  the  person 
was  in  imminent  peril,  than  if  performed  or  made  by  one  of  an  opposite 
eharacter  or  disposition*   Hence  it  would  reasonably  justify  a  resort  to  more 
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ffffompt  mmMwrn  ef  Mlf-prMerratioii:*  BoberU  t.  Skiit,  88  AU.  158."  Th* 
Mme  oaM  wmj  ftlao  b«  oonaalted  for  ft  fnrthw  diaenanoo  cl  tb«  duty  of  • 
person  who  li  Mnalted  in  his  dwoUing  or  bnsinoM  hooM. 

HoMiOiDi — Sklf-dspbrsi — Rbaboitablv  Fbab. — Inklniotlons  upon  self* 
defense  in  murder  eases  should  giTO  the  accused  the  benefit  of  a  reasonablo 
fear  of  death  or  great  bodily  harm  from  the  dooeased:  Gamer  ▼.  State^  tt 
Fla.  113;  29  Am.  St.  Rep.  233,  and  note  with  eases  collected.  In  snch 
oases  the  question  is,  did  the  accused,  under  the  eircumstanoes  as  they  a^ 
peared  to  him,  honestly  believe  that  his  life  was  in  danger,  and  that  it  waa 
necessary  for  him  to  do  as  he  did  in  order  to  protect  himself?  If  so^  Im  ift 
•xonsedt  Peopt*  ▼.  Lennom,  71  Mich.  298;  16  Am.  St.  Rep^  259,  and  notn. 

OnnciHAL  Trials— Rbadino  Law-books  to  Jubt:  See  note  to  SuOSmm  r» 
Bo^aTp  1  Am.  St  Rep.  54;  Dempteff  r.  SkUe,  Z  Tex.  App.  429;  30  Am.  Rep. 
148;  State  v.  Whit,  5  Jones  L.  224;  72  Am.  Deo.  533^  and  note  at  paf*  54a. 

HOMICIDS— SiLF-DSFINSn,   WHXEB    PCBSOH  IS  ATTAOKSB   EV    HIS  Ow« 

DwKLLDio.  —  One  has  a  right  to  defend  himself  in  his  own  dwelling  ko«as 
when  assaulted  therein,  if  he  belieyes  and  has  reasonablo  grounds  to  baliev* 
that  his  life  is  in  immediate  danger:  Ettep  ▼•  OammomimaUk,  88  Ky.  39;  B 
Am.  St  Rep.  281,  and  note;  Martin  ▼.  Stale,  90  Ala.  802;  24  Aol  St  R^ 
844.  and  note;  note  to  Jonee  r.  State,  8  Am.  St  Rep.  458;  see  alao  Lee  ▼• 
State,  92  Ala.  15;  25  Am.  St  Rep.  17. 

Cbiv iKAL  Law  —  InroxiOATioir  —  Ritls  with  Rboahd  to.  —  The  rain 
Is,  that  one  in  a  state  of  voluntary  intoxication  is  snbjeot  to  the  Mmo  rain 
of  oonduot  and  to  the  same  rules  and  prinoiples  of  law  that  a  sober  nan  ia: 
SMannahan  ▼.  OommanweaUh,  8  Bush,  483;  8  Am.  Rep.  485.  See  extended 
note  to  Fkmigam  w.  People,  40  Am.  Rep.  58a 
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Gbimxital  Law — Ropohsibilitt  or  a  Mabbibd  Womv  bob  Oanuft 
CoMMiTTBD  IB  HXB  HusBABD*s  PBBBBBOB. — The  presumption  of  tbo 
common  law  that  when  the  wife  acts  with  her  husband  in  the  oommi^ 
sion  of  a  crime  she  acts  under  his  coeroion  is  not  allowed  in  all  offenses* 
and  a  wife  is  answerable  for  murder,  though  oommitted  in  the  pressaas 
of  or  in  company  with  her  husband. 

Indictmsnt  of  Joe  Bibb  and  Judy  Bibb  for  the  murder  of 
Ed.  Stark.  She  held  down  the  deceased  while  her  husband 
cut  him  in  the  head  with  an  axe.  While  so  engaged,  the 
husband  told  her  with  an  oath  to  ^hold  him  up."  De- 
fendant requested  the  following  instruction:  '*  Unless  the  jurj 
believe  that  the  defendant  acted  willingly  and  Toluntuilj, 
they  must  acquit  her."  The  court  refused,  and  the  defendant 
excepted  to  the  refusaL 

B.  O.  Tarver  and  Gordon  Macdonald^  for  the  appellaath 

William  L»  Uartin^  attorney-general^  for  the  state. 
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Clopton,  J.  On  the  trial  of  defendant  fiyr  murder,  the  court 
instructed  the  jurj:  ^In  the  trial  of  this  case,  on  the  issae 
of  guilty  or  not  guilty,  the  jury  should  not  consider  the  de» 
fendant  otherwise  than  as  a  feme  «ob."  There  is  no  error  in 
this  charge.  The  presumption  of  the  common  law  that  when 
the  wife  acts  with  her  husband  in  the  commission  of  a  crime, 
she  acts  under  his  coercion,  and  consequently  without  guilty 
intent,  is  not  allowed  in  all  offenses,  in  the  administration  of 
the  criminal  law.  *'  It  may  not  be  positively  settled,"  as  has 
been  well  observed,  *^  where  the  line  of  separation  is;  but  for 
certain  crimes  the  wife  is  responsible,  although  committed 
under  the  compulsion  of  her  husband  ":  1  Bennett  and  Heard's 
Criminal  Cases,  85.  The  exceptions  ingrafted  on  the  gen- 
eral rule  are  based  on  the  nature,  grade,  and  heinousness  of 
the  felony;  and  among  these  is  murder.  The  rule  that  the 
law  holds  the  wife  answerable  for  murder,  though  committed 
in  the  presence  of,  or  in  company  with  her  husband,  without 
any  presumption  that  she  acted  under  his  coercion,  and  that 
she  is  punishable  as  much  as  if  sole,  is  sustained  by  the  great 
weight  of  authority:  1  Hale's  P.  C.  45;  1  Hawk.  P.  C.  4;  1 
Cooley's  Blackstone's  Commentaries,  444;  1  Bishop's  Crimi- 
nal Law,  361;  14  Am.  &  Eng.  Ency.  of  Law,  649. 

On  the  same  principles  the  charge  asked  by  defendant  was 
properly  refused. 

Affirmed.  

LiABiLiTT  OF  ▲  MiaaivD  WoHAH  los  CanoB  CoMMiTTSD  nr  Has  Hvs* 
bard's  PRKSXNoa.  —  The  partial  exemption  of  a  wife  from  liability  for  crimM 
coiamitted  under  the  actual  or  preanmed  ooeroion  of  her  hnsband  ia  aa  an* 
ooaly  in  oar  jnrispradeace  for  which  it  ia  not  eaay  to  offer  a  perfectly  aatia* 
factory  explanation.  The  fact  that  thia  privilege  is  peculiar  to  the  common 
Uw  (Biahop'a  Criminal  Law,  lec.  357)  indicates  rery  strongly  that  the  origin 
ef  the  mle  should  be  sought  for  rather  in  the  early  social  conditions  of  the 
noes,  upon  whose  enstoms  that  law  is  founded,  than  in  any  considerations 
ef  expediency  or  public  policy.  Blackstone,  who  is  usually  adept  in  finding 
■ems  reason  in  the  nature  of  things  for  the  existence,  even  of  the  harshest 
sad  most  perplexing  doctrines  of  the  older  jurisprudence  of  the  mothor 
soontry,  seems,  in  this  instance,  rather  disposed  to  resort  to  a  historical  so- 
Istion  of  he  problem,  and  points  out  that  marries}  women  had  occupied  thia 
&vored  position  in  Euj^land  for  at  least  a'thonsand  years,  and  that  among 
ths  northern  nations  of  the  continent  of  Europe,  a  similar  priyilege  extended 
to  any  woman  transgreasing  in  company  with  a  man,  and  to  any  servant 
committing  an  offense  jointly  with  a  freeman:  Seo  4  Com.  B.,  29.  It  is  to  be 
obtsrvedy  howerer,  that  the  facts  here  mentioned  merely  throw  the  difficulty 
•omewhat  farther  back.  The  resson  for  the  pririlege  in  all  three  oases  may 
ponibly  have  been  the  same,  but  when  the  exceptional  omelty  with  which  the 
iBsisot  law  treated  the  servile  olasses  is  remembered^  U  saems  mxtnmiUf 
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doabtfnl  wbetliar  tht  lappoMd  conttnJnt  of  ft  Miitw  vnftld,  bj  itMlf,  huw 
hma  ngardod  m  a  raffieienfe  rMaon  for  exompfeiiig  a  olaTO  from  poniafaaMal^ 
lif  iboroCbrOi  tho  oommontaior  intondi  to  aaggcoti  by  bk  alloaioa  to  tho  ox* 
ftMrfoa  ol  tho  prinoiplo  ol  lUMi-lUbiUty,  that  mairiod  womMi  wof«»  m  tfaii 
rapeot^  oxomptod  from  reopoDkibility  booa—o  thoy  woio  doomed  to  ho  ob 
the  tamo  footing  ao  olaToot  tho  theory  toomo  hardly  tenable.  Eqnally  «»- 
•atisfactory  ie  tho  ezpUuation  offered  by  Mr.  Lewin  in  hie  note  to  Rem  ▼. 
HttghM,  2  Lew.  C  C  22S,  that  aa  tho  husband  ooold  plead  hie  olorgy  and 
the  wife  ooald  not^  it  wai  doomod  nnjoat  to  iniliot  a  oerere  puniebmeiit  oa 
tho  wife,  while  the  hasband  was  allowed  to  ooeapo  with  a  eiight  ob%  or 
with  none  at  alL  Nor  ia  it  eaay  to  egreo  with  thooe  who  would  foond  tho 
rule  upon  the  fact,  "  that  in  moot  oaaee  tho  hnaband  baa  aotnally  an  infla- 
ence  and  anthority  orer  tho  wife  which  tho  law  «metion%  or  at  least  reoog* 
niaea":  State  t.  WUUamM,  66  M.  C  400l  oiting  I  flawk%  a  1,  too.  9;  or  npoB 
the  ground  that  **  much  oonaideration  ia  dao  to  tho  groat  prinoiplo  ol  ooa- 
fideuce  which  tifane  covert  may  properly  plaoo  ia  hor  huaband,  aa  well  aa  tho 
dnty  of  obedienoo  to  the  oommanda  of  tho  hnaband,  by  which  aomo  /emee 
mveri  may  reaaonably  bo  deemed  to  bo  inflnenood  in  thooe  oaaea."  Bzpla- 
nationa  of  thia  oharaoter  cannot  bo  rooonoilod  with  tho  general  prineipleo  of 
law  in  aocordanoo  with  whioh  dnreaa  ia  admitted  ao  an  oxonao  for  orime  only 
in  the  eztromely  rare  instancoa  mentioned  by  4  Blackatono'a  Commentaiioa, 
p.  30,  and  in  particular  with  tho  fact  that  tlio  oooroion  ol  a  parent  will  not 
relievo  a  child  from  liability  for  a  orime:  4  Blackatono'a  Commontarioa, 
p.  28.  In  thia  oaae,  it  aurely  oannot  bo  aaaerted  that  tho  inflnenoe  ozortod 
and  the  duty  of  obedienoo  aro  not  folly  aa  otroog  aa  whore  a  hnaband  and 
wife  are  ooncemod. 

If  we  might  renture  to  pnt  forward  another  poaaiblo  explanation,  wo  ahooU 
be  rather  inclined  to  aacribe  tho  exiatenoe  of  tho  mlo  to  tho  oirenmatanoo  that 
among  the  Germanio  raoeo  who  peopled  England,  all  thooe  oflenaee  whioh  aro 
now  termed  crimea  might  bo  atoned  for  by  tho  payment  of  a  snm  of  mono j 
to  tho  injured  peraon,  or  in  tho  oaae  of  murder,  to  hia  family.  In  othor 
words  thooe  offonsea  were  regarded,  for  pnrpooea  of  pnniahmenti  marelj  aa 
torts.  The  exemption  of  a  wife  from  responsibility  for  aots  of  thia  oharaotor 
in  caaea  in  which  marital  coeroion  waa  prorod  or  might  raaaonably  bo  pro- 
aumed  to  exist  would,  under  auoh  oircomatanoao,  not  haro  been  each  aa 
anooialoua  privilege  aa  it  now  aeoma,  when  tho  aamo  aota  aro  pnniahed  ao 
injuried  to  tho  oommunity  aa  a  whole.  When  the  state  began  to  monopoliao 
the  function  of  inflicting  punishment  for  all  tho  grayer  offonaea,  tho  reaooa 
of  the  rule  oeaaed  to  exist,  but  no  one  who  ia  at  idl  familiar  with  the  evola- 
tion  of  English  jurisprudence  will  see  anything  remarkable  in  the  fact  that 
the  rule  itself  remained  unaltered.  The  explanation  here  offered  baa  tho  ad- 
vantage of  harmonising  the  conflicting  viewa  as  to  the  wife's  liability  for  trea- 
aon  and  murder.  The  only  offense  which  the  ancient  Qormana  deemed  inex- 
piable by  a  money  payment  was  oowardice  in  batUe,  and  this  tho  state  itself 
punished  by  death.  Even  the  life  of  tho  king  himaelf  waa  valued  at  a  certain 
price  (Hame'a  History  of  England,  VoL  L  App.  L),  and  ooo  who  killed  or 
oonspired  againat  him  waa  allowed  to  go  free  upon  pa]rmeot  of  the  required 
aum.  Since  the  guilt  of  cowardice  in  battle  could  never  have  boon  inoazrod 
by  the  noD-belligeront  aox,  it  aeoma  plain  that»  nnder  the  aocial  aystom  thoa 
prevailing,  the  state  would  never  have  taken  jurisdiction  over  any  offsaoo 
which  a  married  woman  could  have  oommittod.  Tho  "  woregild  "  or  money 
payment  waa  admitted  aa  an  atonement  not  merely  for  tho  mnrdor  of  a  pii» 
▼ate  peraon,  but  also  for  the  mardor  of  the  chief  msgistrato  of  tho  ooouai 
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Ity,  u  Ml  wUeb  ft%  •  raliteqiieiit  period  fell  ander  IIm  denomliiatiea  ef 
MB.  Hmm  eonnderatioiM  point  to  the  oonelnston  that  thert  wm  originallj 
BO  exoeptiea  to  the  ralo  that  marital  ooeroion  wae  a  valid  exoiiee  for  tbo 
flriaee  of  ft  married  woman,  and  this  is  preeiaely  the  oonolasioii  whieh  has 
been  reaohod  by  the  moot  reoeat  inqairen,  who  have  inveotigated  the  mh* 
Jeet  from  the  atandpoint  of  authority  end  preeedeat. 

Whether  the  ancient  onatom  inrolTed  the  farther  reenlt  that  the  hvabaad 
was  leeponrible  for  the  olTenees  of  hie  wife  in  eaoh  and  every  eaae^  tbongh 
ehe  wae  not  nnder  hi*  ooeroion,  ii  perhaps  deserving  of  oonsideration*  8aeb 
a  state  of  things,  thongh  shocking  to  modern  ideas,  wonld  not  have  seeoMd 
voy  anomalous  among  racee  who^  before  adopting  this  sjrstem  of  oommn^ 
ing  for  injuries  by  a  money  payment,  had  regularly  indulged  in  the  muoli 
more  barbarous  praetioe  of  private  retaliation.  Tho  essential  point  being 
the  exaction  of  the  flue,  it  would  perhaps  have  seemed  immaterial  whether 
the  wife  or  her  husband  paid  it,  and,  as  the  husband  would  as  ft  general  mla 
he  alone  capable  of  discharging  the  obligation,  a  oustom  might  easily  hava 
grown  up  of  looking  exclnstvely  to  him  whenever  the  wife  had  oommitted  an 
offeaee.  The  subsequent  limitation  of  hia  rssponsibility  to  cases  in  wbieh 
the  wife  acted  under  his  actual  or  preeumed  eoeroiott  mighti  in  this  point  of 
view,  be  regarded  as  the  result  of  a  compromise  between  the  old  and  the  new 
•jstema;  but  whaterer  may  be  the  origin  of  this  eariont  privilege^  we  think 
that  few  persons  will  dissent  from  the  views  which  Sir  J.  P.  Stephen  has  thus 
grpressed  in  a  note  to  article  BO  of  his  Digest  of  Criminal  £jaw:  **  Surely  as 
matters  now  stand  and  have  stood  for  a  great  length  of  time,  married  women 
oaght^  as  ragards  the  commission  of  crime  to  stand  exactly  on  the  same  foo^ 
ing  ss  other  people.  But  owing  partly  to  the  harshness  of  the  law  in  ancient 
times,  and  partly  to  its  uncertain  and  fragmentary  condition,  it  la  disfigured 
by  a  rule  which  is  tolerable  only  because  it  is  praotically  evaded  on  evscy 
eeession  where  it  ought  to  be  applied.** 

Tai  RVLB  AM  TO  THB  WlFB*S  LUBIUTT  FOR  CbIMV  CoHM riTBD  »  HSB 

Hi78BA]rD*s  PnaBBHoa  inclades  a  unmber  of  subsidiary  propositions  to  whieh 
the  several  branches  of  our  diMussion  of  the  subject  may  be  eonvenieatly 
referred:— 

X.  A  Wj/k  U  noi  LiaN$/arAnf  Chriminai  Ad  {eaeoepi^  as  if  Maintained  ^ 
Borne  Amihontiee,  TVecuoa,  Murder^  or  RMerjf)  where  the  Act  ie  done  under  the 
Admal  Coercion  qfihe  Htuband,  —  It  has  already  been  stated  that  the  weight 
of  modem  authority  is  opposed  to  the  view  that  there  is  any  exception  to  the 
role  that  marital  coercion  ii  a  good  defense  for  a  married  woman  who  is  ao» 
eased  of  crime:  See  the  note  of  Mr.  Qreave's  to  the  last  edition  of  Russell  oa 
Crimes,  25,  dted  at  length  In  Bishop's  Criminal  Law,  sec.  362.  The  eon* 
•lasions  there  reached  are  accepted  as  correct,  both  by  Bishop  (Criminal 
Law,  sec  362)  and  Wharton  (Criminal  Law,  sec  78).  It  has,  however,  been 
bid  down  by  many  authorities  that  marital  coercion  is  not  a  defense  to  a 
ehsrge  either  of  murder  or  treason:  Bacon's  Maxima,  67;  1  Hale  P.  C.  46^ 
47;  1  Hawk.  P.  C,  c  1,  sec  Ii;  4  Bla.  Com.  29;  and  as  regards  marder, 
the  principal  case  has,  it  seems,  settled  the  law  on  this  basis  in  Alabama. 
In  Arkansaa,  the  coercion,  if  shown  to  have  been  actually  exercised,  ii  a 
sufficient  defense  for  all  crimes  without  exception.  Blackstone  attempts  ta 
Justify  this  qualification  of  the  general  rule  by  referring  to  a  supposed  dis* 
tfaietion  between  mcUa  in  se  and  mala  prohibiia;  but  such  a  distinction  ia 
somewhat  too  shadowy  to  form  the  basis  of  a  legal  rule,  and  the  two  most 
eminent  American  commentators  on  criminal  law  refuse  to  accept  it:  See 
Bishop'a  Criminal  Law,  sec  368}  Wharton's  Criminal  Law,  aac  78.    In 
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8taU  T.  KeUift  74  Iow%  589,  a  eue  in  whioh  a  married  woman 
dieted  Jointly  with  her  husband  for  murder,  and  eoQTiolad  oi  wanilaoghtr^ 
U  waa  held  that  the  oonTiotton  oonld  not  be  anataiiied  in  the  abeenoe  of  mwU 
denoe  that  ahe  waa  exeroising  a  free  volition.  Thia  opinioBy  liowe?er,  in  ao 
far  aa  it  ooantenanoet  the  doctrine  thati  in  n  oaae  of  homicide,  the  mere 
presence  of  the  husband  raisea  the  presumption  «f  ooetoion,  ia  eertainlj 
opposed  to  the  enrrent  of  anthority:  8ee  proposition  S  below.  Aa 
robbery,  the  third  ezeeption  uaually  mentioned,  it  aeema  to  be  now 
ally  agreed  that  it  falls  under  the  general  rule.  In  Begkia  r.  Onm,  8  Car.  A 
P.  5U,  a  case  waa  eited  in  whioh  it  had  been  held  that  the  rule  extended  to 
robbery;  and  Regina  v.  Torpejf,  12  Cos.  C.  C,  45,  ia  to  the  aame  oflEsot.  Ia 
regard  to  all  crimes  of  a  less  serious  nature  than  treason,  murder,  and 
bery  there  is  no  difference  of  opinion.  Thua  the  eoBTiotion  of  a  wife 
he  anstained,  where  marital  ooeroion  ia  prored,  in  n  eaae  of  aiaon:  Domt  ▼• 
Siaie^  15  Ohio  72;  45  Am.  Deo.  559|  or  of  feloniously  wounding  with  intont 
to  disfigure:  Rtgina  t.  8mUk^  Doara  4  &  653;  or  ol  laroeny;  ^ncm.,  % 
P.  C.  559;  Oommonwealik  ▼.  T^rimmer,  1  Mass.  476.  See  also,  generally, 
T.  StapletoH^  Jebb  O.  C  93;  Bern  t.  Ohadwidt,  I  Keb.  585;  Bm  t.  7%emaM, 
1  Ld.  Raym.  711;  Beat  t.  /j^prom,  I  Salk.  884;  Muhep  t.  Siaie,  43  Ala.  316; 
94  Am.  Dec  684. 

JL  Coercion  is  Premimed  from  (Ae  HutbandTs  PrtsmoB  in  the  eaae  of  all 
minor  felonies  and  misdemeanors:  Begina  t.  Torpeg,  12  Cos  GL  C  45.  Thno 
a  conviction  against  a  husband  and  wife  for  jointly  reoeiving  atolen  gooda 
oannot  be  sustained  as  respeote  the  wife:  Bex  v.  ^ammoiwf,  1  Leach,  499; 
Boa  T.  Mathewe^  1  Den.  (X  C.  596;  14  Jur.  513;  and  aforUori^  a  wife  oan- 
not bo  convicted  for  feloniously  receiving  stolen  goods  from  her  huaband: 
Regina  v.  Brooke^  14  Eng.  L.  A  Eq.  580;  17  Jur.  40a  So^  alao,  whero 
husband  and  wife  are  jointly  indicted  for  uttering  counterfeit  money,  and 
it  appears  that  the  wife  uttered  it  in  her  husband's  presenoe,  she  is  onti* 
tied  to  an  acquittal:  Begina  v.  Prioe^  8  Car.  A  P.  19.  The  rule  ia  also  np> 
plicable  in  cases  of  larceny:  Ben  t.  Knight,  1  Oar.  A  P.  116;  of  assault:  Otnm^ 
monweaUh  v.  Eagan,  103  Mass.  71;  Stale  v.  WiUiamit,  65  N.  C.  398;  of  unlaw* 
ful  sales  of  liquor:  CommonweaUh  v.  Bwrk^  11  Gray,  437;  CommonweaUh  v. 
PraU,  126  Mass.  462;  State  v.  Cleaeee,  69  Me.  302;  8  Am.  Rep.  422;  Btnaif 
T.  StaU^  52  Ala.  10.  The  presumption  waa  originally  one  in  favcw  of  the 
wife,  but  now  avails  against  the  husband  also:  CommonweaUh  v.  (Gannon,  97 
Mass.  547;  CommonweaUh  v.  Hill,  145  Maes.  307;  StaU  v.  Boyle^  13  R.  I.  537; 
Chmng  v.  State,  1  McCord,  573w  In  some  cases  this  principle  of  marital  re- 
sponsibility has  been  extended  still  further,  and  it  has  been  held  that  if  the 
husband  has  knowledge  of  the  illegal  businees  which  is  being  carried  on  by  tho 
wife,  and  especially  if  he  lives  in  the  house  in  which  she  conducts  it,  he  will 
bo  liable  for  her  acts,  on  the  ground  that,  aa  the  head  of  the  household,  he 
was  charged  with  the  duty  of  controlling  her  actions:  Commonwealth  v.  Car' 
roll,  124  Mass.  30;  CommonufeaUh  v.  Kennedy,  119  Mass.  211.  Commonwealth 
V.  HiUf  145  Mass.  308,  however,  questioned  the  aoundness  of  thia  view,  and 
considered  that  the  husband's  whole  conduct,  including  what  he  eaid  and 
did,  and  also  what  he  could  reaaonably  have  done  or  did  not  do^  is  admitted 
as  evidence  only  for  the  purpose  of  proving  or  disproving  his  oonsent  in  fact 
to  the  acta  of  hiv  wife.  In  flTiUiamaon  v.  State,  16  Ala.  431,  alao,  the  rule 
la  laid  down  more  guardedly,  to  the  effect  that  there  must  be  not  merely 
privity,  but  concurrence,  on  tho  part  of  the  hnsband  to  render  him  liable. 
Considering  the  narrow  limita  within  which  the  doctrine  that  a  mere  omia* 
to  perform  a  da^  ia  oriminal  haa  wo  far  boe«  oonfined  (aoo  Wharton*o 
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Oiminal  Law,  ■eo.  ISOfOt  H  eartaiolj  teems  nfer  to  ffollov  the  sttlharity  oi 

tte  two  Utter  oaaec     It  it  the  right  of  the  wife  to  havo  the  prineiplet  of  Uw 

HgardiQg  this  pretnmptioa  stated  to  the  jury:  OommonweaUh  ▼•  Magtm^  109 

Maa.  71;  and  also  to  hare  them  pase  apoa  the  qaettioa  whether  she  eook* 

mittetl  the  orime  of  which  she  is  aooased  in  the  presenoe  or  ia  the  absenoe 

of  her  husljand:  Sex  r.  Archer,  1  Moody  0.  O.  143;  Begina  ▼•  Wardroper,  8 

Cox  C.  C.  28w    The  priaoiple  illustrated  in  the  above  oases  involves  the  oor- 

Oilary  that  in  joint  prooeedings  against  a  hnsband  and  wife,  the  wife  earn* 

not  be  oooTicted  unless  the  husband  is  also:  Raiher  r.  SkUe,  1  Port.  132.    In 

Begima  v.  Lauf^ntr^  2  Gar.  ft  K.  229,  the  analogies  of  the  doctrine  of  marital 

eoercion  were  applied  to  a  case  where  stolen  goods  were  found  in  a  man's 

house,  and  his  wife,  in  his  presence,  made  a  statement  exonerating  htm  and 

criminating  herself,  and  the  court;  without  ezpreesly  deciding  the  pointi  es* 

prnasod  the  belief  that  the  statement  was  not  admissible, 

S,  T%e  Pruumption  of  MarUcU  Ooerdam  doe$  mot  Arim  fa  Ms  0am  ^  Oramt 
fthniea,  — The  offenses  to  which  this  proposition  is  generally  said  to  be  ap* 
pUeable,  are  treafton,  murder,  and  robbery:  Regma  r.  MamUmg^  2  Car.  9t 
fL  903;  Miller  r.  Sinte.  25  Wis.  384;  Bishop's  Criminal  Law,  sec.  303;  but  the 
latt-named  anthority  expresses  a  doubt  whether  the  list  should  not  be  ez« 
tended,  citing  Regina  v.  Crttaa,  2  Moody,  03;  8  Car.  ft  P.  Oil;  Rex  ▼.  Staph' 
4m,  Jebb  a  C.  93;  Rex  r.  Knight,  1  Car.  ft  P.  110;  Commofiisea/M  r.  Neai, 
10  Mass.  152;  0  Am.  Dec;  106;  Regina  r.  Manning,  2  Oar.  ft  K.  887,  OOlL 
In  lome  states  the  presumption  of  coercion  has  been  abolished  by  statutet 
a  g.  in  New  York  (Penal  Code,  sec  24),  and  Arkansas:  See  Freel  ▼.  SiaU. 
21  Ark.  212;  Edwards  ▼.  SkUe,  27  Ark.  403;  while  in  some  others  married 
women  are  declared  incapable  of  committing  crimes,  except  felonies,  whea 
acting  under  the  "threats,  command,  or  eoercion  of  their  husbands"! 
Penal  Code  of  California,  snbd.  7,  sec  28. 

4.  Nor  in  Caeee  where  the  Wife  it  Indieledfar  Keeping  a  Ditorderlg  Harnrn. 
Blackstone  thus  accounts  for  the  exoeption  to  the  rule:  '*  This  is  an  cffenee 
touching  the  domestic  economy  or  govemmenk  of  the  house,  in  which  the 
wife  has  a  principal  share,  and  is  also  snoh  an  offense  as  the  law  presumes  to 
be  generally  conducted  by  the  intrigues  of  the  sex."  The  ralUanaU  of  the 
doctrine  may  possibly  be  that  owing  to  the  peculiar  character  of  the  orims^ 
it  has  been  considered  that  there  was  a  greater  probability  that  the  wife,  is 
eonuiitting  it^  exercised  a  free  Tolition  than  that  she  was  acting  under  her 
husband's  control,  and  that  the  law  has  converted  this  preponderanoa  of 
probability  into  a  presumption  against  the  wife.  In  this  class  of  oases,  ao» 
sordingly,  it  is  well  settled  that  the  wife  must  prove  that  she  was  actually 
coerced  by  her  husband  in  order  to  eocape  punishment:  Rex  r.  Dkaon,  10 
lied.  335;  Regina  v.  JVOUame,  10  Mod.  03;  8kUe  v.  Benin,  11  Mo.  27.    The 

fact  of  her  husband's  residing  in  the  house  and  taking  part  in  the  bnsi' 
will  not  excuse  her:  0<n»monweaUh  r.  Oheneg,  114  Mass.  281.  Of  oonrss^ 
if  the  eridenco  shows  that  she  was  acting  of  her  own  free  will,  without  any 
coercion  by  her  husband,  she  may,  as  in  the  case  of  any  other  orime,  be  con* 
vieted:  Oommanwealih  r.  Hopkme,  183  Mass.  381;  43  Am.  Rep.  027.  Neverw 
thdees,  if  the  husband  Htcs  in  a  house  which  his  wife  keeps  as  a  brothel  and 
exereiaea  acta  of  oontrol  orer  it^  the  fact  that  it  is  owned  by  his  wife,  aaO 
that  she  also  Urea  there,  and  receives  all  the  profits,  is  no  defense  to  ttt 
iodictmeat  against  him:  OommowweaUh  r.  Wood,  97  Mass.  225. 

5.  ne  Preammpihn  o/  Marital  Coercion  it  Merely  Prima  Fade  and  Mag  k 
i?i6alte.f.'  See  Rex  r.  TVpfy,  12  Cox  0.  a  45;  Rex  r.  Hughee,  2  Lew.  a  a 
t29;  StaU  r.  Ma  ibo^  110  Mo.  7;  83  Am.  St  Repu  po>U;  State  t,  Parkereo^ 
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ISIn^lWl  Itafe ▼•  CboM^ «•  M«. a02;  •  AiB. B«p. «2(  SiaUw.  Wmama^ 
iSH.  OL  SM|  niw,  OommmmeaA,  eOntt.  700;  Whartas'b  Orimiiiftl  Law, 
■Mb  79;  Bbhop'a  GHmiiua  Iaw,  mo.  a61|  nd  lli«  mum  Mtd  1b  th«  foUow* 

dL  ii  MarrUd  Wamam  wJtoitcto  /iwf gpfrfw^  Jw  H<0»iiiiilirfoii  Va  {Hwn  Ifoy 
it  Ckmvkiedai  ifSh$  Wtna  /'ciiM^oIe.— Th«  ftwt tiui*  A«  wife  b  aa  md«pMid- 
int  agent  majr  ba  eatablUhad  in  Tariooa  wajra.  Thiia  tha  aWdenM  may  aho  v 
that  she  aotad  rolantarily  and  without  oonatraiati  arao  thongli  har  hoahand 
WM  praaant:  8tai€  ▼.  WUUa$H»,  66  N.  a  MS;  i?es  ▼.  Dki$,  1  Biua.  a  4  M« 
16  (whara  a  marriad  woman  who  proanrad  administration  by  faJMly  awaar- 
ing  heraalf  to  ba  naxt  of  kin  wm  oonvietad  of  parjvry,  thongh  har  hnaband 
was  praaant  whan  aha  took  tha  oath):  UU  t.  Commonwealth,  6  Gratt  706; 
Oolditein  V.  Pmfpte,  62  H.  T.  S81;  SeOer  ▼.  Pmpk,  77  K.  Y.  411;  State  ▼. 
^e^MMi,  20  Ma.  329;  fFa^eMrT.BOl  10  BMbLS21;  (^nitaiAalatT.  TVrry,  «t 
Fad.  Rep.  817s  iSfl^r.  Ookem,  11  Cos  a  a  09;  Reginaw.  i?o6aoa,  OOoz  a  G. 
20.  A  fariimi  will  tha  wife  ba  held  liabla  if  aha  U  prorad  to  hara  been  an 
aotiva  participant  in  tha  oifanaa,  m  whara  aha  ohokad  a  man  and  told  him  to 
keep  still  whila  hor  hnaband  piokad  hia  pookatt  Paopb  ▼•  WHgki,  38  Mich. 
744;  81  Am.  Rap.  831;  or  whara  aha  ia  ooa  of  tha  originatora  of  tha  crime: 
Peopk  r,  Sykmd,  in  N.  T.  126;  or  has  incited  har  hnaband  to  eommit  the 
erimat  Seiier  t.  People,  77  N.  T.  411.  Bat  tha  mora  faet  that  tha  wife  baa 
bMn  tha  mora  aotiTa  participant  in  tha  crime  ia  not  oondnaira  proof  of  her 
gnilt,  ainoa  that  greater  activity  may  hare  bMn  dna  to  actual  coercion:  State 
▼•  McuBtom,  29  8.  C.  108.  Independent  action  on  her  part  may  abobe  ahown 
by  aTidenM  that  her  husband  wm  not  actually  or  oonstmctiTely  present  at 
the  time  tha  crime  wu  committed  by  her,  there  being  no  legal  presumption 
nndar  auch  circumataneea  that  aha  is  acting  under  his  coercion  or  control: 
Oommomoealth  r.  Butler,  I  Allen,  4;  Commonwealth  t.  Murphjf,  2  Gray,  513; 
Meat  ▼.  Morria,  Ross.  A  R.  O.  a  270;  Bex  t.  John,  13  Cos  O.  a  100; 
Befflna  ▼.  Boboon,  9  Cos  0.  C.  29.  Nor  will  tha  fMt  that  aha  hM  commit^ 
ted  the  crime  by  her  husband's  command  or  procurement  ezcuM  her,  if  he 
WM  abMnt:  CommonweaUh  r.  Butler,  I  Allen,  4;  CommomDealth  r.  Murphy, 
2  Gray,  613;  Commonwealth  r,  Oimnon,  97  Mass.  647;  Seller  t.  People,  77  N.  Y. 
411;  ^<a«aT.  Potter,  42  Vt.  496;  itnon,  2  P.  O.  669;  Hughee'eOaee,  2  Lew.  C.  a 
281;  Bex  r.  Morrie,  Rusa.  A  K  a  a  270.  This  principle  ia  well  illustrated 
in  the  caM  htst  cited.  A  wife  by  her  huaband'a  order  and  procuration,  but 
in  hia  abMnca,  knowingly  uttered  a  forged  paper  and  certificate  for  the  pay- 
ment of  priie  money,  and  it  wm  held  that  the  presumption  at  the  time  of 
uttering  did  not  arise,  sIum  tha  husband  was  abaent,  and  that  the  wife  might 
therefore  be  MUTicted  of  the  uttering,  and  her  huaband  ef  tha  procuring. 
In  this  country  tha  proMUM  or  abseuM  of  the  huband  hM  moat  frequently 
bMn  applied  m  a  tMt  of  tha  wife's  liability  in  tha  cmm  relating  to  the  illeg^ 
aala  of  intoxicating  liqucra.  The  rule  is  dearly  established  that,  if  she  makM 
auch  aalM  in  her  huaband'a  abMuca,  aha  may  be  couTictad:  Commonwealth  ▼. 
Butler,  I  Allen,  4;  Cotnmonwealth  ▼.  JHurphp,  2  Gray,  618;  Commonwealth 
▼.  Gannon,  97  Mass.  647;  Oommomwealth  ▼.  Boberte,  182  Mass.  267;  State  r. 
Potter,  42  Vt  495;  StaU  t.  Hainei,  36  N.  H.  207;  Pmmybaeher  r.  Stale,  2 
Blaokf .  484  The  man  fact  that  the  huband  provided  the  liquor  which  wm 
•old  by  tha  wife  ia  no  defeuM*.  Commonwealth  w.  Weldk,  07  Mass.  693.  Nor 
can  aha  axmue  herMlf  by  ahowing  thM  tha  aala  wm  in  purauauM  of  a  oon- 
traet  made  by  her  hMband:  Commomoealth  r.  Whalen,  16  Gray,  26;  or  that  the 
building  in  which  tha  mIc  wm  made  ia  kept  m  an  inn  by  him  and  need  for 
illegal  aalM:  Commotnoealth  t.  TVyon,  99  Maas.  44S.    The  rule  b  of  conrM 
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appHeabIt  ttill  mora  itrongly  wbar*  lh«  wil«  b  HTlaf  afart  ffroM  Wr 
band:  i9la<e  t.  OoUm$,  1  MoCord,  a56|  or,  whoro  Um  nlo  la  iMuio  aol  oolylft 
hit  aboonoo,  bat  oontrarj toblaordorat  SiaUr.  Bahtr.  71  Mow  47Ai  IxkBtgkm 
▼.  Z>riiV!»  7  Cox  a  C.  S8S;  baoband  and  wif o  arm  Jointly  oooTiolod  for  ra- 
•tiTing  atoloB  gooda*  knowiag  them  to  ha?o  been  otolen.  The  Jnry  foand 
tbem  both  gailty,  and  that  the  wife  receiTod  the  goode  withont  the  knowU 
edge  or  oontrol  of  her  baaband,  and  thai  be  afterwarda  adoptod  hla  wifo*a 
rseeipk  It  waa  held  that  the  oooTiotioB  of  the  haabaad  ooald  not  bo  aa^ 
tuned.  In  all  caeee  where  a  fim€  comti  la  liable  in  the  oaoM  manner  aa  11 
mk^  it  io  not  naoeeeary  to  allege  in  the  indietment  that  she  did  not  aot  andar 
the  eootrol  or  eoereton  of  the  haaband.  Snob  a  faet  ia  matter  of  defMMOi 
AtafeT.  NtUon,  29  Me.  SIS9. 

7.  The  Pretenee  ftfthe  HuOand  wUdkWm  MMUMOe  WVkJfmi  NcibtAe^ 
aoi  — Thia  propoeition  ia  anpportod  bj  nameroiia  oaaea^  bat  no  TorjdeSnila 
principle  oan  bo  eztraotod  from  the  dofliatona  to  aorro  aa  a  teat  for  dotarmining 
whether  thore  ia  a  aufficieat  oonatmotiTO  praaenoe  of  the  haabaad  to  jnatify 
the  inferenoe  that  the  wife  waa  aoting  nnder  hia  oontroL  It  ia  weQ  eatab* 
Bihed  tbat  the  haabaad  need  not  bo  literally  in  the  wifo'a  eight  or  in  tho 
mme  room:  OommonweaUh  r.  Flaktrtiff  140  Maaa.  4M)  CammonweaUk  ▼• 
Bmrk,  II  Gray,  437.  In  one  oaae  tho  preanmption  of  ooeroioa  ia  aaid  to  bo 
laiaed  by  evidence  that  the  hnsband  waa  on  the  premiaea:  CommoaietalU  t. 
Wikh^  97  Maaa.  693;  and  thia  rnling  waa  followed  in  Commonwealih  t.  Murn^ 
m$^  112  Maaa.  287,  in  wbioh,  the  haaband  being  ahown  to  have  been  in  tho 
barn,  it  waa  held  that  the  trial  oourt  erred  in  refnaing  to  inatmot  the  Jnry 
that  there  waa  nothing  in  the  relatiTe  aitnatioa  of  the  hoaae  and  Uam  wbioh 
woold  prevent  the  defendant  from  being  deemed  aa  a  matter  of  law  ander 
the  huaband'a  influence.  8o  alao  the  evidence  in  TcMer  v.  State,  34  Ohio  St. 
127,  abowed  that  the  hnsband  waa  abont  the  hoaae,  bat  not  in  tho  room 
where  the  criminal  act  of  the  wife  waa  committed,  and  theae  facta  were  aaid 
to  raise  a  yrima  fa/cie  preanmption  of  coercion;  nor  will  a  momentary  ab> 
•enco  from  the  room  or  a  momentary  taming  of  the  back  rebnt  the  preanm^ 
tion  of  the  hn8band*8  influence:  CwwngmweaJUh  v.  IFe/dk,  97  Maaa.  693.  Tho 
inference  of  eonatructive  presence  in  (kmmMjfe  Oaee^  2  Lew.  0.  C.  229,  where 
it  appeared  that  a  wife  went  from  hoaae  to  hoaae  nttering  base  coin,  hor 
haslnnd  aecompanyinf;  her  but  remaining  ontaide,  waa  an  oztreme  bnt  logi- 
eal  application  of  the  doctrine,  though  it  probably  may  alao  be  taken  aa  an 
indication  that  the  oourta  are  rather  diapoeed  to  atretch  that  doctrine  in  tho 
wife's  favor,  where  the  oironmatancea  ahow  that  the  hnsband  participated  in 
the  offense:  Compare  tho  remarks  of  the  oourt  in  the  caae  next  cited.  It 
haa  been  held,  on  tho  other  hand,  that  the  mere  proximity  of  a  hnsband  no4 
sctoally  present  will  not,  at  least  in  tho  oaae  of  a  minor  offenae^  raiaa  in  hor 
favor  the  presumption  that  ahe  waa  acting  under  hia  coercion:  Siaie  ▼•  Skee, 
13  R.  L  636,  where  the  facta  proved  were  practically  identical  with  thoee  In 
ComnumweaUh  v.  Wekk^  97  Maaa.  693,  and  CimtmamoeaUh  t.  ifimsey,  US 
Uvm.  287.  Theae  demaiona  appear  to  bo  irreconcilable  with  each  other.  On 
the  whole  the  ruling  of  tho  Rhode  laland  oonrt  aeema  to  atate  the  preferablo 
doctrine.  The  wife'a  privilege  raata  on  aueh  artificial  gronnda  that  it  aeema 
andeeirabla  to  extend  it  in  any  direction.  In  a  later  Masaachuaetta  oaaa^  it 
waa  held,  that  where  tho  huaband  waa  in  an  adjoining  room  "aiok  upon  a 
bed,  and  tho  door  between  the  room  and  the  ahop  "  (where  an  illegal  mle  of 
liqaors  waa  made)  '*  waa  open,"  there  was  no  "oonolaaive  preanmption  "*  9i 
anrital  eooroion:  Oammonwealih  v.  Ocrmlepi  133  Maaa.  68QL  The  expreaaia^ 
•'eonolnaiva  praanaptiony"  waa  uaad  in  referenoa  ta  the  requeat  by  the  4^ 


96  Bibb  v.  8tatx»  [Alabama, 

fendaat  for  fta  ioatraotloii  to  th«  effaol  tluit  udw  lh«'faoli  ihowii  the  could 
not  M  a  matter  of  law  be  held  liable,  and  it  waa  not  intended  to  draw  anj 
diatfakotion  between  oonoloaiye  and  rebnttable  preanmpttona  in  oonneotion 
wttb  thk  olaaa  of  oaaea.  In  faot^  no  aaeh  diatinotion  oonid  be  drawn,  an  no 
prineipla  is  better  aettled  than  that  the  presumption  of  marital  oooroion  la 
in  all  oaaea  rebnttable:  Bishop's  Criminal  Law,  sec.  362;  see  also  propoai- 
tioQ  4,  p.  93.  It  may  be  inferred,  therefore,  that  the  court  in  thia 
intended  merely  to  adhere  to  the  dootrine  announced  in  the  former 
that  the  proximity  of  a  husband  not  actually  present  raised  a  presumption 
of  coeroioo,  but  that  the  wife  might  be  coovicted  under  eyidence  ahowing 
the  non-exiatence  of  snoh  coercion.  As  the  question  nnder  the  rnlings  of  tlie 
courts  both  of  Massachusetts  and  Rhode  Island,  is  eTontually  one  for  the  jury, 
the  differenoe  in  their  views  ia  perhaps  not  of  much  practical  importanoe. 

Emcr  ov  thb  MaRatBO  Womim's  Acts.  — The  greater  independenoe 

which  married  women  possess  nnder  the  legislation  of  the  present  century  baa 

naturally  snggeated  the  inquiry  whether  their  criminal  liability  haa  boon 

ohanged  thereby.    The  aubject  haa  been  considered  chiefly  in  eonnection  witk 

eases  of  illegal  sales  of  liquor,  and  apparently  in  the  state  of  Masaachosetta 

only.    8o  long  ago  as  1858  it  waa  doubted  how  far  the  usagea  of  society  or  tho 

new  relatione  of  the  husband  and  wife  may  have  qualified  or  reversed  the 

presumption  of  the  common  law  as  to  the  non-liability  of  the  wife  for  crimee 

committed  in  her  husband's  presence,  but  the  question  thus  suggested  waa 

not  discussed,  the  court  merely  remarking  that  it  waa  a  matter  for  the  legia- 

latnre  to  settle:  OommonweaUh  ▼.  Burk,  11  Gray,  4S7.    In  later  casee,  how* 

ever,  the  judges  have  spoken  more  decidedly,  and  the  rule  is  now  established 

that  the  married  women's  acts  have  in  nowise  changed  or  modified  the 

mice  of  evidence  or  the  legal  presumptions  applicable  to  married  women  or 

their  acts  in  criminal  proceedings:  Commanwealth  v.  Wood,  97  Masa.  225; 

Oommonwealik  ▼•  Oannon,  97  Mass.  647;  Commomtoe'iUh  v.  Feenejf,  18  Allen, 

660.     The  husband  ia  still  assumed  to  have  the  legal  control  of  the  domicile, 

and  to  be  able  therefore  to  prevent  his  wife  from  making  an  illegal  nse  of 

it:  CommonufeaUh  v.  Carrollt  12i  Mass.  30;  CommonweaUh  v.  Kennedy,  119 

Maas.  211;  and  the  mle  ia  the  same  even  if  sncb  illegal  nse  consists  ia  the 

keeping  of  a  brothel:  CommonweaUh  ▼.  Wood,  97  Mass.  225;  Oommonw^nJik 

V.  Hitt,  145  Maas.  807.     As  illustrating  this  subject,  it  may  be  mentioned 

that  in  Pennsylvsnia  it  is  held  that  the  liability  of  the  husband  for  the  wife's 

torts  ia  the  same  after  as  before  the  passage  of  the  married  women's  aotas 

Quide  V.  Mitter,  108  Pa.  St.  67.    In  the  recent  caae  of  OommonwoaUh  ▼.  HiO, 

145  Maas.  807,  Justice  Field  remarked  that  "  the  preanmption  against  the 

hvsband  that  acts  done  by  the  wife  in  his  immediate  preeence  are  done  bj 

hia  command  or  authority,  haa  perhaps  lost  eomething  of  ita  force  in  modera 

timee  in  consequence  of  the  rights  given  to  married  women  by  statnls.  and 

the  diminished  power  of  control  which  by  law  and  naage  hoabanda  now  have 

over  the  person  and  property  of  their  wives.*'    The  net  reenlt  of  theee  acts, 

accordingly,  eeems  to  be  that  the  judges  will  be  somewhat  inclined  to  treat 

them  aa  a  sort  of  imperfect  legislative  recognition  of  the  fact  that  the  pre* 

samption  of  marital  coercion  haa  no  adequate  foundation  aa  aociety  ia  now 

constitnted,  and  probably  to  carry  atill  further  the  practice  of  evading  the 

mle,  which  Sir  J.  F.  Stephen,  in  the  passage  quoted  above,  very  trnly 

states  to  be  the  only  reason  why  the  existence  of  the  rule  ia  tolerated.    Such 

a  state  of  things  is,  it  must  be  admitted,  eminently  nnsatisfaotory,  and  tho 

matter  aeems  to  call  very  urgently  for  that  legislative  iaterference  by  which 

it  can  now  be  adjusted  on  a  rational 
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Fassnsbship  Dbfinkd.  — A  partnership  m  a  contract  of  two  or  mora  om^ 
petent  persoas  to  place  their  moaej,  effects,  labor,  and  skill,  or  soma  «| 
them,  in  lawful  oommeree  or  bosinesa,  and  to  diyide  the  profit  and  bear 
the  loss  in  certain  proportions. 

PaBTNSBSHIF — FiDUOIART  RSLATIOITS  BRWUK  PaRTZTSRS  —  RiGBTS  ARI^ 

ZNO  7B01I.  — A  partnership  is  a  relation  of  tnut,  and  each  partner  has 
the  right  to  have  this  trost  worked  ont:  1.  By  baring  the  partnership 
debts  paid  with  partnership  effects,  and;  2.  By  having  the  surplus  re- 
maining after  paying  the  partnership  sat  apart  for  distribution  amoof 
the  several  partners. 

EbSTHBRSHir  AasKTs — Apkjoatiov  of.  — *When  oonrts  an  oalied  vpon  to 
wind  up  the  affiurs  of  a  partnership,  dissolved  by  death,  respeot  will  al« 
ways  be  had  to  the  fiduciary  relations  between  the  partners,  and,  in  tht 
absence  of  special  oireumstaucea  to  vary  the  rule,  the  partnership  of* 
fects  win  be  primarily  applied  to  partnership  debts.  The  insolveney  W 
a  deceased  member  is  not  a  ground  for  varying  this  rule. 

Tbb  Afflkutioh  Of  Pabthbksxip  Absrv  to  thb  Patmknt  of  Pabtnbb* 
SHIP  DxBis,  after  the  firm  has  been  dissolved  by  the  death  of  one  of  ita 
members,  is  made  not  because  of  any  lien  or  right  which  the  eroditoio 
of  the  firm  can  assert^  but  because  it  is  the  debtor's  right  to  havo  tho 
asMts  so  applied. 

Fabthsbshif  Cbeditobs— Whin  EffroppiD  to  Hati  tkr  Firk  Arum 
Applibd  to  thi  Firm  I>bbt8.  —  The  benefit  of  the  mle  requiring  tiM 
application  of  the  partnership  assets  to  partnership  debts  aoerues  to  Iha 
fiirm  creditors,  but,  as  such  preferred  payment  is  the  result  of  the  m^ 
partner'a  lien,  and  not  of  the  creditors',  it  follows  that,  if  the  partnar 
has  done  any  act  by  which  he  surrenders  his  lien  or  satops  himself  frwR 
asserting  it,  the  creditor  is  equally  estopped. 

Waiybr  of  Partnsb's  Bjobt  to  hatb  FiRif  AssBTs  Afpubd  to  Fmi 
Dbbtb.  -—The  right  of  a  partner  to  have  the  partnership  assets  applied 
to  the  payment  of  partnership  debts  is  not  surrendered  nor  waired 
by  a  will  in  which  he  bequeaths  all  his  estata  and  effects  to  tha  othsr 
member  of  the  firm. 

PAiTirBBaHir~CRBDrroR*8  Sittt  AOAnrsr  Subyiyob  —  Elbotiov  of  Rr» 
BDIB8.  — A  partnership  creditor  who  sues  and  obtains  judgment  agaiHal 
the  surviving  member  of  a  firm  aa  an  individual  is  not  to  ba  rsgarded  aa 
having  elected  to  treat  his  claim  as  an  individual  demand,  and  aa  being 
thereby  debarred  from  asserting  it  afterwards  to  be  a  partnership  dobtf 
Hor  are  his  rights  affected  by  the  oiroumstance  that  he  has  joined  a  da* 
mand  for  an  individual  debt  of  the  surviving  partner  in  the  same  suit. 

LnnTATioNs  of  Actions  bt  CBEorroBS  aoaikst  Sobtzyimo  Mimbbbb  of 

Pabtnebship.  — The  surviving  member  of  a  partnership  who  i»  also  the 

execntor  of  a  deceased  member  represents  antagonistic  interests  in  a  suit 

for  an  accounting  and  a  settlement  of  the  affairs  of  the  partnership,  and 

an  administrator  ad  Utem  must  be  appointed  whether  he  brings  snch  suit 

■a  survivor  or  aa  executor.     Hence  the  time  for  bringing  snch  a  suit  is 

regulated  by  a  provision  in  a  statute  of  limitations  which  declares  that 

*'The  six  months  during  which  an  executor  or  administrator  is  exempi 

from  suit,  after  the  grant  of  letters,  is  not  to  be  taken  aa  any  pari  ol 
Ax.  8r.  Rxp..  Vol..  XXXITl.—  1 
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the  time  limited  for  the  commenoemeBt  of  an  aotion  againet  Urn"; 
M  the  right  of  a  firm  creditor  to  bring  rait  to  have  the  partnership  e»i 
■et«  marshaled  is  neither  greater  nor  leas  than  the  right  of  the  sanriytn^ 
partosr  or  the  personal  representative  of  the  deceased  partner  to  compel 
an  acoonnting,  it  follows  that  the  statute  does  not  begin  to  ran  against 
the  creditor  until  the  expiration  of  mx  montha  af tar  the  death  of  th* 
deceased  partner. 

Wm.  E.  Richardion  ami  Henry  Chaeberlain^  for  the  appellanL 
PUlan$^  Tarrey^  and  Hanaw^  for  the  respondent 

Stone,  C.  J.  In  the  authorised  American  edition  of  lAni^ 
lej  on  Partnership,  toI.  1,  p.  2,  are  many  definitions  of  the 
term  *' partnership."  Perhaps  none  of  them  will  be  foand  mcMre 
precisely  and  comprehensively  acoarate  than  that  of  Chan- 
cellor Kent:  **  A  contract  of  two  or  more  competent  persons  U> 
place  their  money,  efiects,  labor,  and  skill,  or  some  or  all  of 
them,  in  lawful  commerce  or  business,  and  to  divide  the  profit 
and  bear  the  loss  in  certain  proportions  ":  3  Kent's  Com.  28. 
To  constitute  the  relation  inter  $ese^  the  contract  must  extend 
beyond  a  common  agreement  to  share  in  the  profits.  It  must 
equally  bind  the  parties  to  bear  the  burden  of  the  losses:  Me^ 
Creary  v.  Slaughter,  58  Ala.  230;  Couch  v.  Woodruffs  63  Ala^ 
466;  Mayrant  v.  Mareton,  67  Ala.  453. 

Partnership  is  not  necessarily  an  entire  merger  of  the  indi* 
vidual,  his  labor,  energy,  or  estate  in  the  firm.  The  extent  ot 
the  merger  is  determined  by  the  agreement  entered  into,  and 
the  purpose  the  partners  have  in  view.  Anything  left  out  of  the 
partnership  agreement  and  its  views,  whether  it  be  money^ 
property,  labor,  or  skill,  pertains  to  the  individual  in  as  abso- 
lute right,  as  if  there  had  been  no  contract  of  partnership- 
The  merger  of  the  individual  into  the  firm  or  company  ex- 
tends to  and  includes  everything  embraced,  expressly  or  im- 
pliedly, in  the  terms  of  the  agreement,  and  to  that  extent 
changes  the  character  of  his  ownership.  The  individual  part* 
with  the  separate  right  and  power  to  manage,  direct,  and  con- 
trol that  of  which,  before  that  time,  he  had  been  supreme 
arbiter.  His  dominion  was  an  integer.  It  becomes  a  fracy 
tion.  He  surrenders  to  the  partnership  an  interest  in  hia 
property,  labor,  skill,  energy,  one  or  more,  as  the  agreement 
may  bind  him  by  express  or  implied  stipulations,  in  consid- 
eration of  a  corresponding  surrender,  to  like  extent  and  tot 
like  purposes,  by  his  copartners.  The  agreement  oonsaia* 
mated,  each  partner  becomes  seised  and  rightfully  possessed 
of  the  same  interest  in  and  power  over  whatever  hat  been 
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contributed  to  the  firm  by  his  copartners,  as  he  retains  in 
that  contribnted  by  himself.    This,  and  no  more. 

These  properties  of  partnership  render  it  eminently  a  rela- 
tion of  trust.  All  its  effects  are  held  in  trust,  and  each  part* 
ner  is,  in  one  sense,  a  trustee;  a  trustee  for  the  newly  created 
entity,  the  partnership,  and  for  each  member  of  the  firm,  who 
thus'  becomes  a  beneficiary  under  the  trust.  He  is  more;  he 
is  a  trustee,  and  a  cestui  qt$e  tru$U  A  trustee,  so  far  as  his 
own  duties  bind  him;  a  cestui  que  trusty  so  far  as  duties  rest 
on  his  copartners.  And  it  is  sometimes  said  that  each  partp 
ner  is  both  a  principal  and  an  agent;  a  principal  to  the  ex* 
tent  he  represents  his  own  interest,  but  an  agent  only  so  fiir 
as  he  represents  his  copartners. 

The  fiirst  duty  devolved  by  this'  trust  on  each  of  the  pari* 
ners  is  to  apply  the  partnership  effects  to  the  payment  of  the 
debts  of  the  partnership,  and  not  to  pervert  them  to  Individ* 
nal  uses  or  wants,  without  the  consent  of  the  copartners.  Any 
attempt  to  so  pervert  them,  whether  by  private  arrangement 
or  under  judicial  proceedings,  can  be  intercepted  by  the  non« 
consenting  partners.  This,  on  the  plain  principle  that,  being 
beneficiaries  under  the  trust,  they  have  a  clear  right  to  pr»* 
vent  its  breach.  ' 

The  trust  goes  farther.  Afler  discharging  all  the  partner* 
ship  liabilities,  the  residuum  is  still  held  in  trust  for  partition 
or  distribution  among  the  several  partners,  according  to  their 
several  interests;  and  the  same  rights  and  remedies  exist  to 
preserve,  protect,  and  secure  the  proper  administration  of  the 
trust  fund  to  this  end,  as  are  given  in  enforcing  the  payment 
of  debts. 

In  administering  the  two  remedies  noted  above,  the  court 
simply  enforces  a  trust  against  property  held  in  trust,  and  at 
the  suit  of  one  in  whose  favor  the  trust  is  declared  to  exist» 
It  is  only  carrying  out  the  intention  which  influenced  the  (br» 
mation  of  the  partnership.  Bach  partner  has  the  right  to 
have  the  partnership  debts  paid  with  partnership  effects,  so 
as  to  relieve  his  individual  property  of  the  burden;  and  each 
partner  has  a  clear  right  to  his  share  of  any  surplus  that  may 
be  left  after  paying  the  partnership  debts.  All  men  will  as* 
sent  to  the  soundness  and  justice  of  the  prinoiples  stated 
•hove. 

Partnerships  are  dissolved  in  various  ways.  Sometimes  by 
voluntary  agreement,  and  sometimes  by  a  sale  finom  one  or 
■Mve  partners  to  others,  or  I7  a  sale  to  strantsrs.    In 
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falling  under  either  of  these  classes,  there  is  generally  no 
trust  relation  preserved,  unless  it  is  provided  for  in  the  tenxifl 
of  the  dissolution  or  sale.  The  wants  of  this  case  do  not  in- 
quire us  to  discuss  this  question. 

Dissolution  takes  place  also  by  the  death  of  a  member,  and 
by  bankruptcy  or  insolvency.     In  cases  falling  within  either 
of  these  classes,  the  affairs  of  the  partnership  are  frequently 
wound  up,  and  the  effects  and  estates  administered  in  courts 
of  justice.     Courts  always  have  respect  to  the  fiduciary  rights 
and  duties  which  subsist  between  partners,  and  in  the  absence 
pf  special  circumstances  to  vary  the  rule,  will  apply  partner- 
ship effects  primarily  to  partnership  debts.     This  because  of 
^he  trust  which  subsisted  between  the  parties.     Hence  if  the 
•death  of  a  member  cause  the  dissolution,  the  representative 
t>r  succession  to  his  estate  has  the  clear  right  to  have  the  part- 
nership effects  applied  to  the  payment  of  partnership  debts, 
in  preference  to  the  debts  of  the  survivor,  and  in  like  piefer- 
*-ence  of  any  right  he  may  assert  to  re-embark  them  in  trade; 
•and  the  insolvency  of  the  deceased  member  does  not  vary  the 
question.     In  the  administration  and  settlement  of  a  firm 
thus  dissolved,  the  court  will  enforce  the  trust  in  f&vor  of  the 
deceased  or  bankrupt  member's  estate,  and  apply  the  assets 
first  to  the  payment  of  the  partnership  debts,  but  not  beoanse 
of  any  lien  or  right  the  creditor  or  creditors  can  assert.    They 
have  no  such  lien  or  right    It  is  their  debtor's  right  to  have 
the  assets  thus  applied;  and  in  enforcing  that  clear  right,  the 
benefit  and  preference  accrue  to  the  partnership  creditor.     It 
is  thus  that  the  court  of  equity,  by  a  process  of  its  own,  works 
out  the  partnership  debtor's  qtkoH  lien  in  the  prior  payment 
of  the  partnership  creditor's  demand,  while  he  himself  has  no 
lien,  and  can  assert  no  claim  to  be  a  beneficiary  under  the 
trust 

The  preferred  payment  being  the  result  of  the  oopartner's 
lien,  and  not  of  the  creditor's,  it  follows  that  if  the  partner 
has  done  any  act  by  which  he  surrenders  his  lien,  or  estops 
himself  from  asserting  it,  the  creditor  is  equally  barred  or 
estopped.  His  qiuisi  lien  being  at  best  only  the  resultant  of 
his  debtor's  lien,  of  course  it  cannot  exist  after  the  debtor  has 
ceased  to  have  any  lien  from  which  it  could  result  This 
is  axiomatic. 

The  questions  we  have  been  considering  have  been  often 
and  learnedly  discussed  by  courts  and  by  text-writers.  Pos- 
sibly no  clearer  enunciation  of  the  principles  can  be  foond 
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than  is  shown  in  the  opinion  of  Jastiee  Matthews  in  FU9' 
patrick  V.  Flannagan^  106  U.  8.  648.  We  cite  many  anthori** 
ties  bearing  on  the  qaeBtion,  without  attempting  to  collate  or 
classify  them:  Pierce  ▼.  Pase^  1  Port.  282;  Beem  ▼.  firad* 
ford,  18  Ala.  837;  Burwell  v.  Springfield,  15  Ala.  278;  Hal- 
stead  V.  Shepard,  23  Ala.  558;  Lang  r.  Waring,  26  Ala.  625; 
60  Am.  Dec.  533;  Offutt  r.  Scott,  47  Ala.  104;  LitOe  ▼.  8n$d^ 
cor,  52  Ala.  167;  Letn/  r.  Williams,  79  Ala.  171;  Evan$  ▼• 
Winstoii,  74  Ala.  349;  Espy  t.  Comer,  76  Ala.  501;  Espy  ▼• 
Comer,  80  Ala.  333;  Fancher  r.  Bibb  Furnace  Co.,  80  Ala. 
4S1;  Cannon  ▼.  Lindsey,  85  Ala.  198;  7  Am.  8t  Rep.  88; 
Story  on  Partnership,  sees.  97,  326,  360;  Parsons  on  Part- 
nership, *113;  Li nd ley  on  Partnership,  •834,  •351  et  eeq^ 
548  et  seq.;  Rogers ^rBatchelor,  12  Pet.  221;  Casey,  Beau^ 
regard,  99  U.  8.  119;  WUsin^y,  Soper,  13  B.  Mon.  411;  66 
Am.  Dec.  578,  and  note;  'Mennyh*ir\'  WMtwdl,  52  N.  Y.  146; 
11  Am.  Rep.  683;  Schmidlapp  ^^'OixHU,  £5  Miss.  597;  80 
Am.  Rep.  530,  and  note;  Dob  v.  Halse^;  16.Johit9.:84;  8  Am. 
Dec.  293;  Gram  r.  Cadwell,  6  Cow.  489;  Everh;gnfih  f:  *Eis^ , 
\Dorth,  7  Wend.  826;  Hutchinson  v.  Smith,  7  Paige,  26]:^^' 
tional  Bank  v.  Sprague,  20  N.  J.  Eq.  13;  Farley  ▼.  Moog,  79' 
Ala.  148;  58  Am.  Rep.  585. 

The  firm  of  A.  and  B.  Moog  was  composed  of  Abraham  Moog 
and  Bernard  Moog.  They  were  engaged  in  a  mercantile  basi* 
ness.  They  incurred  a  debt  to  Meyer  I.  Goldsmith,  January 
12,  1884,  of  twelve  thousand  five  hundred  dollars.  Abraham 
Moog  died  February  23,  1884,  leaving  a  will,  which,  after  his 
death,  was  probated  and  established.  Bernard  Moog  was 
named  executor  in  the  will,  and  relieved  of  the  duty  of  giving 
bond  as  snch.  He  qualified  soon  after  his  brother's  death. 
The  will  contains  this  clause:  *^After  payment  of  all  my 
debts  as  above  provided,  I  give  and  devise  to  my  brother, 
Bernard  Moog,  all  my  property  of  every  kind  and  descrip- 
tion,  real  or  personal  and  mixed,"  etc.,  **to  have  and  to  hold 
to  him  and  his  heirs,  in  fee-simple  forever."  The  will  con- 
tains no  authority  or  power  to  continue  the  mercantile  busi* 
Bess  after  the  death  of  Abraham  Moog. 

Bernard  Moog  did  continue  the  business,  employing  therein 
the  assets  of  the  late  firm  of  A.  and  B.  Moog,  until  his  busi- 
ness was  broken  up  by  attachments  issued  and  levied  Janu- 
ary 12,  1885.  In  the  meantime,  on  July  1,  1884,  he  incurred 
an  additional  debt  to  Meyer  I.  Goldsmith  of  aix  thousand 
dollars. 
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Abraham  and  Bernard  Moog  owned  a  Taluable  real  eitatt 
which  they  used  in  connection  with  their  business.  The  titles 
wisre  made  to  Abraham  Moog  and  Bernard  Moog,  their  heirs 
and  assigns,  without  any  reference  to  their  partnership  name. 
In  September,  1884,  B.  Moog  executed  twenty  notes,  payable 
to  his  own  order  at  the  Sayings  Bank  of  Mobile,  each  for  the 
sum  of  $1,250,  the  first  due  October  25,  1884,  and  the  others 
in  regular  order  at  intervals  of  ten  days,  the  last  being  due 
May  4,  1885.  Contemporaneously  with  these  notes  he  exe- 
cuted a  deed  of  trust  conveying  said  real  property  to  a  trustee 
to  secure  the  payment  of  said  twenty  notes.  This  property 
was  finally  disposed  of  in  payment  of  said  notes,  and  is  now 
held  and  occupied  in  part  by  Bichold  Brothers  and  Weiaa  aa 
derivative  purchasers  under  said  trust  deed. 

In  January,  1885,  Meyer  L  Goldsmith  instituted  suit  by 

original  attachment  against-  Bejroard  Moog  for  the  recovery  of 

his  combined  claim  of 'twelve  thousand  five  hundred  dollars 

and  of  ^ix  thousand  dollars;  and  in  May,  1885,  he  recovered 

.kitlglnent'fdf  Ibe  amount  of  the  two  claims  and  interest    Oat 

**.  of  the  property  attached,  which  was  personal  chattels,  ho 

'realized  less  than  five  hundred  dollars.    The  residue  of  the 

judgment  remains  wholly  unsatisfied,  and  Bernard  Moog  ia 

insolvent 

The  present  bill  was  filed  July  9, 1890.  It  seeks  to  subject 
the  said  real  estate  which  had  been  used  and  occupied  in  the 
business  of  A.  and  B.  Moog,  to  the  payment  of  said  partner- 
ship debt  of  twelve  thousand  five  hundred  dollars.  It  charges 
that  the  said  twenty  notes,  given  as  they  were  after  the  firm 
had  been  dissolved  by  the  death  of  Abraham  Moog,  were  the 
individual  debt  of  Bernard  Moog,  and  hence  could  not  be 
paid  with  partnership  effects  until  partnership  debts  were 
first  paid.  There  was  a  demurrer  to  the  bill  which  the  ohao* 
cellor  sustained,  and  from  that  ruling  the  present  appeal  is 
prosecuted. 

The  defense  takes  many  forms.  One  contention  ia,  that  by 
giving  and  devising  all  his  estate  and  effects  to  Bernard,  the 
survivor,  Abraham  clothed  him  with  the  individual  right  and 
title  to  all  the  property  of  every  kind  which  had  belonged  to 
the  partnership,  and  thereby  surrendered  any  lien  he  may 
have  had  to  have  the  partnership  effects  applied  to  the  pay« 
ment  of  partnership  debts.  We  will  not  say  this  could  not 
have  been  done.  Possibly  a  will  containing  an  express 
waiver  would  have  cut  off  the  lien;  and  possibly,  if  it  had 
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directed  or  authorised  a  continaance  of  the  bueineae  with  the 
firm  effects,  and  it  had  been  so  continued,  this  would  have 
iforked  a  surrender  of  the  lien  by  necessary  implication. 
Bat  we  need  not  decide  this,  as  the  will  contains  no  such 
provision.  On  the  contrary,  it  first  directs  the  payment  of 
all  of  testator's  debts,  and. gives  and  devises  to  Bernard  only 
the  residue  after  the  payment  of  the  debts.  •  There  is  nothing 
in  this  contention. 

It  is  further  contended  that,  by  suing  Bernard  Moog  as  an 
individual,  and  obtaining  judgment  against  him  as  an  indi- 
vidual, particularly  by  joining  an  individual  debt  of  Bernard 
Moog  in  the  same  suit.  Goldsmith  has  elected  to  treat  his 
«laim  as  an  individual  demand,  and  cannot  now  be  permitted 
1o  assert  it  as  a  partnership  debt  There  is  nothing  in  this. 
After  the  dissolution  of  the  partnership  by  the  death  of 
Abraham  Moog,  a  joint  action  at  law  could  not  be  prosecuted 
sgainst  them.  Bernard,  if  sued  at  all,  must  needs  be  sued 
4kIone.  It  cannot  make  any  difference  in  principle  that  an- 
other claim  is  joined  in  the  action,  for  which  his  deceased 
partner  is  not  liable:  Code  of  1886,  sees.  2604,  2605,  and 
notes. 

The  defense  relies  on  the  statute  of  limitations  of  six  yean. 
Abraham  Moog  died  February  23,.  1884.  According  to  tba 
averments  of  the  bill,  Bernard  Moog  qualified  as  his  executor 
March  22,  1884.  This  suit  was  brought  July  9,  1890,  more 
than  six  years  after  he  so  qualified.  The  suit  being  against 
the  living  survivor,  it  is  contended  that  it  was  barred  under 
section  2632  of  the  code.  Such  it  surely  would  be  if  that 
presented  the  whole  merits  of  the  contention:  Bradford  v. 
Spyher,  32  Ala.  134;  Brewer  v.  Browne,  68  Ala.  210;  WelU  v. 
Brown,  83  Ala.  161.  But  it  does  not  It  must  be  borne  in 
mind  that  the  rights  of  creditors  to  sue  in  a  case  like  this  are 
IHTecisely  the  right  of  the  survivor,  or  of  the  representative 
of  the  deceased  copartner,  to  compel  a  settlement  of  the  co- 
partnership accounts  and  assets.  Till  that  right  is  barred 
by  lapse  of  time,  the  right  of  creditors  is  not  barred.  A  suit, 
then,  for  the  purpose  of  settling  the  partnership  account  must 
foe  brought  either  by  the  personal  representative  of  the  de- 
ceased partner  against  the  survivor,  or  by  the  survivor 
against  the  personal  representative  of  the  deceased  partner* 
Instituted  in  either  form,  it  is  necessary  that  Abraham  Moog'a 
estate  be  represented  by  a  personal  representative.  This, 
then,  brings  the  case  within  section  2633  of  the  present  oode. 
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which  provides:  **  The  six  months  daring  which  an  executor 
or  administrator  is  exempt  from  suit  after  the  grant  of  lettera 
is  not  to  be  taken  as  any  part  of  the  time  limited  for  the  com« 
mencement  of  an  action  against  him."  In  section  2283  it  i» 
provided  that  *^no  suit  must  be  commenced  against  an  execu- 
tor or  administrator  as  such  until  six  months  .  •  .  •  after  the* 
grant  of  letters  testamentary,  or  of  administration.**  If  Ber» 
nard  Moog  were  to  sue,  as  surviving  partner,  to  have  an 
account  and  settlement,  Abraham  Moog's  estate  must  be  repre» 
sented;  and  being  himself  the  qualified  executor,  the  appoint- 
ment of  an  administrator  ad  litem  for  and  in  the  interest  of 
the  estate  would  become  a  necessity.  So,  if  Bernard  Moog 
were  to  sue  as  executor,  the  same  necessity  would  arise  for 
an  administrator  ad  litem;  for  Bernard  Moog  could  not  repre* 
sent  the  two  antagonistic  interests  which  would  be  presented. 
In  either  form  the  six  months'  exemption  from  suit  must  bo 
accorded  to  the  representative  of  Abraham  Moog's  estate,  and 
this  brings  the  time  less  than  six  years  from  the  death  of 
Abraham  Moog.  The  statute  of  limitations  is  no  bar  to  tho 
present  action:  Steele  v.  Steele,  64  Ala.  438;  88  Am.  Rep.  16; 
Allen  V.  Elliott,  67  Ala,  432;  Espy  v.  Comer,  76  Ala.  501. 

The  purpose  of  this  stiit  being  to  subject  lands  to  the  pay* 
ment  of  a  partnership  liability,  it  would  seem  the  legal  titlo 
must  be  brought  before  the  court  According  to  the  aver» 
ments  of  the  bill,  the  undivided  half  interest  in  the  land  is  in 
the  heirs  at  law  of  Abraham  Moog,  unless  his  will  in  favor  of 
B.  Moog  changes  the  rule.  We  make  this  suggestion  withoai 
intending  to  decide  anything  in  regard  to  it. 

Reversed  and  remanded. 


Parvnsrship  —  DrnnNinoN  or.—- A  partnership  is  a  rolnnterj  oontrMt 
of  two  or  more  persons  for  joining  together  their  moneyt  goods,  labor,  and 
skill,  or  either  of  them  npon  an  agreement  to  share  the  gain  or  loss  propor* 
tionately  between  them,  having  for  its  objeot  the  advancement  and  protec- 
tion of  fair  and  open  trade:  Howell  v.  Harvey^  6  Ark.  270;  39  Am.  Dea  37(l» 
and  note;  Bromley  v.  ElHot,  3S  N.  H.  287;  70  Am.  Deo.  182,  and  extended 
note;  Hmmse  v.  PaUerton,  53  Ala.  205;  25  Am.  Rep.  607;  Loomit  ▼.  JlorrtoA; 
12  Conn.  69;  30  Am.  Dec  696,  and  extended  note.  See  note  to  Waverli^ 
NaL  Bank  v.  Hall,  30  Am.  St  Rep.  828,  as  to  what  agreements  do  not  con- 
stitute partnerships.  A  partnership  exists  between  two  or  more  personsp 
whenever  there  is  such  a  relation  between  them,  that  eaoh  Is  as  to  aU  tk* 
others,  in  respect  to  some  business,  both  principal  and  agent:  Morgim  ▼. 
Farrel,  68  Conn.  413;  18  Am.  St.  Rep.  282,  and  note. 

Partnkrshif — Iktsrests  iif  Firm  Propbrtt.  — Partnership  effects  are 
a  fund  to  be  applied  first  to  the  payment  of  the  partnership  debts,  and  tha 
Intarast  ox  a  partner  therein  is  only  his  share  of  the  sorplos  after  tkej  ara 


Not.  1891.]  Lindsay  v.  Coopek.  105 

paid:  MtudkOkm  Im.  Co.  ▼.  Webtier,  69  Pa.  St.  227;  98  Am.  Dee.  S31;  aad 
Bote;  Pmn  ▼.  WhiUkead^  17  Gmtt.  603;  94  Am.  Dee.  478,  and  note;  Armold 
f.  Wamunrigki,  8  Minn.  858;  80  Am.  Deo.  448,  and  note;  i^asBom  ▼.  JTiuk.  12 
Ohio  St.  647;  80  Am.  Deo.  890,  and  note;  Swielife  ▼.  Doknmm,  18  Obm 
181;  61  An.  Dec.  460^  and  note;  D^  w.  Clark,  6  Met.  662;  39  Am.  Dee. 
97.  nd  node.  See  alio  extended  note  to  />aeiet  ▼•  AHehmm^  7  Am.  St.  Rep. 
Sn,  lor  a  dieenaeion  of  tlie  appUoatioo  d  firm  amili  to  llie  fsjamito  eC 
dtbti  of  indiTidnal  menbers  of  the  partnenhip^ 
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WmnwL  ST  SxLXNOii  —  When  one  knowingly  raffert  another  in  hie  pres. 
enoe,  to  pnrehaae  property  to  whioh  he  haa  a  claim  of  title,  which  he 
willfally  eonoeala,  he  will  be  deemed  to  have  waived  hia  olaim»  and  will 
not  afterwarda  be  permitted  to  aaaert  it  against  the  parohaeer.  There- 
fore,  if  the  vendee  of  land  nnder  an  ezecntory  contract  dies  before  he 
has  paid  any  of  the  parchaso  price,  and  the  vendor  thereafter  becomes 
his  administrator,  and  having  taken  possession  of  the  land  and  applied 
to  the  probate  conrt  for  an  order  to  sell  the  decedent's  lands  for  the 
payment  of  his  debts,  allows  the  sale  to  be  consammated  without  giving 
the  purchaser  any  notice  whatever  of  his  personal  title  or  interest  in 
the  property,  and  thns  induces  such  purchaser  to  change  his  position  te 
his  detriment,  the  vendor  and  his  privies  will  be  estopped  to  assert  any 
elaim  to  the  land  against  the  purchaser  and  his  privies. 

IroicuL  Salbs — RioH'ra  of  Furcuaskbs. — Thb  Rrui  of  Catbat  Smp« 
TOS  applies  in  its  utmost  vigor  and  strictness  to  an  administrator's  sale, 
even  to  the  extent  of  covering  those  defects  of  title  which  an  examin- 
ation of  the  records  and  other  muniments  of  title  does  not  disclose,  and 
those  secret  equities  which  no  ordinary  diligence  oan  detect. 

IiTALiDrrT  OF  Admim  ibtbatok's  Salb,  how  Cukbd.  —  An  administnloi^s 
ttle  which  is  invalid  owing  to  the  absence  of  jurisdictional  allegationa 
in  the  petition  for  the  order  of  sale  becomes  binding  on  the  representa- 
tives of  the  decedent  if  they  knowingly  receive  and  distribute  among 
the  creditors  of  his  estate  the  proceeds  of  the  notes  given  for  the  pnr- 
ehase  money. 

Abvusb  PossiasiOH  —  Laohbs.  —  Where  an  administrator  recognises  the 
validity  of  a  previous  judicial  sale  of  his  decedent's  land  by  filing  the 
notes  given  for  the  purchase  money  as  a  claim  against  the  purchaser's 
estate,  and  by  the  subsequent  enforcement  of  the  claim,  such  acts  will 
■top  the  rnnniug  of  the  statute  as  against  an  heir  of  the  purchaser  who 
is  out  of  possession;  and  if  snch  heir  was  an  infant  at  the  time  of  the 
ssspensive  acts,  and  commenced  proceedings  for  the  assertion  of  her 
rights  to  the  land  within  three  years  sfter  attaining  her  majority,  she 
will  not  be  deemed  gnilty  of  laches  nor  affected  by  the  statute  of  lim- 
itations. 

fcoppBLs  ARI  PBOTBonvs  OifLT,  and  are  to  be  invoked  as  shield%  and  not 
aa  offensive  weapons.  Their  operation  should,  in  all  cases,  be  limited 
to  saving  harmless  or  making  whole  the  person  in  whose  favor  they 
triae,  and  they  should  never  be  made  the  instruments  of  gain  or  profits 
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X  B.  Moan  aiul  R.  O.  BriektU^  for  the  appellant, 

E,  W.  PetiuB^  Cooper  and  Cooper^  Roulhac  and  Nathan^  mmd 
Jaeksom  and  SaMfieUe^  for  the  respondent 

McClbllan,  J.  It  is  sought  bj  the  bill  in  this  caae  to  do- 
olare  and  enforce  a  trust  against  the  respondents  in  reaped 
of  an  one-third  undivided  interest  in  a  certain  quarter^section 
of  land,  to  which  they  have  the  legal  title,  and  of  which  they 
have  been  in  possession,  actually  or  by  privity,  since  1870. 
Complainant's  theory  is,  that  she  has  a  perfect  equity  in  and 
to  that  interest;  that  the  respondents  hold  the  legal  title  in 
trust' for  her,  and  should  be  decreed  to  execute  that  trust  by 
vesting  title  in  her,  and  held  to  account  for  rents  and  profits 
accruing  pending  the  existence  of  the  trust  The  facts  are 
complicatedi  but  the  evidence  which  goes  to  establish  them 
is  substantially  free  from  conflict  We  encounter  no  difficulty 
in  finding  them  to  be  as  follows,  as  far  as  material:  — 

William  £L  Price  became  seised  and  possessed  of  the  land 
in  fee-simple  absolute  about  the  year  1853,  and  continued  in 
its  occupancy  for  four  or  five  years.  In  1857,  or  1858,  he  sold 
the  land  by  executory  contract  to  Isaac  H.  Walker,  and  put 
the  purchaser  in  possession.  Early  in  1860  Walker  died, 
without  having  paid  the  purchase  money  to  Price,  and  with- 
out having  received  a  conveyance  of  the  land.  Price  became 
Walker's  administrator,  and  in  that  capacity  took  possession 
of  the  tract  in  controversy,  together  with  other  lands  held  by 
the  intestate;  and  applied  to  the  probate  court  for  an  order 
to  sell  all  these  lands  for  the  payment  of  decedent's  debts. 
An  order  of  sale  was  made,  and  acting  under  it  Price  sold, 
on  December  17, 1860,  all  of  said  lands  as  the  property  of 
the  intestate.  At  this  sale  Thomas  E.  Winston  became  the 
purchaser  of  the  quarter  section  in  question.  In  accord- 
ance with  the  terms  of  the  sale,  the  purchaser  executed  his 
several  notes  with  sureties  for  the  purchase  money,  and  Price 
executed  to  him  a  bond  for  title,  binding  himself  as  such  ad* 
ministrator  to  convey  all  the  right,  title,  and  interest  of  the 
intestate  upon  payment  of  the  purchase-money  notes.  Wins- 
ton was  let  into  possession  immediately,  and  rented  the  land 
for  the  year  1861  to  John  A.  Steele,  who  was  a  surety  on  the 
notes  given  by  Winston  to  Price  as  Walker's  administrator. 
At  the  close  of  1861  Steele  and  Winston  had  a  parol  under- 
standing and  agreement,  by  the  terms  of  which  the  former 
was  to  take  the  land  off  Winston's  hands,  and  assume  and  pay 
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the  purchase-money  notes  as  they  matured.  Under  this  agree- 
ment, Steele  continued  in  possession  and  cultivation  of  the 
land  as  the  owner  of  it  until  1870,  but  paid  nothing  on  the 
notes.  Meantime  Price  died  in  1865,  without  asserting  any 
individual  claim  or  title  to  the  land,  and  without  taking  any 
steps  as  Walker's  administrator  to  collect  the  notes  of  Wins- 
ton. On  December  18,  1865,  Theophilus  A.  Jones  qualified 
as  administrator  of  Price's  estate,  and  soon  afterwards  re* 
ported  and  had  the  estate  declared  insolvent;  but  it  does  not 
appear  that  he  advanced  any  claim  to  this  land  prior  to  1870. 
Winston  died  in  1869;  and  in  1870,  Steele  delivered  the  pos- 
session of  the  land  to  Jones  as  Price's  administrator,  by  whom 
it  was  sold  as  assets  of  Price's  estate,  under  probate  order  on 
April  24, 1872,  to  Clark  T.  Barton,  the  sale  being  regularly 
reported  and  confirmed,  and  conveyance  executed  to  the  pur^ 
chaser  as  ordered  by  the  court.  The  respondents^  Mary  K* 
Cooper,  Minerva  Winston,  and-  Calvin  O.  Jackson,  hold  by 
mesne  conveyance  from  said  Barton. 

After  Price's  death,  one  Weatherford  became  the  adminia* 
trator  de  b<mis  non  of  the  estate  of  Isaac  Walker.     Weather- 
ford  having  died,  this  administration  was  committed  to  Abner 
W.  Ligon,  general  administrator  for  the  county  of  Frank* 
lin,  on  January  26,  1869.    It  does  not  appear  that  either 
Weatherford  or  Ligon  ever  made  any  efibrts  to  realise  on  the 
Winston  notes,  by  proceedings  against  the  makers  thereof 
personally,  or  against  the  land,  until  1872;    then  Ligon,  aa 
administrator  of  Walker,  filed  a  statement  of  the  notes  as  a 
claim  against  the  estate  of  Thomas  E.  Winston.    Lewis  B. 
Thornton,  having  qualified  as  administrator  de  bonie  n<m  of 
Winston's  estate,  reported  the  same  insolvent,  and  a  decree 
passed  so  declaring.    The  claim  by  Ligon  was  filed  while  the 
estate  of  Winston  was  being  administered  under  this  decree 
as  insolveniy  and  pending  this  state  of  things,  Ligon  ob- 
tained an  order  to  sell  the  Winston  notes,  along  with  other 
claims  belonging  to  Walker's  estate.    At  a  sale  under  this 
order,  James  B.  Moore  bought  these  notes  at  the  price  of  fifty 
dollars,  which  was  distributed  to  the  creditors  of  Walker's  ee* 
tate,  and  was  let  into  the  representation  of  the  claim  based 
upon  them  against  Winston's  estate.    This  claim  was  con- 
tested by  Winston's  administrator,  but  whether  meritoriously 
or  not  we  are  not  advised,  as  the  objection  was  held  not  to 
have  been  seasonably  made,  and  the  estate  was,  upon  that 
ground,  adjudged  to  be  liable  for  it:  Thornton  v.  Moore^  61  Ala. 
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847;  and  tlie  adminietrator  compromised  U  with  Moon  by 
paying  eleven  hundred  dollars  therefor.  It  appears  further^ 
that  DO  cognizance  was  had  of  the  land,  or  the  interest  of 
Winston  in  it,  in  the  administration  of  his  estate;  it  was  not 
administered.  The  estate,  though  declared  insolvent,  was  not 
so  in  fact;  or  rather,  by  compromises  and  the  like,  eflfeoted 
by  Thornton  with  creditors,  their  demands  were  satisfied,  and 
a  considerable  sum  remained  which  was  distributed  to  the 
intestate's  children.  The  present  complainant  is  one  of  these 
children.  There  are  two  others,  who  do  not  join  in  this  bill. 
The  complainant  was  born  in  March,  1864,  and  filed  this  bill 
September  10,  1887,  within  three  years  after  attaining  her 
majority. 

Whether  or  not  Price  and  his  privies  are  estopped  to  assert 
his  legal  title  against  Winston  and  those  claiming  under  hitn 
and,  among  the  rest,  the  present  complainant,  is  a  prominent 
if  not  indeed  a  vital  question  in  the  case.    The  facts  specially 
bearing  upon  this  inquiry  which  have  not  before  been  adverted 
to  are  the  following:  In  his  petition  to  the  probate  court  for 
an  order  to  sell  this  along  with  other  land  as  the  ad  minis* 
trator  of  Walker,  Price  alleged  that  his  intestate  died  '*  seised 
and  possessed ''  of  all  the  lands  sought  to  be  sold,  and  this 
averment  is  not  in  any  manner  qualified  by  the  statement  of 
any  other  fact  or  circumstance  in  limitation  of  Walker's  own- 
ership.    There  is  no  intimation  that  Price  himself  and  in 
individual  capacity  held  the  legal  title,  naked  or  otherwise, 
or  any  beneficial  interest  in  the  land,  or  any  lien  for  the 
unpaid  purchase  money.     The  order  of  sale  which  passed  in 
response  to  this  petition  is  likewise  without  intimation  that 
any  less  estate  than  an  unencumbered  fee  in  the  land  was  to 
be  sold.     The  sale  under  this  order  was  made  by  Price  in 
person.     It  is  not  pretended  for  respondents  that  at  the  time 
and  place  of  the  sale,  or  at  any  other  time  and  place.  Price 
advanced,  asserted,  or  made  known  in  any  manner  to  those 
present  at  the  sale,  or  to  Thomas  E.  Winston,  who  then  pur- 
chased the  land,  that  he.  Price,  had  the  legal  title  to  the  land 
and  a  lien  upon  it  for  the  purchase  money  doe  from  Walker 
to  him,  or  either,  or  that  any  other  or  less  estate  than  the  un- 
encumbered fee  was  in  the  estate  of  his  intestate,  or  intended 
to  be  passed  by  the  sale  he  was  then  making.     To  the  con- 
trary, this  record  cannot  be  read  without  enforcing  the  con- 
clusion that  he  gave  no  notice  whatever  of  his  personal  title 
or  interest  or  claim  in  and  to  the  property.     Persons  present 
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at  the  sale  testify  that  the  land  was  Bold  hj  Price  as  the  prop- 
erty of  Walker's  estate.  The  bond  for  title,  which  he  executed 
in  his  representative  capacity  to  Winston,  recites  that  the  land 
was  sold  as  Walker's,  and  evidences  an  undertaking  to  convey 
the  title  thereto  as  fully  as  it  was  vested  in  the  obligor  as 
Walker's  administrator;  and  all  this  may  be  looked  to,  not 
indeed  as  importing  an  estoppel  by  the  bond,  but  as  admis- 
Bions  of  Price  against  interest  going  to  negative  any  reserva- 
tion or  notice  of  his  personal  interest  at  the  sale  to  Winston. 
And  beyond  all  this,  the  uncontroverted  evidence  is  that 
Winston  purchased  the  land  at  its  full  market  value,  bidding 
therefor  $15.02  per  acre,  amounting  to  $2,403  for  the  one  hun- 
dred and  sixty  acres,  and  executed  his  notes  for  tiiat  sum. 
Moreover,  the  report  of  the  sale  imports  no  intimation  that 
any  less  than  an  unencumbered  fee  in  the  land  was  sold.  On 
these  facts,  that  Price  alleged  the  seisin  and  possession  of  his 
intestate  of  the  land,  and  asked  an  order  to  sell,  thereby  im« 
porting  a  purpose  to  sell  an  estate  in  fee:  MeKenzie  v.  Bcdd^ 
ridge^  49  Ala.  564;  that  there  is  nothing  in  the  petition,  or  the 
order  of  sale,  or  report  of  sale,  or  bond  for  title,  or  the  notes 
accepted  by  Price  in  any  degree  indicating  that  less  than  the 
fee  was  intended  to  be  or  was  in  fact  sold;  that  on  the  con- 
trary, the  manifest  implication  from  each  and  all  of  these 
papers  is  that  Walker's  estate  was  in  the  unencumbered  own- 
ership of  the  land;  that  those  present  at  the  sale,  and  who 
testify  in  this  case,  in  no  wise  suggest  that  any  notice  was 
given  by  Price  of  any  individual  interest  or  claim  on  his  part; 
and  that  the  land  fetched  its  full  market  value,  more,  indeed 
per  acre  than  the  other  lands  of  the  estate  lying  adjacent  to 
it^  as  appears  from  the  report  of  sale, — we  cannot,  without  the 
greatest  violence  to  the  probative  force  of  evidence,  reach  any 
other  conclusion  than  that  Price,  selling  the  land  in  person  as 
Walker's  administrator,  gave  no  notice  or  intimation  whatever 
of  his  individual  rights  in  respect  of  it;  but  conscious  as  he 
must  have  been  that  the  purchaser  was  acting  upon  tlie  as- 
sumption and  in  the  belief  that  he  was  getting  the  land  free 
from  all  encumbrance  and  claim  of  adverse  title,  allowed  him 
to  proceed  upon  that  assumption  and  in  that  belief  to  a  change 
of  his  position,  to  his  detriment,  in  taking  upon  himself  a 
pecuniary  liability  evidenced  by  the  notes,  which  doubtless 
could  have  been  enforced  at  the  time,  and  which  were  subse- 
quently enforced  against  his  estate.  These  facts  involve  every 
element  of  an  estoppel  in  paU  upon  Price,  conceding  that  he 
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had  the  legal  title,  or  a  lien  for  nnpaid  purchase  monejt  ot 
both,  to  and  on  the  land  when  he  sold  it  as  Walker's  admiii* 
istrator,  to  subsequently  assert  that  title  or  enforoe  his  Uen 
against  the  purchaser  at  the  sale.    If  he  had  the  title  and 
lien,  or  either,  he  must  haye  known  it.    He  most  be  holden 
to  have  known  that  Winston  bought  in  the  belief  of  the  non- 
existence of  any  such  adverse  claim  or  right  in  him  or  in  any- 
body else.    It  cannot  be  supposed  that  any  sane  man  would 
pay  the  full  value  of  property,  not  for  the  property,  but  for 
the  privilege  of  paying  its  full  value  over  again  to  its  real 
owner,  and  thus  acquiring  it  from  the  latter.    Price  not  only 
stood  by,  in  a  sense,  and  saw  Winston  buy  his  land  from  an- 
other, believing  that  other  to  be  its  owner,  and  said  nothing, 
but  he  represented  that  other  in  the  transaction,  and  as  his 
agent,  in  legal  contemplation,  participated  in  the  sale  of  his 
own  property  to  Winston,  knowing  that  Winston's  purchase 
was  influenced  by  the  belief,  which  Price  knew  to  be  ill- 
founded,  that  the  property  belonged  to  the  principal,  Walker's 
estate,  and  not  to  the  agent,  Price;  and  he  said  never  a  word 
of  warning  to  the  purchaser,  but  consciously,  and  hence  intent 
tionally  and  willfully  as  the  law  looks  upon  his  conduct,  per- 
mitted Winston  to  buy  and  pay  for,  in  the  sense  of  becoming 
legally  liable  for  the  purchase  money,  that  which  he  professed 
to  sell  as  administrator,  but  which  he  knew  he  did  not  own  as 
administrator,  and  could  not  sell.    In  all  reason,  and  by  all 
the  authorities,  it  was  Price's  moral  and  legal  duty  to  speak 
and  to  give  notice  of  his  claim  and  rights  in  the  premises; 
and  **his  silence,  when  in  good  conscience  he  ought  to  speak, 
shall  close  his  mouth  when  he  would  speak.''    Having  been 
silent  when  every  consideration  of  moral  and  legal  obligation 
was  upon  him  to  apprise  the  purchaser,  acting  on  the  assump- 
tion, known  to  Price,  of  the  non-existence  of  the  facts  whioh 
Price  could  and  should  have  disclosed  to  him,  having  changed 
his  legal  status  to  his  detriment  in  consequence  of  Price*s  fail- 
ure to  discharge  this  duty,  the  law  holds  the  latter  estopped 
now  to  say  that  the  real  facts  were  other  than  be  wrongfuUj 
allowed  the  purchaser  to  believe  them  to  be  at  the  time  of  the 
sale,  on  the  familiar  doctrine  ^  that  where  one  knowingly  su& 
fers  another,  in  his  presence,  to  purchase  property  to  which  he 
has  a  claim  or  title,  whioh  he  willfully  conceals,  he  will  be 
deemed  under  such  circumstances  to  have  waived  his  claim, 
and  will  not  afterwards  be  permitted  to  assert  it  against  the 
purchaser":  Herman  on  Estoppel  and  Sea  Adjudicata,  106A 
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et  8eq.;  Bigelow  on  Estoppel,  476  et  leq.;  Dewejf  r.  FUld^ 
4  Met  881;  38  Am.  Dec.  876;  8Up?ien$  t.  Bairdj  9  Cow. 
S74;  FaviU  ▼.  RoberU,  60  N.  Y.  222;  Oreene  T.  Smith,  57  Vt 
S68;  Fielding  ▼.  Du  Bow,  63  Tex.  681;  WelU  T.  Pierce,  27 
N.  H.  503;  VicUhurg  etc.  R.  R.  Co.  ▼.  Ragsdale,  64  Miss.  200; 
Money  T.  RicketU,  62  Miss.  209;  Copeland  ▼.  Copeland,  28  Me. 
525;  iZaZ^y  y.  Williams,  78  Mo.  810;  Bidlie  r.  Noble,  36  Iowa, 
618;  Wendell  y.  Van  Reneaelaer,  1  Johns.  Ch.  344;  /Teard  y. 
flotf,  16  Pick,  457;  Dickerson  y.  Colgrove,  100  U.  S.  578;  Kci- 
afd  y.  Sears,  6  Ad.  &  E.  469;  Markham  y.  O'Connor,  52  6a. 
183;  21  Am.  Rep.  249;  Drake  y.  Olover,  80  Ala.  882;  Bums  y. 
Ta^^Ior,  28  Ala.  255;  WtUiamson  y.  Ross,  88  Ala.  509;  David 
y.  Shepard,  40  Ala.  587;  Leinkauff  y.  Munter,  76  Ala.  194. 

The  estoppel  thus  on  Price  is  equally  efficacious  in  its  oper- 
ation upon  all  who  claim  under  or  through  him.  They,  too, 
will  not  be  heard  to  say,  as  against  Winston  or  his  priyies, 
that  Price,  at  the  time  of  his  sale  as  Walker's  administrator, 
had  any  claim  or  title  to  the  land  in  his  indiyidual  capacity: 
Wood  y.  Seely,  32  N.  Y.  105;  Parker  y.  Crittenden,  87  Conn. 
148;  International  Bank  y.  Bowen,  80  111.  641;  Kinnear  y. 
Maekey,  85  111.  96;  Drake  y.  Glover,  80  Ala.  883;  Kennedy  y. 
Brawn,  61  Ala.  296;  Hendricks  y.  Kelly,  64  Ala.  888;  Taylor 
y.  AgricvUural  eU.  Ass%  68  Ala.  229;  Wortham  y.  Ourley,  76 

Ala.  856. 

And  this  principle  has  been  carried,  in  the  decisions  of  this 
court,  to  the  extent  of  giving  effect  to  the  estoppel  eyen  upon 
bona  fide  purchasers  for  value  and  without  notice  of  the  facts 
operating  the  estoppel  upon  their  grantor.  The  one  fact  that 
they  are  priyies  of  him  who  is  estopped,  and  in  respect  of  the 
estate  upon  which  the  estoppel  operates,  is,  according  to  these 
eaaes,  quite  sufficient  to  estop  them  also,  notwithstanding 
their  good  faith,  want  of  notice,  and  payment  of  a  valuable 
eonsideration:  McCravey  y.  Rernson,  19  Ala.  430;  64  Am.  Deo. 
194;  Adler  y.  Pin,  80  Ala.  854. 

This  doctrine,  however,  does  not  appear  to  be  fully  sap* 
ported  by  the  weight  of  authority,  and  its  soundness  being 
questioned  by  some  members  of  the  court  as  now  constituted, 
our  conclusion  that  the  respondents  are  bound  by  the  estoppel 
which  rested  on  Price  will  be  rested  upon  another  considera- 
tion.  They  are  purchasers,  it  is  true,  in  good  faith,  without 
actual  notice  and  for  value.  They  are  also,  however,  pur- 
ehasers  at  a  judicial  sale,  the  sale  made  by  Price's  adminis- 
leator  to  Barton  in  1872  under  an  order  of  the  probate  ooori. 
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To  saoh  salea  the  role  of  caveat  emptor  applies  in  its  utmost 
vigor  and  strictness.  The  court  orders  the  sale,  in  such  cases, 
onlj  of  such  interest  and  efltate  and  rights  in  the  premises  as 
he  had  and  could  have  asserted;  no  more,  no  less.  The  pur- 
chaser succeeds  to  his  rights  and  attitude  in  respect  of  the 
property  sold,  ^Hakes  his  shoes,"  stands  in  his  place,  acquires 
his  interest  as  the  same  existed  in  his  hands,  subject  to  all 
infirmities  of  title  then  attaching  to  the  estate,  and  to  all 
equities,  known  or  secret,  which  operated  a  limitation  upon 
the  nominal  or  apparent  estate  of  the  intestate  in  his  lifetime. 
The  purchaser  buys  at  his  peril;  he  takes  upon  himself  the 
risks  of  any  outstanding  rights  that  could  have  been  asserted 
against  the  decedent;  and  if  by  reason  of  the  existence  of 
such  rights,  whether  known  or  not,  or  discoverable  or  not,  he 
takes  nothing  by  his  purchase,  he  cannot  complain:  Perkint 
V.  Winters,  7  Ala.  855;  Bums  v.  Hamilton^  33  Ala.  210;  70 
Am.  Dec.  570;  Bland  v.  Bowie^  53  Ala.  152;  Fore  v.  McKenzie^ 
58  Ala.  115;  Lovelace  v.  Webb,  62  Ala.  271. 

There  are  some  expressions  to  be  found  in  opinions  handed 
down  here  indicative  of  a  doubt  in  the  minds  of  the  writer* 
as  to  *'  whether  the  rule  of  caveat  emptor,  which  applies  to 
judicial  sales,  will  go  further  than  to  cover  those  defects  which 
may  be  disclosed  by  an  examination  of  the  chain  of  title;  or 
at  least  whether  it  would  cover  such  secret  equities  as  no  oir- 
dinary  diligence  could  discover  ":  WHson  v.  Holt,  83  Ala.  639; 
3  Am.  St.  Rep.  768.  We  do  not  share  in  this  doubt  To  give 
that  limitation  to  the  doctrine  of  caveat  emptor  would  be  to 
emasculate  it  altogether.  To  hold  that  the  purchaser  at  an 
administrator's  sale  made  under  an  order  of  the  court  of  pro« 
bate  need  only  look  out  for  defects  disclosed  by  the  proceeding 
in  which  the  order  is  entered,  and  by  the  muniments  of  the 
intestate's  chain  of  title,  would  be  to  put  such  purchaser  upon 
the  footing  of  a  vendee  from  an  individual,  and  to  strip  the 
fact  that  he  buys  at  a  judicial  sale  of  all  significance  what- 
ever; thus  destroying  the  doctrine  that  he  buys  at  his  peril, 
and  takes,  not  the  estate  the  record  and  paper  muniments 
indicate  the  intestate  held,  as  would  a  vendee  at  private  sale, 
but  the  interest  only  which  was  so  held  in  point  of  extraneous 
fact.  We  can  not  subscribe  to  the  limitation  suggested,  but 
on  the  contrary  adhere  to  the  broad  doctrine  announced  in 
the  authorities  cited  that  the  purchaser  at  such  sale  gets  only 
such  right,  interest,  or  estate  as  resided  in  the  intestate,  the 
apparent  title  being  qualified  and  limited  by  every  fact  or  cir- 
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•cumstance,  whether  in  paU  or  of  record,  which  would  have 
•coiistitated  an  ontetandiDg  eqaity  against  the  decedent  in  his 
lifetime,  and  applying  ihia  principle  to  the  case  at  bar,  we 
hold  that  Barton  and  those  holding  under  him  are  estopped 
in  like  manner,  and  to  the  same  extent,  that  Price  would  now 
be  were  he  yet  living. 

We  have  not  been  inattentive  to  the  argument  for  appellees 
against  an  estoppel  upon  Price  and  his  privies,  which  proceeds 
on  the  theory  that  the  estoppel  is  sought  to  be  based  on  the 
acts  of  Price  as  Walker's  administrator.  The  theory  is  at 
fault  in  that  it  is  Price's  conduct  as  an  individual  that  is 
relied  on  to  estop  him.  His  averment  that  Walker  was 
"  seised  and  possessed  "  of  the  land,  his  report  of  the  sale,  the 
iitle  bond  executed  by  him  as  administrator,  and  his  accept* 
ance,  as  such  administrator,  of  Winston's  notes  —  all  repre* 
tentative  acts  —  have  been  referred  to  in  the  course  of  this 
opinion,  not  as  going  to  raise  up  an  estoppel  upon  him  in  that 
capacity,  or  upon  Walker's  estate,  but  as  evidence  going  to 
prove  that  in  that  capacity  he  sold  the  land  as  belonging 
absolutely  to  Walker's  estate,  without  giving  notice  of  any 
individual  claim  of  .his  own  to  it  —  to  show  his  silence  when 
the  duty  of  speech  as  an  individual  was  upon  him,  as  a  predi* 
cate  for  the  application  of  that  principle  of  law  which  closes 
his  mouth,  and  the  mouths  of  those  claiming  under  him,  when 
they  would  now  speak;  and  to  hold  them  to  the  aspect  ci 
things  which  he  then  wrongfully  allowed  to  be  presented  to 
Winston,  inducing  prejudicial  action  on  the  part  of  the  latter. 

It  may  be  conceded  that  the  sale  to  Winston  was  originally 
inoperative  to  pa&s  the  interest  of  Walker's  estate,  because  ci 
(he  absence  of  jurisdictional  allegations  from  the  petition  for 
the  order  to  sell,  and  hence  that  neither  Price,  as  Walker's 
administrator,  nor  any  successor  to  him  in  that  office,  nor  the 
heirs  of  Walker,  would  be  estopped  to  question  its  validity,  or 
to  deny  the  claims  of  Winston  and  his  privies  under  it.  AU 
that  may  be  conceded  without  in  any  degree  affecting  the 
rights  of  the  present  complainant  as  against  those  of  the  re- 
epondents  who  claim  under  Price.  They  assert  no  right  under 
Walker's  administrators  or  heirs,  and  their  position  is  essen- 
tially in  denial  and  repudiation  of  all  rights  in  Walker's 
estate.  Their  position  is  that  they  have  succeeded  to  the 
right  and  titie  which  Price  had,  as  they  claim,  as  well  after 
as  before  the  administrator's  sale,  and  which  were  not  affected 
by  that  sale  because  they  say  it  was  Walker's  interest  akioe^ 

AM.  Si;  sap..  Vol  XJCxm.— • 
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and  not  Price's  at  all,  which  was  sold,  and  the  only  intereei 
Walker  had,  they  contend,  was  the  naked  privilege  of  paying 
for  the  land,  and  by  payment  acquiring  title  to  it  They 
have  no  right  to  attack  the  sale  by  Walker's  administrator 
because  no  interest  they  now  assert,  or  have  ever  asserted^ 
was  involved  in  that  sale,  or  passed  by  it  Whether  the  sale 
was  valid  or  invalid  cannot  concern  them.  Price  originally 
could  have  attacked  it  but  only  as  the  repreeeniative  of 
Walker.  Price's  successor  in  that  administration  could,  at 
one  time,  have  drawn  it  in  question,  but  only  in  the  interest 
of  Walker's  estate.  Walker's  heirs,  had  the  estate  been  ad> 
ministered  as  a  solvent  one,  might  likewise  have  had  its  iii» 
validity  declared.  So,  too,  it  may  be  that  Winston  could  havi» 
repudiated  it;  but  no  assault  has  ever  been  made  upon  it 
from  any  of  these  sources.  On  the  contrary  it  has  all  along 
been  treated  by  every  party  having  the  right  to  avoid  it  as  a 
a  valid  sale.  So  far  as  strangers  are  concerned,  it  has  been  a 
valid  sale  from  the  first,  and  parties  to  it  have  been,  and  are 
DOW  forever,  estopped  to  question  its  validity  —  the  representa* 
tives  of  Walker  by  the  sale  of  Winston's  notes  and  distribution 
of  the  proceeds  to  creditors  of  Walker's  estate,  and  Winston's 
estate  and  his  privies  by  the  payment  of  those  notes;  and 
moreover  no  representative  of  or  person  interested  in  Walker's 
estate  has  ever  contested,  or  is  now  contesting,  the  right  sought 
to  be  effectuated  by  this  bill.  The  sale  must  now  be  consid- 
ered  as  valid,  and  as  having  been  so  all  the  time.  By  it,  and 
its  consummation  in  the  payment  and  receipt  of  the  purchase 
money,  and  its  distribution  to  and  retention  for  years  by 
Walker's  creditors,  all  the  parties  thereto  are  cut  off  from 
now  objecting  to  its  validity.  By  the  conduct  of  Price  as  an 
individual,  at  this  sale  made  by  him  as  Walker's  administra- 
tor, he  and  his  privies  are  estopped  to  set  up  any  individual 
right  or  claim  he  then  had  as  against  the  present  complainant 
The  case  is  not  like  that  of  Owen  v.  Blatter,  26  Ala.  647,  62 
Am.  Dec.  746.  The  interest  which  the  administratrix  in  that 
case  had  as  an  individual,  in  the  land  which  she  sold  in  her 
representative  capacity,  was  an  interest  conferred  by  law,  the 
right  of  dower,  and  attaching  to  all  the  lands  of  an  intestate. 
The  presumption  is  that  all  men  have  knowledge  of  this  in* 
terest,  as  all  men  are  presumed  to  know  the  law.  The  opin- 
ion proceeds  on  this  theory,  and  can  be  supported  upon  n» 
other.  The  court,  among  other  things,  said:  "If  the  par* 
blindly  bids  off  the  land,  without  inquiring  whether 
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the  widow  had  relinquished  her  dower,  or  consented  to  a  sale 
of  it»  electing  to  take  a  share  of  the  proceeds  in  lieu  there<rf^ 
it  is  his  folly,  and  he  has  no  one  to  blame  but  himself. ** 

Oar  conclusion  that  Price  incurred  an  estoppel  on  the  asser 
lion  of  his  individual  rights  in  the  land,  and  our  views  as  tp 
the  effect  of  this  estoppel  upon  the  present  holders  of  his 
title,  dispose  of  the  defense  advanced  on  the  idea  that  the  re- 
spondents, who  are  now  in  possession  claiming  under  PrioOi 
are  entitled  to  protection  as  bona  fide  purchasers  for  ralnei 
adversely  to  them;  and  leaves  for  consideration  the  defense 
of  laches  on  the  part  of  complainant,  and  consequent  staleneaa 
of  the  demand  now  asserted  by  the  bill. 

This  defense  is  to  be  considered  from  two  points  of  view— 
as  respects  the  representatives  and  heirs  of  Walker's  estatOp 
and  with  reference  to  the  purchasers  from  Price's  estate.  It 
may  be  conceded  that,  had  twenty  years  elapsed  from  the 
last  recognition  on  the  part  of  Walker's  representatives  and 
heirs  of  the  sale  to  Winston,  the  latter's  heirs,  though  infants 
during  the  whole  of  that  period,  could  not  demand  a  speoifio 
enforcement  of  the  contract  of  sale.  But,  even  passing  over 
the  fact  that  possession  under  that  sale  was  held  on  the  part 
of  or  in  behalf  of  Winston,  down  to  the  year  1870,  or  to  withia 
seventeen  years  of  the  filing  of  the  bill,  the  sale  was  recog«> 
nised  in  the  most  unequivocal  manner  by  Walker's  adminis^ 
trator  as  late  as  the  year  1872,  by  filing  the  purchase-money 
notes  as  a  claim  against  Winston's  estate,  by  subsequently 
selling  those  notes  as  assets  of  Walker's  estate,  and  by  the  en« 
forcement  of  that  claim,  through  the  purchaser  at  said  sale, 
against  Winston's  estate.  Upon  these  uncontroverted  factS| 
there  can  be  no  room  to  say  that  the  doctrine  of  prescription 
may  be  invoked  by  Walker's  estate,  to  defeat  the  right  now 
asserted  by  the  complainant.  The  fact  is  that  that  right  did 
not  accrue  to  the  complainant  until  the  payment  of  the  notea^ 
which  was  less  than  ten  years  before  tiie  institution  of  thia 
suit,  and  during  the  greater  part  of  this  period  she  was  an  in- 
£ant.  It  is  true  that  Winston  in  his  lifetime,  and  his  priviea 
at  any  time  after  his  death,  might  have  paid  off  the  notes^ 
and  demanded  a  conveyance  from  Walker's  estate;  or  that| 
had  a  tender  been  declined,  a  bill  might  have  been  filed,  oflbr* 
ing  to  pay  the  notes,  and  praying  a  specific  performance  of 
the  contract  made  with  Price  as  Walker's  administrator,  as 
evidenced  by  the  latter's  bond  for  title;  but  no  laches  oan  be 
imputed  to  Winston,  or  those  claiming  under  him,  in  Csiling 
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•o  to  do,  10  long  as  the  contract  was  treated  by  Walker's 
representatives  as  a  subsisting  one,  even  to  the  extent  of  its 
actual  enforcement  against  Winston's  estate. 

Mrs.  Lindsay  can  not  therefore  be  said  to  have  loii  any 
right  against  Walker's  estate,  by  negligent  delay  in  asserting 
it.     Has  she  been  guilty  of  laches  which  will  defeat  her  claim 
against  those  now  holding  under  Price  individually?    On  con* 
eiderations  already  adverted  to,  the  rights  of  these  parties  can 
not  be  helped  out  by  any  reference  to  the  title  or  interest  of 
Price  in  the  land  prior  to  the  sale  to  Winston.     Whatever 
rights  they  have  are  such  only  as  have  accrued  to  them  bj 
iheir  own  dealings  with  and  attitude  toward  the  land  since 
IPrice's  death.     What  are  these?  The  first  transaction  on  their 
fpart,  or  which  can  be  said  to  have  taken  place  in  their  behalf^ 
respecting  the  land,  was  in  1870.    Till  then  they  bear  the  re* 
lation  of  strangers  to  the  subject-matter  of  controversy.     At 
~that  time,  Steele  surrendered  the  possession  of  the  land  to 
-Jones,  as  Price's  administrator.    It  cannot  be  successfully 
»«ontended  that  this  act  of  Steele  had  any  other  efiect  than  to 
]piit  Price's  estate  in  the  actual  possession  of  the  premises. 
There  is  no  ground  for  any  insistance  that  under  his  parol 
agreement  with  Winston,  assuming  its  validity  and  binding 
efficacy  upon  Winston  and  his  heirs,  Steele  had  any  authority 
to  surrender  the  land  to  Walker's  estate  even,  without  saving 
Winston  harmless  on  the  purchase*money  notes,  and  mani* 
festly  that  arrangement  never  contemplated  or  authorised 
Steele  to  deliver  possession  to  Price's  administrator,  or  any 
other  stranger,  leaving  the  purchase-money  notes  to  be  paid 
by  Winston's  to  Walker's  estate.    This  surrender  by  Steele, 
therefore,  stands  for  no  more  in  this  ease  than  had  Price's  ad- 
ministrator casually,  and  without  license  of  anybody,  taken 
])Osses8ion  of  the  land  in  1870.    In  the  aspect  of  the  case 
most  favorable  to  these  respondents  in  this  oonnection,  the 
utmost  that  can  be  affirmed  in  this  behalf  is  that  since  1870 
they  have  had  actual  adverse  posssesion,  claiming  in  good 
faith  against  all  the  world;    and   it  is  admitted  that,  had 
complainant  been  9ui  juris  during  the  period  of  this  adverse 
possession,  her  rights  would  be  foreclosed  by  the  ripening  of 
the  adverse  holding  into  a  perfect  title;  but,  on  the  other 
hand,  it  needs  no  argument  or  authority  to  demonstrate  that, 
as  she  was  an  infant  at  the  inception  of  this  possession,  and 
afterwards  until  within  three  years  of  bill  filed,  no  title  a<^ 
crued  to  the  respondents  from  it  as  against  her:   Code  sens. 
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1618»  2624;  and  ihai|  ••  iha  wbole  period  •/  rach  posseBrioii 
up  to  the  filing  of  the  hill  wae  lees  than  twenty  jearsi  tbe 
doetrine  of  prescription  has  no  application. 

Tbe  complainant  is,  of  ooorse,  entitled  to  the  relief  prayed 
against  Walker's  heirs.  The  purchase  money  having  been  in 
the  manner  detailed  paid  to  the  administrator  of  his  estate, 
and  distributed  to  his  creditors,  Mrs.  Lindsay  has  a  right  I0 
demand  a  conveyance  to  her  of  whatever  interest  his  estalo 
had  in  the  undivided  third  part  of  the  land  which  has  de* 
scended  to  her,  regardless  of  the  original  invalidity  of  the  sale 
to  her  ancestor. 

The  effect  of  the  estoppel  on  Price  individually  was  not  I0 
pass  the  title  out  of  him  into  Winston;  and  that  title  having 
passed  into  the  repondents  now  in  possession,  the  operation 
of  the  estoppel  on  them  has  not  been  to  divest  the  legal  title 
out  of  them  and  to  vest  it  in  Winston's  heirs,  but  only  to  pre- 
vent an  assertion  of  it  by  them  against  the  complainant,  who 
is  entitled  moreover  to  whatever  rights  would  have  been  hem 
had  Price  in  fact  had  no  title  to  or  claim  upon  the  land  as  ho 
led  her  ancestor  to  believe:  Bigelow  on  Estoppel,  461;  Ofi$d$r 
V.  Powers,  81  N.  Y.  57;  37  Am.  Rep.  476;  Fall  River  Nat.  Bank 
V.  Buffinton,  97  Mass.  498;  and  upon  this  principle,  primarily, 
she  has  a  right  to  claim  the  conveyance  of  the  legal  title  to  a 
one-third  undivided  interest  by  those  respondents  in  whom  it 
is  now  vested,  since,  had  the  truth  as  to  Price's  want  of  title 
been  as  he  led  her  ancestor  to  believe  it  to  be,  she  would  now 
be  entitled  to  investiture  of  it  by  Walker's  heirs. 

There  is,  however,  another  principle  which  the  chancellor 
may  be  justified  in  applying  on  the  final  disposition  of  tbe 
cause,  but  which  in  the  present  state  of  the  evidence  as  to  the 
value  of  the  land  and  its  yearly  rental,  since  it  came  to  the 
possession  of  Barton,  we  are  unable  to  apply  intelligently. 
That  principle  is  that  estoppels  are  protective  only,  and  are 
to  be  invoked  as  shields,  and  not  as  offensive  weapons.  Their 
operation,  in  all  cases,  should  be  limited  to  saving  harmless, 
or  making  whole,  tbe  person  in  whose  favor  they  arise,  and 
they  should  not  in  any  case  be  made  the  instruments  of  gain 
or  profit  This  doctrine  has  been  given  lodgment  in  our  own 
adjudications,  though  it  appears  not  to  be  generally  accepted 
in  other  courts:  Nelson  v.  Kelly^  91  Ala.  569;  Adler  v.  Pinj  80 
Ala.  851.  It  may  be  found,  if  the  parties  elect  to  go  into  that 
inquiry,  that  full  equity  can  be  done  the  complainant  by 
eharging  the  land  with  one  third  of  the  sum  paid  by  Thorn- 


118  LiNDSAT  9.  Cooper.  [Alabama, 

ton  in  settlemeDt  of  the  Winston  notes,  with  interest  from  the 
time  of  the  payment;  and  that  that  eonne  wonld  involTO  leas 
injury  to  those  now  in  poBsession  than  to  pass  the  title  to  one 
third  of  the  land  into  the  complainant,  and  hold  respondents 
accountable  for  rents. 

The  decree  of  the  chancellor  is  reversed,  and  that  this 
aspect  of  the  case  may  be  further  considered,  if  the  respond- 
ents desire,  the  cause  is  remanded* 

Reversed  and  remanded. 


Bbtoppsl  bt  SiLViroi.  — When  a  man  ■faiiids  by  and  mm  aooOMr 
ehaaing  land  to  which  he  haa  a  prior  olaim,  and  doM  not  disoloM  bia  titla^  he 
baoomM  Mtopped  to  Mt  op  hia  title  afi^ainst  snob  a  pnrohaMr:  MaHnm  v. 
Oobld,  SI  a  C.  153;  17  Am.  St  Bep.  22,  and  note;  note  to  Cook  r.  Wamm§^ 
10  Am.  St  Rep.  22;  note  to  ff<nfter  ▼.  Strange^  7  Am.  St  Rep.  602;  ih^ 
▼.  O'HeiU^^  88  Mo.  418;  ff7  Am.  Rep.  424,  and  extended  note;  Marikam  t. 
O'Connor,  62  Ga.  188;  21  Am.  Rep.  249;  Ria  ▼.  Bunee,  49  Me.  281;  8  Am. 
Rep.  129;  Workman  r.  Ouihrie,  29  Pa.  St  495,  and  note;  72  Am.  Deo.  e64| 
Brifon  T.  Bamhm,  8  OaL  461;  68  Am.  Deo.  340,  and  note;  Qoodefroff  t.  OtM* 
«pei;  2  OaL  489;  66  Am.  Dec  860,  and  note;  Peierv  ▼.  Om/eU;  74  Midi.  48SL 

BsTorraL  —  Urov  what  Fouhdbd.  —  Eetoppela  m  jMti  are  interpMod  te 
prarent  injiditice  and  to  guard  againat  fraud:  Aieaoandor  t.  WaUtr,  8  GilL 
239;  60  Am.  Deo.  688;  note  to  Wtlland  Canal  Co,  r.  Hathaway,  24  Am.  0m. 
69.  Under  tbe  statute  of  frauds  it  is  not  permissible  that  an  Mtoppel  la  p«if 
should  work  a  legal  transfer  of  tbe  title  to  the  land:  Hayt§  r.  Limngtitm^  84 
Mioh.  384;  22  Am.  Rep.  633. 

Judicial  Sales — Oatbat  EiunroK.  — SalM  bj  order  ol  a  probata  oenri 
are  judicial  in  their  character,  and  the  maxim  of  eoveol  emptor  applJM 
thereto:  Owen  v.  Slaiter,  26  Ala.  547;  62  Am.  Deo.  745;  SadbtU  t.  isinin$, 
18  Pa.  St  199;  57  Am.  Deo.  599,  and  note;  Farmm^  wic  Bank  t.  ifiw^K  | 
Md.  842;  SI  Am.  Deo.  350,  and  note. 

BsromL  AaAmar  Hub  to  Dbnt  Vauditt  ov  ADMnrmBATOB's  SiAUb 
Heirs  are  Mtopped  to  deny  the  validity  of  an  administrator's  sale,  and  at  the 
Mme  time  enjoy  tbe  benefits  derived  from  tbe  appropriation  ol  the  pnrohaM 
moneyi  Woodtioek  Iron  Qo,  t.  t^Ukmmdtr,  87  Ala.  584;  13  Am.  St  &ep^  71^ 
and  note;  McPktrmm  r.  OWnlif,  11  Serg.  ft  R.  422;  14  Aak  Dasu  U^ 
8m  te  same  eiMl»  Tkmnpmm  r.  Stmpoom^  128  N.  T.  ST^lL 
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Kansas   City,  Memphis  and  Birmingham  Rail- 
road Company  v.  Higdon. 

[94  ALABAMA,  2n.1 

Avpbal^Kon-Prbjctdiozal  £RSOB.^Wbers  th«  matter  ttl  apiafttp^ 
eUl  plea  ia  oovered  by  another  plea,  the  ittataiaiiig  oi  a  demiimr  to  tfa« 
■peoial  plea»  if  error,  ie  error  without  prejudice. 

Aoxircr  ~  LiABiLTTT  or  Pbikcipal  fOB  Agbnts'  Acn.  — The  priaeipal  h 
reaponrible  for  the  act  of  an  agent,  when  done  within  the  loope  of  Ma 
anthority,  though  in  riolation  of  a  rule  or  inatniction  of  the  prinoipalt 
anknown  to  the  person  dealing  with  the  agent. 

ftllLBOAD  COKPANIES  —  LIABILITY  VOB  THB  LoM  OV  A  DOQ  ThBOUOH  TRB 

AciB  or  A  CoNi>noTOR  AND  Baooaob  Mabtbb.  —  If  a  passenger*!  dog 
ia  remored,  by  the  order  of  the  conductor,  from  a  passenger  oar  and  re* 
eeived  for  transportation  by  the  baggi^^e  master,  these  acta  ars  done  ap- 
parently within  the  oourse  of  the  employment  of  those  officials.   Henee^ 
If  the  baggage  master  aooepts  the  dog  for  carriage,  without  drawing  the 
Attention  of  the  passenger  to  a  rule  of  the  company  which  requires  the 
payment  of  a  fee  for  the  carriage  of  dogs,  end  afterward  refuses  to  de* 
lirer  the  dog  to  the  passenger  at  the  station  which  he  had  announced  to 
%e  his  destination,  unless  that  fee  is  paid,  whereupon  the  animal  is  taksa 
•en  to  another  station  and  there  lost,  the  company  is  liable  for  that  loss. 
The  fact  that  a  special  rule  regarding  the  carriage  of  dogs  had  been  pro> 
mnlgnted  is  no  defense  in  such  a  case,  where  the  eridenoe  shows  thai 
the  attention  of  the  passenger  was  not  ealled  to  the  rale^  and  that  1m 
had  no  knowledge  or  notice  of  it. 

Action  by  a  passenger  on  a  railroad  train  to  recover  dai» 
ages  for  the  loss  of  a  dog. 

HewiiU  Walker  and  Porter,  for  the  appellant. 

Cahaniss  and  Weakleyj  for  the  respondent 

Walkbb,  J.  The  defendant  had  the  benefit,  under  pltm 
fiiambered  1  and  2,  of  the  matters  set  up  by  the  three  special 
pleas,  the  demurrers  to  which  were  sustained.  Such  being 
the  case,  if  there  was  error  in  sustaining  the  demurrers  it  was 
error  without  injury  to  the  defendant,  and  does  not  afford 
ground  for  a  reversal  of  the  judgment:  LouieviUe  ete^  R.  R.  Ce. 
T.  Ikme,  91  Ala.  487. 

The  appellee  was  a  passenger  on  the  appellant's  train  from 
Birmingham  to  Elliott,  a  station  on  the  appellant's  line  of 
Toad.  When  he  boarded  the  train  he  went  into  a  second-claes 
ear,  carrying  his  dog  along  with  him.  When  the  conductor 
passed  through  the  train,  collecting  tickets,  he  saw  the  dog^ 
and  then  told  the  appellee  that  it  was  against  the  rules  of  the 
eompany  to  carry  dogs  on  its  passenger  coaches,  and  that  he 
would  have  to  put  the  dog  in  the  baggage  car.    Thereupon 
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the  appellee  and  a  brakeman  took  the  dog  into  the  baggage 
ear,  and  delivered  it  to  the  baggage  master.  The  appellee 
teetified,  without  eontradiction,  that  be  tdd  the  baggage 
master  to  put  the  dog  off  at  BUiott,  and  also  that  he  told  him 
he  would  not  pay  him  any  money  for  the  dog*  When  tk# 
train  arrived  at  Elliott,  the  baggage  master  refused  to  deliver 
the  dog  unless  the  appellee  would  pay  him  a  fee  of  twenty- 
five  cents.  The  appellee  declining  to  make  this  payment, 
the  dog  was  carried  to  Memphis,  and  was  lost  The  appellee^ 
afterwards  offered  to  pay  what  was  due  on  the  dog,  but  did 
not  renew  such  offer  after  he  was  informed  that  the  dog  was 
lost^  There  is  no  evidence  to  show  that  when  the  appellee 
delivered  the  dog  to  the  baggage  master  he  had  knowledge  or 
notice  of  the  rule  under  which  the  appellant  seeks  to  relieve 
itself  of  responsibility.  The  conductor  was  acting  within  the 
apparent  scope  of  his  authority  when  he  gave  directions  as  to 
the  disposition  to  be  made  of  the  dog.  When  the  baggage 
master  received  the  dog  there  was  nothing  to  indicate  that  he 
was  acting  in  his  own  behalf  rather  than  as  an  employee  of  the 
appellant,  and  for  it  It  does  not  appear  that  the  appellee 
was  in  any  way  made  to  understand  that  in  reference  to  the 
carriage  and  custody  of  the  dog  he  was  to  look  to  the  baggage 
master  individually,  and  not  to  the  railroad  company.  He 
was  not  informed  that  the  company  was  unwilling  to  trans* 
port  the  dog  or  to  become  responsible  for  it.  He  was  simply 
told  to  leave  the  dog  in  another  part  of  the  train,  and  with 
the  person  in  charge  of  the  baggage.  He  was  not  presumed 
to  know  the  rules  of  the  company  as  to  the  kinds  of  propertj 
it  would  receive  for  transportation.  It  does  not  even  appear 
in  this  case  that  the  rule  relied  on  was  posted  in  the  depot  or 
in  any  other  public  place  at  the  station  where  the  appellee 
was  received  as  a  passenger.  The  rule  itself  shows  that  it 
was  the  duty  of  the  defendant's  employees  to  give  notice  to  the 
owners  of  dogs  of  the  conditions  upon  which  they  would  be 
carried  by  the  railroad  company,  and  if  the  owners  were  un* 
willing  to  accept  such  conditions,  to  refer  them  to.  the  express 
company.  In  the  present  case  the  conductor  permitted  the 
dog  to  remain  on  the  train,  and  had  it  put  in  the  baggage  car, 
and  neither  he  nor  the  baggage  master  intimated  to  the  ap* 
pellee  that  the  company  was  unwilling  to  carry  the  dog  or  to 
become  responsible  therefor.  It  affirmatively  appears  that  the 
appellee  did  not  know  of  the  rule  in  question.  He  was  enti- 
tled to  rely  upon  and  to  fullow  the  instructions  given  by  the 
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•ondactor:  South  and  North  Ala.  S.  R.  Co.  t.  Huffman^  76 
Ala.  492;  52  Am.  Rep.  349;  Jimn  r.  Cincinatti  He.  R.  R.  Co., 
89  Ala.  876;  Lake  Shore  etc.  Ry  Co.  t.  Roeentweig,  113  Pa.  8t 
519.  A  rule  of  which  the  passenger  has  no  notice  cannot 
have  effect  to  relieve  the  railroad  company  of  responsibility 
for  an  article  accepted  for  carriage  by  an  employee  who  is 
intmsted  with  the  duty  of  receiving  and  taking  charge  of 
goods  delivered  for  transportation,  and  who  accepts  the  arti* 
ele  in  question  apparently  in  the  coarse  of  his  employment 
and  on  behalf  of  the  prinoipaL  The  conductor  and  the  bag* 
gage  master  coald  be  treated  by  a  person  having  dealinp 
with  the  defendant  as  having  all  the  ordinary  powers  incident 
to  their  respective  positions,  except  so  far  as  restrictions  are 
imposed  upon  their  authority  which  are  known  or  ought  to  be 
known  to  the  person  dealing  with  them.  In  transacting  the 
business  intrusted  to  them,  within  the  usual  and  ordinary 
scope  of  such  business,  they  act  within  the  extent  of  their 
authority;  and  the  principal  is  bound,  provided  the  party 
dealing  with  them  acts  in  good  faith  and  without  notice  of 
any  restrictions  or  limitations  upon  their  authority:  Wheeler 
V.  MeOuire,  86  Ala.  898;  LouieviUe  Coffin  Co.  t.  Stokee,  78  Ala. 
372;  and  the  principal  is  responsible  for  the  act  of  the  agent, 
when  done  within  the  apparent  scope  of  his  authority,  though 
in  violation  of  a  rule  or  instruction  of  the  principal  which 
was  unknown  to  the  person  dealing  with  the  agent:  OiUiam 
Y.  SotUh  and  North  Ala.  R.  R.  Co.,  70  Ala.  268.  In  the  pres- 
ent case  the  baggage  master,  when  he  received  'the  dog,  was 
engaged  in  the  particular  business  with  which  he  was  in- 
trusted by  the  defendant  The  plaintiff  was  entitled  to  sup- 
pose that  he  was  dealing  with  the  defendant  through  its  reg* 
ularly  accredited  agent  in  that  department  of  its  business. 
If  the  defendant  was  unwilling  to  receive  or  to  become  re- 
sponsible for  the  dog,  the  plaintiff  should  have  been  informed 
to  this  effect  by  the  agent  No  such  information  having  been 
given,  and  the  rule  now  set  up  being  unknown  to  the  plaintiff 
when  his  dog  was  received  without  objection,  he  was  entitled 
to  look  to  the  defendant  for  its  carriage  and  proper  delivery; 
and  as  the  dog  was  lost  and  was  not  accounted  for,  the  do* 
fendant  was  liable  on  the  undisputed  facts  shown  by  the  evi- 
dence. The  plain  conclusion  from  the  evidence  is,  that  the 
dog  was  lost  in  consequence  of  the  negligence  of  the  baggage 
master;  and,  in  the  circumstances  developed  by  the  proof,  the 
defendant  could  not  shift  the  liability  from  itself  to  the  bag- 
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gage  master  individually:  CawUing  t.  Hannvbol  etc.  B,B.  Co^ 
64  Mo.  885;  14  Am.  Rep.  476;  MinUr  ▼.  Pacific  B.R.0c^41 
Mo.  6Q3;  97  Am.  Rep.  288;  Bishop  on  Non-Contract  Law,  mo. 
1167.  The  affirmative  charge  in  favor  of  the  plaintiff  wcm 
properly  given* 

AflSrmed.  ^^^^^^^ 

AoBKOT — LiABiLiTT  Of  PamoiFAL.  ^  A  prinoipftl  b  boand  by  ell  Hbm 
Mfei  of  the  as^nt  within  the  Mope  of  hie  enthority:  Bm$ck  t.  Wilooae,  tt  Miek. 
nS;  21  Am.  St.  Rep.  56S,  and  note;  WaelUer  t.  PktmUa  Am.  Obw,  19S  Rl  8*^ 
428;  19  Am.  St  Rep.  600»  mad  note;  Kbther  t.  Ooiimf,  9  Mont  191t  It 
8t  Rep.  731,  and  note. 

Raxleoass  —  laABiLrrr  or,  worn  Aoxs  or  Bmflotbm.*— A  railroad 
pany  is  anewenble  for  the  aote  of  its  ssnrants  in  the  eonne  of  their  emploj** 
ment,  whether  abasing  or  rightfully  pnisning  the  powers  oonferred  epos 
themi  Laki  Shore  etc  B.  R.  Co,  t.  Brotm,  12S  111.  162;  5  Am.  St  Rep^  WH 
OUoatfoefaiTyObuT.  ir«««;125IlLS99;8Am.8t  Rep.380landnote.  8m 
also  LtmUwttU  ec&  iTy  Ok  t.  I>omgkm,  69  Miss.  72S;  SO  Am.  8t  Rsp.  68S;  sad 
Aots  with  sMss  soUeoted. 
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AND  Iron  Company. 

tM  Af.ASAMA,  «».] 

JvBiBDionov,  GoiTfLXOT  Of. — When  two  oonrts  hsTS  oooeerrenft  jeriedtottoi^ 
that  which  first  takee  cognisanoe  of  the  ease  has  the  right  to  retain  it^ 
to  the  ezolosion  of  the  other.  If  a  trust  eetate  is  being  administsted  by 
a  court  of  competent  jurisdiction^  or  if  property  is  In  gremh  kgi$  throngb 
the  proceedings  of  such  a  court*  no  other  court  can  interfere  and  aiesl 
from  it  the  possession  and  jurisdiction  first  obtained.  It  is  Immaterial 
whether  the  two  courts  of  concurrent  jurisdiction  derire  their  poWH% 
one  from  the  federal  and  the  other  from  a  state  government^  or  beik 
from  the  same  goTcmment 

JvaisDionoir,  BxoLnsivs  Lm itation  of  ths  Ritlb  RBaAanoni  Xbolv- 
■IVINB38  Of.  — The  principle  that  no  oourt  can  interfere  with  the  pro- 
eeedings  of  a  court  of  concurrent  jurisdiction  is  subject  to  the  yislffieai 
tion  that^  to  prerent  the  abuse  of  the  principle  by  rendering  possible 
the  snooessful  perpetration  of  injustice  or  f rand  through  the  forms  ol 
law,  suitors  and  litigants  are  not  restricted  to  any  one  forum  for  thn 
adjudication  of  their  rights,  provided  only  that  such  adjudications  am 
not  upon  questions  pending  in  another  concurrent  eonrt  which  had  prior 
Jurisdiction,  and  provided  that  its  writs  or  process  shall  not  hinder  tho 
performance  of  any  lawful  mandate  of  such  concurrsnt  conrti  or  intstw 
fere  with  or  disturb  the  pcsseeiien  of  any  subject-matter  then  In  gmmirn 


ReouvuM,  JvRXBDionoir  or  otbxb  Oomm  Ovu.  —  No  oourt  can  interf< 
with  the  custody  of  property  held  by  another  court  through  a  recei 
but  may  establish  by  its  judgment  a  debt  ngaini t  the  receivership,  whick 
must  be  recognised  even  by  the  court  granting  the  receiver,  and  is  not 
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opm  to  raTimon  by  it,  If  th«  ooort  hsd  }aiiidioti<m  ol  the  wbjeot-imttw 
ftnd  th«  partiea.  Snoh  a  jodgmant^  however,  merely  eetablUhee  the  as* 
fatenoa  and  extent  of  the  oUimi  the  manner  in  wbioh  it  ihall  be  paid  io 
onder  the  control  of  the  coort  which  appointed  the  receiTar. 

JvBiBDionoir  OF  &rAn  Covbt  otis  Mattshs  Lizioatid  nr  a  Fidkeak 
CoiTKT.  — Thongh  the  trostea  of  tha  mortgage  bonds  of  an  inaolraal 
eorporation  may  hare  procnred  in  the  circuit  court  id  the  United  Statai 
a  daerea  for  the  foraclosnra  of  the  mortgage  and  the  lala  of  the  property, 
the  simple  contract  craditora  of  the  corporation  may  maintain  a  bill  m 
a  state  oonrt  to  have  the  issue  of  tha  mortgage  bonds  and  the  daoraa  far 
tiia  foredoanra  of  tha  mortgage  declared  fraudulent  and  void  as  to  them. 
Their  right  to  maintain  such  a  bill  rests  not  merely  on  the  ground  that 
the  subject-matter  of  the  second  suit  is  not  the  same  as  that  of  the  firsts 
but  also  on  tha  ground  that  they  are  without  adequate  means  of  assert- 
ing their  aiaima  in  tha  fcradcanra  suit,  since  they  are  unable  to  make 
themsalvaa  partiee  thereto  without  tha  consent  of  the  complainant 
therein,  and  do  not  occupy  that  relation  to  the  matter  or  tha  partiee  in 
tha  suit,  which  would  enable  them  to  file  a  bill  of  review  of  the  decree^ 
and  show  error  apparent  on  tha  record. 

Waitbb  or  Ibbmovlar  PbociidivVm.  —  All  objeotiona  that  might  have 
baan  made  to  tha  irregularity  of  filing  a  bill  in  tha  wrong  aounty  are 
deemed  to  have  been  waived,  if  the  case  is  removed  by  tha  oaosant  of 
aonnsel  to  another  county,  and  there  submitted  on  damurrais  to  tha 
bill  without  any  reference  having  been  made  to  tha  u 


Alex.  T.  London^  for  the  appellants. 
PMtt»  and  PeUui,  for  the  respondenta. 

Coleman,  J.  Complainants,  as  simple  eontraot  creditors 
of  the  Brierfield  Coid  and  Iron  Company,  file  their  bill  on 
behalf  of  themselves  and  all  other  creditors  who  may  come 
in  as  such  and  contribute  to  the  prosecution  of  the  suit  The 
case  made  by  the  bill,  so  far  as  is  necessary  to  be  stated, 
omitting  names,  is  this:  That  on  May  4,  1882,  the  Brierfield 
Coal  and  Iron  Company  was  organized  as  a  corporate  body, 
with  an  aothorized  capital  stock  of  seven  hundred  and  fifty 
thousand  dollars,  divided  into  seven  thousand  five  hundred 
shares  of  one  hundred  dollars  each,  of  which  amount  three 
hundred  and  twenty-five  thousand  dollars  was  subscrilied; 
that  after  organization,  and  before  any  business  was  done^ 
the  president,  in  pursuance  of  a  resolution  adopted  by  the 
stockholders,  opened  other  books  of  subscription  for  the  pur* 
pose  of  raising  money  to  purchase  the  necessary  property  and 
machinery  and  outfit  to  open  and  operate  coal  and  iron  mines, 
and  manufacture  coke  and  iron,  etc.;  that  the  last  subsorip- 
lion  was  made  under  the  following  agreement:  ^Now,  ther«» 
fore,  the  undersigned  agree  to  pay  to  said  company  the 
amounts  respectively  set  opposite  our  names,  in  such  sums 
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and  at  8ach  times  as  the  directors  of  said  company  may 
quire,  and  to  receive  from  said^  company,  for  each  nine  han- 
dred  dollars  paid  in,  the  sum  of  one  thousand  dollars  in  a 
dz  per  cent  mortgage  bond  of  said  company,  and  nine  hun* 
dred  dollars  in  the  capital  stock  of  said  company.    Not  more 
than  •  •  •  •  per  centum  of  each  subscription  to  be  called  for 
during  one  month.''    Four  hundred  and  twenty  thousand 
dollars  of  this  last  subscription  was  taken.    No  report  of  the 
last  subscription  was  made,  or  in  any  manner  made  public; 
that  on  the  Ist  of  September,  1882,  the  stockholders,  who  were 
the  subscribers,  authorised  the  issue  of  five  hundred  thou* 
sand  dollars  of  firs^mortgage  bonds,  to  run  thirty  years,  and 
to  bear  six  per  cent  interest,  payable  semi-annually,  and  to 
secure  their  payment  authorized  the  execution  of  a   first 
mortgage  on  all  its  property  and   eflfects;  that  the  bonds 
were  issued,  one  thousand  dollars  in  bonds  for  each  nine 
hundred  dollars  paid  in  as  aforesaid,  and  also,  in  addition  to 
the  bonds  issued,  to  each  subscriber  for  nine  hundred  dollars 
paid,  nine  hundred  dollars  of  stock  were  issued,  which  pur- 
ported on  its  face  to  be  fully  paid  for;  that  the  mortgage  was 
executed  and  duly  recorded,  and  is  made  exhibit  A  to  the 
bill;  that  nothing  was  paid  for  the  stock  and  bonds  except 
certain  amounts  paid  on  account  of  the  subscription;  and 
that  the  bonds  were  issued  to  and  are  now  held  by  parties 
having  full  notice  and  knowledge  of  the  agreement  on  which 
the  same  were  issued,  and  the  larger  part  are  held  by  the 
original  subscribers;  that  during  the  years  1886  and  1887, 
the  Brierfield  Coal  and  Iron  Company  became  indebted  to 
orators  for  a  large  amount;  that  in  July,  1887,  the  said  com- 
pany became  financially  embarrassed,  and  the  trustee  named 
in  the  deed  of  trust,  in  pursuance  of  a  provision  in  the  deed 
of  trust,  demanded  and  received  **a  further  assurance"  to 
secure  the  bonds  which  had  been  issued,  and  within  a  few 
days  thereafter  demanded  and  took  possession  of  all  the 
property  of  said  company;  and  on  the  third  day  of  August, 
1887,  the  said  trustee  filed  his  bill  in  the  circuit  court  of  the 
United  States  for  the  middle  district  of  the  state  of  Alabama, 
and  asked  authority  from  the  said  circuit  court  to  issue  cer- 
tificates, which  should  be  a  first  lien  upon  the  property  of 
said  corporation;  that  when  the  bill  was  filed  by  the  trustee 
there  was  due  and  unpaid  of  the  subscription  for  the  stock  a 
large  amount,  to  wit,  five  hundred  thousand  dollars,  and  with 
the  knowledge  of  these  facts  the  trustee,  with  the  knowledge 
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and  consent  of  the  directors  and  of  said  corporatioiit  procured 
an  order  of  the  coart  for  that  purpose,  and  issued  sixty^fiTO 
thousand  dollars  in  certificates,  which  were  to  be  a  first  lien 
or  charge  upon  the  property;  that  on  the  28th  of  July,  1887, 
the  corporation  was  insolvent,  and  after  the  trustee  took  po»* 
•ession  of  the  property  it  ceased  to  carry  on  the  business  for 
which  it  was  organized ;  that  the  bonds  were  issued  without 
consideration,  and  under  the  laws  of  Alabama  were  void; 
that  under  the  bill  filed  in  the  said  circuit  court  of  the 
United  States,  with  the  consent  of  the  corporation,  the  court 
has  decreed  a  foreclosure  of  the  mortgage  and  further  assur- 
ance, and  a  sale  of  the  property;  that  the  debts  of  the  corpo- 
ration, not  included  in  the  mortgage,  amount  to  one  hundred 
and  fifty  thousand  dollars,  and  that  the  issue  of  the  bonds 
was  a  fraud  on  the  creditors,  and  the  ^'  deed  of  further  assur- 
ance" was  fraudulent,  and  made  with  intent  to  hinder,  de- 
lay, and  defraud  the  creditors;  and  that  the  bill  was  filed 
and  prosecuted  in  the  federal  court,  and  the  certificates  were 
issued  for  the  purpose  of  hindering,  delaying,  and  defrauding 
the  creditors  of  said  corporation.    Other  facts  to  show  fraud 
are  averred. 

The  bill  states  that  complainants  and  the  other  creditors 
had  no  notice  or  knowledge  or  information  of  the  terms  upon 
which  the  bonds  were  issued,  or  the  consideration  of  the  same, 
or  for  the  mortgage  or  further  assurance,  until  after  the  bill 
was  filed  in  the  circuit  court  of  the  United  States.  The  bill 
prays  that  the  bonds  be  declared  fraudulent  and  void,  and 
that  the  mortgage  and  further  assurance  be  decreed  fraudu- 
lent and  void,  and  the  issue  of  certificates  be  declared  fraudu- 
lent, and  that  the  decree  of  foreclosure  and  sale  be  declared 
fraudulent  and  void  against  complainants,  and  for  an  account 
Only  the  trustee  and  the  corporation  are  made  parties  defend- 
ant in  the  present  bill. 

To  the  bill,  as  a  whole,  the  respondents  severally  demurred, 
and  each  assigned  several  grounds  of  demurrer;  but  all  raise, 
and  were  intended  to  raise  in  different  ways,  the  question  of 
the  jurisdiction  of  the  chancery  court,  the  plaintiff's  bill 
showing  that  the  circuit  court  of  the  United  States,  under  a 
bill  filed  by  the  trustee,  had  decreed  a  foreclosure  and  sale  of 
the  property,  which  was  then  unexecuted,  and  had  authorized 
the  issue  of  the  certificates.  No  other  question  is  raised  by  the 
demurrers,  and  none  other  will  be  considered. 
The  principle  is  universally  acknowledged,  that  when  two 
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oourts  have  concurrent  jurisdiction,  that  which  first 
cognizance  of  the  case,  has  the  right  to  retain  it|  to  the  exoltt* 
sion  of  the  other;  that  if  a  trust  estate  is  being  adminietered 
by  a  court  of  competent  juriBdiction,  or  where  property  is  in 
gremio  legU^  of  a  court  of  rightful  jurisdiction,  no  other  court 
can  interfere,  and  wrest  from  it  the  possession  and  jurisdii^ 
tion  first  obtained.    As  was  said  in  Peck  t.  JennesM^  7  How. 
624,  625,  ^  Where  a  court  has  jurisdiction,  it  has  a  right  to  de» 
cide  every  question  which  occurs  in  the  cause;  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  till  reversed, 
is  regarded  as  binding  in  every  other  court;  and  where  the 
jurisdiction  of  a  court,  and  the  right  of  a  plaintiff  to  proae* 
cute  his  suit  in  it,  has  once  attached,  that  right  can  not  be 
arrested  or  taken  away  by  proceedings  in  any  other  court. 
These  rules  have  their  foundation,  not  merely  in  comity,  but 
in  necessity.    For,  if  one  court  may  enjoin,  the  other  may 
retort  by  injunction;  and  thus  the  parties  be  without  remedy, 
being  liable  for  a  process  for  contempt  in  one,  if  they  dare  to 
proceed  in  the  other.    Neither  can  one  take  property  from  the 
custody  of  the  other  by  replevin,  or  any  other  process,  for  this 
would  produce  a  conflict  extremely  embarrassing  to  the  ad- 
ministration of  justice." 

The  rule  here  declared  has  been  adopted  and  followed  in- 
variably by  all  subsequent  decisions.  Many  of  them,  how- 
ever, have  given  it  a  very  broad  and  extensive  significance, 
while  others  have  limited  its  meaning,  and  consequently  the 
application  of  the  principle  has  not  in  all  repects  been  uniform. 

In  the  case  of  Vaughan  v.  Northup^  15  Pet  1,  it  was  held, 
that  an  administrator  appointed  in  one  state  must  account  for 
the  assets  received  by  him  according  to  the  law  of  his  appoint* 
ment,  and  could  not  be  sued  in  the  court  of  another  state  for 
the  assets  received  and  held  by  him  in  his  official  capacity. 
WilliamB  v.  Benedict^  8  How.  107,  was  a  case  where  an  estate 
had  been  declared  insolvent,  and  the  assets  were  being  admin- 
istered in  the  state  courts  for  the  benefit  of  all  the  creditors. 
It  was  held,  that  the  property  was  in  gremio  legU^  and  not  sub- 
ject to  levy  by  the  United  States  marshal  at  the  suit  of  a  credi- 
tor suing  in  the  federal  courts. 

In  the  case  of  Pedle  v.  PhippSj  14  How.  872,  eommissionen 
had  been  appointed  to  settle  up  and  distribute  the  assets  of 
an  insolvent  bank,  and  it  was  held  that  no  other  oonrt  had 
jurisdiction  to  interfere  at  the  suit  of  creditors,  and  apply  the 
assets  to  the  payment  of  their  claims;  that  it  was  the  duty  of 
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all  ereditora  to  apply  to  the  state  oonrt  which  had  talcen  Jnria- 
dictioQ  of  the  settlement  and  distribation  of  the  assets.  The 
principles  declared  in  this  decision  are  reaflSrmed  in  BarUm 
T.  Barbour,  104  U.  S.  126. 

In  the  case  of  Taylor  t.  Carryl,  20  How.  683,  a  writ  of  at- 
tachment issued  by  a  state  court  had  been  levied  upon  a  ves- 
sel, and  the  vessel  replevied.  Suit  wasr  afterwards  begun  in 
a  court  of  admiralty  to  enforce  seamen's  wages,  and  the  writ 
placed  in  the  hands  of  a  marshal.  It  was  held  that  the  state 
court  having  possession  first,  the  possession  could  not  be  in- 
terfered  with  by  the  admiralty  court,  citing  Hagan  v.  Lucom^ 
10  Pet.  400.  In  this  case  there  was  a  dissenting  opinion  by 
Taney,  C.  J.,  who  recognized  the  general  principle,  but  held 
that  because  of  the  equities  of  the  claimants  (the  lien  of  sea- 
men's wages),  of  which  alone  the  admiralty  court  had  juris- 
diction, the  jurisdiction  of  the  admiralty  court  did  not  violate 
the  rule.  The  rule  declared  by  Taney,  C.  J.,  seems  to  be  the 
law  in  this  state,  in  which  it  has  been  declared  that  although 
the  probate  and  chancery  courts  may  have  concurrent  juris- 
diction, yet  if  there  are  peculiar  equities  of  which  the  probate 
court  cannot  take  jurisdiction,  then  the  chancery  court  may 
proceed,  without  a  violation  of  the  rule:  Ooidd  v.  Hayeif  19 
Ala.  448;   WilHnson  v.  StuaH,  74  Ala.  198. 

The  case  of  Freeman  v.  Howe,  24  How.  450,  after  re-affirm- 
ing the  principle  in  Peck  v.  Jenness,  7  How.  624,  625,  declared 
that  property  in  the  hands  of  the  United  States  marshal, 
seized  by  him  upon  a  writ  from  the  circuit  court  of  the  United 
States,  could  not  be  replevied  or  interfered  with  by  a  writ  from 
a  state  court,  and  further  held  that  the  principle  did  not  de* 
pend  upon  the  rights  of  the  parties  involved,  and  that  it  ap- 
plied to  persons  who  were  not  parties  to  the  original  or  first 
Bait  In  Bigg$  v.  Johnson  Co.,  6  Wall.  166,  it  was  declared  that 
the  rendition  of  a  judgment  did  not  exhaust  the  jurisdiction, 
but  that  it  continued  until  the  judgment  was  satisfied;  that 
process  subsequent  to  the  judgment  was  as  necessary  as  pro- 
cess antecedent;  that  process  of  the  state  courts  could  not  in- 
terfere with  the  jurisdiction  of  the  federal  courts,  neither  the 
federal  courts  with  the  state  court;  that  where  there  was  con- 
current jurisdiction,  the  one  which  first  had  jurisdiction  of 
the  matter  continued  to  exercise  it  without  interference. 

In  the  case  of  Barton  v.  Barbour,  104  U.  S.  126,  Woods,  J., 
declared  that  the  rule  was  not  limited  to  cases  where  the  pur- 
pose was  to  interfere  with  the  poaaession  of  the  receiver,  but 
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•xtendt  to  suits  in  OMumpnC,  or  other  eases  where  the  effect 
of  the  sait  or  judgment  against  the  receiver  would  be  to  di- 
minish the  assets  in  his  hands.  Miller,  J.,  in  a  dissenting 
opinion,  nses  the  following  language:  ^  I  know  of  no  principle 
or  precedent  whereby  a  court  of  law,  having  before  it  a  plain- 
tiff with  a  cause  of  action  of  which  it  has  jurisdiction,  and  a 
defendant  charged  with  an  act  also  within  its  jurisdiction,  is 
bound,  or  even  is  at  liberty,  to  deny  the  plaintiff  his  lawful 
right  to  a  trial  because  the  defendant  is  a  receiver,  appointed 
by  some  other  court,  and  to  leave  the  suitor  to  that  for  rem- 
edy";  and  quoting  approvingly  from  Kinney  v.  Crochet^  18 
Wis.  74,  continues:  '*  There  can  be  no  room  to  question  this 
conclusion  [the  right  to  sue  a  receiver  without  leave  of  the 
court],  in  all  cases  where  there  is  no  attempt  to  interfere  with 
the  actual  possession  of  property  which  the  receiver  holds  un- 
der the  order  of  a  court  of  chancery,  but  only  an  attempt  made 
to  obtain  a  judgment  at  law  in  a  claim  for  damages." 

In  Wiswall  v.  Samp^ony  14  How.  62,  66,  it  was  held  that 
property  in  the  hands  of  a  receiver  for  one  court  could  not  be 
sold  so  as  to  pass  title  to  the  purchaser,  under  executions  ie- 
sued  from  another  court.  If  such  a  sale  was  pronounced 
valid,  it  would  have  the  effect  to  wrest  from  another  court  its 
rightful  possession  of  the  property. 

In  Buck  V.  Colhaih^  3  Wall.  334, — opinion  by  Miller,  J., — 
it  was  held  that  whenever  property  has  been  seised  by  an  ofli- 
cer  of  a  court,  the  property  is  in  possession  of  the  court,  and 
no  other  court  can  take  possession  of  it.  This  general  prin« 
ciple  has  its  limitations.  It  is  only  while  the  property  is  in 
the  possession  of  the  court,  actually  or  constructively.  When 
the  litigation  [is  ended  or  the  possession  discharged,  other 
courts  can  then  deal  with  it.  No  contest  can  then  arise  aboot 
the  possession.  Officers  of  the  court  seizing  property  des- 
cribed in  the  mandate,  such  as  writs  of  replevin  at  common 
law,  orders  of  sequestration  in  chancery,  or  process  in  rvm, 
will  be  protected;  but  when  the  writ  issued  is  to  be  levied 
generally,  without  particular  instructions  or  description  of  the 
property  to  be  taken  in  possession  or  levied  upon,  and  the 
officer  exercises  a  discretion  in  the  execution  of  the  writ,  he 
may  be  sued  in  trespass  for  an  abuse  of  the  discretion,  or  a 
wrongful  use  of  the  writ,  but  no  suit  can  be  maintained  to 
take  from  him  the  possession  of  the  property. 

The  chancery  court  of  Louisville,  Kentucky,  by  a  decree  dh 
rected  its  marshal  to  deliver  the  church  (the  matter  of  contn^ 
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ytnj)  to  Watson  and  others.  While  this  snit  was  pending, 
and  the  church  was  in  ibhe  possession  of  the  marshal  of  ths 
chancery  court,  Jones  and  others  filed  a  bill  in  the  United  States 
court  to  get  possession  of  the  church,  and  to  enjoin  the  marshal 
from  delivering  the  church  to  Watson,  and  to  enjoin  Watson 
from  taking  possession  of  the  church.  In  Wat$(m  ▼•  JoneM^ 
13  Wall.  713,  Miller,  J.,  said:  ''The  decisions  of  this  court  in 
the  cases  of  Taylor  y.  Carryl,  20  How.  583;  Freeman  t.  Howe^ 
24  How.  450;  and  Buck  y.  Colbaih,  3  Wall.  334,  are  conclu- 
sive that  the  marshal  of  the  chancery  court  cannot  be  dis- 
placed as  to  the  actual  possession  of  the  property,  because 
that  might  lead  to  a  personal  conflict  between  the  officers  of 
the  courts  for  the  possession;  and  the  cases  ot  Diggs  y.  WoU 
<oU^  4  Cranch.  179,  and  Peck  y.  Jenness,  7  How.  624,  625,  are 
conclusiye  against  any  injunction  from  the  federal  court  for* 
i>idding  Watson  et  al.  from  taking  possession  of  the  church 
which  the  decree  of  the  chancery  court  required  the  marshal 
to  deliver  to  them."  But  the  court  held,  under  the  prayer  for 
general  relief^  the  court  was  authorized  to  grant  any  relief  to 
the  plaintiff,  authorized  by  the  pleadings  and  proof,  **  which 
did  not  enjoin  the  defendants  Watson  and  others  from  taking 
possession  of  the  church,  or  which  did  not  disturb  the  posses- 
sion of  the  marshal  of  the  Louisyille  chancery  court"  Ws 
do  not  cite  this  case  as  indorsing  altogether  the  conclusion 
reached  by  the  court  in  the  relief  granted,  but  as  an  authority 
recognizing  and  declaring  the  limitations  placed  upon  the 
general  rule  laid  down  in  Peck  y.  Jenness,  7  How.  624,  625^ 
and  which  has  been  followed  in  so  many  decisions. 

The  case  of  Krippendorf  y.  Hyde^  110  U.  S.  276,  arose  fat 
this  way:  Hyde  and  Brother  brought  suit  in  the  United 
States  circuit  court  against  Frey  et  al.,  and  sued  out  an  at- 
tachment, which  was  levied  upon  a  large  stock  of  goods  in  tbs 
possession  of  Krippendorf,  who  claimed  them  as  his  own. 
Krippendorf  executed  a  forthcoming  bond  to  the  marshal. 
After  jndgme^nt  against  Frey,  the  goods  having  been  disposed 
of,  Krippendorf  paid  their  value  to  the  marshal.  He  then 
filed  his  bill  on  the  equity  side  of  the  same  court  in  which  the 
attachment  suit  was  brought,  made  the  marshal  and  attaching 
creditors  defendants,  set  up  his  claim  to  the  money  in  the 
hands  of  the  marshal,  and  prayed  that  the  marshal  be  enjoined 
^m  paying  it  over  to  the  creditors.  The  court  held  that 
Krippendorf  might  have  maintained  trespass  against  the  mar- 
shal, but  that  he  could  not  replevy  the  property  in  a  state 
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ooart,  as  it  must  be  regarded  at  in  the  eustodj  of  the  UnlteA 
Stateii  circuit  court  It  was  held  thai  the  bill  waa  maintain* 
able,  not  as  an  original  bill  in  equity,  but  as  ancillarj  to  tlio 
principal  action  at  law,  in  which  the  attachment  issued,  and 
should  be  regarded  as  merely  a  petition  in  that  cause,  •  •  •  • 
and  on  account  of  the  peculiar  relations  of  the  courts  of  tho 
state  and  the  United  States,  it  was  permissible  as  a  neoessarj 
result  to  prevent  a  failure  of  justice,  and  to  furnish  in  aocb 
eases  a  certain,  adequate,  and  complete  remedy,  against  inju* 
rious  abuses  of  the  process  of  the  court,  by  supplying  a  meane 
in  the  principal  suit  of  trying  the  title  to  property  in  the  ous* 
tody  of  the  law. 

The  case  of  CovM  y.  Heyman^  111  U.  8. 176,  re*affirms  the 
doctrine  declared  in  Krippendorf  r.  Hyde^  110  U.  8.  276,  and 
holds  that  it  is  an  error  for  a  state  court  to  permit  the  recoT- 
ery  of  the  possession  of  property  by  its  rightful  owner  against 
a  marshal  of  the  United  States,  held  by  him  by  the  levy  of  an 
attachment  or  execution  issued  from  a  federal  court;  that  the 
property  is  in  the  custody  of  the  law,  and  its  possession  ean« 
not  be  disturbed  by  the  process  of  any  state  court  This  ease 
further  holds,  that  the  owner  could  maintain  suit  in  trespasa 
against  the  marshal,  or  by  petition  in  the  court  firom  which 
the  writ  issued  to  the  marshal,  the  owner  could  be  fully  pn^ 
tected,  either  in  his  rights  of  ownership  to  the  property  or 
the  money  in  the  hands  of  the  marshal;  citing  a  number  of 
authorities,  which  have  been  referred  to  and  quoted  from  in 
this  decision. 

In  the  case  of  HeidritUr  r.  Elizabeth  Oil  Cloth  Co^  112  U.  & 
294,  Heidritter  brought  suit  in  (uaumprit  in  the  state  of  New 
Jersey,  and  in  the  same  suit  averred  facts  to  fix  and  establish 
a  mechanic's  lien  upon  a  building  of  the  defendant  At  the 
time  the  suit  was  commenced  to  fix  and  enforce  a  mechanic's 
lien,  the  premises  in  controversy  were  in  the  actual  possession 
of  a  United  States  marshal,  having  been  seised  by  the  col- 
lector of  internal  revenue,  and  were  being  held,  pending  the 
prosecution  of  a  suit  to  have  the  premises  condemned  and  de» 
dared  forfeited  fbr  having  been  unlawfully  used  as  a  distillery. 
The  building  was  sold  under  a  judgment  of  the  state  court, 
and  plaintiff,  Heidritter,  became  the  purchaser.  The  defend- 
ant held  under  the  marshal's  deed,  the  premises  haviug  been 
•old  by  him  on  execution  from  the  federal  court  The  court 
held  that  the  proceedings  in  the  state  court  to  enforce  the 
mechanio's  lien  took  place  when  the  property  was  in  the  ex« 


Not.  1891.]    Gat,  Habdu  ft  Co.  «.  B.  a  ft  L  Oa  181 

closiTo  oaBtody  and  oonirol  of  the  distriot  eourt  The  iiib» 
■tantial  yiolatioii  of  the  jarisdiotioQ  of  the  distriot  court  con- 
■iated  in  the  control  over  the  property  in  ite  poeseMion  Msnmed 
and  asserted  in  commencing  the  proceedings  to  enforce  against 
it  the  lien  claimed  by  the  plaintiffs,  prosecuting  the  claims  to 
jodgment«  and  consummating  them  by  a  sale;  citing  WimmM 
T.  Sampion,  14  How.  62,  and  others.  The  opinion  prooeed% 
however,  as  follows:  **  But  it  is  to  be  understood  as  a  qualifi* 
eation  of  what  has  been  said,  that  we  do  not  mean  to  decide 
that  the  plaintiff  in  the  actions  in  the  state  court  might  not| 
without  prejudice  to  the  jurisdiction  of  the  district  court,  com- 
mence their  actions,  so  far  as  that  was  a  step  necessary  by  the 
mechanic's  lien  law  of  New  Jersey,  for  the  mere  purpose  of  fix« 
ing  and  preserving  their  rights  to  a  lien;  provided  always  they 
did  not  prosecute  their  actions  to  a  sale  and  disposition  of  the 
property,  which,  by  relation,  would  have  the  effect  of  avoiding 
the  jurisdiction  of  the  district  court  under  its  seisore.  The 
distinction  seems  reasonable  and  just,  and  is  supported  by  de» 
cisions '';  citing  Clifton  v.  Foster^  103  Mass.  283;  4  Am.  Rep. 
689;  WilliatMY.  Benedict,  SHoYf.  107;  YanUy  y.  Lavender^  21 
WalL  276. 

In  the  case  of  WaUing  v.  MiUer,  108  N.  Y.  178,  2  Am.  St. 
Rep.  400,  it  was  held  that  the  possession  of  the  receiver  most 
not  be  disturbed,  except  by  permission  of  the  court,  by  per* 
sons  having  adverse  though  paramount  claims,  and  a  sale 
under  execution  of  property  in  the  custody  of  a  receiver, 
though  under  a  levy  made  prior  to  his  appointment,  is  void, 
unless  authorized  by  the  court;  that  before  the  sale  was  made, 
leave  to  make  the  sale  should  be  granted  by  the  court  which 
appointed  the  receiver;  that  the  appointment  did  not  destroy 
the  lien,  and  application  might  also  be  made  to  the  court  for 
payment  of  the  execution  out  of  the  proceeds  of  the  sale  made 
by  the  receiver. 

In  the  case  of  Drury  v.  Crou^  7  Wall.  299,  the  dlreo- 
tors  fraudulently  procured  a  mortgage  to  be  foreclosed  for 
a  much  larger  sum  than  was  due,  of  which,  by  a  fraudulent 
combination  with  the  purchaser,  they  were  to  be  benefited. 
Upon  a  bill  by  the  creditors,  it  was  decreed  that  the  pur- 
ehaser  should  be  held  liable  as  a  trustee  for  the  creditors. 

In  the  case  of  Stout  v.  Lye^  108  U.  8.  66,  the  general  prin- 
ciple of  law  under  consideration  was  conceded.  The  real 
question  before  the  court  for  decision,  and  which  was  decided, 
was.  whether  the  state  court  or  the  federal  court  first  had 
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jorisdioiion;  and  it  was  held  that  by  the  filing  of  the  pett- 
tion,  and  the  proceeding  in  the  state  court  for  the  foreoloeare 
of  the  mortgage,  that  court  was  the  first  to  assume  and  exer- 
cise jurisc^iction;  and  the  court  further  held  that  the  decree 
ascertaining  and  fixing  the  amount  of  the  indebtedness  of  the 
mortgagor  to  the  mortgagee  was  conclusive  and  binding  upoQ 
other  creditors  of  the  mortgagor,  so  far  as  it  fixed  a  liability 
of  the  mortgagor  and  its  amount  to  the  mortgagee.  The  piin* 
ciples  of  law  raised  by  the  demurrers  of  the  respondents  in 
the  case  under  consideration  were  not  involved  in  the  case  of 
SUmi  Y.  Lye,  103  U.  S.  66. 

The  HoUaday  can,  27  Fed.  Rep.  830,  was  a  bill  in  equity 
in  the  federal  court  by  Hickox  against  Holladay  to  set  aside 
a  fraudulent  conveyance  made  by  Ben  Holladay  to  his 
brother  Joseph  Holladay.  After  disposing  of  other  questions 
which  arose  in  the  case,  the  opinion  proceeds  as  follows: 
**  The  answer  of  Holladay  also  contains  an  allegation  in  bar 
of  this  suit,  to  the  effect  that  on  November  7,  1883,  and  prior 
to  the  commencement  thereof,  the  circuit  court  of  the  state 
for  the  county  of  Multnomah,  in  a  suit  then  pending  therein 
between  Ben  Holladay  and  Joseph  Holladay,  appointed  a  re- 
eeiver  of  all  the  property  mentioned  in  the  bill  herein,  who  is 
now  in  possession  of  the  same  as  such  receiver,  which  suit  is 
still  pending  in  said  court.  In  support  of  this  defense,  conn* 
sel  submit  the  proposition  that  while  property  is  in  the  handa 
of  a  receiver  appointed  by  a  court,  no  other  court  can  aoqoira 
or  take  jurisdiction  of  a  suit  concerning  such  property,  and 
cites  a  number  of  authorities  in  support  thereof;  but  the  prop- 
osition is  altogether  too  broad,  and  is  unsupported  by  the  au- 
thorities cited.  The  receiver  has  no  right  in  the  property,  bat 
only  the  possession  thereof.  So  long  as  that  is  not  disturbed 
or  questioned,  parties  may  litigate  in  the  same  court  or  els^ 
where  questions  concerning  the  ultimate  right  and  title  to 
the  property;  and,  therefore,  notwithstanding  the  case  of 
Holladay,  and  the  possession  of  the  receiver  therein,  this 
court  may  take  jurisdiction  of  a  suit  to  set  aside  or  postpone 
an  alleged  fraudulent  conveyance  of  any  of  this  property  by 
Ben  Holladay  which  hinders  or  delays  the  plaintiff  in  tlM 
enforcement  of  his  judgment  against  said  Holladay.  In  Bmek 
T.  Colbath,  8  Wall  334,  this  question  is  examined  by  Mr. 
Justice  Miller,  and  the  conclusion  reached  that  the  mlo 
among  courts  of  concurrent  jurisdiction,  that  the  one  which 
first  obtains  jurisdiction  of  a  case  has  the  exclusivo  right  to 
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decide  every  qaestion  arising  therein,  it  eubjeot  to  limltatione. 
See  also  Andrews  y.  Smithy  19  Blatcbf.  100;  6  Fed.  Rep.  888. 
**  The  object  of  the  snit  in  the  state  court  between  the  two 
HolladajB  is  not  stated  in  the  answer;   but  in  the  nature  of 
things,  it  cannot  involve  the  matters  in  controversy  here,  and 
particularly  the  question  of  whether  the  plaintiff  is  entitled, 
MM  a  creditor  of  Ben  Holladay,  to  have  these  conveyances  to 
Joseph  Holladay  set  aside,  or  postponed  in  favor  of  the  judg- 
ment against  the  former.    If  this  court  should  find  that  these 
conveyances  were  made  with  intent  to  hinder  and  delay  the 
plaintiff  in  the  collection  of  his  demand,  under  such  ciroum* 
stances  as  makes  the  grantee  therein  a  participant  in  the 
fraud,  it  would  be  its  duty  to  decree  that  they  be  set  aside,  or 
postponed  in  favor  of  the  plaintiff's  judgment.    So  far  there 
would  be  no  interference  with  the  process  of  the  state  court, 
or  the  possession  of  the  receiver.     Whether  this  court  will 
stop  there,  and  remit  the  plaintiff  to  his  execution  out  of  the 
same  state  court  on  his  judgment  therein,  or  provide  for  the 
sale  of  so  much  of  the  property  by  a  master  as  may  be  suffi« 
cient  to  satisfy  the  same,  together  with  the  cost  incurred  ia 
this  court,  will  depend  on  circumstances.     The  latter  course 
cannot  be  pursued  while  the  receiver  is  in  charge,  for  that 
would  necessarily  interfere  with  his  possession.     But  so  long^ 
as  the  plaintiff's  right  to  enforce  the  judgment,  and  for  the 
amount  found  due  him,  depends  on  a  decree  of  this  court,  it 
is  proper,  and  very  convenient,  that  any  disposition  of  the 
property  in  question  to  satisfy  the  same  should  be  made  on  its 
pro<ies8.    And  provision  may  be  made  in  the  decree  that  the 
sale  shall  be  delayed  until  the  receiver  is  discharged,  or  that 
the  plaintiff  may  apply  on  the  footing  of  the  decreCi  for  aa 
order  of  sale  as  soon  as  such  discharge  takes  place." 

In  the  case  of  the  Daniel  Kaine^  85  Fed.  Bep.  786,  Paine 
recovered  a  judgment  in  thestate  court  of  Pennsylvania  against 
James  Linn,  a  tenant  in  common  of  the  steamboat  Daniel 
Eaine,  execution  issued,  and  the  sheriff  made  this  return: 
*'  Levied  upon  all  the  right,  title,  and  interest  of  the  defendant 
in  the  steamboat  Daniel  Kaine,  in  the  hands  of  the  United 
States  marshal,  and  gave  notice  to  the  United  States  marshal 
(Miller)  of  said  levy,  and  made  claim  upon  proceeds  of  boat'' 
After  stating  these  facts,  the  court  proceeds:  ^  Was  it  then 
beyond  the  reach  of  his  execution  creditors  whose  judgment 
was  in  the  state  court?  It  is,  indeed,  undeniable,  that  this 
esort  has  obtained  exclusive  jurisdiction  over  the  vessel  for 
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all  the  purposes  of  the  suit  which  had  been  here  institatad: 
Heidritter  w.  Elizabeth  Oil  Cloth  Co.,  112  U,  8.  294;  and  it  la 
not  to  be  doubted  that  property  once  attached  or  levied  on  ia 
in  the  custody  of  the  law,  and  is  not  liable  to  be  taken  by 
another  execution  in  the  hands  of  a  different  officer,  aapeci* 
ally  if  that  officer  is  acting  under  a  different  jurisdiction: 
Hagan  v.  Lwas,  10  Pet  400;  Taylor  v,  Carryl,  20  How.  683; 
Freeman  v.  Howe,  24  How.  450.    It  will  be  perceived,  however, 
that  the  sheriff's  levy  here  did  not  involve  the  disposition  or 
control  of  the  property.    It  was  made  in  manifest  subordina- 
tion to,  and  iu  recognition  of  the  right  of  the  marshal  to  hold 
and  dispose  of  the  vessel.    Nor  was  actual  seizure  necessary 
fto  give  efficacy  to  the  sheriff's  levy,  as  it  was  made,  not  npon 
'the  res  itself,  but  merely  upon  the  defendant's  interest:  Srodee 
T.  Caven,  8  Watts,  258;  Welsh  v.  BeU,  32  Pa.  St  13;  but  the 
•execution  creditor  here  need  not  stand  on  the  sheriff's  levy. 
In  Pennsylvania,  a  fi.  fa.  binds  all  the  defendants'  personal 
property  in  the  bailiwick,  whether  there  is  a  levy  or  not;  and 
•the  lien  attaches  from  the  time  the  writ  is  put  in  the  sheriff's 
bands:  Duncan  w.  McCwmber,  10  Watts.  212.    The  issuing  of 
4he  execution  from  the  court  of  common  pleas  was  not  an  in« 
terference  with  the  marshal,  and  in  nowise  tended  to  bring 
about  a  conflict  of  jurisdiction.    What  good  reason,  then,  is 
there  for  denying  to  this  execution  creditor  the  benefit  of  a 
lien?    In  Heidritter  v.  Elitaheth  Oil  Cloth  Co.,  112  U.  S.  294, 
the  court  noticed  and  carefully  distinguished  between  the  pro- 
ceedings in  the  state  court  for  the  purpose  of  declaring  and 
establishing  the  mechanic's  lien,  and  the  subsequent  proceed* 
ings  involving  the  sale  of  the  property,  the  latter  only  being 
adjudged  void." 

In  the  case  of  BdU  v.  Tompkins,  41  Fed.  Rep.  486,  after  stat- 
ing the  general  principle,  that  ^^  this  court  cannot  invade  tha 
jxwsession  of  the  subject-matter  of  controversy  already  taken 
by  the  state  court  having  concurrent  authority,  and  in  the 
exercise  thereof;  for  the  rule  is  here  as  elsewhere,  that  the 
court  which  first  acquired  possession  of  the  subject  will  retain 
it,  and  the  power  to  dispose  of  it  by  its  own  adjudication,  cit- 
ing Williams  v.  Benedict,  8  How.  107;  Freeman  w.  Howe^  24 
How.  450;  Yonley  v.  Lavender,  21  Wall.  276,  proceeds  as  fol- 
lows: **  And  this  brings  us  to  the  pivotal  question  in  the  pres- 
ent inquiry:  What  is  the  nature  and  character  of  the  posses- 
sion of  the  state  or  federal  court  which  excludes  the  exercise 
of  authority  over  the  subject  or  thing  by  the  other?    From 
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the  authorities  on  ibis  subject  (which  in  the  ciroaU  conrts  ar« 
not  altogether  harmonious),  and  from  the  reasons  for  the  mle^ 
I  apprehend  it  to  be,  substantially,  that  the  possession  con* 
templated  as  sufficient  to  make  it  exclusive  is  that  which  the 
court  by  its  process,  or  some  equivalent  modCi  has,  either  for 
the  direct  purpose  of  the  proceeding,  or  for  some  other  purpose 
ancillary  to  the  main  object,  drawn  into  its  domiuion  and 
custody  some  thing.  That  thing  may  be  corporeal  or  incor- 
poreal, a  substance,  or  a  mere  right.  These  may  be  the  sub* 
ject-matter  of  jurisdiction  in  a  pending  cause,  which  often 
proceeds  from  the  beginning  to  the  judgment  without  the 
court's  having  taken  actual  dominion  of  any  thing;  but  there 
is  no  exclusive  jurisdiction  over  such  a  matter.  The  result 
may  be  a  judgment  which  will  establish  a  right,  but  the  court 
has  not  had  any  possession.  The  pendency  of  a  controversy 
in  a  suit  in  a  state  or  federal  court  is  no  bar  to  a  suit  in  the 
other  court  involving  the  same  controversy:  Stanton  v.  Em' 
breyy  93  U.  S.  548;  and  each  will  proceed  in  its  own  course  to 
a  judgment  establishing  the  right.  The  control  which  each 
court  has  over  its  own  processes  has  always  been  found  ade- 
quate to  prevent  mischief  from  diverse  judgments  in  the  sev* 
eral  jurisdictions;  but,  in  proceeding  on  its  way,  whenever 
either  court  finds  that  the  other  has  already  taken  actual  do- 
minion over  some  subject,  it  will  let  the  thing  alone,  so  long 
as  that  dominion  is  retained,  and  proceed,  if  there  be  enough 
material  besides  to  support  the  exercise  of  its  jurisdiction,  and 
the  pursuit  may  reach  fruit    If  not,  it  will  stop. 

There  are  many  cases  in  the  supreme  court  reports  where 
this  subject  has  been  discussed,  and  these  principles  applied. 
Some  of  them  have  been  already  cited.  Others  are  HeidritUr 
V.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294;  Rio  Grande  B.R.O0. 
V.  Qomila,  132  U.  8. 478. 

Under  the  act  of  Congress  of  March  8, 1887,  receivers  ap- 
pointed by  the  courts  of  the  United  States  may  now  be  sued 
without  leave  in  any  court  having  jurisdiction  over  the  sub- 
ject 

No  court  can  interfere  with  the  custody  of  property  held  by 
another  court  through  a  receiver,  but  may  establish  by  its 
judgment  a  debt  against  the  receivership,  which  must  be 
recognised,  even  by  the  court  appointing  the  receiver,  and  is 
not  open  to  revision  by  it,  if  the  court  rendering  the  decision 
had  jurisdiction  of  the  subject-matter  and  the  parties.  Tha 
■aimer  in  which  it  shall  be  paid,  and  the  adjustment  of  tha 
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•quitiefl  between  all  persons  having  claime  <m  the  propertj' 
and  effectfl  in  the  hands  of  a  receiver,  must  be  under  the  con^ 
trol  of  the  court  having  custody  through  ite  receiver;  but  thi* 
does  not  affect  the  jurisdiction  of  other  courts  ooncInsiTely  to 
establish  by  judgment  the  existence  and  extent  of  a  claimr 
DiUingham  v.  Ru8$eU,  73  Tex.  47,  15  Am.  St  Rep.  753. 

It  is  a  well  established  rule,  that  when  there  is  a  fund  in 
court  for  distribution,  creditors,  or  those  entitled  to  share  in 
the  distribution,  may  come  in  by  petition,  and  have  their 
claims  adjusted  by  the  court  administering  the  trust,  anci 
receive  their  distributive  share.  Such  were  the  facts  in  (he 
case  in  WiUiamB  v.  Benedictj  8  How.  107,  and  Peale  v.  Phipps^ 
14  How.  372,  and  some  others  cited;  but,  when  a  bill  is  filed 
to  foreclose  a  mortgage,  the  proper  parties  are  the  mortgagor 
and  mortgagee.  The  fund  primarily  is  applied  to  the  mort- 
gage debt,  the  balance  to  the  mortgagor.  A  stranger  to  the 
mortgage,  in  the  absence  of  a  statute  or  rule  of  court,  cannot 
have  himself  made  a  party,  without  the  consent  of  the  com* 
plainant:  Renfro  v.  Ooetter^  78  Ala.  313;  Floumoy  v.  Harper^ 
81  Ala.  494;  Hambrick  v.  Russell,  86  Ala.  199. 

Neither  do  the  complainants,  in  the  case  under  considemr 
tion,  have  that  relation  to  the  matter  or  parties  in  the  fore- 
closure suit,  which  would  enable  them  to  file  a  bill  of  review 
of  the  decree  in  that  case,  and  show  error  apparent  on  the 
record;  or  by  bill  in  the  nature  of  a  bill  of  review,  and  show 
that  they  were  overreached  and  defrauded  by  its  procurement. 
They  were  neither  parties  nor  privies  to  that  proceeding,  and 
have  no  title  or  claim  of  ownership  to  the  property  conveyed 
by  the  mortgage:  Whiting  v.  Bank  of  United' State9j  IS  Pet.  16; 
Humphreys  v.  Burleson,  72  Ala.  4;  Dwiklin  v.  Harvey^  66  Ala. 
181;  NewliuY.  McAfee,  64  Ala.  364;  Curry  v.  Peebles,  83  Ala. 
226;  Lee  w.  Lee,  55  Ala.  602;  City  of  Opelika  y.  Daniel,  6» 
Ala.  215. 

Extracts  at  length  have  been  quoted  firom  leading  casee^ 
that  the  reasoning  and  conclusions  of  the  different  courts  con* 
struing,  limiting,  and  applying  the  general  principle  stated  in 
Peek  V.  Jenr^ees,  7  How.  624, 625,  may  be  the  better  understood 
and  appreciated.  All  the  authorities  recognize  the  impor- 
tance of  carefully  preserving  the  boundary  line  between  courta 
of  concurrent  jurisdiction,  in  order  to  prevent  conflicts,  and 
to  preserve  in  harmony  their  relations  to  each  other.  Har- 
mony between  the  state  and  federal  courts  is  the  life  of  our 
oomplez  system  of  government^  and  should  be  goarded  bgr  a. 
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*•  flaming  sword  which  turns  every  way."  To  prevent  abuse 
of  the  principle,  and  the  successful  perpetration  of  injustioe 
or  fraud,  through  forms  of  law,  courts  accord  to  suitors  and 
litigants  all  necessary  latitude;  and  they  are  not  restricted 
to  any  one  forum  for  the  adjudication  of  any  question  or  right, 
provided  only  that  such  adjudications  are  not  upon  questions 
pending  in  another  concurrent  court  which  had  prior  juris- 
diction, and  provided  that  its  writs  or  process  shall  not  hin- 
der the  performance  of  any  lawful  mandate  of  such  concur- 
rent court,  or  interfere  with  or  disturb  the  possession  of  any 
subject-matter  then  in  gremio  legin. 

Possibly  plaintiffs  might  sue  the  Brierfield  Coal  and  Iron 
Company  in  a  court  of  law,  and  recover  judgment,  and  have 
execution  as  in  the  case  of  the  steamboat  Daniel  Kaine^  in 
35  Fed.  Rep.  786,  or  file  a  bill  on  the  judgment  as  in  the 
HoUaday  ease^  27  Fed.  Bep.  830;  or,  when  necessary  to  fix 
and  establish  a  lien,  they  may  proceed  for  this  purpose  as  in 
the  case  of  EeidritUr  v.  Elizabeth  Oil  Cloth  Co,,  112  U.  S.  294, 
and  in  neither  instance  transgress  the  domain  of  the  United 
States  court.  Any  attempt  to  enforce  the  judgment  or  lien 
thus  established,  by  interfering  with  the  possession  or  subject- 
matter  under  the  control  of  the  concurrent  court,  would  ba 
nugatory. 

In  accordance  with  the  principle  declared  by  Miller,  J.,  in 
the  case  of  Wateon  t.  JoneSj  13  Wall.  679,  the  court  should 
grant  any  relief  authorized  by  the  pleadings  and  proof,  which 
did  not  conflict  with  the  decree  of  the  United  States  court,  or 
disturb  the  possession  of  the  property  in  the  hands  of  the 
court,  although  the  bill  may  ask  for  some  relief  which  per- 
haps can  not  be  granted. 

It  may  be,  that  notwithstanding  the  complainants  do  not 
claim  any  ownership  in  the  property  conveyed  by  the  mort- 
gage, or  may  not  have  that  relationship  to  the  foreclosure  suit 
which,  under  the  decisions  of  this  state,  cited  above,  would 
authorize  them  to  file  a  bill  of  review,  or  an  original  bill  in 
the  nature  of  a  bill  of  review,  to  correct  or  set  aside  the  de- 
cree rendered  in  the  circuit  court  of  the  United  States,  for 
error  apparent,  or  for  fraud  in  its  procurement,  under  the 
liberal  system  declared  in  the  case  of  Krippendorf  v.  Hyde^ 
110  U.  S.  276,  to  prevent  abuse  and  injustice,  plaintiffs  might 
get  relief  by  filing  a  petition  as  ancillary  to  the  foreclosure 
tuit.  We  express  no  opinion  as  to  that  question.  We  do  hold, 
however,  th&t  i^  the  t«>^Bto»  in  the  deed  of  trust,  and  tho  do* 
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fendant  corporation,  the  Brierfield  Coal  and  Iron  Companjtaiid 
the  stockholders  and  directors,  with  the  knowledge  and  aaaidtp 
anoe  of  the  stockholders,  fraudulentlj  combined  and  ooUaded 
together  to  hinder,  delay,  and  defraud  the  creditors  of  the  do> 
fendant  corporation,  and  to  carry  out  this  fraudulent  purpoee 
procured  the  certificates  mentioned  in  the  pleadings  to  be 
fraudulently  issued,  and  fraudulently  procured  the  execution 
of  the  deed  of  further  assurance;  and  that  the  bonds  secured 
by  the  trust  were  without  consideration,  and  issued  in  viola- 
tion of  law,  of  which  the  holders  had  notice,  and  a  decree  of 
foreclosure  of  the  deed  of  trust  was  procured  in  the  United 
States  court  for  the  same  fraudulent  purpose  and  intent,  which 
facts  seem  to  be  substantially  ayerred  in  the  bill,  and  which, 
on  demurrer,  must  be  regarded  as  true,  the  complainants,  as 
creditors,  are  entitled  to  relief  in  some  court  We  further 
hold  that  the  jurisdiction  of  the  chancery  oourt  of  the  state 
of  Alabama  of  all  these  matters  is  full  and  complete,  and  an- 
less  these  questions  are  pending  in  some  other  court  of  con* 
current  jurisdiction,  in  such  way  and  manner  as  may  be 
pleaded  in  bar  to  this  suit,  the  complainants,  upon  proof  of 
the  averments  of  the  bill,  are  entitled  to  every  relief  in  thia 
court:   Watson  v.  Jones,  18  Wall.  679. 

In  granting  relief,  if  the  pleadings  and  proof  justify  it,  the 
chancery  court  will  be  controlled  by  the  limitations  and  prin* 
ciples  herein  declared,  so  as  not  to  conflict  with  the  jurisdic* 
tion  of  the  federal  court 

We  do  not  wish  to  be  understood  as  intimating  that  the  bill 
is  in  all  respects  without  defect  as  to  parties,  or  that  a  proper 
decree  could  be  rendered  upon  the  pleadings  in  their  present 
shape,  or  that  any  decree  would  affect  the  rights  of  bond* 
holders,  or  holders  of  the  certificates,  who  have  not  been  made 
parties  to  the  cause.  We  simply  adjudge  the  grounds  of  de* 
murrer  assigned,  being  against  the  bill  as  a  whole,  are  not 
well  taken,  and  should  have  been  overruled. 

Reversed  and  remanded. 

Clopton  and  Walker,  JJ.,  not  sitting. 


8TONB,  C  J.,  filed  a  ooncnrring  opiiii<m  la  whioh,  after  raoapitalatfaig  the 
facta  set  forth  in  the  opinion  of  Justice  Coleman,  and  pointing  oat  that,  an* 
der  the  circa  matanoes,  the  bonds  of  the  corporation  were  to  be  regarded  as 
having  been  issued  to  the  holders  without  any  oonsideratioOt  and  aMadiait 
to  the  snspioioas  fact  that  the  husband  of  one  of  the  holders  was  named  tm 
trustee  in  the  mortgage  given  for  the  secnrity  of  the  bonds,  proooeded  to 
ditftuft  the  doctrine  as  to  the  limits  within  which  a  court  can  entertain  j«* 
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fiidictioii  of  toita  relating  to  matten  of  which  a  oooii  of  eononrroiift  Jnrla* 
diotMHi  haa  alroady  takos  oof^uaaoo.  **  Each  of  the  goTornmeato,  fodonl 
■ad  itate^  haa  a  jndioiary*  a  Qocoaaary  arm  for  tbo  onforoomont  of  delegated 
power  and  preienratioo  of  good  order;  and  in  the  administration  of  Joetioo 
eootroveraies  may  and  do  ariae  in  the  adjustment  of  which  the  conrta  of  tho 
two  goTommente  have  eononrrent  jurisdiction.  •  •  •  Properly  adminlateredt 
each  tribunal  oan  ezeroiae  all  its  rightful  jariadiction,  and  grant  all  rightfnl 
rslief  to  the  suitors  before  it^  without  abridging  the  equal  righto  of  other 
squally  meritorious  suitors  before  other  tribunalt  having  equal  power.  The 
difficulty  lies  in  determining  when  or  from  what  arbiter  the  mandate  can 
bs  aothorttotiToly  uttered,  'thus  far  shalt  thou  go.'  That  two  material 
bodies  cannot  occupy  the  same  space,  is  an  esteblished  law  of  physioa.  If 
this  impoeaible  feat  be  attempted,  collision  must  bo  tho  result.  So  whes 
ono  oonrt  has  acquired  and  ia  in  Jurisdiction  crer  a  aubject-mattor  kUer 
foties,  no  other  oonrt  of  aimply  ooncnrrent  power  oan  take  junadiction  of 
that  same  anbject-matter  between  the  aame  parties;  and  the  rule  is  much 
BMwe  inflexible  when,  under  some  oolor  or  process  of  ito  own,  the  court  Aral 
aeqairing  jurisdiction  haa  obtoined  poaaession  of  tho  rt»  which  ia  the  aubjed 
of  the  wait.  When  thsa  is  the  case,  tho  thing  ia  in  tho  euatody  of  the  courts 
and  until  diapoeed  of  by  final  judgment  or  decree,  that  poaaeasion  cannot  be 
interfered  with  by  any  court  of  concurrent  Jurladiction,  whether  ito  powera 
be  invoked  by  a  party  to  tbo  firat  auit  or  by  a  atrangor  to  the  litigation." 
Ha  then  oxpreaaed  hia  full  cononrronoe  with  the  atotomento  of  Justice  Oolo. 
Bisn  aa  to  tho  extent  of  tho  rule*  and  proceeded  thus:  "Tho  reaaon  of  tho 
nle  ezista  in  tbe  prevention  of  collisions  between  courto  of  concurrent  Jof* 
risdiction.  Neither  the  reason  nor  the  rule  finds  any  field  of  operation,  when 
the  proceedings  in  one  jurisdiction  do  not  in  any  manner  intorfero  with  thoao 
ia  the  other.  •  •  .  Under  the  anit  by  the  tmatee  in  tho  United  Stotea  conrl^ 
■11  the  property  of  tho  Brierfleld  Coal  and  Iron  Company  waa  placed  in  tha 
haada  of  a  trustee  or  receiver,  to  be  administered  for  the  purposes  specified 
in  the  mortgage,  and  the  further  assurance.  Until  that  oonrt  finishes  tha 
litigation  there  ponding,  and  relinquishes  the  possession  of  the  property,  n* 
ether  coort  can  disturb  that  possession,  or  interfere  with  the  untrammelod 
adjudication  cf  the  iaauea  raised  in  that  auit;  and  tho  deciaion  or  decreo 
nodered,  or  to  be  rendered  in  that  auit»  will  bind  all  the  partiea  to  it  and 
their  priviea,  unlesa  it  ia  reversed  by  a  court  having  authority  to  reviM  ito 
jadgment:  Stavi  ▼.  Lfe,  103  U.  8.  69.  In  other  words,  while  the  proceed- 
ings of  tho  court  are  mjieri,  and  the  corporation's  effecto  are  in  the  hands  of 
that  court's  trustee  or  receiver,  no  other  court  of  concurrent  Jurisdiction, 
■ad  no  suitor  in  such  court,  can  disturb  or  interfere  with  such  possession, 
or  with  that  court's  untrammeled  adjudication  of  the  questions  before  it. 
Hie  rule  haa  no  greater  extent  than  this:  2  Leading  Cases  in  Equity, 
parts;  1402." 

Tbe  fact  was  then  emphasised  that  as  Oay,  Hardie  k  Co.  had  not  been 
made  defendante  in  the  suit  by  the  trustee,  they  could  not  be  heard  in  do* 
feoae  of  it.  It  waa  pointed  out  that  the  law  furniahed  them  with  no  coercive 
Bieana  of  having  themselves  made  defendante,  and  that  even  if  they  were 
Botified  to  come  and  prove  their  claims,  they  would  not  be  in  a  position  to 
eoQtrovert  the  legality  of  the  bonds  and  mortgage.  The  charges  of  fraud 
ware  tiien  aummarized,  and  it  waa  ahown  that  ia  the  trustee's  auit  *'  n» 
adversary  interest  waa  presented,"  and  that  "in  the  nature  of  things  none 
eoald  be  regularly  presented."  A  jadgment  thus  obtained  waa  collusive^ 
■ad  ooold  have  no  binding  effect  on  creditors  who  are  not  and  have  no 
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legitimate  meant  of  making  themselTM  partiea.  ''Only  partiee  aad  thaii 
priries  in  estate  or  blood  are  estopped  from  dispntinf  the  aaoertainad 
on  which  judgments  of  ooarts  are  fonnded.  As  to  oreditoca  who 
strangers  to  the  reoord,  if  fraadalent,  they  are  ol  ao  araiL  When  they 
made  a  fraudulent  contrivanoe  or  aid  in  hindering,  delaying,  or  obstractinc 
creditors  in  the  enforceinent  of  their  just  demands,  they  aoqnire  no  additional 
force  by  the  circumstance  that  in  form  they  are  the  aolenn  jadgmenta  of  a 
court  Nothing  is  simpler  or  easier  of  accomplishment  than  to  rednoa  wa 
unfounded  or  fraudulent  claim  to  judgment  when  the  oatenaible  antagonist* 
ooncur  in  the  desire  to  do  so,  and  the  court  or  presiding  jadge,  being  igno* 
rant  of  the  secret  intent,  and  acting  only  on  the  case  shown  in  the  pleadings^ 
is  without  knowledge  of  the  purpose  intended.  He  is  thas  sometimes  mado 
the  innooent  instrument  of  a  most  atrocious  fraud.  Ohaaoery  sweep*  awaj 
such  contrivances  *aa  chaff  before  tho  wind."* 

The  oondusion  deduced  from  the  foregoing  considerations  ia  tiina  stated* 
*'  It  is  certainly  true  that  no  court  will  or  oan  restrain  or  intermeddle  with 
another  court  of  co-ordinate  jurisdiction.  It  does,  howcTer,  often  interfero 
with  parties  who  are  conducting  litigation  before  another  tribunal.  It 
would  seem  there  can  be  no  objection  to  taking  testimony  to  establish  the 
justness  of  complaiaaut's  daim,  and  if  true  as  charged,  the  fraud  of  tho 
eorporatioa  through  its  officers  in  placing  or  attempting  to  plaoe  its  effect* 
beyond  the  reach  of  its  bonaJUU  creditors.  Nor  does  it  appear  that  step* 
oannot  be  taken  to  subject  the  unpaid  subscriptions  of  stock  in  the  corpora* 
tion  to  the  demand  of  complainants.  It  is  not  shown  that  the  eirouit  court 
of  the  United  States  has  taken  any  jurisdiction  of  this  subject^  or  bean  naked 
to  do  so." 

An  application  for  a  rehearing  was  made,  and  Justice  Stone  deliTored  a 
short  opinion,  in  which,  while  admitting  that  the  appellees  had  fully  demon- 
strated that,  so  long  as  the  circuit  oourt  of  the  United  States  had  control 
and  possession  of  the  property  and  effects  of  the  Brierfield  Coal  and  Iron 
Ck>mpauy,  no  other  court  could  interfere  with  that  possession,  he  again  ex- 
pressed his  oonviction  that  any  decree  which  that  court  might  deliTcr  would 
be  determinatire  merely  of  the  rights  iuTolved,  as  between  the  parties  to  tho 
•nit,  but  that  its  effect  extended  no  further.  It  could  not  determine  prop> 
erty  rights  against  other  claimants  who  were  not  parties  to  the  litigation^ 
and  the  fact  that  the  court  which  was  to  deliver  the  decroe  was  a  federal 
oourt  was  immaterial.  Another  argument  in  support  of  the  main  ground  *a 
which  the  equity  of  the  bill  in  the  present  case  rested  was,  that  the  armage- 
inents  by  which  the  stockholders  were  allowed  to  receive  th*  bonds  withoat 
oonsideration  were  in  direct  violation  of  the  principle  that  the  oapital  stock 
of  a  corporation  is  a  trust  fund  for  its  creditors.  This  oorporation,  "  instead 
of  holding;  the  capital  stock  as  a  trust  fund  primarily  for  the  benefit  of  tlio 
creditors  and  secondarily  for  the  stockholders,  reversed  this  rational  order 
of  things,  transformed  the  stockholders  into  creditors,  and  made  them  a  pre- 
ferred class,  with  a  prior,  paramount  mortgag*  lien  over  all  other  oreditoc* 
who  may  have  trusted  or  may  trust  the  oorporation.**  Such  facts,  if  traly 
represented  in  the  complainants*  bill,  rendered  farther  comment  nnaeoea- 
•ary.  In  an  earlier  portion  of  hi*  opinion  he  dispoasd  of  an  objection  as  to 
th*  venne  of  the  notion,  which  i*  •nfflciently  •zplained  ia  Iho  last  of  oar 
siflUM  to  this  case. 

JvRiSDionoir  —  Goic flict  ov.  —  Where  two  ooarts  possess  eqaal  aad  **•• 
anrrent  jarisdiction  of  a  matter,  that  oourt  ia  which  Jarisdiotioo  first  at> 
taohes  will  retain  th*  oas*  for  final  disposition:  MerriU  v.  Late,  10  Ohio^  S7S| 
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47  Am.  Dea  S77|  Olefin  t.  James,  11  &  L  86;  83  Am.  Bepu  412;  KkaUng  ▼• 
Spink,  3  Ohio  St.  106;  63  Am.  Deo.  214;  IhUU  t.  Packeeo,  21  OaL  438;  88 
Am.  D«o.  749.  This  mle  wm  applied  ia  regard  to  federal  and  ttato  oonrti 
in  BineM  ▼.  Rawson,  40  Ga.  356;  2  Am.  Kep.  681;  Shanm  t.  Skarom,  84  OaL 
424.  Whea  oaoe  the  state  coorte  have  acquired  jnnsdictioa  of  a  qaeetion, 
the  federal  jadioiary  hat  no  control  over  it  nntil  the  atate  haa  finally  ex* 
hansted  its  judicial  power  by  a  final  decision  in  its  highest  tribunal:  8kU€  t. 
BndkkUr,  6  Minn.  223;  80  Am.  Dec  410.  On  the  other  hand,  a  state  eonri 
has  no  jnrisdiotion  of  an  action  to  foreclose  a  mortgage  where  the  premises 
wero^  at  the  oommencement  of  the  notion,  in  the  hands  of  a  receiver  ap* 
pointed  by  a  federal  conrt  having  jurisdiction  to  make  snoh  appointments 
MUwaukee  etc  JL  R  Oo.  v.  MUwaukee  eU.  H.  R.  Co,,  20  Wis.  165;  88  Am. 
Deo.  736.  So  also  where  a  circuit  conrt  of  the  United  States  has  canceled  a 
forged  instrument,  and  enjoined  the  oUiming  of  property  rights  thereunder, 
it  is  the  daty  of  the  state  court  to  rsspeot  that  injunction,  and  to  praTsnt 
the  enforcement  of  any  property  rights  which  are  essentially  based  upon  ths 
forged  and  canceled  instrument:  Shanm  t.  Sharon^  84  OaL  424. 

RsoKiYBBa,  Suns  AOAiirsr.  —  Whether  leave  to  sne  a  receiver  is  neess 
•aiy  is  discussed  in  the  note  to  Naglet  t.  Alexandria  etc  R'p  Co.,  6  Am. 
8t  Hep.  316.  Spaldmg  t.  CmnmonweaUh,  88  Ky.  135,  and  Brown  ▼.  Rcmck^ 
1  Wash.  407,  are  reoeat  authorities  for  the  doctrine  that  such  leave  is  ne- 
osMary.  That  the  possession  of  a  reoaiTor  cannot  be  disturbed  by  persons 
having  adverse  though  paramount  liens,  unless  permission  is  given  by  the 
court  appointing  him,  see  WaXXimg  t.  MiUer,  108  N.  T.  173;  2  Am.  8t  Rs|b 
40QL 
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Habbzaos  ahi»  Ditorob  —  Plbadiko  Marbiaob. — In  a  Mil  for  dir^ 
an  averment  by  the  complainant  that  on  a  oertain  day  "  she  was  law- 
fully and  legally  married  to  the  defendant,"  is  sufficient^  tliongh  snbsa- 
quent  allegations  in  the  bill  show  that  the  wife  was  induced  to  go  through 
the  eoromony  of  marriage  by  the  fraudulent  representations  of  the  da* 
fsndant  that  the  peraoa  who  performed  the  ceremony  was  an  aathoriasd 
ministsr. 

Mabbzaob  and  DnroBOB  —  Mabbiaob  pbb  Vbrba  db  Futuro  Followb» 
BT  CoHABiTATiOH.  —  Marriage  is  not  constituted  by  cohabitation  with- 
out the  solemnisation  of  the  marriage  oereroony,  where  it  is  the  under- 
standing  of  the  parties  oohabiting  that  they  are  not  to  become  hnshaad 
sad  wife  until  a  formal  oeremony  takes  place. 

Harriaor  and  Diyorob.  — A  Marriaob  witkout  a  Liobnbb  avd  bt  am 
Unauthorizbd  Pbrsoit  is  valid,  if  the  parties  consent  thereto  and  after* 
w:irds  cohabit  together. 

Marriaob  abd  Diyorob — YAiJDrrT  ov  A  Marriaor  Proovrrd  by  Fravoc 
Where  there  is  an  executory  agreement  to  marry,  and  one  of  the  parties 
is  indaosd,  by  fraudulent  repreeentations,  to  go  through  a  marriage  oer* 
emoaj  before  a  person  not  anthorised  to  perform  it,  and  the  ceremony 
is  followed  by  cohabitation,  the  marriage  is  ralid  for  all  civil  purpose^ 
unless  and  nntil  avoided  by  the  deceived  party.  If  the  defendant  in  a 
divorce  suit  id  the  party  who  was  guilty  of  the  fraud,  he  cannot  taka 
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advuitigt  of  Mb  own  wrong  and  iwnrt  that  tbo 
for  tbo  pQTpoM  of  aroiding  tho  marriaga. 
HiBBiAoi  AiTD  DiYOBOi^PLiADUfa.  — An  aTonnont  •■  to  tto  diargnaf 
adaltory  whioh  atatoa  **that  said  defendant  has  boon  gnilty  of  adoltwy 
with  dlTon  partioa  and  pononi^  whoao  namoa  are  nnkaown  to  tho  oi%» 
trix,"*  if  safficientlj  certain, 

WatU  and  Son^  for  the  appellant 
Charles  WUkimon,  for  the  respondent 

Per  Curiam.    Appellee  seeks  bj  the  bill  the  dissolntioii  of 
the  bonds  of  matrimony,  on  the  ground  that  defendant  has 
abandoned  her,  and  has  committed  adultery  with  divers  other 
women.    The  appeal,  being  taken  from  a  decree  oyermling  a 
motion  to  dismiss  the  bill  for  want  of  equity,  and  a  demurrer 
thereto,  involves  only  the  sufficiency  of  its  allegations.     The 
bill  alleges  that  the  parties  were  of  the  age  of  consent    The 
averment  as  to  the  marriage  is,  '*  that  heretofore,  to  wit,  on 
the  sixth  day  of  May,  1890,  your  oratrix,  Daisy  Farley,  whose 
maiden  name  was  Daisy  Flexnor,  was  lawfully  and  legally 
married  unto  Hoxie  C.  Farley,  the  defendant  to  this  your 
oratrix's  bill  of  complaint'*    This  is  a  sufficient  averment  of 
the  marriage:   2  Bishop's  Marriage  and  Divorce,  sec.  882. 
Defendant  insists,  however,  that  this  general  averment  is  lim* 
ited  and  modified  by  subsequent  allegations  of  fact,  which 
show  there  was  never  a  legal  marriage  between  complainant 
and  defendant    The  allegations  referred  to  are,  that  defend* 
ant,  having  taken  advantage  of  the  innocence  and  inexperience 
of  complainant,  did  not  in  fact  have  the  marriage  ceremony 
performed  by  an  authorized  minister,  but  substituted  therefor 
a  person  unknown  to  her,  who,  she  subsequently  discovered, 
was  not  a  minister;  that  defendant  and  such  person  repre- 
sented to  complainant  that  he  was  a  regularly  ordained  miii> 
ister  of  the  Gospel,  well  known  in  the  city  of  Montgomery; 
also,  that  they  had  procured  from  the  judge  of  probate  of 
Montgomery  County  a  license  for  the  marriage  of  complainant 
and  defendant,  and  that  by  these  representations,  which  were 
untrue,  they  imposed  upon  her  credulity,  and  she  married  de- 
fendant for  her  great  love  towards  him.    The  bill  also  avert 
that  complainant  and  defendant  associated  together  and  co- 
habited as  husband  and  wife. 

Whether,  under  our  statutes,  a  legal  marriage  can  be  had 
without  license,  and  without  solemnization,  was  left  an  open 
and  unsettled  question  in  Robertson  v.  Stats,  42  Ala.  510;  but 
in  the  subsequent  case  of  Beggs  v.  State^  65  Ala*  108,  it  was 
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held  that  a  marriage  without  license  from  th«  Judge  of  pro 
bate,  and  without  solemnization  bj  any  person  authorised  hj 
statute  to  solemnise  it — merely  by  the  consent  of  the  parties 
— followed  by  cohabitation,  is  yalid.  The  statutes  having 
been  since  re-enacted,  without  material  change  in  phraseologyi 
and  as  marriages  may  haye  been  contracted  on  the  faith  of  the 
decision,  and  the  legitimacy  of  children  depend  on  malntidn« 
ing  the  rule  therein  declared,  whatever  may  be  our  individual 
opinion  as  to  the  legality  of  such  marriages  under  our  stat- 
utes, we  do  not  feel  at  liberty  to  depart  from  the  doctrine  in 
BeggB  v.  StaUj  55  Ala.  108;  if  deemed  impolitic  and  unwisOi 
the  legislature  must  furnish  the  remedy. 

It  may  be  reasonably  inferred  from  the  averments  of  the 
bill,  being  taken  as  true,  that  complainant,  at  leasti  did  not 
mean  and  intend  to  enter  into  the  relation  of  husband  and 
wife,  unless  there  was  a  formal  solemnization  of  the  marriage. 
As  a  general  proposition,  when  the  nuptials  are  delayed  with 
an  understanding  of  the  parties  that  they  are  not  to  become 
husband  and  wife  until  a  formal  ceremony  takes  place,  mar* 
riage  is  not  constituted  by  copulation  without  such  solemni* 
zation;  for,  in  such  case,  consent  to  become  husband  and 
wife  presently,  indispensable  to  a  valid  marriage,  does  not 
exist:  Peck  v.  Peek,  12  R.  L  485;  84  Am.  Rep.  702;  1  Bishop's 
Marriage  and  Divorce,  sec.  262.  This,  however,  is  not  the 
question  here  presented.  Complainant  consented,  in  fact 
beeame  the  wife  of  defendant,  though  beguiled  into  the  as* 
sumption  at  that  time  of  the  itatui  of  marriage,  by  misrepre- 
sentations of  the  legality  and  binding  effect  of  the  formal 
ceremony.  The  precise  question  is,  when  there  is  an  execu* 
tory  agreement  to  marry,  with  the  understanding  that  the 
parties  were  not  to  become  husband  and  wife  without  formal 
solemnization,  what  is  the  effect  of  an  intervening  ceremony, 
without  license,  performed  by  a  person  unauthorized,  imposed 
CO  complainant  by  false  pretenses  and  representations,  but 
believed  by  her  to  be  lawful  and  bona  fidef  A  marriage  pro- 
cured by  deception  and  fraud,  except,  it  may  be,  of  certain 
kinds  and  magnitude,  is  not  absolutely  void,  but  only  void- 
able, and  valid  for  all  civil  purposes  unless  and  until  avoided 
by  the  deceived  party.  The  party  imposed  upon  may  dis- 
affirm or  ratify  the  contract  of  marriage  after  discovery  of  the 
fraud;  and,  it  has  been  held,  that  voluntary  cohabitation 
thereafter  as  husband  and  wife  is  a  ratification.  As  undef 
the  rule  declared  in  Beggs  v.  StaU^  65  Ala.  108,  a  valid  mar* 


144  Fablxt  v.  Fablby.  [Alabazoai 

riaga  may  be  constituted  without  license  and  solemnisation, 
merely  by  the  consent  of  the  parties,  certainly  complainant 
may  ratify  her  consent  to  an  immediate  marriage,  procured 
by  false  representations,  and  thus,  by  relation,  render  the 
marriage  good  ah  initio.  The  contract,  however,  can  be 
avoided  only  by  the  party  defrauded.  Says  Mr.  Bishop: 
*^The  doctrine  seems  to  require  no  qualification,  that  a  void- 
able marriage  is,  until  the  act  or  sentence  transpires  which 
renders  it  void,  as  good  for  every  purpose  as  if  it  contained  no 
infirmity."  1  Bishop's  Marriage  and  Divorce,  sec.  116.  I^ 
in  answer  to  the  usual  questions,  though  propounded  by  a 
person  not  authorized  to  solemize  the  marriage,  both  parties 
consented  to  a  union,  defendant  is  estopped  from  asserting 
that  the  consent  was  not  mutual,  or  that  he  did  not  consent; 
he  will  not  be  permitted  to  take  advantage  of  his  own  wrong 
and  fraud  to  escape  the  duties  and  responsibilities  of  the 
marital  relation.  ^*  The  party  who  commits  a  fraud  is  bound, 
and  remains  bound  until  the  party  deceived  has  made  his  or 
her  election,  and  will  thereafter  be  bound,  or  not,  according 
to  the  election  made" :  Tomppert  y.  Tomppert^  13  Bush,  326; 
26  Am.  Rep.  197;  HampsUad  v.  Plaisiow,  49  N.  H.  84;  StaU 
V.  Murphy,  6  Ala.  765;  41  Am.  Dec.  79.  The  allegations  of 
the  bill,  fairly  construed,  show  that  complainant  elected  to 
treat  and  recognize  the  marriage  as  valid.  The  averment  as 
to  the  charge  of  adultery  is,  "that  said  defendant  has  been 
guilty  of  adultery  with  divers  parties  and  persons,  whost 
names  are  unknown  to  your  oratrix."  The  charge  is  averred 
with  a  sufilcient  degree  of  certainty:  HoUion  t.  Holston^  2S 
Ala.  777. 
Affirmed.  

Marbiaos  Pxb  Vbbba  ds  Futuro  Followed  bt  CoHABiTAnov  ii  ■«! 
valid  in  such  Muse  at  to  render  iasne  legitimate:  Chenejf  t.  AmoUt,  16  If .  T. 
845;  60  Am.  Dee.  609,  and  extended  note  thereto;  Peek  t.  Ped^  12  R.  L  iSS; 
Zi  Am.  Bep.  702;  CartwrigM  ▼.  MeOotim,  121  m.  38S;  8  Am.  St  £ep.  105; 
JSOate  qf  Qrhnm,  131  Pa.  St.  199;  17  Am.  St  Rep.  796. 

Marbiaob  and  Divorcb.  —  A  MABRIA9B  Feb  Vbrba  db  pROSRiin,  fol- 
lowed by  cohabitation,  is  a  Talid  marriage,  though  not  solemnised  acoord* 
ing  to  the  laws  of  the  place  where  the  contract  is  made;  Fentom  ▼.  Reed,  4 
Johns.  52;  4  Am.  Dea  244;  Newbury  t.  Brunemdt,  2  Vt  151;  19  Am.  Dm. 
703;  Dyer  ▼.  Brannock,  66  Mo.  391;  27  Am.  Rep.  359;  Richard  r.  Brthm.  73 
Pa.  St  140;  13  Am.  Rep.  733;  Vowheee  t.  Voorheee,  46  N.  J.  Eq.  411;  10 
Am.  St  Rep.  404.  The  sole  condition  prescribed  by  the  law  to  give  citQ 
effects  to  a  putative  marriage  is  good  faith  on  the  part  of  one  or  both  tiie 
parties.  Such  good  faith  means  a  belief,  both  honest  and  reasonable,  that 
ths  marriage  is  ralid  and  in  violation  of  no  legal  prohibition:  Snuih  v. 
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41 U.  Ann.  1140L  In  Pmir.  Pedt.  165  Man.  47f,  H  wm  htld  that  whtM 
4  BUI  and  a  wonum,  whoM  doinioile  wm  in  Otlifomi%  AgrMd  in  Ortgoa 
ihat  they  wen  to  lire  together  *'ao  long  tm  mntoal  Affection  eboald  esiel^* 
end  theneelorwvd  oohnbited  nnd  held  themsolTes  oat  to  be  hatband  nod 
vife,  anoh  an  i^grMmonfe  was  not  n  ouurmgo  oontraol  bj  the  Inw  o<  eftthor  iC 


Thompson  v.  Statb. 

IM  ALABAMA,  fiSS.] 

laABOiVT  —  AaPOBTATiOH«  WHAT  18.  — The  offenee  of  Uroeny  ii  not  oomplola 
if  the  noeuoed  fails  to  aoqairo  saeh  dominion  orer  the  property  aa  la 
enable  him  to  tako  aotnal  enstody  or  control.  Therefore,  where  tha  avi> 
denoa  merely  showed  that  the  defendant  stmok  the  hand  of  the  prcea* 
eating  witnesa,  and  either  knocked  or  took  ont  two  dollars,  whioh  tha 
witneaa  waa  holding,  bat  that  it  waa  dark  at  the  time  and  the  witnev 
did  not  aea  tho  money  either  in  tha  defendant's  possession  or  on  tha 
grbondp  a  ooavictioo  for  Uroeny  aaonot  ha  ■nstained, 

J2.  £.  Harmon^  for  the  appellant. 

WiUiam  L.  Martin^  attorney-general^  for  the  state* 

Walkbb,  J.  The  witness  for  the  state  testified  that  he  held 
cat  his  open  hand  with  two  silver  dollars  therein,  showing  the 
money  to  the  defendant;  that  the  defendant  struck  witness's 
]iand  and  the  money  was  either  knocked  oat  of  his  hand 
or  waa  taken  bj  the  defendant,  he  could  not  tell  positively 
^hich.  It  was  after  twelve  o'clock  at  night,  and  the  witness 
4lid  not  see  the  money  either  in  defendant's  possession  or  on 
^he  ground.  The  court  charged  the  jury:  **  If  the  jury  find 
-from  the  evidence  that  the  defendant  with  a  felonious  intent 
gabbed  for  the  money,  but  did  not  get  it,  but  only  knocked 
it  from  tiie  owner's  hand  with  a  felonious  intent,  this  would 
be  a  suflScient  carrying  away  of  the  money,  although  defend* 
ant  never  got  possession  at  any  time  of  said  money."  Thia 
Hdiarge  was  erroneous.  To  constitute  larceny,  there  must  be 
4t  felonious  taking  and  carrying  away  of  personal  property. 
There  must  be  such  a  caption  that  the  accused  requires  do- 
minion over  the  property,  followed  by  such  an  asportation  or 
•carrying  away  as  to  supercede  the  possession  of  the  owner  for 
ma  appreciable  period  of  time.  Though  the  owner's  possee« 
«ion  is  disturbed,  yet  the  offense  is  not  complete  if  the  accused 
lails  to  acquire  such  dominion  over  the  property  as  to  enable 
bim  to  take  actual  custody  or  control:  Frazier  v.  State ^  86 
Ala.  17;  7  Am.  St.  Rep.  21;  Croom  v.  StaJU^  71  Ala.  U;  Eir 
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fnond$  y.  8taU,  70  Ala.  8;  45  Am.  Rep.  67;  Wolf  ▼.  8taU^  41 
Ala.  412.  It  is  not  enough  that  the  money  was  knocked  oat 
«f  the  owner's  hand,  if  it  fell  to  the  ground  and  the  defendaoi 
never  got  possession  of  it.  The  defendant  was  not  gniltj  of 
larcanj,  if  he  did  not  get  the  money  under  his  oontroL  If  th» 
attempt  merely  caused  the  money  to  fall  from  the  owner'a 
hand  to  the  ground,  and  the  defendant  ran  off  without  getting 
it,  the  larceny  was  not  consummated,  as  the  dominion  of  th» 
trespasser  was  not  complete.  Charge  Na  1  was  a  proper 
atatement  of  the  law  as  applicable  to  the  eyidence  aboye 
ferred  to,  and  it  should  haye  been  given* 
Beyersed  and  remanded. 


Laroent.  —  AsPOKTATioir,  WHAT  D:  8m  doI»  to  StttU  T.  ffemm,  07 
Dml  S72»  ff S.  Then  nrnst  b«  a  MTenmoe  of  iho  proporty  from  tbo 
doB  of  the  ownor  to  lome  appreciable  eztonti  Frtatier  ▼•  AWe,  85  AUl  17|  7 
Ajb.  BL  Bofk.  8L  To  remoTe  wheat  from  tho  owner's  s^^mer  in  a  mill  lafe» 
^lendaat't  adjoining  gamer  li  a  taffioient  asportation  to  oonstitnte  lanwijt 
attdtw.  mmi0,mii.  a  476;  45  Am.  Rep.  6981 


FSBEU  W.   MONTGOMBBT   LaND   AND   iMPBOYBMBSr 

Company. 

(M  AX*ABAKA«  fiST.] 

Pabtriob.  —  Whsrs  iMrBOTSMBins  HAys  Binr  Mads  bt  a  OofnsAB^ 

partition  should  be  so  ordered  that  he  may  reoeire,  as  his  share^  tho  pa^ 
oel  npon  which  those  improvements  hare  been  made,  prorided  that  1^ 
saeh  a  dinsion  fall  justice  can  be  done  to  tho  claims  ol  tho  other  o^ 
tenantai 

PAarrnoH— Bmon  ov  Okh  Pobobasiho  vbom  a  Oovbhamt  An  IfAKOa 
iMPBOTxmHiB.  —  Where  a  ootenant^  baring  reoeired  a  ooBTOjanoe  ol 
tbo  interests  of  the  other  ootonants,  sells  a  portion  of  the  land  to  a  bomm 
JUU  parohaser,  who  erects  ralnable  improvements  thereont  and  the  heim 
d  one  of  the  original  cotenants  subsequently  obtain  a  Judgment  setting 
aside  the  oonToyanoe  of  their  ancestor's  interesti  aueh  purehaser  will  bo 
entitled  in  a  suit  for  partition  d  the  land  brought  by  his  Tondor«  t» 
hare  the  parcel  which  he  has  improred  allotted  to  him,  if  tho  partitios 
may  be  so  made  without  prejudice  to  the  other  ootonants. 

PAKimoii  —  PAanns.  —In  a  suit  for  partition  it  Is  indispensable  that  all 
ootenants  not  uniting  in  the  bill  should  be  made  parties  dofondant,  aa4 
therefore  sinoe  the  United  States  cannot  be  made  a  party  witboat  Ha 
oonsenti  a  plea  of  one  of  the  defendants  which  aren  that  tbo  intarssi 
claimed  by  another  defendant  belongs  to  the  United  States^  will.  If  saa- 
tained  by  the  proof,  render  a  final  partition  impossibls^  nnlssa  tho  UailiA 
States  oonsents  to  become  a  party  to  the  causes 


Not.  1891«]    Fbbsis  «.  Mohtgombbt  L.  A  L  Oa  147 

FT.  ^.  QurUer^  for  the  appellants. 

TompUtM  and  Troy^  for  the  respondenta. 

Walkbr,  J.  Josiah  Morris,  being  seised  in  fee  of  a  traet 
of  land  containing  seventy-nine  acres  in  Jane,  1878|  bj  a 
deed  in  which  his  wife  joined,  conveyed  an  undivided  one- 
half  interest  therein  to  Eugene  Beebe  and  Ferrie  Hensbaw, 
who  were  partners  doing  business  under  the  firm  name  of 
Beebe  and  Henshaw.  Henshaw  died  intestate  in  1879.  In 
January,  1887,  Morris  conveyed  his  remaining  undivided 
half  interest  in  the  land  to  the  Montgomery  Land  and  Im* 
provement  Company.  At  the  same  time,  Beebe,  claiming 
and  representing  that  az  the  surviving  partner  of  Beebe  and 
Henshaw  be  was  fully  authorized  and  empowered  by  the 
heirs  of  Henshaw  to  sell  and  convey  the  entire  half  interest 
of  himself  and  the  deceased  Henshaw,  executed  to  the  same 
company  a  deed  purporting  to  convey  to  it  that  undivided 
half  interest  in  the  land;  and  that  company,  relying  upon 
Beebe's  statements  and  declarations,  received  from  him  iho 
conveyance,  undertaking  to  convey  the  undivided  half  intoi^ 
est  of  Beebe  and  Henshaw,  and  paid  him  therefor.  Imme- 
diately after  the  execution  of  the  deeds  to  it,  the  Montgomery 
Land  and  Improvement  Company  entered  upon  and  took 
possesaion  of  the  entire  tract  of  land.  That  company,  in 
September,  1887,  undertook  to  sell  and  convey  to  the  Sooth* 
ern  Cotton  Oil  Company  a  part  of  said  tract.  The  part  so 
attempted  to  be  sold  and  conveyed  was  a  lot  containing  about 
ten  acres.  The  oil  company  took  possession  of  this  lot  in 
good  faith,  believing  that  the  land  and  improvement  com- 
pany had  a  good  title  thereto,  and  had  conveyed  the  same  to 
it,  and  erected  permanent  improvements  thereon  of  the  value 
of  one  hundred  and  fifty  thousand  dollars.  Thereafter  it  was 
discovered  that  Beebe  had  no  right  to  convey  the  interest  of 
his  deceased  partner,  Henshaw;  and  the  heirs  of  Henshaw 
have  recovered  a  judgment  at  law  against  the  oil  company 
for  their  undivided  interest  in  the  lot  upon  which  the  im« 
provements  had  been  erected.  The  original  bill  in  this  case 
was  filed  by  the  land  and  improvement  company  against  the 
oil  company  and  the  heirs  of  Henshaw,  for  a  partition  of  the 
whole  tract  above  mentioned.  The  bill  alleges  that  the  tract 
can  be  equitably  divided,  so  that  the  Henshaw  heirs  may 
have  their  respective  interests  allotted  out  of  the  unimproved 
portion  of  the  tract  which  the  complainant  has  not  attempted 
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to  convey;  and  the  complainant  offers  to  allow  them  to 
ceiya  on  the  partition  their  respective  portions  oat  of  thm 
unimproved  part 

The  oil  company,  In  its  answer  and  cross-bill,  admits  th» 
allegations  of  the  original  bill,  and  alleges  that  at  tiia  time  of 
its  purchase  from  the  land  and  improvement  company  it  had 
no  notice  or  information  that  the  Henshaw  heirs,  or  any  other 
than  its  vendor,  had  any  interest  in  or  title  to  the  land;  thai 
it  took  the  land  described  in  its  deed  in  good  faith,  believing 
that  it  acquired  a  good  title  to  the  entire  interest  therein;  and 
that,  acting  under  such  belief,  it  erected  the  valuable  im- 
provements before  it  had  any  knowledge  or  information  of  thm 
interest  or  claim  of  the  Henshaw  heirs.  It  accepts  the  offer 
of  the  original  bill,  that  the  interest  of  the  Henshaw  heirs  be 
allotted  to  them  out  of  the  unimproved  land  remaining  in  the 
possession  of  the  land  and  improvement  company,  and  by 
cross-bill  prays  for  a  writ  of  injunction  to  restrain  the  issue 
and  execution  of  writs  of  possession  on  the  judgment  at  law  in 
favor  of  the  Henshaw  heirs. 

Demurrers  and  a  plea  were  interposed  for  the  Henshaw 
heirs  to  the  original  bill  and  to  the  cross-bill.  The  plea  and 
some  of  the  grounds  of  demurrer  to  the  original  bill  and  to  the 
cross-bill  were  overruled.  Other  grounds  of  demurrer  were 
sustained.  The  appellants  are  the  Henshaw  heirs  who  assign 
as  errors  the  rulings  adverse  to  them.  There  are  also  cross- 
assignments  of  errors  by  the  complainant  in  the  original  bill 
and  the  complainant  in  the  cross-bill,  respectively. 

When  the  land  and  improvement  company  took  possession 
of  the  entire  tract  under  the  deeds  from  Morris  and  Beebe, 
though,  in  ignorance  of  the  interests  of  the  Henshaw  heirs,  it 
claimed  the  land  as  sole  owner,  yet,  in  reality,  the  extent  of 
its  right  was  that  of  a  tenant  in  common  with  them.  The  in* 
terest  which  it  had  acquired  gave  it  an  equal  right  with  them 
to  occupy  the  premises.  One  tenant  in  common  cannot  be 
deprived  of  the  right  to  use  and  enjoy  the  common  property 
because  his  cotenants  are  willing  to  let  the  property  lie  idle, 
or  fail  or  refuse  to  set  up  any  claim  to  it;  and  while  he  is  thos 
left  in  sole  possession,  he  may  manage  the  common  property 
in  any  way  he  pleases,  provided  he  does  not  injure  his  w^ 
tenants:  Newbold  v.  Srnartj  67  Ala.  326;  Oayle  v.  Jb^naton,  80 
Ala.  895.  He  may  cultivate  or  improve  the  property,  and 
the  plain  dictate  of  justice  is  that  he  is  permitted  to  enjoy  the 
fruits  of  his  own  labors,  unless  that  result  involves  some  in« 
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fringement  upon  the  rights  of  hia  cotenants  who  stand  off 
and  forbear  to  make  any  use  of  the  property.  The  tenant  out 
of  possession  may  at  any  time  assert  his  right  to  share  in  the 
possession,  or  he  may  have  the  property  partioned  by  a  division 
among  the  ootenants  in  severalty,  eaoh  taking  a  distinct  part 
according  to  the  extent  of  his  interest  He  cannot  complain 
<i  the  mere  possession  of  a  cotenant  so  long  as  ha  refrains 
from  setting  op  any  claim  to  share  in  that  possession;  and 
if  in  the  partition  the  part  of  the  property  which  he  receives 
is  as  much  as  he  would  have  been  entitled  to  if  bis  cotenant 
had  not  been  in  possession  at  all,  then,  certainly,  it  cannot  be 
said  that  his  share  in  the  property  has  been  diminished  by 
the  fact  that  his  cotenant  has  improved  the  part  which  is 
allotted  to  him  in  the  division.  This  court  has  not  been  un* 
mindful  of  the  equitable  claim  of  a  tenant  in  common  who 
has  in  good  faith  expended  his  labor  and  capital  in  the  im- 
provement of  property  of  which  he  has  had  sole  possession 
while  his  co-owners  have  abandoned  or  neglected  it;  but  this 
equitable  claim  is  not  permitted  to  impair  the  right  of  the  co- 
tenant  out  of  possession,  or  to  hinder  or  burden  him  in  ibm 
partition  of  the  property.  Improvements  which  have  been 
made  by  the  tenant  in  possession  either  cover  so  much  of  the^ 
common  property  that  the  parts  which  the  cotenants  out  of 
possession  are  entitled  to  receive  on  a  partition  cannot  be  sei 
off  to  them  without  including  a  portion  of  the  improvements^ 
or  they  cover  no  more  than  the  part  which  may  be  allotted  to 
the  occupying  tenant.  In  the  former  case,  the  tenant  who 
has  made  the  improvements  must  suffer  a  loss  as  to  part  of 
them,  unless  his  cotenants  are  required  to  compensate  or  re- 
imburse him  therefor.  In  the  latter  case,  the  cotenants  who 
have  not  been  in  possession  may  get  their  full  share  of  the 
property  without  any  of  the  improvements.  In  the  one  oase^ 
if  the  tenant  who  has  had  nothing  to  do  with  making  the  im« 
provements  is  required  to  contribute  to  the  payment  therefiMr^ 
to  this  extent  his  right  to  a  partition  is  burdened  and  encum- 
bered as  the  result  of  the  fact  that  improvements  have  been 
made.  In  the  other  case,  he  may  get  his  full  share  of  the 
property,  and  he  is  not  injured  by  the  allotment  to  the  oocu* 
pying  tenant  of  the  part  of  the  land  which  the  latter  has 
improved. 

There  have  been  oases  in  this  court  involving  the  claim  of 
one  tenant  in  common  to  compensation  from  his  cotenants 
far  improvements  made  by  him  on  the  eommon  propertyi 
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and  also  cases  in  which  the  claim  of  the  improving  tenant  was 
merely  to  have  the  part  of  the  property  which  he  bad  improved 
•Hotted  to  him,  so  that  his  cotenants  who  had  contributed 
nothing  in  the  improvements  should  receive  their  parts  of  th» 
common  property  out  of  the  unimproved  portion  thereoil  In 
the  former  class  of  cases  the  claim  to  compensation  for  im* 
provementa  made  was  not  denied,  but  the  amount  of  the  com- 
pensation was  not  permitted  to  go  beyond  the  amount  of  the 
rents  charged  against  the  improving  tenant:  Hortony.  Sledge^ 
29  Ala.  498;  Ormond  v.  Martin,  37  Ala.  598;  Tumipseed  v. 
Fitzpatrick,  75  Ala.  304.  In  the  latter  class  of  cases  there 
ias  been  a  full  recognition  of  the  equitable  rule  that  thecourt, 
A{  it  is  practicable,  should  so  order  the  partition  as  to  give  the 
benefit  of  any  improvements  made  on  the  premises  to  him 
who  may  have  erected  or  made  them;  and  this  is  done  by 
assigning  to  such  part  owner  the  portion  of  the  estate  on  which 
£uch  improvements  are  situated:  Donnor  v.  QuartermaSj  90 
Ala.  164;  24  Am.  St  Rep.  778;  WilHiison  y.  StuaH,  74  Ala. 
198;  Sanders  v.  Robertson,  57  Ala.  465.  In  each  of  the  classes 
'of  cases  the  equitable  claim  of  the  one  who  has  made  the  im- 
rprovements  is  recognized  and  is  enforced  so  far  as  soch 
enforcement  does  not  involve  an  impairment  of  the  rights  of 
bis  cotenants.  There  is  a  conflict  in  the  authorities  upon  the 
question  of  allowing  a  cotenant  on  partition  to  recover  oom- 
pensation  for  improvements  made  by  him  without  the  assent 
of  his  cotenants;  but  in  cases  where  one  cotenant  has  im» 
proved  only  a  parcel  of  the  premises  which  does  not  exceed 
His  share  of  the  whole  tract,  the  generally,  if  not  universally^ 
recognized  rule  in  courts  of  equity  is  to  have  allotted  to  him, 
in  a  partition,  the  parcel  which  has  been  enhanced  in  value 
by  his  expenditures  and  industry:  Freeman  on  Cotenancy 
and  Partition,  2d  ed.,  sees.  509-511;  Robinson  y,  MeDonaldj 
11  Tex.  385;  62  Am.  Dec.  480,  and  note;  Nelson  v.  Clay^  7 
J.  J.  Marsh.  138;  23  Am.  Dec.  887;  St.  Felix  v.  Rankin,  8 
Edw.  Ch.  323.  When  the  equitable  claim  of  the  improving 
tenant  can  be  fully  recognized  and  protected  by  awarding 
liim  the  part  which  he  has  improved,  the  question  of  requir- 
ing the  other  cotenants  to  make  compensation  for  the  im« 
provements  is  not  involved.  They  get  their  full  shares  of 
the  property  without  any  charge  or  burden  upon  them  becauss 
of  the  improvements. 

The  equity  of  a  cotenant  to  have  the  part  of  the  common 
property  which  he  has  improved  allotted  to  him  on  a  partitioD 
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is  not  fonnded  npon  the  idea  that  he  made  the  improyements 
with  the  consent,  express  or  implied,  of  his  cotenanta.  In  Don^ 
mr  ▼.  QuariermoB,  90  Ala.  164, 24  Am.  St  Rep.  778,  and  in  San- 
den  Y.  Robertaon^  67  Ala.  465,  the  cotenants  in  whose  favor 
fespectivel J  this  equity  was  recognized  had  made  the  improve* 
ments  while  claiming  to  be  sole  owners  of  the  common  property 
and  while  in  adverse  possession  thereof;  and  in  WUkinaon  v. 
Stuartj  74  Ala.  198,  the  rule  is  so  stated  by  the  court  as  to  cover 
the  case  of  a  tenant  who  makes  improvements  upon  the  com- 
mon estate  without  the  authority  of  his  cotenant.  In  Horton  v. 
Sledge^  29  Ala.  498,  it  was  declared  that  the  improving  tenant 
was  not  entitled  to  compensation  for  improvements  to  the  ex* 
tent  of  the  rents  charged  against  him  unless  he  made  the  im* 
provements  at  a  time  when  he  really  and  bona  fide  believed  him* 
self  to  be  the  true  owner  of  the  land,  and  unless  he  was  induced 
to  make  those  improvements  by  that  belief  really  entertained. 
The  authorities  generally,  both  in  oases  where  compensation 
for  improvements  is  allowed,  and  in  cases  where  the  improved 
portion  of  the  estate  is  allotted  to  the  cotenant  who  has  ex- 
pended his  labor  and  capital  thereon,  treat  the  fact  that  the 
improvements  were  made  by  one  who  supposed  himself  to 
be  legally  entitled  to  the  whole  premises  as  an  equitable  oon- 
rideration  in  his  favor:  1  Story's  Equity  Jurisprudence,  see. 
655;  Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  sees.  698, 
694;  note  to  PUi  v.  Moore,  6  Am.  St  Rep.  495;  Patrick  v. 
Marshall,  2  Bibb,  41;  4  Am.  Dec.  670;  and  authorities  cited 
#ttpra.  Where  it  is  practicable,  without  injury  to  the  other 
cotenants,  to  allot  the  improved  portion  to  the  one  who  made 
the  improvements,  the  reason  for  making  such  allotment  de. 
pend  upon  the  existence  of  the  fact  that  he  believed  himself 
to  be  the  sole  owner  of  the  entire  tract  does  not  apply,  as  in 
cases  where  compensation  for  improvements  is  charged  against 
the  other  cotenant;  for  the  allowanceof  compensation,  though 
it  is  not  permitted  to  go  beyond  the  amount  of  the  shares  of 
the  rents  to  which  the  other  cotenants  would  be  entitled,  is 
still  a  charge  upon  them  to  that  extent;  while  if  they  get 
their  shares  in  full  out  of  the  unimproved  portion,  and  are  not 
required  to  make  compensation  in  any  way,  the  fact  that  im« 
provements  have  been  made  does  not  affect  their  rights  in  the 
partition.  The  recognition  in  this  way  of  the  equitable  claim 
of  the  tenant  who  has  made  improvements  in  no  way  impaira 
the  rights  of  his  cotenants  on  a  partition.  A  court  of  equity 
will  not  allow  one  man  to  deprive  another  of  the  fruits  of  hit 
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labors  and  expenditares,  if  sach  an  Qnconsciooable  resalt  maj 
bo  avoided  consistently  with  the  security  to  each  of  them  of 
the  fall  measure  of  all  that  he  is  entitled  to  claim.  In  such 
case  we  think  that  the  true  rule  is  expressed  in  the  opinion 
in  HaU  y.  Piddoek,  21  N.  J.  Bq.  314,  where  it  was  said:  ''Th» 
only  good  faith  required  in  such  improyements  is  that  they 
should  be  made  honestly  for  the  purpose  of  improving  the- 
property,  and  not  for  embarrassing  his  cotenants  or  encum* 
boring  their  estate  or  hindering  partition."  The  cotenant, 
whether  he  supposes  himself  to  be  the  sole  owner,  or  know* 
that  there  are  others  who  are  owners  in  common  with  him,  im 
entitled  to  occupy  and  use  the  property,  though  his  cotenant» 
fail  or  refuse  to  share  with  him  in  the  enjoyment  thereof;, 
and  if  in  the  course  of  his  use  and  occupation,  he  makes  im-^ 
provements  on  a  part  of  the  common  property  in  good  faith^ 
and  without  any  intention  of  embarrassing  or  obstructing  a 
partition  or  gaining  an  advantage  therein,  there  is  no  good 
reason  why  he  should  not  be  allowed  to  retain  the  part  im* 
proved  by  him  if  his  improvements  in  fact  do  not  constitute 
a  hindrance  or  obstacle  in  the  way  of  the  other  cotenants 
getting  their  full  shares  on  the  division  of  the  property.  A 
oourt  of  equity  will  simply  so  order  the  partition  as  to  secure 
the  rights  of  all  parties  without  visiting  an  unnecessary  hard* 
ship  upon  any  of  them.  In  the  present  case,  if  the  facts  were 
just  as  they  are  disclosed  by  the  original  bill,  except  thai 
the  land  and  improvement  company  had  made  no  conveyance 
of  any  of  the  land,  but  had  erected  the  improvements  on  the 
parcel  now  held  by  the  oil  company,  there  could  be  no  doubt 
of  the  propriety  of  allotting  that  parcel  on  a  partition  to  the 
land  and  improvement  company. 

It  is  insisted,  however,  that  the  conveyence  to  the  oil  com- 
pany can  not  be  allowed  to  have  the  effect  of  conferring  upon 
that  company  an  equity  to  have  allotted  to  it,  on  a  partition 
ct  the  whole  property,  the  parcel  which  it  holds  under  a  con- 
veyance from  only  one  of  several  tenants  in  common.  So  far 
as  the  grantor's  cotenants  are  concerned,  the  extent  of  the 
operation  of  his  conveyance  was  to  transfer  to  his  grantee  hie 
undivided  interest  in  the  particular  parcel  therein  described. 
Such  a  conveyance  is  ineffectual  to  prejudice  or  abridge  the 
rights  of  the  cotenants  who  do  not  join  in  it;  for  each  tenant 
in  common  has  an  undivided  interest  in  the  whole  tract  and 
in  every  part  of  it,  and  the  right  of  one  of  them  in  any  part 
of  the  property  cannot  be  impaired  by  the  act  of  another* 
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The  conveyance  does  not,  bo  far  as  the'eotenants  who  did  not 
join  in  it  are  concerned,  sever  tbespeeial  tract  therein  described 
from  the  general  tract  to  which  the  tenancyin  common  extends. 
They  still  have  the  same  interest  in  the  part  of  the  property 
described  in  the  conveyance  as  they  had  before  it  was  eze- 
ented.  They  are  still  entitled  to  a  partition,  and  may  have 
their  shares  in  the  property  set  off  to  them  in  severalty,  Jost 
as  if  no  conveyance  had  been  made.  Their  rights  are  not 
increased  or  diminished.  The  grantee  is  simply  clothed  with 
the  rights  of  his  grantor  in  the  special  tract  described  in  the 
oonveyance:  Ward  v.  Corhettf  72  Ala.  488.  The  tenants  in 
common  who  did  not  join  in  the  conveyance  do  not  acquire, 
in  consequence  thereof,  any  greater  rights  in  the  common 
property,  or  in  any  part  of  it,  than  they  had  before.  They 
have  no  more  right  to  demand  that  the  particular  tract  de- 
scribed in  the  conveyance,  or  any  part  of  it,  be  allotted  to 
them  on  a  partition,  than  they  would  have  had  if  the  convey- 
ance  had  not  been  made. 

We  have  seen  that,  if  one  tenant  in  common  deals  in  good 
faith  with  a  part  of  the  common  property  as  if  he  were  the 
sole  owner  thereof,  by  erecting  improvements  on  his  own  ac- 
eouDt,he  will  be  allowed,  on  a  partition,  to  retain  the  improved 
part,  if  that  does  not  involve  any  prejudice  to  the  rights  of 
his  co-owners.    If  the  improvements  are  made,  not  by  the 
original  tenant  in  common,  but  by  his  grantee,  we  can  per- 
ceive no  good  reason  why  the  latter  should  not  have  the  bene- 
fit of  the  same  measure  of  protection  which  a  court  of  equity 
would  have  afforded  to  his  grantor  if  no  conveyance  had  been 
made.    There  is  abundant  support  in  the  best  authorities  for 
the  rule,  that  in  making  the  partition  in  such  a  case,  if  the 
part  sold  and  conveyed  by  one  tenant  in  common  can  be  as- 
signed to  the  purchaser  as  a  part  or  the  whole  of  the  share  of 
his  grantor  without  prejudice  to  the  grantor's  cotenants  in 
the  original  tract,  it  will  be  so  assigned:  Young  v.  Edwardi^ 
83  S.  C.  404;  26  Am.  St  Rep.  689;  Oitting*  v.  WaHhingian, 
67  Hd.  146;  Bogge$$  v.  Meredith,  16  W.  Va.  28,  29;  Worlhing-^ 
tony.  StawUon,  16  W.  Va.  208;  Teal  v.  WoodwoHhy  8  Paige, 
472;  SL  Felix  r.  Rankin,  8  Edw.  Ch.  823;  Camaron  v.  Thur- 
mond, 56  Tex.  22;   11  Am.  &  Bng.   Ency.  of  Law,  1092, 
1093;  Freeman  on  Cotenancy  and  Partition,  sees.  199-205. 
Under  this  rule,  the  grantee  merely  has  the  benefit  of  the 
equitable  claim  which  would  have  been  reoognised  in  £avor 
«f  his  grantor  if  no  conveyance  had  been  made.    The  other 
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tenants  in  common  are  not  allowed  to  disregard  the  convey* 
ance  so  far  aa  it  could  prejudice  their  rights,  and,  at  the  saoM 
time,  give  it  such  effect  as  to  secure  to  them  an  equitable  ad- 
vantage which  thej  would  not  have  had  if  the  grantor  had 
made  no  transfer  but  had  improved  part  of  the  property  him* 
self. 

*^  There  can  be  no  doubt  that  the  grantee  of  the  specified 
parcel  will  become  seised  thereof  in  severalty  if^  upon  parti* 
tion,  it  should  be  assigned  to  him  or  to  his  grantor;  and  that 
if  not  so  assigned,  he  will  lose  his  entire  interest.  He  is 
more  deeply  interested  in  the  partition  than  are  any  of  tha 
tenants  in  common  of  the  entire  tract  It  matters  little  to 
them  where  their  respective  properties  may  be  located;  bat 
with  the  grantee  of  a  special  location,  it  is  all  important  that 
such  a  division  may  be  made  as  will  allow  his  deed  to  be- 
come operative.  He  is  entitled  to  the  consideration  of  the 
court,  and  will,  whenever  his  claims  are  known  to  the  court,  be 
protected  as  far  as  possible,  without  doing  injustice  to  the  oo- 
tenants  of  the  whole  tract.  He  has  therefore  been  regarded 
as  a  proper  party  defendant,  even  in  states  where  his  convey- 
ance has  been  spoken  of  as  void  against  the  cotenant  of  Ida 
grantor":  Freeman  on  Cotenancy  and  Partition,  2d  ed.,  sea 
465.  Whether  the  partition  is  sought  by  the  grantor  who 
retains  an  undivided  interest  in  the  remaining  portion  of  the 
original  tract,  or  by  his  cotenants  who  did  not  join  in  bia 
conveyance,  it  is  proper  to  make  the  grantee  of  a  specific  poi^ 
tion  a  party  defendant,  so  as  to  afford  him  an  opportunity  to 
assert  his  derivative  equitable  claim,  to  the  end  that  the 
rights  of  the  cotenants  who  are  still  entitled  to  a  partition  of 
the  entire  tract  may,  if  practicable,  and  without  prejudice  to 
them,  be  satisfied  by  an  allotment  of  their  shares  out  of  that 
part  of  the  original  tract  which  was  not  included  in  the  con- 
veyance. The  equitable  claim  of  the  purchaser  from  one  ten- 
ant in  common,  founded  upon  the  fact  that  he  has,  in  good 
faith,  and  without  any  purpose  of  embarrassing  a  partition, 
undertaken  to  acquire  and  has  improved  the  parcel  of  land 
described  in  his  deed,  is  not  to  be  defeated  by  denying  him 
the  right  to  be  a  party  to  the  proceeding  in  which  the  claims 
of  other  parties  to  the  property  in  question  may  be  so  ad- 
justed as  to  afford  him  protection.  This  can  be  done  effectiH 
ally  only  in  a  suit  for  a  partition  of  the  original  tract.  The 
grantee  in  a  conveyance  of  a  part  of  that  tract  from  one  of  the 
tenants  in  common  is  a  proper  party  to  such  a  suit,  because 
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of  his  interest  in  having  the  partition  so  directed  as  to  protect 
hiiUy  so  far  as  that  may  be  done  without  prejudice  to  %hm 
rights  of  the  other  cotenants  in  common:  Oaie$  v.  Scdmon^  85 
Cal.  588;  95  Am.  Dec.  139;  Sutter  v.  San  Francisco,  86  Cal.  116; 
Harlan  v.  Langham,  69  Pa.  St  235;  Whitton  r.  WhitUmj  88  N.  H. 
127;  76  Am.  Dec.  163;  BattertonY.  Chile$,  12  B.  Hon.  848;  54 
Am.  Dec.  539.  The  claim  of  such  grantee  constitutes  an  equitj 
which  is  involved  in  a  partition  of  the  original  tract,  and  maj 
be  recognized  and  brought  to  the  attention  of  the  court  in  an 
original  bill  filed  bj  others  interested  in  the  partition  of  tbo 
common  property,  or  the  grantee  may  propound  it  in  a  cross- 
bill. 

The  averments  of  the  bill  show  that  the  land  and  improve- 
ment company  acquired  Beebe's  undivided  one-fourth  inter- 
est in  the  entire  tract.  The  plea  of  the  Henshaw  heirs  alleges 
that  that  interest  belongs  to  the  United  States.  This  is  merely 
a  denial  of  a  part  of  the  title  claimed  by  the  complainant  iu 
the  original  bill  and  the  complainant  in  the  cross-bill.  **  In 
suits  for  the  partition  of  lands,  if  the  defendant  denies  the 
title^of  the  complainant,  the  chancellor  need  not  dismiss  the 
bill,  or  delay  the  suit  until  a  trial  can  be  instituted  and  had 
at  law,  but  may  direct  the  issue  as  to  the  title  of  the  com- 
plainant  to  be  tried  as  other  issues  of  fact  are  triable  *':  Code 
of  Alabama,  sec.  3588;  McMath  v.  DeBardelaben,  75  Ala.  68; 
McQueen  v.  Tumer^  91  Ala.  278«  If  the  denial  of  the  plea  is 
sustained  by  the  proof,  there  can  be  no  partition  unless  the 
United  States  becomes  a  party  to  the  suit,  so  as  to  be  bound 
by  the  result  thereof;  for  it  is  indispensable,  in  a  suit  for  par^ 
tition,  that  all  cotenants  not  uniting  in  the  bill  be  made  par- 
ties defendant:  Freeman  on  Cotenancy  and  Partition,  2d  ed^ 
8ec.  463.  The  United  States  cannot  be  made  a  party  defend* 
ant  without  its  consent.  If  the  denial  of  the  plea  is  not  sup- 
ported by  the  proof,  there  will  be  no  obstacle  to  the  rendition 
of  a  final  decree.  If  the  proof  sustains  the  averments  of  the 
plea,  the  complainant  may  desire  to  have  the  United  States 
made  a  party  to  the  cause.  It  will  then  be  a  question  whether 
the  bill  should  be  summarily  dismissed  because  of  the  ina- 
bility of  the  complainant  to  bring  a  necessary  party  before  the 
court,  or  should  be  retained  and  the  equities  of  the  parties 
now  before  the  court  protected  until  the  absent  party  shall 
choose  to  submit  itself  to  the  jurisdiction  of  the  court,  or  to 
assert  its  right  to  a  partition  in  some  other  proceeding,  in 
which  the  equities  of  all  the  parties  in  interest  may  be  ad* 
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Justed.  As  that  qnestioo  li  not  now  presentadt  we  will  noi 
ondertake  to  decide  it 

The  demarrers  to  the  original  bill  and  to  the  eraea-Ull 
should  haye  been  overruled.  The  plea  of  the  Henshaw  heirt 
is  saffldent,  and  shoold  have  been  sustained.  The  ruling  on 
the  motion  to  require  the  oroes-complainants  to  i^ve  an  addi- 
tional bond  will  not  be  disturbed.  As  each  of  the  assign* 
ments  of  errors  is  sustained  in  part,  the  costs  of  appeal  will 
be  equally  divided  between  the  three  parties. 

Reversed  and  remanded. 

CLOPToVy  J.^  not  sitting. 


FAannoff.  —  KaosBSAmT  PabtuIi  all  Fsasoss  InsasRSD  asbi 
IPS  ▼•  (Mm.  12  B.  Moo.  S4S;  04  Am.  Dm.  5S9|  PartU  v.  ffiO,  14  Tex.  SS; 
SO  Aql  D6e.'09;  De  Uprqfw.  Dt  Ufrtf,  87  CU.  S29;  87  An.  Dee.  81;  Boom 
V.  Kwn.  80  Tez.  642;  26  Am.  Sk  Rep.  767;  8dd»oa  t.  Dkkmm.  1»  Ind. 
180. 

PAKixnoH.  ^OonvAHTB  WHO  RAVB  Madb  iMPBOvsmiiTB  IN  entitled 
to  haTe  the  portione  o(  the  premieet  iiiol«diiig  the  impro? emeate  let  off  to 
them  if  practioable:  Hwoeg  t.  Oom(f,  18  HL  05;  M  Am.  Deo.  427;  Nelaom  t. 
Cloy,  77  J.  J.  Slanh.  138;  28  Am.  Deo.  387;  LowtaUo  ▼.  Mmard,  1  Oilm.  SO; 
41  Am.  Deo.  161 1  Robmoow  t.  McDonald,  11  Tez.  885;  62  Am.  Dea  480;  Mar^ 
tindal4  T.  Alexander,  26  Ind.  104;  80  Am.  Deo.  468;  Bmekr.  MoHm,  SI  a  C 
600;  53  Am.  Rep.  702;  Appeal  <if  KeUe^.  118  Po.  St.  110;  57  Am.  Rep^  444; 
TevU  V.  Collier,  84  Tex.  638.  Compere  alM>  the  oeeee  oited  in  tiie  note  to 
Domtor  t.  Qtuoierfnae,  24  Am.  St  Rep.  783.  Where  indiTidoel  tenaate  in 
eommon  hare  sold  the  whole  of  partioalar  parte  of  the  traet  by  motee  aod 
bonnde  or  other  eafficieiit  doMriptioiiv  the  epeoifie  traete  oooTeyed  ahoold 
be  allotted  in  soTeralty  to  the  granteee»  and  ohaiged  reepeotiTely,  in  propor- 
tion to  their  Talne,  to  the  ebaree  and  intereeta  of  the  granting  oot«nanti» 
where  it  oan  be  done  without  material  injuy  to  the  ri|^te  of  the 
«ot  Joining  in  the  deedai  Mamk  w.  Aimmwia,  90  Oel  4U, 
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ram,  loAmum  fOB  Wbohovitllt  BjMmro.  —That  a  Oovrnjorom 
WAS  H0VI8TLT  MuTAKBir  in  belicriag  that  a  pMMnger  had  aol  paid  Ut 
fare  dom  not  oonstiinte  any  dafenae  to  an  notion  by  the  latter  to  waofit 
damagoa  for  his  wrongful  ozpalaion  from  tho  oar, 
Railway  Cobtoratiov8.  — MiAiiuBa  of  DAMAon  10m  WnoirafUL  Bxrub* 
SOH  of  apasaengor  in  ordinary  oaaa^  without  noedleat  riolanoa  or  inanity 
and  from  whioh  no  bodily  injury  reanlti,  ia  tho  ooat  of  a  tiekot  from  tho 
point  of  ezpulaion  to  tho  paaaangor'a  daatinatioQ,  togatbar  with  mm  allow* 
anoo  for  anoh  damagoa  aa  aotnally  raault  from  loai  of  tioMu 

RaILBOAD  GOBFORATIOmk— Iv   ALLOWMO  DAMAOn  lOB  TBI  WBOlfOfVL 

XzpvLnoH  OP  A  Pasibvobb  from  a  railway  oar»  aooompaniod  with  va- 
dno  Tiolanoab  and  by  abua  and  inanlt,  tho  jury  it  antitlad  to  ooaaidar 
tho  iicnominy  onduradt  hia  montal  aniforinga,  and  humiliation  and 
woundod  prida  whioh  one  in  hia  oonditiQa  of  Ufa  and  atanding  in  tiM 
ooounnnity  would  axporianoa. 

&4ILWAT  O0BPOBATXON8.  —  Alt  Aonov  OF  ToBT  will  lia  to  raoorar  damagea 
far  tha  wrongful  ozpuliiou  of  a  panongtr  from  a  milway  oar,  and 
tlMNigh  tho  oomplaint  allegaa  a  oontraot  for  oarriaga,  tha  aotioB  ia  aal 
far  braaoh  of  tha  oontraot,  but  for  tort  by  broach  of  du|y. 

Eailwat  C0BPOBATIOH8.  — ExxKVLABT  DAKAon  may  ba  allowed  by  %  jury 
in  aa  aotion  for  tho  wrongful  ezpulaioQ  of  a  paaaenger  from  a  railway 
ear,  if  in  anoh  ezpulrion  the  defendant  waa  guilty  of  opprearion,  fraud, 
er  riolanoat  aetual  or  preaumed. 

&AILWAT   OOBFOBAnOm— DAKAOn   FOB   XZFBIXITO    FAMBBOBBi^  WHBB 

BOV  BzoBBBETB.  — If  the  aridenoo  tenda  to  prore  that  after  a  paaaenger 
had  anrrondored  hia  tioket»  the  oondnetw  denied  that  faet,  and  demanded 
the  payment  of  additional  fare,  and  being  refused,  grabbed  the  passen- 
gar  anddenly  by  the  coat  ooHar,  shored  him  out  of  the  door,  polled  him 
to  tho  platform,  and  ehored  him  down  the  atepa,  a  rerdiot  awarding  fire 
hundred  dollara  damages  oannot  be  regarded  aa  ezoeasiTO,  nor  aa  indi 
«fttang  that  the  jury  acted  under  the  inflaenoe  of  paeaioa  or  prejudice. 
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Jame%  (?•  Martin  atid  A.  A.  MoarSf  for  the  appellant. 

Eli  R.  Chase^  John  L.  ChaUy  and  Cham  and  IfiZbr,  for  ibm 

respondent. 

BsLCHBB,  C.  The  plaintiff  brought  this  action  to  recover 
damages,  resulting  from  bis  wrongful  expulsion  from  a  nil* 
road  train  owned  and  operated  by  the  defendant 

It  is  alleged  in  the  complaint  that  on  the  twenty*fir8t  daj 
of  May,  1890,  plaintiff  was  desirous  of  being  conveyed  from 
Antioch,  in  Contra  Costa  County,  to  Bethany,  in  San  Joaquin 
County,  upon  defendant's  railroad  train,  and  that  he  paid  to 
defendant's  agent  at  Antioch  the  usual  fare  for  that  purpose, 
and  received  in  return  a  ticket  entitling  him  to  such  convey- 
ance on  the  regular  passenger  train  running  between  the  two 
places  named;  that  be  got  aboard  the  train,  and  soon  after 
leaving  Antioch  the  conductor  thereof  took  up  his  ticket,  and 
thereafter,  and  before  reaching  Bethany,  to  which  place  the 
ticket  entitled  him  to  ride  upon  the  train,  forcibly  and  with 
violence  expelled  and  ejected  him  from  the  train,  and  refused 
him  the  privilege  of  riding  thereon  the  balance  of  the  distance 
to  Bethany,  about  twenty  miles;  that  he  sustained  damages 
in  consequence  of  his  forcible  and  violent  ejectment  from  the 
train,  as  aforesaid,  in  the  sum  of  ten  thousand  dollars,  for 
which  he  asked  judgment. 

The  answer  of  the  defendant  denied  that  plaintiff  had  any 
ticket  or  was  forcibly  or  violently  ejected  from  the  train;  ad- 
mitted that  he  boarded  the  train  at  the  place  charged,  and 
alleged  that  he  never  exhibited  or  showed  a  ticket,  but,  to  the 
contrary,  paid  his  fare  to  the  next  station  from  Antioch,  and 
thereafter,  before  reaching  Bethany,  upon  his  refusal  to  pay 
further  fare,  he  was  given  the  usual  and  necessary  time  tc» 
present  his  ticket  or  pay,  and  doing  neither,  was  requested 
by  the  conductor  to  vacate  the  train  at  a  station  and  near  to 
divers  dwelling  houses,  and  that  he  did  so  yacate  while  tbe 
train  was  standing  still. 

The  case  was  tried  before  a  jury,  and  a  verdict  returned  In 
favor  of  the  plaintiff  for  five  hundred  dollars,  on  which  judg* 
ment  was  entered. 

The  defendant  appeals  from  the  judgment,  and  an  order 
denying  its  motion  for  a  new  triaL 

Tbe  principal  contention  on  the  part  of  the  appellant  iti 
that  the  case  was  not  one  in  which  exemplary  damages  could 
be  allowed,  and  that  the  damages  awarded  by  the  jury  were 
excessive. 
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At  the  trial,  the  plaintiff  testified  that  he  bonght  a  ticket 
and  got  on  the  train  at  Antioch,  as  stated  in  the  oomplainti 
and  bis  testimony  in  this  regard  was  confirmed  by  the  sta- 
tion agent.  He  then  proceeded  as  follows:  '^Soon  after  tho 
train  left,  the  condactor,  Mr.  Nightingill,  asked  for  mj  ticket, 
and  I  gave  it  to  him.  We  ran  to  the  next  station,  and  jost 
after  we  left,  the  conductor  came  to  me  again — the  same  ono 
— and  asked  for  my  ticket.  I  said:  *I  gave  it  to  you  jnst 
after  leaving  Antioch.'  He  said  I  did  not,  and  that  I  must 
pay  my  fare,  or  show  a  ticket,  or  get  off  the  train.  I  repeated 
that  I  had  paid  my  fare  once  by  buying  a  ticket,  which  I  gave 
to  him;  this  he  denied,  and  immediately  seized  the  bell  rope 
over  his  head  with  one  arm,  and  took  me  by  the  collar  of  the 
coat  with  the  other,  just  as  you  would  grab  a  dog.  He  threw 
me  up  in  this  way  against  the  door,  and  pulled  me  out  to  the 
platform,  and  shoved  me  so  violenUy  down  that  when  I  got 
about  two  steps  down  I  says:  *  For  God's  sake,  don't  break 
my  neck.'    He  said, '  Qei  off.'  .  •  •  •  When  I  finally  left  the 

train,  it  had  not  fully  stopped When  the  conductor 

took  my  ticket  he  put  it  in  his  pocket.  When  he  asked  me 
the  second  time  for  a  ticket  after  leaving  Brentwood,  I  wanted 
him  to  look  in  his  pocket  and  he  would  find  it  as  proof,  but 
he  would  not  give  time  to  consider  that  matter  at  all,  but  took 
me  violently,  and  all  of  a  sudden  he  grabbed  me  by  the  coat- 
collar  and  lifted  me  up  off  my  feet  and  shoved  me  before  him 
out  of  the  door.  ....  When  the  conductor  took  me  by  the 
collar  it  did  not  hurt  me, — that  is,  it  did  not  hurt  me  physi- 
cally.  I  was  not  hurt,  except  that  it  hurt  my  feelings  to  be 
put  off  in  the  presence  of  other  people  as  if  I  had  n't  paid  my 
fare." 

The  conductor  was  called  as  a  witness  by  the  defendant, 
and  testified  that  he  did  not  take  np  or  receive  any  ticket 
from  the  plaintiff,  and  did  not  use  any  violence  towards  him, 
or  seize  him  by  the  collar,  or  put  his  hand  upon  him  at  all; 
that  when  he  first  called  for  the  ticket  plaintiff  said  he  wanted 
to  go  to  Brentwood,  the  next  station,  and  paid  his  fare  thereto, 
thirty-five  cents,  by  giving  to  witness  a  dollar  and  receiving 
back  the  change;  that  on  leaving  Brentwood  witness  again 
asked  plaintiff  for  his  fare,  and  told  him  he  must  pay  his  fare, 
show  a  ticket,  or  get  off  the  train,  and  plaintiff  said, ''  Stop 
your  train,  then,  and  I  will  get  off";  and  that  he  stopped  the 
train  in  the  immediate  vicinity  of  the  station,  and  plaintiff 
stepped  off,  without  any  violence  and  without  being  touched, 
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In  rebuttal,  the  plaintiff  testified:  "  I  did  not  saj  to  tlM 
oonduotor,  after  leaving  Brentwood,  as  be  testified,  to  stop  the 
train  and  I  would  get  off,  nor  nothing  purporting  to  oonTej^ 
that  idea.  I  did  not  get  off  voluntarily  from  the  train;  there 
would  be  no  object  in  my  getting  off.  I  did  not  give  him  a 
dollar  for  my  fare  from  Antioch  to  Brentwood,  and  he  did  not 
give  me  any  change  back;  we  never  had  one  word  firom  the 
time  he  took  my  ticket  until  we  passed  Brentwood." 

It  clearly  appears  from  the  verdict  that  the  jurors  believed 
the  plaintiff  and  not  the  conductor,  and  it  must  therefore  be 
assumed  that  the  plaintiff  was  ejected  from  the  train  in  the 
manner  and  under  the  circumstances  stated  by  him;  but  ae- 
suming  this  to  be  so,  it  is  still  claimed  for  appellant  that 
plaintiff  was  entitled  to  recover  only  his  actual  damage,  and 
that  the  amount  allowed  was  entirely  excessive. 

If  a  passenger  refuses  to  pay  his  fare,  or  to  exhibit  or  sor* 
render  bis  ticket  when  reasonably  requested  so  to  do,  the  con- 
ductor may  put  him  and  his  baggage  out  of  the  cars,  using 
no  unnecessary  force,  at  any  usual  stopping  place,  or  near  any 
dwelling  house,  on  stopping  the  train:  Civil  Code,  sec.  487; 
but  if  a  passenger  has  once  paid  his  fare,  he  cannot  be  ejected 
because  he  refuses  to  pay  a  second  time,  and  if  he  is  so  ejected 
the  company  will  be  liable  to  him  in  damages:  Beach  on 
Railways,  sec.  881;  and  it  will  be  no  defense  to  an  action 
against  the  company  for  a  wrongful  expulsion  that  its  con- 
ductor was  honestly  mistaken:  Quigley  v.  Central  Pae.  R.  R. 
Co.,  11  Nev.  850;  21  Am.  Rep.  757;  Hamilton  v.  Third  Avenue 
S.  R.  Co.,  63  N.  Y.  26. 

The  measure  of  damages  in  an  ordinary  case  of  wrongful 
expulsion,  without  unnecessary  violence  or  insult,  and  from 
which  no  bodily  injury  results,  is  the  cost  of  a  ticket  from  the 
point  of  expulsion  to  the  passenger's  destination,  together  with 
an  allowance  for  such  damages  as  actually  result  fix>m  loss  of 
time;  but  when  the  expulsion  is  accompanied  by  undue  vio- 
lence, or  by  insult  and  abuse,  the  jury  is  authorized  to  con- 
dder  the  injured  feelings  of  the  plaintiff,  the  indignity  en* 
dnred,  his  mental  suffering,  the  humiliation  and  wounded 
pride  which  one  in  his  condition  in  life  and  standing  in  the 
community  would  experience,  and  to  award  him  compensa* 
tory  damages  therefor:  Beach  on  Railways,  sees.  890,  891, 
and  cases  cited. 

When  a  passenger  is  wrongfully  expelled  firom  a  train,  it  is  ^ 
a  hreaoh  of  duty  on  the  part  of  the  carrier,  and  an  action  in 


Dec  1892.]     Gobhah  ••  Southbrbt  Pacivio  Cow  161 

tort  will  lie  to  recoyer  damages:  Bedfield  on  Carriers,  seo.  422; 
Beach  on  Railways,  sec.  887;  Head  y.  Georgia  Pae.  IPy  Co.^ 
79  6a.  358;  11  Am.  St  Rep.  434.  Id  the  case  last  cited  it 
was  held  that  (we  quote  from  the  syllahm)  '^an  action  on  the 
case  by  a  passenger  against  a  railway  company  for  wrongfully 
expelling  him  from  a  train  with  force  and  violence,  though 
the  declaration  allege  a  contract  for  carriage,  is  not  for  breach 
of  the  contract,  but  for  a  tort  by  breach  of  duty,  and  punitive 
as  well  as  actual  damages  are  recoverable,  if  the  circumstanoei 
of  the  particular  case  warrant  such  recovery." 

The  Civil  Code,  section  3294,  provides:  *'  In  any  action  for 
the  breach  of  an  obligation  not  arising  from  contract,  where 
the  defendant  has  been  guilty  of  oppression,  fraud,  or  malice, 
actual  or  presumed,  the  jury,  in  addition  to  the  actual  dam- 
ages, may  give  damages  for  the  Bake  of  example,  and  by  way 
of  punishing  the  defendant'' 

Here  the  action  was  clearly  in  tort  for  breach  of  duty,  and 
under  the  section  of  the  code  quoted  the  jury  was  authorised 
to  give  exemplary  damages,  if,  in  expelling  the  plaintiff,  the 
defendant  was  guilty  of  oppression,  fraud,  or  violence,  actual 
or  presumed. 

The  question  then  is,  can  it  be  said,  in  view  of  the  (acta 
proved  and  the  well-settled  rules  of  law  above  stated,  that  the 
damages  were  so  excessive  as  to  justify  the  court  in  disturb- 
ing the  verdict  on  that  ground  7 

"  The  rule  is  well  settled  that  where  a  trespass  is  committed 
from  wanton  or  malicious  motives,  or  a  reckless  disregard  of 
the  rights  of  others,  or  under  circumstances  of  great  hardship 
and  oppression,  the  measure  and  amount  of  damages  are  mat- 
ters for  the  jury  alone.  In  such  cases  courts  will  not  disturb 
the  verdict  on  the  ground  that  the  damages  are  excessive,  un- 
less the  amount  of  damages  is  so  disproportionate  to  the  injury 
proved  as  to  make  it  clear  that  the  jury,  in  rendering  the  ver- 
dict, must  have  acted  under  the  influence  of  passion  or  preju* 
dice":  RuisM  v.  Dennison,  45  Cal.  337. 

We  see  nothing  in  this  case  to  indicate  that  the  jury  acted 
under  the  influence  of  passion  or  prejudice,  and  in  our  opin- 
ion the  verdict  cannot  be  disturbed  on  the  ground  that  tho 
damages  were  excessive. 

It  is  also  contended  for  appellant  that  the  oourt  erred  in 
giving  certain  instructions  and  in  refusing  to  give  other  in- 
structions to  the  jury. 

The  instructions  given  stated  the  law  of  tbe'oase  fully  and 
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fairly,  and  we  think  correctly*  The  instractiontrefased 
asked  upon  the  theory  that  the  plaintiff  coold  in  no  eTeni 
cover  more  than  hie  actual  damages,  and  that  such  damages 
could  not  exceed  the  cost  of  a  ticket  from  the  point  where  h^ 
was  expelled  to  the  point  of  his  destinationi  together  with  a 
reasonable  allowance  for  his  loss  of  time. 

We  see  no  prejudicial  error  in  the  action  of  the  ooari  upon 
the  instructions  given  and  refused,  and  in  our  opiaioQ  the 
judgment  and  order  appealed  from  should  be  aflirmedL 

Vahclibf,  C,  and  Tbmplb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  Jiidf» 
ment  and  order  are  affirmed. 
PatbbsoHi  J.,  Habbison,  J.,  Oarouttk,  J« 

Railroam — BjBornre  PAasiirem  who  bas  Paid  FASib — Di 
JTooTi  T.  FUehtmrg  B.  S.  Oorp.^  4  Qmy»  466;  64  Am.  Dm.  SS^  and 
Bmd  T.  Oeofvia  Pac  JTf  Ob.,  79  (H.  868;  11  Am.  St.  B«p.  43^ 

Raxlboaxni— Ejaofore   PAflSBiraam  without  VioLKvca  — Di 
Th«  meMure  of  damagM  for  tho  wroagf ul  ezpaUion  of  %  pewngor  firooi  • 
nilroad  train,  it  tho  low  of  time,  inoonrenienoe,  and  tho  neoonarjr 
to  which  ho  wa*  ■abjootodi  Bwdkem  tte.  JR'p  O^  t.  Bke^  S8  Kaa.  SS8;  g 
St.  Rep.  766,  and  note. 

BaHiBO AD8  »  Ejionire  PASsmam — Damaom  bca  MBrrAL 
If  a  pasaenger  ii  expelled  from  a  train  in  a  Tiolent  or  insulting  Maonor  ho 
mair  reoorer  damagea  for  injnriea  to  hie  foelingis  Simikarm  ete.  i^'y  ^  ^« 
Jiie%  88  Kan.  898;  5  Am.  St.  Rep.  766^  and  note;  Chieaffo  «fd  JL  Hi  Che  ▼. 
Flagg,  43  IlL  364;  92  Am.  Deo.  133,  and  note;  Serwe  r.  i^ortAem  Pocl  JL  A 
Ch.,  48  Minn.  78;  Teaoi  Pae.  S'jfOkT,  Jamei,  82Tex.  806.  Sao  also  Otofpie 
it  iZL  6<c  Oob  T.  Eskew,  86  Ga.  641;  22  Am.  8t  Rep.  490^  and  oota 

Railroads.— \ioLBHT  BjionoBr  of  Pabsbhoix:  See  ifjfiMf  t.  AK.  Anrf 
«K.  Jfp  Co,,  89  Minn.  64,  for  a  ease  in  whioh  anoh  an  aotion  wae  hold  to  ho 
an  aotion  in  tort  and  not  in  oontraot,  whioh  ii  alao  the  dootriao  el  MeKti$  t« 
Ohh  SiMr  IL  R,  Co,,  84  W.  Va.  66;  26  Am.  St.  Rep.  918. 

Railboam— Ejionve  Passbnobr.  —  Bzbmplabt  Damaqv:  8eo  ^jpeB 
•MMT.  JUdbnoMl  efe.  ii  iKL  Oi.,  83  &  a  476;  28  Am.  St  Rep.  858^  and  •» 
tonded  note  at  page  881,  In  which  the  prineipal  oaaa  ia  eitod,  and  aoto  to 
MeKag  w.  Ote  ITImt  &  &  C^,  »  Am.  St  Rep^  iSQl 
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SmAQBMian.  —  Ak  Aotioh  aoaivst  a  8tookhoi«dsb  lor  hit  ptopoctfai  «f 
the  debt  of  a  corporation  of  whioh  ho  is  a  member  li  foandod  i^on  A 
eoatract  within  the  meaning  of  the  eeotion  of  the  oodo  uthoriang  Mi 
attaohmont  to  iesoe  in  an  aotion  open  a  oontract. 

AiTAOHiuirT — Faiuko  to  9tatb  AMoamr  CLAiMBa  —  Attaohmont  !■  ■• 
action  against  a  oorporation  and  its  stookboldors  whioh  merely  ■tatea 
the  amount  of  the  indebtedness  claimed  to  be  dne  from  the  oorpoiationv 
withont  specifying  the  amount  for  whioh  eaoh  ol  the  stockholders  is 
elaimod  to  bo  liablo»  is  irregnlsr  as  to  saoh  stoekholdors  mid  shoold  bo 
discharged  on  motion. 

Ab  AiTAGHMBirr  whioh  as  to  a  defendant  in  the  action  it  issued  for  a  grsalor 
sum  than  he  is  shown  to  be  liable  for  by  the  complaint^  must  be  sol 
aside^  though  in  lerying  the  writ  no  more  of  his  property  was  seised 
than  is  sufficient  to  satisfy  the  demand  against  him. 

Wmiam  H.  Fuller,  Works  and  Work$,  and  Works,  Gib$9% 
and  Htus,  for  the  appellant 

Wellbom,  Stevens,  and  WeUhom,  and  Sprigg  and  Barber,  fof 
the  respondent. 

Db  Haven,  J.  This  is  an  appeal  from  an  order  dissoMng 
an  attachment.  The  action  is  upon  certificates  of  deposit 
issued  to  plaintiff  by  the  defendant,  the  California  Savings 
Bank,  a  corporation  in  which  the  other  defendants  are  th» 
stockholders,  and  the  relief  demanded  is  for  a  judgment  for 
the  amount  of  money  represented  by  such  certificates,  and 
against  each  of  the  defendants  for  the  proportionate  part  there* 
of  for  which  he  is  liable  as  a  stockholder. 

The  motion  to  dissolve  the  attachment  was  made  by  ihm 
defendant  Havermale  alone,  and  was  upon  these  grounds:  !• 
That  said  action  is  upon  a  statutory  liability,  and  not  upon  a 
contract;  2.  That  the  writ  of  attachment,  in  its  statement  of 
plaintiff's  demand  against  him,  is  not  in  conformity  with  tha 
complaint. 

These  grounds  are  widely  different,  the  first  going  to  Hhm 
right  of  the  plaintiff  to  any  attachment  in  the  action,  and  the 
last  relating  only  to  an  irregularity  in  the  writ  itself  which 
could  be  avoided  by  the  issuance  of  another,  and  unless  it  was 
the  intention  of  the  court  to  sustain  the  motion  upon  the  first 
ground,  it  should  have  specified  in  the  order  granting  the 
same  that  it  was  based  upon  the  latter  ground  alone,  thus 
leaving  the  plaintiff  free  to  take  the  proper  steps  in  the  action 
to  procure  the  issuance  of  a  writ  conforming  to  the  eomplaink 
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The  order  of  the  court  was  general,  and  it  ia  therefore  neces- 
sary to  examine  both  grounds  of  the  motion,  in  order  to  tuUy 
dispose  of  all  questions  affecting  the  right  of  the  plaintiff  to 
•ttachment  in  the  action. 

1.  The  first  ground  stated  in  the  motion  presents  the  qa 
tion  whether  an  action  against  a  stockholder  for  his  propor- 
tion  of  the  debt  of  a  corporation  of  which  he  is  a  member  i« 
tipon  a  contract,  within  the  meaning  of  sec.  537  of  the  Code 
of  Civil  Procedure,  relative  to  attachment;  and  that  it  is  such 
an  action,  we  entertain  no  doabt     In  a  general  sense,  the  ac- 
tion is  founded  upon  a  contract,  pnd  it  is  none  the  less  so  be- 
i^ause  under  the  provisions  of  sec.  3  of  article  XIL  of  the 
'Constitution  of  this  state  and  sec.  322  of  the  Civil  Code  the 
'Stockholder  is  made  liable  to  perform  the  contract  in  pari. 
The  constitution,  in  the  section  above  referred  to,  declares:  — 
**Sec.  3.    Each  stockholder  of  a  corporation  or  joint-stock 
Bssociation  shall  be  individually  and  personally  liable  for 
€uch  proportion  of  all  its  debts  and  liabilities  contracted  or 
incurred,  during  the  time  he  was  a  stockholder,  as  the  amount 
of  stock  or  shares  owned  by  him  bears  to  the  whole  of  the 
(subscribed  capital  stock,  or  shares  of  the  corporation  or  aaso- 
\;iation." 

This  section  prescribes  the  terms  upon  which  individuals 
are  permitted  to  transact  business  through  the  medium  of  a 
corporation,  and  the  necessary  legal  effect  of  the  conditione 
thus  prescribed  is,  that  a  corporation  when  created  becomes 
the  agent  of  its  stockholders  to  make  such  contracts  and  in- 
cur such  liabilities  as  are  authorized  by  law  and  its  articlea 
of  incorporation,  and  the  contracts  which  it  thus  makes  bind 
the  stockholders  to  the  extent  named.  As  said  by  the  sa- 
preme  court  of  Ohio,  in  Brown  v.  Hitchcock^  36  Ohio  St.  678: 
'^  The  corporation  itself  is  a  mere  legal  entity,  existing  onlj 
in  legal  contemplation,  and  is  created  for  the  convenience  and 
benefit  of  the  stockholders.  All  its  dealings  are  for  and  on 
their  account.  It  can  contract  no  debts,  except  under  the 
authority,  express  or  implied,  of  the  stockholders,  and  through 
their  corporate  agents.  Our  constitution  and  laws,  therefore, 
make  it  an  essential  condition  to  persons  thus  availing  them- 
eelves  of  the  instrumentality  of  a  corporation  for  the  transac- 
tion of  business  that  the  security  of  their  personal  liability 
eh  all  attach  to  and  attend  all  of  the  corporate  liabilities:^ 

It  would  seem,  therefore,  that  an  action  against  a  stock- 
bolder  to  recover  his  proportion  of  the  amount  due  upon  a 
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contract  made  by  a  corporation,  which  is  only  an  agenoj 
adopted  by  him  for  the  transaction  of  business,  was  essen* 
tially  an  action  founded  upon  a  contract:  Norri$  r,  WremehaU^ 
34  Md.  496;  Coming  r.  McCullough,  1  N.  Y.  47;  49  Am.  Deo. 
287;  Hawthorne  v.  Calef,  2  Wall.  10;  Dennis  t.  Superior  C^rt^ 
91  CaL  548;  Cook  on  Stockholders,  sec.  223;  Allen  y.  SewaU^  2 
Wend.  327;  Ex  parte  Van  Riper,  20  Wend.  616. 

In  the  case  of  Dennis  r.  Superior  Court,  91  CaL  648,  the 
question  whether  an  action  like  this  was  one  arising  upon  oon« 
tract  was  directly  involved,  and  we  there  said:  ^  We  think 
that  the  personal  liability  of  a  stockholder  of  a  corporation  for 
his  proportion  of  the  indebtedness  of  the  corporation  is  an 
obligation  arising  upon  contract,  within  the  meaning  of  sec* 
tion  112  of  the  Code  of  Civil  Procedure,  giving  original  juris- 
diction to  a  justice's  court  in  actions  arising  upon  contract  for 
the  recovery  of  money,  when  the  amount  claimed  is  less  than 
three  hundred  dollars." 

The  views  here  expressed  are  not  in  conflict  with  what  was 
decided  in  Oreen  v.  Beckman,  59  Cal.  545,  and  the  other  cases 
following  it  which  are  relied  upon  and  cited  by  defendant. 
In  those  cases  the  question  was,  whether  an  action  like  this 
against  a  stockholder  was  upon  a  statutory  liability,  within 
the  meaning  of  section  359  of  the  Code  of  Civil  Procedure, 
which  provides  that  actions  against  directors  or  stockholders 
of  a  corporation  to  recover  a  penalty  or  forfeiture  imposed,  or 
to  enforce  a  liability  created  by  law,  must  be  brought  within 
the  time  there  specified.  The  court  in  Green  v.  Beehnan,  69 
Cal.  545,  held  that  it  was;  that  the  legislature  must  have  in- 
tended the  section  to  apply  to  such  an  action;  otherwise  it 
was  meaningless,  in  so  far  as  it  related  to  actions  against 
stockholders.  The  court  in  that  case  said:  '* The  construc- 
tion of  section  359  of  the  Code  of  Civil  Procedure  is  not  free 

from  difficulty Our  attention  has  not  been  called  to 

any  provision  of  the  statute  which  imposes  any  'penalty'  or 
*  forfeiture '  upon  a  stockholder  for  any  act  as  such,  and  no 
effect  can  be  given  to  the  words  liability  created  by  law,'  un- 
less we  apply  it  to  the  liability  which  the  law  imposes  when 
one  becomes  a  stockholder,  and  thus  establishes  the  relation 
to  the  creditors  of  the  corporation  to  which  the  law  aflSlzea  the 
responsibility."  There  is  no  intimation  in  this  language,  nor 
did  the  court  there  intend  to  hold,  that  such  an  action  might 
not  also  be  regarded  as  based  upon  contract,  within  the  gen« 
eral  meaning  of  that  phrase,  or  as  used  in  other  chapters  of 
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the  Code  of  Civil  Procedure;  bat  the  court  simply  held,  that 
for  the  purposes  of  that  section,  and  in  the  connection  ia 
which  thej  there  appear,  the  words  **  liability  created  by  law*^ 
should  be  construed  as  referring  to  actions  such  as  this  to  en- 
force the  liability  of  stockholders. 

2.  The  corporation  and  the  other  defendants  are  jointly 
sued,  and  the  complaint  shows  the  indebtedness  of  the  corpo- 
ration to  plaintiff  to  be  forty-five  thousand  five  hundred  dol* 
lars,  of  which  amount  the  defendant  Havermale  is  only  liable 
for  one  fifth.  The  writ  of  attachment  recited  that  the  action 
was  brought  to  recover  from  the  defendants  forty-five  thou- 
sand five  hundred  dollars  and  costs,  and  commanded  the 
sheriff  ^  to  attach  and  safely  keep  all  the  property  of  said  de- 
fendants, •  •  •  .  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff's  demand  as  above  mentioned."  The 
question  presented  by  the  second  ground  of  the  motion  to  die* 
charge  the  attachment  is,  whether  this  writ  as  thus  framed 
was  irregularly  issued  as  to  the  defendant  Havermale.  We 
think  that  it  was,  and  the  motion  to  discharge  the  attachment 
was  properly  granted  for  this  reason.  Section  540  of  the  Code 
of  Civil  Procedure  provides  that  the  writ  of  attachment  mast 
require  the  sheriff  '*to  attach  and  safely  keep  all  the  property 
of  such  defendant  within  his  county,  .  •  •  .  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand, 
the  amount  of  which  must  be  stated  in  conformity  with  the 
complaint,"  etc.  In  this  case,  as  to  defendant  Havermale^ 
the  writ  did  not  state  the  amount  of  plaintiff's  demand 
ftgainst  him  in  conformity  with  the  complaint,  but  stated  a 
▼ery  much  larger  sum,  and  by  it  the  sheriff  was  directed  to 
•eiie  property  of  his  sufficient  to  satisfy  the  entire  amount 
due  to  plaintiff  from  the  corporation,  although  he  was  only 
liable  for  one  fifth  of  that  amount  When  the  complaint  de* 
mands  different  amounts  from  the  several  defendants  in  an 
action,  the  writ  must  conform  to  the  complaint  and  direct  the 
attachment  of  so  much  property  of  the  respective  defendants 
as  will  secure  the  amount  alleged  to  be  due  from  each.  The 
clerk  in  not  authorized  to  issue  a  writ  of  attachment  against 
the  property  of  any  defendant  for  an  amount  exceeding  the 
demand  which  is  made  against  such  defendant  in  the  com* 
plaint,  and  if  he  does,  the  writ  must  be  discharged  as  to  such 
defendant  on  his  motion.  The  law  upon  this  point  is  thai 
Tery  clearly  stated  by  the  supreme  court  of  Utah,  in  Bawen 
T*  London  Bank,  3  Utah,  417:  ''The  statute  leaves  no 
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tioQ  in  any  way  as  to  the  amount  which  shall  be  stated  in  the 
writ  of  attachment  It  is  a  plain,  direct,  and  specific  instruc- 
tion and  direction,  which  the  clerk  has  no  right  or  authority 
to  disregard.  The  process  of  attachment  is  a  special  stata* 
tory  remedy,  and  in  resorting  to  it  the  terms  of  the  law  con- 
ferring it  must  be  strictly  pursued.  If  the  olerk  had  stated 
Any  other  sum  in  the  writ  than  that  in  conformity  with  the 
demand  in  the  complaint,  it  would  have  been  a  material  de- 
parture from  the  requirements  of  the  statute,  and  would  hare 
Titiuted  the  proceeding,  and  rendered  it  utterly  void.  The 
fequirements  of  the  statute  are  so  plain  that  there  is  no  room 
left  for  construction  or  speculation." 

It  is  urged,  however,  that  as  no  more  of  defendant  Haver- 
male's  property  than  is  sufficient  to  satisfy  the  demand  against 
faim  was  attached,  he  cannot  complain,  and  his  motion  to 
discharge  the  writ  should  have  been  denied;  but  section  556 
of  the  Code  of  Civil  Procedure  provides  that  the  motion  to 
discharge  an  attachment  irregularly  issued  may  be  made  be- 
fore any  actual  levy  under  the  writ,  and  section  558  of  the 
eame  code  further  declares:  ^If  upon  such  application  it 
satisfactorily  appears  that  the  writ  of  attachment  was  im- 
properly or  irregularly  issued,  it  must  be  discharged."  Under 
these  sections  it  is  immaterial  whether  much  or  little,  or  any, 
property  of  a  defendant  has  been  actually  levied  upon,  but 
the  court  must,  upon  proper  application  therefor,  discharge 
the  writ  of  attachment  thus  wrongfully  issued. 

The  order  in  this  case  will  therefore  be  affirmed^  npoa  tbe 
the  second  ground  stated  in  the  motion  of  defendant. 

Order  affirmed. 

Shabpstkin,  J.,  Harrison,  J.,  Patbrson,  J.,  Qaboutti,  J^ 
and  Beatty,  C.  J.,  concurred. 

HcFabland,  J.,  concurring.  I  concur  in  the  judgment  of 
affirmance,  but  I  express  no  opinion  on  the  question  whether 
or  not  the  liability  of  a  stockholder,  under  the  oonstitation 
and  statute,  for  his  proportionate  part  of  such  debts  as  the 
eorporation  may  afterwards  incur,  is  the  result  of  ^  a  contract 
ft>r  the  direct  payment  of  money ''  made  by  the  stockholder, 
within  the  meaning  of  section  537  of  the  Code  of  Civil  Pro- 
eodure.  There  has  been  no  decision  in  this  state  holding 
that  an  attachment  will  lie  in  such  a  case;  and  the  opinion 
ef  the  court  in  Oreen  t*  Beekman^  59  Cal.  545,  is  rather  the 
ether  way.    In  Dennis  t«  Superior  dmrtj  91  Cal.  548,  no  iuch 
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question  arose  or  was  discuflsed;  and  it  is  nol  elalmed  in 
pellant'fl  brief  that  in  any  case  cited  firom  other  staiee 
direct  point  here  invoWed  was  definitely  decided.  An 
tachment  is  a  harsh  statutory  process  by  which  the  property 
of  an  alleged  debtor  is  violently  taken  away  firom  him  prior 
to  an  adjudication  of  the  debt,  and  it  should  be  confined  ta 
oases  which  clearly  come  within  the  terms  of  the  statute;  and 
it  is  not  clear  to  me  at  the  present  time  that  the  liability  of  a> 
stockholder  for  something  that  may  possibly  happen  is* 
within  the  clause  of  the  statute  above  quoted. 
Rehearing  denied. 

OoRFOKATioiis — NATiTai  cv  Stookhoukus'  Liabiutt  lOB  Dbbis  ev 
Oi>aFOAATioN8.~Tlio  p«noiul  liability  of  a  ttookholder  of  a  oorporatioa 
lor  hi«  proporbioB  of  the  indebtodAaM  of  tho  oorporation,  ii  an  obligatiaa^ 
ansing  upon  ooatraot,  within  tha  meauing  of  th«  California  ooda:  Dennis  ▼• 
Superior  Court,  91  CaL  648.  Upon  this  subjact  farther,  sea  notas  to  Cormm^ 
T.  McCultough,  49  Am.  Dae  SOS;  Thomp§<m  t.  SeM  Saw.  Bank,  S  An.  8W 
Bep.  840;  I^rinee  t.  Lynch,  99  Am.  Dae.  432. 

CORPOAATIONa.  «>IiIABILITr  OF  STO0KHOI.DaBS  WBSTKKE  JOOrr  Oft  SCT- 

saaL:  Sea  Baine§  r.  Babcock,  95  OaL  581.  29  Am.  St.  Rap.  158»  in  whwb 
it  ia  held  to  ba  aoToral,  and  not  joint.  Soa  alio  nofea  to  Thampeom  r.  Eem^ 
8<m.  Bank,  8  Am.  Sk  Kap.  815^  852,  and  nota  to  Baimm  t.  BabonA,  29 
8t  Bap.  184 


Mills  v.  La  Ybbnb  Land  Company. 

[97  Caldobhxa*  aMi} 

Mmbanio'b  Lmr  —  AasioNMajiT  ov  Riobt to  Qaiais.  —A  laborar or  aft» 
tarial-man  cannot  assign  hia  right  to  oraato  and  aaaart  a  lion  by  oomplj* 
ing  with  the  atatatory  proviaionii  and  olotha  the  aacignoa  with  tho  powor 
to  create  the  lien  for  himself. 

MaoKAHXo'B  Lnv,  Right  to,  wbsk  Pkksoval  ahd  UvamoHABUL  —  Whor% 
throaghout  tha  whole  of  tha  atatuta,  tha  right  to  a  lion  and  tho  right  to 
enforce  it  appear  to  ba  confined  to  a  contractor,  iaboror,  or  person  for* 
niahing  materiala,  and  where,  in  no  inatanoa^  ia  an  awignoa  rooogniaod 
in  connection  with  the  secnring  or  enforcing  of  tho  lien,  thara  can  bo  ■# 
oonatmction  giran  aneh  atatata  other  than  aa  oonforring  a  mora 
right  on  tho  oontraotor,  iaboror,  oto.^  and  not  oa  hia 


/.  0.  JlMnfer,  for  the  appellant 

W.  8.  Wright,  for  the  respondenta. 

McFabland,  J*  This  action  was  brought  to  tnfbroa  an  aa* 
aerted  lien  nnder  the  mechanic's  lien  law.  The  oonrt  below 
anstained  a  general  demurrer  to  the  complaint,  and  judgmooi 
was  rendered  for  defendants.     Plaintiff  appeals. 
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The  averments  of  the  complaint  are  (in  brief)  that  the  La 
Verne  Company,  defendant,  was  indebted  to  Meek  and  Ben- 
ton in  the  sum  of  seven  hundred  dollars  for  labor  and  mate- 
rials furnished  hj  them  for  and  in  the  construction  of  a 
building  on  land  of  said  company;  that  said  Meek  and  Ben* 
ton,  by  a  written  instrumenti  assigned  the  indebtedness  to 
plaintiff  and  also  assigned,  if  thq  thing  could  be  done,  all 
their  **  right  of  lien  "  against  said  building  and  land;  and  that 
afterwards,  and  within  the  statutory  time,  plaintiff,  as  as- 
signee, formally  filed  in  the  recorder's  office  a  notice  of  claim 
of  lien  against  said  property  for  the  money  due  said  Meek  and 
Benton  for  the  said  labor  and  materials  which  they  had  fur- 
nished as  aforesaid;  and  we  think  that  the  demurrer  was 
properly  sustained. 

The  question  presented  is  not  whether  a  lien  for  work  or 
materials  can  be  assigned,  or  would  pass  under  an  assignment 
of  the  debt  secured,  but  whether  a  laborer  or  material-man  can 
assign  his  mere  right  to  assert  and  create  a  lien  by  complying 
with  statutory  provisions,  and  clothe  the  assignee  with  the 
power  to  create  the  lien  for  himself;  and  we  are  satisfied  that 
he  cannot  This  question  has  never  been  heretofore  deter- 
mined in  this  state.  In  Patent  Brick  Co.  v.  Moore^  lb  CaL 
205,  referred  to  by  appellant,  the  only  question  involved  was, 
whether,  in  an  action  brought  by  the  assignee  of  ''  a  lien," 
there  should  be  an  averment  that  the  assignment  was  in  writ* 
ing.  The  case  in  our  reports  which  comes  the  nearest  to 
toQching  the  principle  involved  is  Oodeffroy  v.  CcddweU^  2  Cal. 
489,  56  Am.  Dec.  360,  where  it  was  held  that  ^  one  who  ad- 
vances money  as  a  loan,  although  it  is  expressly  for  the  pay- 
ment of  materials  and  labor  devoted  to  the  erection  of  a 
boildingy  can  have  no  claim  to  the  benefit  of  the  [mechanic's 
lien]  law." 

The  decisions  on  the  point  in  other  states  are,  no  doubt, 
somewhat  conflicting,  although  the  conflict  may  be  explained, 
to  some  extent,  by  the  different  provisions  of  various  statutes, 
some  showing  more  clearly  than  others  that  only  a  personal 
right  was  intended  to  be  conferred;  but  the  weight  of  author- 
ity is  clearly  to  the  point  that  the  said  right  cannot  be  assigned. 
In  RoUin  v.  Cross,  45  N.  Y.  771,  the  court  said:  ''  The  lien 
under  statutes  of  this  character  is,  in  general,  a  personal  right 
given  to  the  mechanic,  materialman,  and  laborer  for  his  own 
protection,  and  the  right  to  create  it  cannot  be  assigned  or 
trans&rred  to  another.    The  statute  under  which  the  plaintiff 
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claims  does  not  authorize  a  lien  to  be  filed  by  the  assignee  of 
a  debt  for  work  performed  under  a  building  contract''    In 
FUtgerald  r.  TruaUes,  Mich.  N.  P.  243,  the  court  holds  that 
''the  lien  is  personal  to  the  contractor  or  subcontractor,  and 
is  assignable.''    In  CaldweU  r.  Lawrence,  10  Wis.  831,  it  ia 
held  that  *Hhe  lien  of  the  mechanic,  lumberman,  etc.,  for 
work  and  materials  is  a  personal  right,  and  cannot  be  traas- 
ferred  or  assigned  so  as  to  enable  the  assignee  to  prosecata 
the  claim  in  his  own  name,  and  avail  himself  of  the  benefit  of 
the  lien  given  against  the  building.''    In  Iowa,  the  courts  hav- 
ing decided  that  such  right  was  not  assignable,  the  legislature 
enacted  that  'Uhe  mechanics'  liens  are  assignable,  and  shall  fol- 
low the  assignment  of  the  debt";  but  the  court,  in  Brown  r. 
Smith,  55  Iowa,  31, held  that  thestatute  referred  ^'to  the  lien  per- 
fected by  the  filing  of  a  claim  therefor,  and  not  to  the  inchoate 
right  to  a  lien,"  and  further,  as  follows:  '*The  mere  performance 
of  the  requisite  labor  is  not  sufficient    His  right  to  a  lien 
cannot  be  said  to  exist  until  he  has  complied  with  the  statute. 
When  he  does  so,  it  will  be  conceded,  for  the  purposes  of  this 
case,  that.be  has  a  lien  which  may  be  assigned,  and  that  an 
assignment  of  the  account  carries  with  it  the  lien.    The  lan- 
guage of  the  statute  is,  that  the  lien  is  assignable,  and  not  the 
mere  right,  which  follows  the  performance  of  labor,  and  which 
depends  for  its  existence  on  the  volition  of  the  subcontractor." 
In  the  late  case  of  Horton  v.  Sparkman^  2  Wash.  168,  the 
court,  speaking  of  a  claim  filed  by  an  assignee,  said:  ''This 
he  could  not  do.    The  lien  given  by  statute  is  personal  to  the 
laborer;  it  does  not  run  with  the  chose  in  action."    There  are 
many  other  decisions  in  various  states  to  the  same  point;  bat 
the  foregoing  citations  are  sufficient  to  show  the  general  drift 
of  judicial  opinion  on  the  subject 

In  Phillips  on  Mechanics'  liens,  decisions  on  both  sides  of 
the  question  are  referred  to;  and  we  think  that  the  true  rule 
is  expressed  in  the  following  paragraph,  from  section  54  of 
said  work:  ^  Where,  throughout  the  whole  act,  the  right  of 
lien  and  the  right  to  enforce  it  appear  to  be  confined  to  the 
contractor,  laborer,  or  persons  furnishing  materials,  and  where 
in  no  instance  is  the  assignee  of  such  claim  recognised  in  con- 
nection with  the  creation  or  enforcing  of  the  lien,  there  can  be 
no  construction  given  to  such  a  statute  other  than  as  confer* 
ing  a  mere  personal  right  on  the  contractor,  laborer,  etc.,  and 
not  on  his  assignee  ";  and  under  our  statutory  provisions  on 
the  subject,  no  right  of  lien  is  given  to  an  assignee,  or  to  any 
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perBon  other  than  those  mentioned  in  section  1183  of  the  Codt 
of  Civil  Procedure;  and  the  persons  there  mentioned  inclade 
only  '^mechanicBy  materialmen,  contractors,  subcontractors, 
artisans,  architects,  machinists,  builders,  miners,  and  all  per- 
sons and  laborers  of  every  class,  performing  labor  upon  or 
furnishing  materials  to  be  used  in  the  construction,"  etc. 

Appellant  invokes  the  rule  that  the  assignment  of  a  debt 
carries  with  it  the  lien  by  which  it  is  secured.  Bat,  in  the 
first  place,  that  rule  is  not  of  universal  application;  it  does 
not  apply,  for  instance,  to  vendors'  liens,  or  to  the  many  liens 
which  accrue  to  various  kinds  of  bailees*  And  in  the  second 
place,  at  the  time  of  the  assignment  of  the  debt  to  plaintiff  in 
the  case  at  bar,  there  was  no  lien  securing  it  in  existence;  the 
assignors  bad  merely  a  personal  right  to  create  a  lien  by  com- 
plying with  the  statute.  Bat  the  statute  nowhere  confers  such 
right  upon  an  assignee.  It  would  be  impossible  for  an  assignee 
to  comply  with  the  statute,  for  the  code  (sec.  1187)  provides 
that  the  contractor,  or  other  persons  mentioned  in  section  1183, 
must  himself  file  a  claim  for  record,  stating  the  character  of 
the  labor  or  materials  which  he  himself  furnished  for  the 
building.  And  this  shows  clearly  that  the  legislature  was 
providing  a  lien  only  for  a  contractor,  laborer,  or  material* 
man.  It  is  urged  that  it  would  be  a  construction  beneficial 
to  the  laborer  to  hold  that  he  could  sell  or  raise  money  upon 
his  mere  personal,  inchoate  right  to  procure  a  lien;  bat  the 
legislature  may  not  have  thought  that  it  would  be  advanta^ 
geous  to  a  laborer  (for  whose  benefit  the  law  was  originally 
passed)  to  allow  him  the  privilege  of  frittering  away  his  wagea 
at  ruinous  discount  to  money  lenders  and  speculators.  At  all 
•vents,  a  court  can  neither  make  nor  amend  a  statuttti  The 
law  must  be  enforced  as  we  find  it  enacted. 
Judgment  affirmed. 

Db  Haven,  J.,  and  Harbison,  J.,  concurred. 

Hearing  in  Bank  denied. 

Mbohavio^s  Liiv  »  AsBXovAnuTT  Of. — A  11m  h  aol  SHtgaabls  whUk 
Hm  Uw  giTM  forth*  prioe  of  labor  done  on  the  material  of  aootiiort  Bradkif 
T.  Spqfard^  23  H.  H.  444;  55  Aol  Deo.  205,  and  note.  One  oannot  enforoe 
a  Uen  acaioel  a  tailroad  for  work  and  labor  done  on  an  aooonnt  aetigned  to 
hin  prior  to  the  filing  of  the  lien:  O'Obnnor  ▼•  OurrmU  Bimr  JL  ML  Cb.,  Ill 
Ma  1S5;  hot  nndar  the  Minneeota  etatnte  a  meohanio*a  lien  it 
TMt  T.  Haw^  14  Minn.  145;  100  Am.  Deo.  205,  and  note;  and  the 
nli  it  maintained  in  Indiana:  MkOamd  M'^  Oa  ▼•  WUeox^  122  Ind.  8ii 
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Qoo  Wabravto.  —  Thi  Makino  ov  a  CoBPomAnoir  a  Pabtt  I>ifBn>i 

in  a  proceoding  by  quo  warranto  ander  the  allegatioa  that  it  it  a 
tioa  de  facto,  accompanied  by  allegations  from  which  it  app«an  that  il 
ia  not  a  corporation  de  Jure,  doea  not  admit  the  corporata  capaoitj  ol 
•nch  defend-i.nt,  nor  preclude  tha  plaintiff  from  inqiiring  into  its  right 
to  ba  a  corporation.  The  corporation  de  facto  ia  not  only  n  proper*  bnt 
la  alao  a  neceasary  party  defendant. 

Corporations. — To  AcQai&B  thx  Right  to  bb  a  Corporation,  the 
Bcribed  etatntory  conditions  must  be  eubstan daily  oomplied  wttli. 

COBPORATiOK,  FoBM ATioir  ov,  ViTAL  DETReiB  IN.  —  If  a  ttatuto  require 
articles  of  incorporation  to  be  eabsoribed  and  aoknowledged  by  five  i 
more  persona,  and  saoh  articles,  though  anbscribed  by  five  paraont, 
acknowledged  by  foar  only,  this  defeot  ia  fatal  to  the  eziatenca  of  th« 
eorporation  in  a  proceeding  against  it  by  quo  warranto^ 

John  J,  Boyee^  Richards  and  Carrier^  and  Oeorge  H.  Oould^ 
for  the  appellant. 

W.  C.  Stratton^  for  the  respondents. 

Temple,  C.  Plaintiff  appeals  from  a  jodgment  entered 
upon  demurrer  to  complaint. 

The  demurrer  was  general,  and  on  the  ground  of  insuffi- 
ciency of  the  facts.  It  is  a  proceeding  taken  by  the  attorney- 
general  of  the  state  in  the  nature  of  a  quo  warranto  to  depri ye 
the  defendant  corporation  of  its  corporate  charter,  and  pro- 
cure its  dissolution  on  two  grounds:  1.  For  want  of  a  sub- 
stantial compliance  with  the  statutory  requirements  in  its 
formation;  and  2.  For  abandonment  and  misuse  of  its  corpo- 
rate franchise  and  powers,  and  for  alleged  violations  of  law. 

In  answer  to  the  first  point,  the  respondent  raises  the  pre- 
liminary objection  that  by  making  the  corporation  a  defend- 
ant, its  corporate  character  is  admitted,  and  cannot  be 
questioned  in  this  proceeding.  As  authority  for  this  pro]>osi« 
tion,  the  case  of  People  t.  Stanford^  77  OaL  860,  ia  chiefly  re- 
lied upon. 

In  that  case  it  was  alleged  in  the  complaint  that  the  as- 
sumed corporation  had  never  been  a  corporation.  If  it  were 
not  a  corporation  of  any  character,  it  bad  no  legal  existence, 
and  could  not  be  sued.  By  making  it  a  party,  plaintiff  con- 
ceded that  it  was  a  person  that  could  be  sued. .  It  was  said 
that  the  corporation  could  not  be  treated  as  a  person  which 
could  be  sued  simply  to  obtain  a  judgment  that  it  was  not 
and  never  had  been  such  a  person.    There  is  no  such  incon« 
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sisiency  here.  It  is  averred  that  the  corporate  defendant  is 
a  corporation  de  facto ^  but  it  is  claimed  that  it  did  not  become 
a  corporation  de  jure^  because  the  persons  who  attempted  the 
incorporation  did  not  oomplj  with  the  conditions  which  the 
statute  makes  conditions  precedent  to  its  rightful  incorpora- 
tion. Under  such  circumstances,  although  the  association  if 
a  legal  entity,  which  may  be  sued,  its  right  to  corporate  ex- 
istence  may  be  questioned  by  the  state  in  a  proceeding  of 
this  character:  Civ.  Code,  sec.  358. 

This  court  said  in  People  v.  La  Rue^  67  Cal.  530,  and  re- 
peated the  language  in  First  Baptist  Church  t.  Branham^  90 
Cal.  22:  "A  corporation  de  facto  may  legally  do  and  perform 
every  act  and  thing  which  the  same  entity  could  do  or  per^ 
form  were  it  a  d^  jure  corporation.  As  to  all  the  world  ex- 
cept the  paramount  authority  under  which  it  acts,  and  from 
which  it  receives  its  charter,  it  occupies  the  same  position  as 
though  in  all  respects  valid;  and  even  as  against  the  state, 
except  in  direct  proceedings  to  arrest  its  usurpation  of  power, 
it  is  submitted,  its  acts  are  to  be  treated  as  efficacious." 

Under  such  circumstances,  it  seems  clear  that  the  corpora- 
tion is  not  only  a  proper  but  a  necessary  party:  People  t« 
Flint,  64  Cal.  49;  People  T.  Gunn,  85  CaL  244. 

It  is  contended  that  the  corporation  is  not  rightfully  such, 
because,  while  five  incorporators  signed  the  articles  of  incoi^ 
poration,  only  four  acknowledged  the  same. 

Section  292  of  the  Civil  Code  reads  as  follows:  **  The  arti« 
cles  of  incorporation  must  be  subscribed  by  five  or  more  per- 
Bons,  a  majority  of  whom  must  be  residents  of  this  state,  and 
acknowledged  by  each  before  some  officer  authorized  to  take 
and  certify  acknowledgments  of  conveyances  of  real  prop- 
erty.*' 

It  was  said  in  People  v.  Selfridge,  52  Cal.  831:  '*The  right 
to  be  a  corporation  is  in  itself  a  franchise;  and  to  acquire  a 
franchise  under  a  general  law,  the  prescribed  statutory  condi- 
tions must  be  complied  with.''  Still,  a  substantial  rather 
than  a  literal  compliance  will  suffice:  People  v.  Stockton  etc, 
R.  R.  Co.,  45  Cal.  813;  13  Am.  Rep.  178.  Was  there  a  sub- 
Btantial  compliance  in  this  case? 

Because  a  substantial  compliance  will  do,  it  does  not  fol* 
low  that  any  positive  statutory  requirement  can  be  omitted 
on  the  ground  that  it  is  unimportant.  They  are  conditions 
precedent  to  acquiring  a  statutory  right,  and  none  can  be  dkh 
peased  with  by  the  court 
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What  is  a  substantial  rather  than  a  literal  complianee  may 
be  illustrated  from  the  cases.  In  Ex  parU  Spring  VaUef 
WaUr  Works,  17  Oal.  132,  the  certificate  stated  the  place  of 
business,  but  did  not  describe  it  as  the  **  principal  place  of 
business,''  as  required.  The  court  said:  ^The  statement  tliat 
San  Francisco  was  the  place  of  business  would  seem  to  im* 
ply  that  it  was  not  only  the  principal  but  the  only  place  of 
business. 

In  People  ▼.  Stoehton  eU.  R.  R.  Co.,  45  Cal.  806, 13  Am.  Bep. 
178,  the  affidavit  required  in  such  cases  to  be  attached  to  the 
certificate  stated  that  ten  per  cent  of  the  amount  subscribed 
had  been  actually  paid  in,  omitting  the  words  ^in  good 
faith,"  which  the  statute  required.  In  the  certificate  it  was 
stated  that  more  than  ten  per  cent  had  been  actually  in  good 
faith  paid  in.  It  was  held  sufficient;  and  it  would  seem  that 
if  it  was  actually  paid  in  cash,  it  must  have  been  paid  in 
good  faith. 

And  it  was  further  held  that  payment  by  checks  drawn 
against  sufficient  funds  in  a  bank,  which  was  ready  to  accept 
and  pay  the  checks,  was  substantially  payment  in  cash. 

In  People  v.  Cheeaeman^  7  CoL  376,  the  acknowledgment 
taken  by  the  notary  omitted  to  state  that  the  persons  whose 
acknowledgments  were  taken  were  personally  known  to  the 
notary.  The  certificate  did  state  that  the  persons  who  signed 
appeared  before  him  and  acknowledged  it  The  statute  did 
not  prescribe  what  the  acknowledgment  should  contain,  and 
it  was  held  a  substantial  compliance  with  the  requirement, 
although  the  form  prescribed  for  acknowledgments  to  deeds 
was  not  followed.    It  was  acknowledged. 

In  all  these  cases  it  will  be  seen  that  the  thing  required 
was  done,  but  not  literally,  as  directed;  but  there  waa  no 
omission  of  any  requirement.  No  case  has  been  cited  where 
the  entire  omission  of  a  thing  prescribed  has  been  excused, 
unless  it  be  the  case  of  Larrabee  v,  Baldvrin,  85  CaL  155. 
That  was  not  an  action  instituted  by  the  state  to  disincorpor- 
ate  on  the  ground  of  noncompliance.  As  we  have  seen,  un* 
less  the  state  complains,  a  de  facto  corporation  must  be 
considered,  under  our  code,  as  possessing  a  oorporate  char* 
acter,  and  the  stockholders,  when  sued  upon  their  individual 
liability,  should  not  be  allowed  to  make  the  point  that  they 
did  not  comply  with  the  law. 

In  that  case  the  certificate  was  signed  by  five  directon,  but 
two  failed  to  acknowledge  it    Other  questions  are  discussed 
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at  great  length  in  the  opinion,  but  in  regard  to  the  point  mad« 
on  the  certificate  it  was  simply  remarked:  ^It  is  not  oleai 
that  any  fatal  defect  exists  in  the  certificate  of  incorporation* 
If  so,  it  is  cured  by  the  act  of  April  1,  1864.''  Plainly,  it  was 
unnecessary  to  consider  the  qnestion. 

The  curative  act  referred  to  declares:  ^'AIl  associations  or 
companies  heretofore  organized  and  acting  in  the  form  or 
manner  of  corporations,  and  that  have  filed  certificates  for  the 
purpose  of  being  incorporated,  but  whose  certificates  are  in 
some  manner  defective,  or  have  been  improperly  aoknowl« 
edged  before  a  person  not  authorized  by  law  to  take  such 
acknowledgments,  are  hereby  declared  to  be  and  to  have  been 
corporations  from  the  date  of  the  filing  of  such  certificates,  in 
the  same  manner  and  to  the  same  effect  and  intent  as  if  such 
certificates  were  without  fault  and  properly  acknowledged  be- 
fore the  proper  o6Scer,  and  all  such  certificates  are  hereby 
validated  and  declared  to  be  legal,  and  shall  have  the  same 
force  and  effect  as  if  such  certificates  were  free  from  all  fault 
or  defect,  and  were  properly  acknowledged,''  etc:  Stats.  1863, 
1864,  p.  303. 

Section  292  of  the  Civil  Code  required  the  articles  to  be 
rabscribed  and  acknowledged  by  each.  As  this  is  an  express 
eondition  precedent  to  a  valid  incorporation,  it  is  not  of  conse* 
quence  to  the  court  whether  it  be  a  wise  or  necessary  require- 
ment or  not  Still,  it  is  easy  to  see  a  reason  for  it  The 
certificate  secures  the  state  and  all  concerned  against  the 
possibility  of  any  fictitious  names  being  subscribed  to  the  arti* 
cles,  and  furnishes  proof  of  the  genuineness  of  the  signa- 
tures. 

If  the  acknowledgment  oan  be  dispensed  with  as  to  onO| 
why  not  as  to  two,  or  three,  or  all? 

Ordinarily,  no  doubt  the  state  would  not  be  expected  to  in- 
stitute a  proceeding  of  this  character  for  such  a  defect  alone, 
and  we  must  presume  that  the  attorney-general  would  not 
have  instituted  this  inquiry,  if  he  were  not  convinced  that 
there  were  reasons  sufficient  to  justify  it  Other  reasons  are 
alleged,  but  as  the  statute  authorizes  a  proceeding  to  forfeit 
the  charter  where  the  statute  has  not  been  complied  with,  al- 
though the  corporation' is  acting  in  good  faith,  and  is  a  ds  Jad^ 
corporation,  the  complaint  must  be  held  to  state  a  cause  of 
action,  and  the  demurrer  should  be  overruled. 

The  judgment  should  be  reversed,  and  the  cause  remandedi 
with  dictions  to  overrule  the  demurrer* 
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Hatnks,  0.,  And  Bslcheb,  C,  concurred* 

For  the  reasons  given  in  the  foregoing  opinion,  the  jndf^ 
ment  is  reversed,  and  the  cause  remanded,  with  directiooA  to 
•verrule  the  demurrer* 

Db  Hav£n,  J*y  McFabland,  J.,  Fitzgerald,  J. 


Qao  Warranto.  —  An  information  in  the  nature  of  a  quo  warremi^  to 
oast  the  defendaate.  from  acting  aa  a  oorporation,  and  to  tett  the  faot  «ff 
their  incorporation,  ehonld  be  filed  againat  the  indiTidnala;  an  informatMB 
against  the  corporation  in  ita  oorporate  name  would  admit  the  eztstenea  of 
the  corporation:  People  ▼.  Rens^ela^  etc  R,  R,  Co.,  15  Wend.  113;  30  Am. 
Dec  33,  and  note  at  page  4S.  Where  a  corporatioa  dt  facto  has  ezerciaad 
the  powers  of  a  legal  corporation,  the  forfeiture  of  its  charter  maj  be  enforced 
by  quo  wnrrafUo:  Regente  r,  WiUiame,  9  Oill  k  J.  365;  31  Am.  Dec  72.  8eo 
also  StaU  r.  Bank,  2  McMuU.  439;  89  Am.  Dec  135,  and  note. 

DefeotiTe  Vormatioa  of  Oorporationa. 
Aeeepianoe  of  the  Charier,  —  Formerly  corporations  were  generally.  If  nei 
universally,  created  by  special  grants  to  a  designated  person  or  persons  and 
his  or  their  associates,  of  the  right  to  be  a  corporation  and  to  ezereiae  tto 
oorporate  powers  conferred  in  the  grant.     When  this  mode  of  creating  a 
oorporation  is  the  one  resorted  to,  the  only  additional  act  essential  to  the 
existence  of  the  corporation  is  the  acceptance  of  the  grant  or  charter.    Thim 
grant,  like  a  conveyance  from  one  person  to  another,  must  hare  two  oonaenft- 
ing  parties.    The  grant  itaelf  is  but  an  offer  of  oorporate  privileges  to  tho 
person  or  persons  entitled  to  take  advantage  of  it^  which  unless  accepted 
within  a  reasonable  time,  becomes  inoperative:  State  t.  Bull,  16  Oonn.  179; 
Stale  V.  DatMon^  16  Ind.  40;  Lincoln  etc.  Bank  T.  Richardson,  1  OreenL  79;  10 
Am.  Dec.  34;  STnUh  v.  Silver  Valley  Mm.  Co,,  64  Md.  85;  54  Am.  Rep.  760.  Liko 
•11  other  offers  it  may  be  withdrawn  at  any  time  prior  to  its  aooeptance:  JU»- 
ooln  etc  Bank  v.  Richardwn,  1  Greenl.  79;  10  Am.  Dec  34;  State  v.  Damon,  It 
Ind.  40;  and  must  be  accepted  or  rejected  as  made     Hence  the  grantees  can* 
not  attach  any  conditions  to  their  acceptance  nor  modify  the  offer  in  aaj 
respect:  Rex  v.  Wefdwood,  2  Dow  &  C.  21 ;  7  Bing.  1, 90;  Ljfont  v.  Orange  etc 
R.  R,  Co,,  32  Md.  18,  29.     If  they  undertake  to  exercise  oorporate  pow< 
without  accepting  the  charter  offered  them  and  complying  with  all  the 
ditions  precedent,  their  action  is  unauthorised  and  theur  right  to 
corporate  powers  will  be  denied  upon  quo  warranto:  Thompson  v.  New  York  ete. 
R,  R,  Co,,  3  Sand.  Ch.  626;  Lyone  v.  Orange  etc  R.  R.  Co.,  32  Md.  18,  29;  Rex  v, 
Amery,  1  Term.  Rep.  589.   In  some  instances  the  acceptance  of  all  the  persona 
named  in  the  charter  is  essential  and  the  action  of  a  less  number  inoperativet 
Rex  V.  Amery,  1  Term.  Bep.  589.  Except^  however,  where  from  the  grant  it  is 
apparent  that  the  acceptance  of  all  the  grantees  is  neoessary  to  carry  out  tho 
objects  sought  by  the  granting  authority,  we  apprehend  that  the  acceptance 
of  a  majority  of  the  grantees  is  sufficient:  State  v.  Dawaon,  16  Ind.  40,  and 
when  the  grant  is  made  to  a  designated  person  or  persons  and  his  or  their 
associ cites,  that  the  person  or  persons  named  may  form  and  oonstitute  tho 
oorporation  without  the  addition  of  any  associates  whatever:  Penobscot  etc 
Cori)oration  v.  Lamson,  16  Me.  224;  33  Am.  Dec.  656;  Smith  v.  Silver  Vaileif 
Mm,  Co.,  64  Md.  85;  54  Am.  Rep.  760.     The  mode  in  which  the  acceptance 
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^  nmnifesled  is  aoi  material^  hhIms  made  m  by  tha  grant  or  eliarter  itselL 
Undoabtedly  tha  authority  which  ia  eompatant  to  make  the  grant  or  offer  of 
the  oorporata  abartar  ia  aqoally  oompatent  to  attach  ooaditiona  to  its  ao- 
aaptaooe,  and  to  prasoriba  tha  time  and  manner  in  which  tha  corporate  an* 
tbority  ehallbaazarciaed;  and  whauerer  oonditiont  precedeot  to  the  accept* 
aace  of  the  eharter  or  to  the  axiitenoe  of  the  corporation  are  preaoribed,  they 
anut  be  rabatantially  obaerred  or  the  right  to  the  corporate  franchise  will 
not  be  called  into  being.  Bat  when  on  the  other  hand  oonditiona  are  no| 
apecified  and  the  only  qneation  ii  whether  the  charter  baa  been  accepted  or 
tajocted,  then  each  acceptance  may  be  eatabliehed  from  any  evidence  anffi* 
-eiently  eetabliahingthe  aaseotof  the  bene6oiariea  and  their  intended  aiaump- 
tion  of  corporate  powers.  No  formal  aotioa  is  required,  no  written  or  ra* 
aerdad  avidenoa  of  the  aooeptanea  is  assentiaL  It  ia  auffioient  thai  iha 
aorporata  powera  conferred  by  the  charter  hare  been  exercised  or  that  tha 
aorporatora  hare  in  any  manner  nnequirocally  shown  their  intention  to  a^ 
aapt  and  to  ezercisa  them:  Ohio  tie*  R*  R.  Co,  r.  McPhermm,  35  Ma  13;  86  Ank 
Bea  128;  Rwitftt  r.  MeLeUam^  14  Piok.  63;  Ta^hr  r.  Newbeme^  2  Jonea  Sq. 
141;  64  Am.  Dea  666;  Ameriteoggin  Bridge  ▼.  Bragg,  11  N.  H.  102;  McKag 
T.  JSannd,  20  8.  C.  166;  Morawats  on  Corporationa,  aeca.  23-26. 

In  all  or  nearly  all  tha  atates  fA  Iha  American  Union  general  laws  hare 
enacted  nnder  which  all  persona  who  offer  to  aomply  with  their  prori^ 
may  form  corporationa  for  the  pnrpoee  of  becoming  authoriaed  to  ezei^ 
the  corporate  franehiaea  conferred  upon  persona  complying  with  sack 
The  chief  purpose  of  this  note  ia  to  inqnira  what  ia  Iha  raanlt  of 
^  attempted  but  incomplete  compliance  with  anoh  alatolee  when  the  aa- 
avied  defect  ia  urged,  whether  in  proceedings  in  the  nature  of  quo  taammia 
ar  m  what  ahould  properly  be  styled  a  mere  collateral  attack  upon  an  aol> 
lag  corporation. 

S^Adantitd  CompUane$  wUh  tho  Statute  i§  Indi»pen»abie.  —The  public  sto^ 
atss  to  which  we  hare  referred  generally  prescribe  the  ezeootioa  of  a  paper 
ardioarily  called  the  certificate  or  artidea  of  iaoorporation,  that  thia  paper 
shall  be  signed  by  a  specified  number  of  persons,  and  aometimee,  that  it  shall 
ke  acknowledged  by  them  before  an  oflloer  authoriaed  to  take  acknowledg- 
aMats  of  deeds;  that  it  ahall  specify  the  duration  and  purpoaea  of  the  oorpo* 
tation,  ita  principal  place  of  business,  the  amount  of  ita  capital  stock,  and 
^  number  of  aharea  into  which  it  ahall  be  divided.  These  certiticatea  or 
articles  of  incorporation  are  farther  generally  required  to  be  filed  in  soma 
pablio  office,  nsoally  that  of  the  clerk  of  the  county  in  which  the  principal 
place  of  boainasa  of  the  corporation  is  to  be  conducted,  and  sometimes  a  cer- 
tificate of  sneh  filing,  or  a  certified  copy  of  the  articles  as  filed,  is  required  to 
be  presented  to  or  filed  with  the  secretary  of  state  or  some  other  officer  who 
an  his  part  isaues  either  a  license  to  act  aa  a  corporation  or  a  final  certificate 
^ieh  ia  treated  as  the  laat  act  required  in  the  proceedings  to  create  tha 
corporation.  At  leaat,  in  aU  cases  in  which  the  right  to  exercise  corporate 
frandtises  is  questioned  by  quo  warranto^  a  substantial  compliance  with  the 
alatate  anlhorizing  tha  formation  of  the  corporation  must  be  shown,  or  the 
fight  to  exeroiaa  the  franchise  must  be  denied:  Moielumm  BiUetc  Co,  ▼•  Wood* 
huTf,  14  Gal.  425;  73  Am.  Deo.  658;  Ifarrie  ▼.  McGregor,  29  OaL  I2if  SolM 
V.  WOeon,  14  GoL  140;  FieldW.  Cooh,  16  La.  Ann.  153;  Attorney  gemrmi  r. 
ffoMhett,  42  Mich.  496;  BaptSM  Ckurdi  t.  BalOmoro  etc  JTy,  4  Mackay,  4S{ 
McCamom  ▼.  Bibernia  ett,  Soc,  70  Gal.  163.  "We  have  no  doubt  but  thai 
ia  this  state  a  anbatantial  compliance  with  the  proviaiona  of  the  general  law 
Ii  aa  easential  prerequisite  to  the  creation  of  a  private  aorporatioOt  aad 
Am.  g^  &ar..  Vol.  XXXIIL— 12 
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that  a  lailim  to  aomply  thertwitb,  fai  tmy  malk&ML  pMrtiealar.  it 
the  impeaohmenft  of  corporate  oxistonoo  in  aa  approprialo  proetofliag 
•■tod  hj  proper  authority  **!  Pmpii  ▼•  OkmMmamt  7  CoL  S76.    Oa  tha 
hand,  no  moro  than  a  iiibttantial  oomplianot  with  the  atatnto  ia 
from  penoot  aoeking  to  form  a  oorporation,  and  thoir  attempt  ii  aot 
dered  nagatory  by  their  failare  to  oomply  with  the  atatote  literaUy,  if 
have  oomplied  with  it  snbstaatially:  Peopk  ▼.  Siodtitm  eCe;  J2.  A  Oh.,  45  €U» 
a06;  13  Am.  Rep.  178;  Bakrigkt  ▼.  Logampori  tic  J?.  JL,  18  Ind.  401. 

Failure  </  Oorporaiar§  to  Sign  ArUelei,  —  If  the  right  to  ezeroiee  a  frasdhiaa 
le  attacked  by  9110  warranto,  or,  tbongh  not  attacked  in  that  manner,  if  ilia 
•tatatee  or  deciaione  of  the  state  permit  the  exirtence  of  the  eorporatUMi  ta 
be  attacked  in  the  partienlar  eiiit  or  proceeding  before  the  conrt*  it  is  eaaea- 
tial  that  the  articlee  of  incorporation  ahonld  hare  been  signed  by  tiie  asaii- 
ber  of  persons  prescribed  by  the  code  or  statute^  and  the  signing  1^  a  laaa 
nnmber  is  ineffectnal:   People  r.  Monieeiio  W.  Oo^  07  CaL  276;  ante  pw  178;> 
Corvy  T.  Morrill,  61  Vt.  698;  StaU  ▼.  Critehett,  37  Minn.  13.     Fttrthermorew 
it  is  essential  that  they  should  have  been  signed  with  an  intention  oa  tlia 
part  of  the  signen  that  they  shonld  be  acted  npon  at  the  time  they  waro 
filed,  and  if  it  appears  that  the  signatoree  were  affixed  with  an  anderstand* 
ing  on  the  part  of  the  signers  that  "  they  were  not  to  take  effect  antil  aer- 
tain  things  were  done,  which  never  were  done,"  then  the  articles  are  inopora* 
tire  and  no  corporation  has  been  called  into  being:  Cbrey  r«  MorriH   M 
Vt  698. 

Omianom  to  State  Name  qf  Corporation,  —  If  the  statute  requires  the  nansa 
of  the  corporation  to  be  stated  in  its  articles,  its  omission  therefrom  ii  fatal, 
and  it  has  been  held  that  this  omission  cannot  be  cnred  by  the  fact  that  tha 
articles  are  preceded  by  a  heading  in  which  a  name  has  been  need  appro- 
priate to  the  corporation  and  its  objects.  Thus,  where  persons  reeident  ia 
Fairview  execnted  articles  of  incorporation  for  the  purpose  of  oonstmcting  a 
turnpike  commencing  at  a  point  in  that  town,  but  failed  to  state  in  them 
what  the  name  of  the  corporation  should  be,  it  was  held  that  this  defeat 
oonld  not  be  supplied  by  a  preliminary  statement  at  the  head  of  each  ar» 
tides  as  follows:  *'  Fairview  Turnpike,  Fairview,  Fayette  Connty,  Indiana  "t 
Wiodei  V.  Piper,  40  Ind.  369;  Piper  r.  Phodee,  30  Ind.  309. 

77is  Requirement  V  the  Statute  that  the  Objects  or  Purposes  of  the  corpora* 
tion  shall  be  stated  in  its  articles  must  be  oomplied  with,  and  snob  oompli* 
ance  cannot  consist  of  a  vague  or  general  specification.  Though  the  nama 
of  the  corporation  as  stated  in  its  articlee  indieates  that  it  is  to  do  a  banking 
business,  yet  if  the  statement  of  its  object  is  such  that  it  substantially  ia- 
dudes  every  bnsiness  which  the  company  may  think  profitable  to  the  share- 
holders, the  purpoeee  are  insufficiently  stated:  In  re  Oromn  Bankt  L.  &.  44 
Crh.  Div.  634.  Hence  it  is  not  sufficient  to  state  that  the  bnsiness  of  tha 
corporation  "shall  bo  such  as  the  association  may  from  time  to  time  pre- 
scribe by  its  rules,  regulations,  and  by-laws  ":  State  r.  Cenirai  Ohio  Peli^ 
Ase'n,  29  Ohio  St  399.  If  the  purpose  as  disclosed  in  the  artidee^ia  on* 
not  sanctioned  by  law,  no  eorporation  is  created  thereby:  Staie  ▼.  Beck,  81 
Ind.  600.  If,  on  the  other  hand,  a  lawful  purpose  is  specified,  bnt  the  arti- 
cles assume  for  the  eorporation  the  ezistenoe  of  powers  which  it  is  not  par- 
mitted  to  exercise,  then  this  additional  aad  mnanthoriaed  assamption  may 
bo  treated  as  surplusage,  and  the  corporation  regarded  as  entitied  to  exereiaa 
the  lawful  powers  only:  Bastern  P.  R.  Oo.  r.  Vaughan,  14  N.  Y.  646;  Becktt 
T.  Uniontoum  B,  Aea*n,  88  Pa.  St  21 1.  If  the  term  of  the  existence  of  the  cor^ 
poration  as  stated  in  its  articles  is  in  excess  of  the  period  allowed  by  law^ 
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til*  eorpontioD  will  not  ob  fhal  aeoount  be  regarded  m  inoompeieat  to  oarrx 
ca  ite  bmineee  for  mch  time  m  tho  ttafeitte  permitted  to  oorporatiiflw  of  to* 
ebas  to  which  it  belonged:  People  ▼.  Cheesemon^  7  CoL  87ft« 

Thi  Omiwon  from  the  Artieiu  qf  ike  FoUowmg  Mattere  required  by  atoftttto 
has  also  been  adjudged  fatal:  A  failure  to  atoto  that  a  majority  aC  toa  sen- 
bers  of  an  aeeooiation  voted  in  favor  of  ite  inoorporationi  PoofiU  ▼•  BofftUgo^ 
G2  CaL  831;  omission  to  etete  the  amount  of  the  oapital  stocks  8kM  ▼•  AM- 
IfffvUie  ete.  Co,^  41  Ind.  151;  H^nig  ▼.  Adame  tie,  Ufg,  Oo,^  61  Ky.  SOD;  w 
th#  number  and  names  of  the  directors:  Heed  ▼•  Rkknumd  «Ml  <&  i?.,  OO  Iad> 
342;  or  the  place  of  residence  of  the  corporators:  Busenb<uk  ▼•  AUha  eUm 
Co.,  43  Ind.  265;  Htimg  r.  Adams  etc.  Mfg.  Co.,  81  Ky.  300;  ar  the  prinei* 
pal  place  of  transacting  the  business  of  the  corporation:  Olegg  r. 
etc.  Oranae  Co,,  61  Iowa,  121. 

Failure  to  File  Artielee.  — Very  generally  the  stotatea  reqnira  tba 
dee  of  incorporation  to  be  filed  in  some  public  office  after  they  are  tzaontad. 
Whether  this  filing  is  a  condition  precedent  to  the  corporate  aziataDOa 
manifestly  depends  upon  the  language  of  the  stetute;  but  few,  if  aay«  at  tha 
sUtutes  upon  the  subject  are  susceptible  of  any  other  eonstmeiiom  Ihftl 
that  the  filing  is  indispensable:  Childe  ▼.  Hurd.  82  W.  Va.  99)  Zhifie  ▼• 
iiiMef,  42  Mich.  832:  GameU  ▼.  Ridiardnon,  35  Ark.  144;  IndianafoUe  M. 
Co.  T.  Herlimer,  46  Ind.  142;  First  NaL  Bank  ▼.  Dawee,  43  Iowa,  424;  Ah' 
hoU  V.  Omaha  etc  Co.,  4  Neb.  416;  but  some  of  the  stetntas  provide  that 
on  the  filing  of  the  certificate  or  articles,  the  persons  associating  toain* 
selves  and  their  successors  and  assignees  shall  be  "  from  the  time  of  tha  uiMl 
aencement  fixed  in  the  certificate  an  incorporated  company  ";  and  by  tlieaa 
stotntes  the  effect  of  the  filing  of  the  certificate  may  be  to  confer  oorporato 
anthority  as  from  ite  date,  though  this  was  long  anterior  to  inoh  filingt 
Ytumman  t.  Toung,  52  N.  J.  L.  403. 

Many  of  the  stetutes  further  provide  that  after  the  articlea  of  inoorpon* 
tion  are  filed  with  the  county  clerk  or  some  other  public  offioer  they  shall 
be  recorded  either  by  him  or  some  other  official,  or  that  a  certified  copy  of 
them  shall  he  filed  with  the  secretary  of  stete,  or  that  some  license  or  fu^ 
ther  certificate  shall  be  procured  from  some  public  officer.  If  the  language 
ef  the  stetute  is  consistent  with  the  idea  that  the  corporation  eziate  from 
the  filing  of  the  articles  or  certificate,  then  doubtless  the  failure  to  further 
record  it,  or  to  do  some  other  aet^  is'  a  mere  irregularity  not  deatructire  of 
the  life  of  the  corporation:  Waa/ungton  etc*  Church  r.  Baltimore  etc  R,  B.  Ookp 
5  Mackey,  269;  Walton  ▼.  BUeg,  85  Ky.  413;  Bushnell  v.  ConaoUdaied  lee  etc 
Co.,  138  UL  67;  ^parib  ▼•  Woodstock  Iron  tie.  Co.,  87  Ala.  294.  Mora  fra- 
qnently  the  stetutes  are  not  in  harmony  with  this  idea,  and  clearly  indicato 
that  it  is  not  until  the  last  act  is  done  that  the  artificial  or  corporate  person 
esn  come  into  being.  Where  such  ia  the  case,  all  the  acte  are  essentiaL 
The  final  license  or  certificate  and  the  original  filing  must  both  exist,  and 
the  latter  is  insufficient  without  the  former:  Childs  w.  Hurd,  82  W.  Va.  67) 
BuAmond  F.  Aee'm  t.  Clarke,  61  Me.  351;  Stowe  r.  Flagg,  72  lH  897;  and 
the  former  without  the  latter:  Doyle  r.  Mktner,  42  Mich.  332.  If  the  oor- 
porators  have  done  arexything  required  of  them,  they  cannot  be  pre]ndiced« 
nor  the  right  of  the  corporation  to  exist  and  to  do  bnainess  impaired,  by 
any  wrongful  and  nnauthoriaed  act  of  the  officer  with  whom  tha  wtiolei  are 
iiledy  as  by  his  antedating  them  without  any  oomplid^  am  tha  part  of  tha 
eorporatora:  State  r.  Foulks,  94  Ind.  493. 

Statutorg   RaUJieaUon   or  Beeognition  of  DefetOhe  OofTorotfoii.— .Ia  tha 
•bience  of  any  aonatitntional  inhibition  it  ia  always  within  the  power  of  tiia 
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legttUtiire  to  erestta  a  oorporatioa  ia  aqt  mode  f roa  wliioli  th«  Itgislaftire  is* 
tentioii  to  ^  so  may  legitimately  be  infemd.  An  muuiihoriaed 
•f  oorponto  fanotiona  ia  generally  a  wrong  of  which  none  bat  the 
will  bn  allowed  to  oomplain,  and  wheaeTer  the  aoTeKetgn  haa  in  any 
made  known  ite  willingnesa  that  taoh  powers  ahall  be  ezeroiaed  thi 
BO  longer  be  any  oomplaint  of  their  exeroiee,  eren  on  ite  part,  nnlene  it  hna 
in  eome  competent  manner  withdrawn  ite  assent.  Therefore»  thongb  n  oo^ 
poration  was  irregularly  formed  and  had,  at  least  as  against  the  aorereigBv 
no  right  to  exeroiee  oorpurato  franchises,  yet  snoh  formation  may  be  gntifiaJ 
'  either  directly  or  impliedly,  and  upon  suoh  ratification,  the  oorporatioa  b^ 
eomee  one  tie  jure.  Therefore,  if  by  any  stetate  enacted  after  the  aasanap* 
lion  of  corporate  righte  and  powers  by  an  association,  the  ineorporatioii  ol 
the  association  is  expressly  ratified,  or  if  not  so  ratified,  there  in 
employed  in  a  statute  from  which  the  existenoe  of  the  oorporatton  or 
validity  of  ite  proceedings  is  justly  inferable,  any  defect  in  ite  organiaafeioa 
eeases  to  be  material.  The  legislative  recognition  manifeste  the  will  of  tbe 
sovereign  and  is  equivalent  te  an  exproas  grant  of  oorporate  authority:  WkMi 
?.  Rom,  4  Abb.  App.  589;  StaU  t.  Steek,  37  Minn.  428;  BoMthor  t.  Z>ywi* 
•el,  84  Md.  603;  Kanauffta  Coal  Co,  t.  Kanawha  He,  Coal  Co,,  7  Blatohf.  Mil 
Mitchell  V.  Deeds,  49  IlL  416;  95  Am.  Dec  621;  Ooodnck  r,  BepnoUU  ste.  Ox* 
81  ni.  490;  63  AnL  Dea  240;  Orand  T.  B.  Co.  r.  Cook,  29  IlL  837;  Kock  ▼. 
Korth  Avenue  B^y  Go,,  75  Md.  222;  Central  AgrkuUwral  e«e.  iiat'nT.  AhAatmm 
etc  InM,  Co,,  70  Ala.  120;  [^rrabeev.  Baldwin,  35  GaL  155. 

OoUaterai  Attackt  Upon  Corporatione, —  The  existence  of  a  oorporation  may 
be  eought  to  be  attecked  either  when  it  or  ite  assignee  oUims  and  aitompia 
to  assert  some  right,  and  the  existence  of  the  corporation  may  be  regarded 
aa  part  of  the  plaintiflTs  oanse  of  action,  or  when  the  defendant  claims  thai 
he  is  not  answerable  because  the  liability  sought  to  be  enforoed  is  bnt  Iho 
liability  of  a  oorporation  of  which  he  is  a  member.  No  doubt  deoisions  may 
be  found  applicable  to  both  of  these  classes  from  which,  if  unexplained,  tho 
inference  might  be  reasonably  drawn  that  the  right  of  a  corporation  to  not 
may  be  questioned  as  in  quo  warranto  and  denied,  if  it  had  failed  to  snbetaa* 
tially  comply  with  the  stetntory  prerequisites  to  ite  formation.  Theee  da- 
eiaions  are  generally,  but  not  nniversally,  attributeble  either  to  the  teot  thaA 
there  waa  no  attempt  to  csteblish  the  existence  of  a  corporation  de  /aok>  hf 
proving  that  the  actual  doing  of  bnsinem  in  good  faith  aa  a  corporation,  ot 
to  stetotes  permitting  a  collateral  attack  upon  corporations  in  the  elaea  ol 
•nite  in  which  the  atteck  was  successfully  made.  Thus  in  Iowa  the  atetnte 
prescribing  what  shall  be  done  for  the  purpose  of  creating  corporations^  adds^ 
''a  failnra  to  comply  substentially  with  the  foregoing  requisitea  hi  ralni 
tion  to  organisation  and  publicity  renders  the  individual  property  of  Iho 
atockholders  liable  for  the  corporate  debte**  It  followa  from  this  proviaiea 
that  when  suit  is  brought  against  persons  and  they  eeek  to  eaoape  liability 
on  the  ground  that  the  cause  of  action  is  really  againal  n  corporation  of 
which  they  are  but  atockholders,  their  defense  cannot  bo  ansteined  othor^ 
wise  than  by  the  same  proof  which  would  be  required  if  a  corporation  wero 
attacked  by  quo  warranto:  Clegg  v.  HamilUm  etc  Orange  Oo,^  61  Iowa»  121 1 
ffeuer  v.  Oarmkhael,  82  Iowa,  2S8.  In  some  other  CMee  in  which  the  lin* 
bility  of  the  stockholders  and  officers  was  not  so  dear  by  the  lerms  of  anjr 
atetute,  it  has  been  held  that  it  waa  not  until  the  oorporation  came  into  \mw» 
ful  existence  that  any  power  to  act  for  it  could  arise,  and  therefore,  if  pe^ 
aona  aawming  to  act  as  directors  made  promissory  notes,  professedly  ia 
thai  capacity,  they  were  personally  answerable  thereon:  HuH  r.  BaUAmrff^ 


Feb.  1893.]    Pbopls  v.  Montbcito  Water  Co.  18} 


M  Mo.  311|  WaUan  r.  Other,  49  Kwi.  107;  foH,  p.  366.  In  ttiMO 
Ihe  defoets  nnderiag  the  dirtotort  peraonally  Uabl«  w«rt  ia  oii«  tbt 
luling  to  filo  iha  vrtiolos  of  iooorporatioii  with  tho  Morotary  of  itate^  aad  ia 
tho  other  tho  fiulnre  to  nilMoribe  stdok  or  tako  any  msasDrot  towards  tbo 
•rganishtioa  of  tho  oorporatioa  after  the  artioiee  had  been  regularly  ezeented 
and  filed.  Generally  persons  seeking  to  avoid  liability  on  the  gronnd  that 
ttiey  were  aoting  as  a  oorporatioa  mnst  show  something  in  the  nature  of  % 
eharter,  and  benoe,  where  there  is  no  speoial  charter  and  no  attempt  to  ob» 
tsin  the  right  to  aot  as  a  oorporation  under  the  general  laws  by  the  filing  of 
artielee  of  incorporation,  the  persons  acting  as  associates  hare  been  held 
personalty  responsible:  AlhoU  r.  Omaha  eU.  Co.,  4  Neb.  4ifit  So  if  the  statnto 
rsqaires  that  a  certain  notice  shall  be  published  before  the  corporation  eon* 
■Moces  to  do  business,  the  members  hare  been  held  personally  UaUe  in  tho 
afassnee  of  such  notice:  Bigelow  r,  Gregory^  73  lU.  197;  Hatiig  ▼.  Adamm  dSi 
Jf/0L  Qk,  81  Ky.  300;  UnUy  Im.  Co.  r.  Cram,  43  N.  fl.  636.  Whether  psf^ 
ssos  doing  basioess  are  acting  merely  as  assoeiatee  or  as  members  of  a  oorpora- 
tion is  often  a  question  of  intention,  and  perhaps  the  majority  of  the  dedsiona 
to  which  wo  have  referred  were  justifiable  on  the  ground  that  as  the  persona 
whose  liability  was  in  question  had  not  by  completing  their  inoorporatioa 
shown  nnequivooally  that  they  intended  to  do  business  in  a  oorporato  oapa* 
ei^,  those  dealing  with  them  had  a  right  to  assume  that  they  were  still  ao^ 
lag  on  their  own  account.  This  is  not  true  of  all  the  cases*  however,  for 
tiiere  are  some  which,  on  their  faoe  at  least,  are  not  compatible  with  any 
other  theory  than  that  a  substantial  compliance  with  the  statute  is  india* 
psniable  to  authorise  any  action  in  a  corporate  capacity:  Wmi  r,  SwlkMn 
€k.  Co.,  32  Ind.  138;  O'ReUep  ▼.  Kankake§  €te.  Co.,  32  Ind.  169;  Hank  r^ 
MeOregar,  29  CaL  126. 

In  at  least  one  state  the  statutes  declare,  **  that  the  incorporation  of  tmf- 
company  claiming  in  good  faith  to  be  a  corporation  under  this  part  and  do» 
log  business  as  such  or  its  right  to  exercise  corporate  powers  shall  ad  bn 
inquired  into  collaterally  in  any  private  suit  to  which  such* corporation  any 
be  a  party,  but  such  inquiry  may  be  had  at  the  suit  of  the  state  on  informa* 
tkm  of  the  attorney-general  **:  OaL  Civ.  Code,  sec.  368.  It  may  wall  ba 
doubted  whether  this  statute  has  added  anything  to  the  pre-existing  law 
upon  the  subject.  In  other  words,  as  we  understand  the  decisions,  the  right 
of  a  corporation  de  /ado  to  do  business  and  to  exercise  corporate  franchiaea 
is  aever  open  to  inquiry  in  a  ooUateral  suit,  but  only  in  proceedings  in  tiia 
nature  of  9110  warranio:  McFarlan  v.  T.  T,  fn$,  Co,,  4  Denio^  392;  Pmtckam 
Jffy.  Co.  V.  Dojria,  14  Johns.  238;  7  Am.  Deo.  459;  Baton  t.  Atpimnll,  19 
K.  T.  119;  MerehatU*M  etc  Bank  v.  Stone,  38  Mich.  782;  Stoni  r.  JSuikk,  48 
K.  J.  L.  602;  (^eftnm  ▼.  ilmoU,  68  Pa.  St.  309; /%idt  V.  Ullmam,  106Ma266| 
S4  Am.  St  Rep.  383;  Qoodrieh  v.  Reynolds,  31  UL  490;  83  Am.  Doc  940t 
sad  a  corporation  such  as  falls  within  the  statute.which  we  have  quoted  ia 
eertsinly  a  corporation  de/aeUK 

OorporaUone  de  Facto,  loAal  Are,  —The  only  substantial  doubt  whioh  can 
exist  oonceming  the  subject  hera  under  consideration  is  with  respeet  to  what 
ii  a  corporation  de  /ado,  for  there  may  doubtless  ba  instances  in  which  cor* 
psrata  powers  have  been  assumed  and  azeroised  even  for  a  oonsiderabla  pe- 
fiod  of  time  without  there  being  even  a  oorporation  de  /ado,  Thns  it  is 
dsar  that  where  a  oorporation  dejure  cannot  ezist»  a  oorporation  de  /ado  m 
also  impossiblOi  Hence  if  the  purpose  of  the  body  assuming  to  ba  a  oorpo> 
rstaon  is  against  puUio  policy  or  otherwise  anlawful,  or  is  ana  the  oarry* 
kg  ottt  of  whioh  by  a  oorporation  it  anaathoriasd,  then  thsrs  aaaaot  ba  a 
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corporation  de  faeCo  for  th«  purpose  of  carrying  it  on.  And  no  aaiamptioB  of 
corporate  powen  can  avail  lo  oonfer  npon  the  parties  tho  authority  or  tlio 
protection  of  a  corporation  de  facio:  Evenaon  ▼.  SlUngmmt  67  Wis.  634; 
▼.  WaUoer^  76  Mich.  679;  Chicora  Co.  ▼.  Crtw^  6  a  G.  243.    Probably 
poration  de  facio  canuot  exist  from  the  mere  assumption  of  corporate  _ 
leges,  however  long  continued,  unless  the  franchises  hare  been  exeroned  so 
long  and  so  publicly  as  to  warrant  the  presumption  of  the  existence  of  oobm 
charter,  or  other  authority,  the  evidence  of  which  has  been  lost.     In  ftll  of 
the  cases  falling  within  our  observation  there  has  been  at  least  an  attampi 
to  comply  with  the  statute  controlling  the  ereation  of  corporations.     On 
other  hand,  where  there  has  been  such  an  attempt  the  existence  of  a 
ration  de  facto  may  generally  be  safely  affirmed  if  there  has  been  the  ex< 
of  corporate  functions  in  apparent  good  faith.     Thus  where  tha  statute  ro- 
^uired  all  articles  of  incorporation  to  have  a  certain  affidavit  annexed  te 
tchem,  and  it  was  not  so  annexed,  the  judge  pronouncing  the  opinion  of  tlM 
^ourt,  said,  "I  am  of  the  opinion  that  under  this  and  similar  general  acte 
'for  the  formation  of  corporations  if  the  papers  filed  by  which  the  oorporatioB 
-sought  to  be  created  are  colorable,  but  so  defective  that  in  a  proceeding  esi 
~the  part  of  the  state  against  it,  it  could  for  that  reason  be  dissolved,  yet  by 
acts  of  user  under  such  an  organization  it  becomes  a  corporation  de  fatta^ 
■and  no  advantage  can  be  taken  of  such  defect  in  its  constitution  ooUaterally 
by  any  person  ":  Bvffah  etc  R.  R.  Co.  v.  Carp,  26  N.  T.  77;  BvekmUr.  Com- 
^eoUdaied  etc,  Co,,  138  111.  73.     «« Where  it  is  shown  that  there  is  a  ehartor 
*or  a  law  under  which  a  corporation  with  the  powers  assumed  may  lawfnlly 
1m  incorporated,  and  there  is  a  colorable  compliance  with  the  requirementa 
of  the  charter  or  law,  the  existence  of  a  corporation  defaeto  is  established  "s 
Stout  V.  Zulick,  48  N.  J.  L.  601.     "A  corporation  de  faeio  exists  when 
irregularity  or  defect  in  the  organization  or  oonstitution,  or  from  some 
sion  to  comply  with  the  conditions  precedent,  a  corporation  de  Jmre  ia  ao4 
created,  but  there  has  been  a  colorable  compliance  with  the  requirements  of 
some  law  under  which  an  association  might  be  lawfully  inoorporated  for  the 
purposes  and  powers  assumed,  and  a  user  of  the  rights  claimed  to  be  ooq- 
ferred  by  the  law  when  there  is  an  organization  with  color  of  law,  and  the 
exercise  of  corporate  franchises  "t  Snider  etc,  Co.  v.  TVoy,  91  Ala.  224;  24 
Am.  St.  Rep.  887,  and  note  893;  MethodiM  etc  Church  v.  Pidirtt,  19  N.  Y. 
488.     *'  It  is  only  where  there  has  been  an  effort  to  conform  to  the  forma  of 
law  in  establishing  a  corporation  and  some  formal  defect  exists  merely  as  to 
4he  mode  of  complying  with  the  law  and  the  body  is  dealt  with  and  acts  aa 
m  corporation  that  it  is  regarded  as  one  defa/Ao":  Allen  v.  Long,  80  Tex.  261 1 
26  AnL  St  Rep.  735,  and  note  743.     *'  Where  the  law  authorises  a  oorpor»- 
tion,  and  there  is  an  effort  in  good  faith  to  organize  the  corporation  under 
the  law,  and  thereupon  as  a  result  of  such  effort,  corporate  functions  are 
susnmed  and  exercised,  the  organization  becomes  a  corporation  defaeto^  and 
OS  a  general  rule,  the  legal  existence  of  such  a  corporation  cannot  be  inquired 
into  collaterally,  although  some  of  the  required  legal  formalities  may  not 
tiave  been  complied  with  ":  Hanelman  v.  United  Statee  M.  Co.,  97  Ind.  368. 
"A  corporation  defaeto  presupposes  a  charter  or  a  law  authorizing  the 
creation  of  such  a  corporation,  that  there  has  been  an  attempt  in  good  fisith 
to  comply  with  its  provisions,  and  that  there  has  been  user  or  the  exereiBe 
of  corporate  powers  under  it.     Against  such  a  corporation,  as  a  general 
rule,  a  collateral  attack  by  third  persons  will  not  avaiL     The  reason  is  thai 
if  rights  and  franchises  have  been  usurped  they  are  the  rights  and  frmnchiaea 
^  the  Borereign,  and  he  alons  can  interpose.    Until  each  interpoaitioa  tiM 
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pnbUd  may  tnat  those  postewing  And  azeroiiing  the  eorporate  poweis  wnd&f 
eolor  of  Ikw  m  dafaig  to  rightf ally.  Th«  nil«  ii  in  th«  interest  of  Um  pvUie^ 
•nd  IB  MMBtiil  to  the  ralidity  ol  buetness  tranwotione  with  oorporatioBe'*t 
DuggoM  ▼.  Oohrado  M.  S  L  Co.,  11  OoL  115.  The  oases  aflirming  thai 
neither  the  existence  of  a  oorporation  nor  its  right  to  enter  into  a  contrast 
or  to  exercise  a  franchise  which  it  has  sought  to  enter  into  or  to  exercise  oaa 
be  inquired  into  collaterally  are  very  namerous,  and  it  would  seem,  apon  prin* 
eiple,  that  the  nature  and  character  of  the  informality  or  defect  is  immaterial, 
provided,  notwithstanding  its  existenoe,  it  is  apparent  that  there  was  an 
Utsoipt  in  good  faith  to  create  a  oorporation,  and  that  in  like  good  faitk 
there  has  been  an  assumption  and  exercise  of  corporate  functions:  ComndB 
monen  r.  BoUet,  94  U.  S.  104;  WhUe  r.  State,  69  Ind.  273;  8L  Loma  ▼. 
Shkldft,  62  Mo.  247;  GincinnaU  etc  H  R,  Co.  ▼.  Danville  etc  B'y  Co.,  76  HL 
113;  T/iompaon  ▼.  Candor,  60  111.  244;  Weaverville  etc  Wagon  Mood  Co,  ▼• 
Trinity  Co.  Supervisont,  64  Cal.  69;  Catholic  Church  t.  TMein^  82  Mo.  418) 
Jeraey  CUy  Oailight  Co.  t.  Contumere  Oou  Co.,  40  N.  J.  Bq.  427;  DofUr,  Sam 
Diego  Land  etc  Co.,  46  Fed.  Rep.  709;  Lamed  r.  Seal,  66  N.  H.  184;  /•  rs 
Short,  47  Kan.  250;  North  v.  State,  107  Ind.  856;  Chicago  etc  JL  R.Co.r, 
Staff(ml  County  Comm're,  36  Kan.  121;  Bhut  Norway  Church  r.  FrMk,  WJ 
Minn.  447:  OrovUle  etc  R.  R.  Co.  v.  Plumaa  Co.,  37  Cal.  354;  /a  r$  Shakopee 
Mfg.  Co.,  37  Minn.  91;  Wight  ▼.  SheXby  R.  R.  Co.,  16  B.  Mon.  4;  68  Am. 
Dec.  522;  Society  of  Vieitation  ▼.  Commonwealth,  62  Pa.  St.  125;  91  Am.  Deo. 
139.  Therefore  the  existence  of  a  oorporation  de  facto  is  not  disproTed  1^ 
showing  that  its  articles  of  incorporation  were  not  signed  by  the  number  ol 
incorporators  required  by  law:  Rondell  r.  Fay,  32  CaL  364;  or  did  not  state 
the  place  of  residence  of  the  directors:  Snider  etc  Co.  ▼.  Troy,  91  Ala.  224;  24 
Am.  St  Rep.  887;  or  that  one  of  the  signers  apparently  affixed  his  name  as 
an  officer  of  another  association  or  corporation;  Keene  ▼.  Van  Reuth,  48  Md. 
184;  or  that  a  certificate  attached  to  such  articles  did  not  oomply  with  the 
statote:  Lord  v.  Bwex  etc  Aee^n,  37  Md.  820;  or  that  suoh  articles  were  not 
recorded  in  some  office  in  which  they  should  hare  been  reoorded,  or  though 
lecorded,  were  copied  into  the  wrong  book:  Buehnell  r.  Coneolidated  ice  etc 
Cc,  138  HL  67;  Walton  r.  Riley,  85  Ky.  413;  or  were  not  filed  with  the  see- 
retary  of  state  as  the  statute  prescribes:  Saundere  ▼.  Farmer,  62  K.  H.  672| 
Portland  etc  Turnpike  Co.  ▼.  Both,  88  Ky.  226;  €hrand  River  Bridge  Co.  ▼• 
RolUoi,  13  Ck>L  4  Of  the  rarions  defects  in  an  attempted  creation  of  a  oofw 
poration  perhaps  the  most  serious  is  the  failure  to  file  the  articles  in  tiio 
office  of  the  county  clerk  or  some  other  pnblte  office  in  which  the  law  re- 
quires them  to  be  depoeited  or  filed.  Certainly  such  failure  is  entitled  to 
great  weight  In  determining  whether  or  not  the  persons  exercising  oorporate 
powers  in  a  oorporate  name  were  acting  in  good  faith,  but  it  is  not  neoee* 
sarily  conclusive  of  that  question,  for  the  failure  to  file  such  articles  may  be 
due  to  inadvertanoe  or  honest  ignorance,  and  both  the  persons  composing 
the  membership  of  the  oorporation  and  all  persons  dealing  with  them  may 
be  without  knowledge  of  any  defect  or  irregularity  in  the  proceedings  for 
the  formation  of  the  oorporation.  There  are  decisions,  however,  which  in 
effect  affirm  that  in  the  absence  of  any  filing  of  the  articles  of  incorporation 
there  is  neither  a  charter  nor  a  colorable  attempt  to  obtain  one  by  complianoo 
with  the  general  law,  and  therefore  that  the  persons  noting  as  a  oorporatioA 
are  necessarily  a  mere  association  or  partnership  and  can  neither  maintaia 
nor  defend  an  action  on  the  ground  that  the  association  constituted  a  oor* 
poration  de  faeto:  Abbott  ▼.  Omaha  etc  Co.,  4  Neb.  416.  See  also  Kaieet  t. 
£ai0reii0f  Sav.  Bank,  66  Iowa,  104;  41  Am.  Rep.  86.    We  are  inelined  t» 
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the  opinioa  that  IheM  deobioiw  an  mnsoond,  and  that  the  faulsra  to  filo 
ATlioles  of  inoorporatiiMi,  though  inditpeaaablo  to  the  ereatioo  •(  a 
tion  dejwrt,  i«  not  oondiitiTe  againat  the  ezistenoe  of  a  oorpocatio*  dejhetmr 
Baier»^kiTmmHaUAsi*nT.CJie$ler,^C»l9B;  Orambg  ei€.  Co.  r.  Mickardt^ 
«  Mo.  106. 

Mitoppei  to  Denp  CorpmraU  SBi$ienco  and  Capadlp.  —  One  of  the 
why  the  existence  of  a  oorporation  ds  /aeto  eannot  be  queetioned  othei 
than  by  quo  warramio  ie  that  if  any  franchisee  have  been  nsnrped  by  it»  thmj 
are  the  franchiees  of  a  eoTereign  by  the  neurpation  of  which  the  MOYormigm 
alone  is  injured  and  redress  for  which  can  be  sought  by  the  sovereign  only, 
and  that  if  the  sovereign  acquiesces  and  is  indifferent,  a  private  oitiaen  i» 
without  remedy  because  he  is  without  injury:  MeFkrlam  v.  T^rUon  /ml  Oa.* 
4  Denio,  397;  Duffgan  ▼.  Colorado  M,  di  L  Odw,  11  CoL  116.     In  a  Uu^gw 
•lass  of  oases  there  is  another,  and  perhaps*  more  potent  reason.    We  rsCar 
to  those  cases  in  which  the  person  seeking  to  deny  the  corporate  eziatoiic^ 
has  done  something  which  renders  snoh  denial  inequitable  and  therefoiw 
eetops  him  from  making  it,  and  there  doubtless  may  be  oaees  of  this  elaas  ta 
which  the  corporate  existence  will  not  be  suffered  to  be  made  an  iasna^  nl* 
though  if  the  party  were  not  eetopped,  he  might  be  able  to  show  that  tbw 
aesumed  corporation  bad  not  even  attained  to  the  dignity  and  was  not  an  tin 
tied  to  the  privileges  and  remedies  even  of  a  corporation  de  facto. 

If  business  has  been  done  and  oorporate  franohises  exercised  by  an 
aiation  of  persona  claiming  to  be  a  oorporation  and  to  be  doing  bnaiu< 
■nob,  neither  they  nor  the  association  will  be  permitted  to  question  the 
porate  existence  for  the  purpose  of  avoiding  any  contract  entered  into  in  th* 
corporate  name  and  apparently  as  a  corporate  act,  nor  of  escaping  any  lia^ 
bility  which  would  exist  if  the  act  done  in  the  oorporate  name  had  been  an* 
thorixed  by  the  pre-existence  of  corporate  capacity:  Seheufler  ▼.  Qrand  Lodgo 
J.  0.  U.  W,,  46  Minn.  256;  FoiUr  r,  Moidton,  35  Minn.  458;  ^oois^  t. 
JTorrw  Cainai  1  N.  J.  £q.  157;  21  Am.  Dec  41;  Buak  v.  Hakgwk  Sioamboai 
Co.,  84  N.  0.  702;  Carey  v.  MorriU,  61  Vt.  598. 

A  Subicriber  to  the  Stock  of  Corporation  may  be  sued  either  to  enforce  th* 
payment  of  the  amount  of  his  subscription  or  to  compel  him  to  discharge  hm 
proportion  of  the  oorporate  debts,  if  the  etatutee  of  the  state  impose  par* 
■onal  liability  upon  stockholders,  and  in  either  event  may  seek  to  defend  th« 
notion  by  showing  that  there  is  no  oorporation  of  which  he  could  be  a  stock* 
holder.  If  a  contract  of  subscription  has  been  entered  into  on  the  assump« 
tion  that  there  is  a  oorporation  already  existing  with  which  the  enbecriber 
in  effeot  contracts  to  pay  the  sum  named  in  consideration  that  he  shall  bo* 
oome  a  stockholder  to  the  amount  of  his  subscription  or  payment,  then,  lika 
•ther  persons  contracting  with  an  assumed  corporation,  he  is  estopped  from 
denying  the  capacity  of  the  other  contracting  party  to  make  and  enforce  snoh 
contract,  and  cannot  in  an  action  for  such  enforcement  urge  any  defects  in 
the  organization  of  the  oorporation;  Stoop»  v.  Oreensburg  dc  P.  B,  Co,  10  Ind. 
47;  EMcy  t.  Cleveland  etc  R.  J?.  Co.,  10  Ind.  178;  Fori  Wayne  Tumpihe  Oa. 
T.  Deam,  10  Ind.  563;  Chester  etc  Co,  v.  Dewee,  16  Mass.  94;  8  Am.  Dec.  128| 
Wight  V.  Shelby  R,  R.  Co.,  16  B.  Mon.  4;  63  Am.  Dea  522;  Bueey  v.  Hooper. 
35  Md.  15;  6  Am.  Rep.  350;  Ohio  etc  R,  R,  Co,  v.  MePherson,  35  Ma  13;  9$ 
Am.  Dec.  128;  National  etc  Ins,  Co.  r.  Yeomane,  8  R.  L  25;  86  Am.  Deo. 
610;  Anderton  r.  Newcastle  etc  R.  R.  Co.,  12  Ind.  876;  74  Am.  Deo.  218t 
CravenM  t.  EagUCotUm  Mills,  120  Ind.  6;  16  Am.  St.  Rep.  298;  if.  A  Churek 
r.  Pickett,  19  N.  T.  485.  '*  In  the  case  of  the  associates  in  a  oorporation  d9 
facto,  and  those  who  have  had  dealings  with  it^  there  it  a  mutual  aetoppa^ 
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nttzng  upon  hnmd  groiindt  of  right,  Jiutiei^  aad  eqoitj.  Tht  flral  «hMi  «• 
Ba4  ralfered  to  deny  their  iaeorporttiaa,  nor  the  seeottd  to  diipttte  thovolid- 
hy  of  their  lOMrtioiuol  oorponte  powen.  The  ■tateitwU;  it  hoe  heenheM 
hi  thia  etote,  moy  bo  preeludod  by  ita  aotioo  or  nogleot  from  denying  ui  in* 
eorpormtioD,  or  from  taking  adirantage  of  a  forfeiture  after  long  noqniaeoenoe  **! 
Swartwoul  ▼.  Michigan  etc  B.  B.  Co,,  24  Mich.  389,  395.  If,  however,  tho 
eontract  of  enbacription  or  the  atatnte  reqnirea  oertain  oonditiona  preoedfpnt 
to  the  right  to  ooUeot  the  anbaeriptiona,  theae  the  eorporation  mnat  eetah* 
bah,  whether  it  ia  a  oorporation  dejure  or  de/acto:  SwartwotU  r,  JikUgam^to, 
R.  A  Co.,  2i  Mich.  389,  39S.  If  the  contract  of  enbacription  ia  not  madn 
with  a  corporation  aasamed  to  be  than  eziating,  bnt  ia  in  the  nature  ol  aa 
o4br  to  take  atock  or  to  become  a  stockholder  in  a  oorporation  to  ho  formed* 
then  the  anbscriber  ia  not  by  anoh  contract  eatopped  from  showing  that  th« 
corporation  which  claima  to  hare  been  formed  and  to  be  entitled  to  aooepi 
the  offer  and  enforce  the  eontract  has  not  complied  with  the  atatnte^  and, 
therefore,  ia  not  in  a  condition  either  to  aocept  or  to  enforce  the  snbeoription. 
It  would  be  an  unfair  conatmotion  of  the  oontraot  to  say  that  by  it  the  snb* 
acriber  agreed  to  become  a  stockholder  in  a  oorporation  de/aeto  merely, 
whose  exercise  of  franchisee  mnat  be  unlawful  and  liablo  to  snbjeet  it  to  pio* 
oeedinga  by  quo  warranto  wherein  ita  right  to  such  exercise  must  be  denied, 
its  forther  proceedings  enjoined,  ita  bnsineaa  irrevocably  deatroyed,  and  per> 
hapa  a  fine  or  other  penalty  impoeed  for  its  misconduct.  Henoe  it  ia  clear 
that  such  a  subscriber  is  not  estopped  from  denying  the  existence  of  a  corpora^ 
tion  (fe/nre,  nnleaa  he  haa  participated  in  aome  corporate  act  or  proceedings 
Seklou  T.  Momtgomerif  He.  Co.,  91  Ala.  411;  13  Am.  St.  Rep.  61;  and  his  sub- 
mription  cannot  be  enforced  until  a  oorporation  dejure  has  been  formed, 
■sdi  ss  must  be  presumed  was  contemplated  when  the  aubacription  eontract 
waa  execntod:  Dorr{$  ▼.  Sweenqf,  00  K.  T.  463;  IndianapotU  F,  S  M.  Co.  ▼• 
Herthner,  46  Ind.  142;  WUlianu  v.  rrankUn  T,  A.  Att'n,  26  Ind.  810;  Nel- 
mn  V.  Blakey,  47  Ind.  88;  Thtmifoon  ▼.  Bmo  Bank,  19  Ner.  103;  8  Am.  St. 
Bap.  797;  MarthaU  Foundry  Co.  ▼.  KUlian,  99  N.  0.  601;  6  Am.  St  Rep. 
B39.  If  the  action  is  againat  the  atockholders  to  enforce  their  personal  liabil- 
ity for  their  proportion  of  the  corporate  obligations,  it  is  sufficient  to  show 
that  there  waa  a  doing  of  bnaineaa  in  an  aaaumad  oorporate  capacity,  and 
that  the  defandanta  knowingly  occupied  the  poaition  of  ahareholdera.  They 
ara  then  estopped  from  denying  their  liability  on  the  ground  that  the  alleged 
corporation  was  not  regularly  formed  and  had  not  the  right  to  do  business  er 
meor  the  obligation  for  which  the  defendants  are  sought  to  be  held  answer* 
able:  i2iUo/T.  Brown*»  etc  Co.,  68  Ind.  888;  Pittsburg  Min.  Co,  ▼.  ^poonsr, 
74  Wis.  307;  17  Am.  St.  Rep.  149;  AuUman  ▼.  Waddle,  40  Kan.  195;  Me- 
Doimear.  Alabama  etc.  In$.  Co.,  86  Ala.  401;  MeCai-thp  v.  Lavasche,  89  UL  270; 
81  Am.  Rep.  83.  Nor  will  auch  defendanta  be  allowed  to  assail  the  law 
under  which  they  and  the  oorporation  acted  on  the  ground  that  it  was  nn« 
eonatitutional  and  for  that  reaaon  invalid:  M^arthy  v.  Lavaache,  89  BL  270} 
n  Am.  Rep.  83;  McDonnell  t.  Alabama  etc  Ins.  Co.,  85  Ala.  401. 

If  a  eontract  ia  made  by  what  purporta  to  be  a  corporation,  it  is  beyond 
oootroveray  that  in  an  action  by  anch  corporation  or  ita  aaaignee  upon  snch 
eootract^  its  force  cannot  be  avoided  nor  ite  obligation  denied  beoanse  of  any 
defect  in  the  organintion  of  the  oorporation,  and  that  he  who  contracted 
vith  the  sssnmed  corporation  is  eatopped  from  denying  ite  corporate  existenca 
sad  capacity:  Pacific  Bank  v.  De  Bo,  37  Gal.  638;  Jonee  v.  Kokomo  Building 
Amfn,  77  Ind.  840;  MerchanU' etc.  Bank  v.  Stone,  88  Mich.  779;  Snider  etc  Co. 
t.  Trog,  91  Ala.  224;  24  Am.  St  Rep.  887,  and  note^  893;  Fremno  Oaml  etc. 


186  Paopu  f .  MonsciTo  Watib  Oa  [OiL 


Ox  ▼.  ITorMT,  7S  OiL  S79;  Wood  ▼.  Ktngttam  ««&  Ob.,  48  HI.  S8S;  9S  An. 
Deo.  054}  8iaU  w.  Bailqf,  16  Ind.  46;  79  Am.  Deo.  406;  Oampr.  Bpme,  41 
Ma  626;  (kmgrtifath/ud  Soeki^r.  Perry,  6  N.  U.  164;  26  Am.  Dec.  465;  Cod^ 
ran  t.  Arnold,  68  Pa.  Si.  399;  MeBroom  t.  Z;e6a}ian,  31  Ind.  268;  Spakr  n 
Famura*  Bank,  94  Pa.  St  429;  PaUison  r,  AOxmy  Building  He.  Aw'u^  63  Oa. 
373;  Baker  v.  N:f,  73  Ind.  68;  Boiu  City  Canal  Co.  v,  Pink/tam,  1  Idaho  N.  & 
790;  Studebaker  Bros.  Mfg.  Co,  r.  Montgomery,  74  Mo.  101;  Buiehen^»  ela 
Bank  r.  McDoland,  130  Maaa.  264;  7o^e<2o  cic  i?.  /f.  Co.  ▼.  /oAiuoa,  65  Miok 
456;  Singer  Mfg,  Co,  ▼.  BenneU,  2S  W.  Va.  16;  Commercial  Bank  ▼.  PfpfVt 
lOS  N.  Y.  242;  CraoeiM  t.  Eaglt  etc  Co,,  120  Ind.  6;  16  Am.  St.  Repw  296; 
ffin^^  v.  Quincy  etc  Ai8*n,  128  111.  67;  French  t.  2><moAii«,  29  Minn.  lll| 
Johnston  etc.  Co,  r.  Ckark^  30  Minn.  806;  ^ew  Bavm  Win  Co.  Oaoet,  67  Otmm. 
862. 

If,  however,  tha  corporation  la  not  Making  tha  anforoament  of  tha  aoa- 
tract,  but,  on  the  other  hand,  sacb  anforoamant  is  songht  by  tha  othar  oon- 
trac.ting  party  in  an  action  against  tha  members  of  tha  oorporatioa  in  which 
he  iiiaiits  that  there  was  no  corporation,  and  tharafora  that  tha  paraona  wha 
claimed  to  be  stockholders  were  mera  partnera,  and  liable  aa  anoh,  tha 
authorities  are  not  equally  harmoniona.  If  the  contract  is  anoh  aa  raoogniasa 
the  liability  of  the  corporation,  and  it  and  other  admiasible  eridenoa  takes 
as  a  whole  show  that  at  the  time  the  contract  waa  made  the  plaintiff  under* 
stood  that  he  was  contracting  with  a  corporation  and  for  a  oorporata  liabil- 
ity,  then  tha  better  riew,  in  oar  judgment,  ia  that  ha  cannot  raoorar,  both 
because  he  is  estopped  by  his  contract,  and  bacansa  to  parmit  his  reoorary  aa 
against  a  partnership  ia  to  give  him  the  benefit  and  to  impoaa  on  hia  adTsr- 
saries  the  burden  of  a  different  contract  from  that  which  both  ha  and  Hmj 
intended  should  be  axacuted:  MerchanU*  etc  Bank  r.  Stone,  38  Mieh.  779; 
Blanehofd  v.  Kmdl,  44  CaL  440;  Snider  etc  Co.  r.  Troy,  91  Ala.  224;  24  Am. 
St  Rep.  887;  Whitney r.  Wyman,  101  U.  S.  392;  Firet  NaL  Barnkv.  Ahmif,  117 
Mass.  476;  Fay  r.  Noble,  7  Cush.  188;  Stout  r.  Ztdiek,  48  N.  J.  U  698; 
Planteri*  etc  Bank  r.  Padgett,  69  Ga.  169;  Vanneman  ▼.  Toung,  62  N.  J. 
L.  403.  Othar  decisions,  controlled  rery  largaly  by  local  atatntas  daolaring 
that  a  corporation  shall  not  do  any  business  nntil  certain  prarequiaitaa  ara 
oomplied  with,  have  affirmed  that  an  ineffectnal  effort  to  create  a  corpora- 
tion, followed  by  the  transaction  of  bnsiness  in  the  oorporata  name,  raanlti 
in  the  peraonal  liability  aa  partnera  of  the  members  or  aharaholdara  of  tha 
assumed  corporation:  Oamett  r.  RichardMn,  36  Ark.  144;  Bigehw  ▼.  Oreg* 
ory,  73  111.  197;  Colennan  t.  Coleman,  78  Ind.  344;  Ferrie  r.  Tham,  72  Ma. 
446;  Kaiaer  y.  Lawrence  San.  Bank,  66  Iowa,  104;  41  Am.  Rep.  65;  Aiioti 
▼.  Omaha  etc  Cc,  4  Neb.  416;  HuH  w.  Salidmry,  65  Mo.  811;  WmiUom  r. 
Oliver,  49  Kan.  107;  iioi^  p.  355;  Hekdg  ▼.  Adame  etc  Mfg.  Oc^  il  Ky. 
800;  Uniiy  Inc  Oo.  t.  Oram,  43  N.  H.  636. 
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Harris  v.  Foster. 
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Lakdlord  amtd  Tbhaht — Rbrt,  PATXXirr  of  dt  Adtahoi^ 

JioT  Pbotict  Xbvaht.  —  Payment  of  rent  in  adwiot  aannot  ptetoai 
*  tenant  against  the  demands  of  a  mortgagee  wboaa  mortgnga  k  aC 
reeord,  and  who  has  reooTsred  judgment  foreclosing  it,  after  gi^iag 
proper  notice  of  the  pendency  of  his  snit,  and  who,  after  snob  payment 
becomes  a  parchasar  of  the  mortgaged  premises  at  a  sale  for  the  aatl^ 
faction  of  his  judgment. 

OoTB!f  ANcr.  —  Ir  THB  Intibist  of  Okb  ConiTAiiT  n  Sold  a«  av  ■zs> 
oonoN  Sali,  a  tenant  holding  ander  a  lease  from  all  of  tha  ootsnaala 
mast  aocount  to  a  purchaser  at  such  sale  for  a  moiety  of  the  rants  aad 
profits  under  a  statute  entitliag  the  purchaser  at  snob  a  sale  to  reoorar 
the  value  of  the  use  and  occupation  of  the  property  from  tba  date  aC 
the  sale  from  a  tenant  in  possession  thereofi 

LiBDLORD  AND  TufAiTr. — Tbnant  CoNTDraiRO  XV  PoMmxoK  after  tiia 
expiration  of  his  lease  does  not  cease  to  ba  a  teaaal  mat  aoqaira  aaj 
right  to  use  the  property  without  paying  tharafsfs* 

B.  F.  ThomoB^  for  the  appellant 
A»  C.  Freeman^  for  the  respoadoDt 

Ds  ELatbn,  J.  On  March  12,  1888,  L.  D.  Stone  and  \Am 
daughter,  Harriet,  each  owned  an  nndivided  half  of  the  Sieqnoo 
rancho,  in  Santa  Barbara  Conntj.  Upon  that  day  the  father 
mortgaged  hie  interest  therein  to  the  plaintiff  in  thie  action. 
In  Jannarj,  1890,  the  plaintiff  commenced  an  action  to  fore> 
doee  this  mortgage,  and,  at  the  same  time  filed  and  recorded 
t  notice  of  the  pendency  thereof.  Stone  was  thereafter  de- 
dared  insolvent,  and  one  Bush  was  appointed  his  assignee, 
and  as  snch  was  made  a  party  to  the  foreclosure  suit.  Judg- 
ment of  foreclosure  was  entered  in  that  action  September  1, 
1890,  and  two  days  thereafter,  Bush,  the  assignee  of  Stone  and 
F.  W.  Burke,  as  the  guardian  of  Stone's  daughter,  Harriet, 
executed  to  the  defendant  a  lease  of  loto  4  and  6  of  the  Sis- 
qnoc  ranch,  giving  him  the  right  to  pasture  his  stock  thereon 
from  that  date  until  January  1, 1891,  and  the  defendant  went 
into  possession  under  his  lease,  paying  the  rent  in  advance  in 
accordance  with  ito  terms,  and  occupied  the  premises  until 
February  1,  1891,  and  thereafter,  until  April  1,  1891,  under 
an  agreement  made  with  the  guardian  of  Harriet  Stone,  as  to 
ber  undivided  interest  therein.  On  October  6, 1890,  the  land 
described  in  the  mortgage  made  by  Stone  to  the  plaintiff  was 
Bold  under  the  judgment  of  foreclosure,  and  the  plaintiff  be- 
came the  purchaser  at  such  sale,  and  as  there  was  a  failure  to 
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redeem  from  this  saley  he  received  the  sheriff's  deed  therefor 
April  14,  1891. 

This  action  was  brought  to  reooyer  from  the  delbndanti  as 
tenant  in  poagession,  one  half  the  value  of  the  use  and  oocap»- 
tion  of  the  property  from  the  date  of  the  sale  under  the  Jud^ 
ment  of  foreclosure  until  April  1, 1891. 

The  court  below  found  the^  facts  as  above  stated,  and  gave 
judgment  in  favor  of  plaintiff  for  one  half  the  value  of  the  use 
and  occupation  of  the  land  from  the  date  of  his  purchase  ontil 
February  1,  1891,  the  value  of  its  use  during  the  time  it  was 
occupied  by  defendant  under  the  lease  made  to  him  on  Sep- 
tember 8,  1890,  by  the  assignee  of  Stone  and  the  gnardimn  of 
Harriet  Stone,  being  the  amount  reserved  in  that  lease.  The 
defendant  appeals,  and.  claims  that  the  findings  do  not  sua* 
tain  the  judgment  appealed  from. 

1.  The  defendant  contends  that  as  he  leased  the  land  before 
it  was  purchased  by  the  plaintiff  at  the  foreclosure  sale,  and 
paid  to  the  then  owners  the  rent  in  advance  for  the  whole 
term,  in  accordance  with  the  agreement  contained  in  the  lease, 
that  he  is  not  liable  to  the  plaintiff,  as  successor  in  interest  of 
one  of  his  lessors,  for  any  portion  of  the  value  of  the  use  and 
occupation  of  the  premises  under  that  lease;  and  to  sustain 
this  position  defendant  cites  section  1111  of  the  Civil  Code, 
which  is  as  follows:—* 

^  Sec.  1111.  Grants  of  rents  or  of  reversions  or  of  remain- 
ders are  good  and  effectual  without  attornments  of  the  ten* 
ants;  but  no  tenant  who,  before  notice  of  the  grant,  shall  have 
paid  rent  to  the  grantor,  must  suffer  any  damage  thereby.'' 

The  language  of  the  section  just  quoted  is  plain,  and,  as 
held  in  the  case  of  Dreyftu  t.  Hirt,  82  CaL  621,  the  last  clause 
thereof  affords  ^  protection  to  the  tenant  who  pays  rent  to  his 
landlord  before  notice  of  the  grant  of  the  reversion  **;  but  it 
has  no  application  to  the  facts  as  presented  here.  Not  only 
was  the  mortgage  of  plaintiff  on  record,  but  a  judgment  fore- 
closing  it,  as  against  one  of  the  defendant's  lessors,  had  been 
entered  before  the  defendant  obtained  his  lease  or  paid  any 
rent  thereunder.  This  being  so,  it  must  be  held  that  the  de- 
fendant was  not  without  notice  of  the  rights  of  plaintiff  under 
his  mortgage  and  the  judgment  foreclosing  it;  but,  on  the 
contrary,  that  he  accepted  the  lease  and  paid  the  rent  with 
knowledge  that  plaintiff  then  had  the  right  to  have  an  un- 
divided half  of  the  land  so  leased  sold  to  satisfy  the  judgment 
of  foreclosurci  and  that  *'the  purchaser,  from  the  time  of  llie 
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sale  until  a  redemption^'*  would  be  ^^entitled  to  receive  from 
the  tenant  in  poeaeseioii  tbe  rents  of  the  property  eold,  or  the 
▼alue  of  the  use  and  occopation  thereof":  CSode  Civ.  Proo.,  tee. 
707.  The  plaintiff  having  become  the  parchaser  of  the  land 
tinder  a  decree  foreclosing  a  mortgage  made  long  before  the 
date  of  defendant's  lease,  and  of  which  mortgage  the  defend- 
ant had  notice,  it  is  no  defense  to  this  action  that  defendant 
paid  the  rent  in  advance.  The  lessor,  to  whose  title  plaintiff 
has  succeeded,  was  not  entitled  to  the  rent  accraing,  or  to  the 
value  of  the  use  and  occupation  of  the  property,  subsequent 
to  the  sale  under  the  judgment  of  foreclosure,  unless  such  les- 
sor effected  a  redemption  from  the  sale;  and  the  payment  of 
rent  for  the  period  extending  beyond  the  date  of  such  sale  was 
made  by  defendant  at  his  peril.  This  necessarily  results  from 
the  well-established  rule  that  a  subsequent  grant  or  lease  of 
mortgaged  premises  is  subject  to  the  prior  mortgage,  if  the 
purchaser  or  lessee  had  either  actual  or  constructive  notice 
of  such  mortgage.  If  the  law  were  otherwise,  it  would  be  in 
the  power  of  the  mortgagor  to  materially  diminish  the  value 
of  the  mortgaged  property  as  security  for  the  debt  for  whioh 
tbe  mortgage  was  given,  by  simply  leasing  it  for  a  long  period 
and  collecting  the  rent  in  advance,  or  by  leasing  it  for  such 
period  for  a  nominal  rent.  It  was  held  in  the  case  of  MeDeviU 
V.  SMivaoj  8  Cal.  693,  in  accordance  with  the  views  we  have 
here  expressed,  that  where  the  owner  of  mortgaged  premises 
leases  the  same  for  a  term  of  years,  and  the  rent  is  paid  in 
advance  by  the  tenant,  that  the  purchaser  under  the  mort- 
gage sale  can  require  the  tenant  to  pay  the  rent  over  again. 

We  think  the  court  below  was  clearly  right  in  holding  that 
tbe  defendant  was  liable  to  the  plaintiff  for  his  proportion  of 
tbe  value  of  the  use  and  occupation  of  the  premises  during 
the  time  defendant  was  in  poesession  under  the  lease  made 
to  him  by  Stone's  assignee  and  the  guardian  of  the  other  co» 
tenant 

2.  The  defendant  continued  in  possession  for  one  month 
after  the  expiration  of  the  lease  just  referred  to,  and  the  court 
below  found  the  value  of  the  use  and  occupation  for  that  period 
to  be  one  hundred  dollars,  and  also  gave  judgment  against 
defendant,  for  one  half  that  sum.  This  ruling  of  the  court  was 
right.  The  defendant  did  not,  by  holding  over,  cease  to  be  a 
tenant  in  possession,  or  acquire  any  right  to  use  the  plaintifik 
property  without  paying  for  it. 

As  to  the  other  points  made  by  appellant,  it  is  only  neces* 
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WBXj  to  say  that  the  findings  are  within  the  inroes  made  bj 
the  pleadings,  and  fully  austain  the  jndgmenti 
Judgment  affirmed. 

McFabland,  J.,  and  Fitzobbald«  J.,  ooneurred. 


Landlord  ahd  Tbhant — TufAirr  not  Pbotbotsd  bt  pATimrr  or  Rxm 
XM  Adtancb.  —  A  teoAQt  who  leasat  land  after  th«  filing  of  a  Bt  pemdem  to 
foreclose  a  mortgage  thereon*  although  he  haa  paid  rent  for  a  year  m  ad* 
ranoe,  may  be  compelled  to  pay  a  reaaonable  rent  to  a  reoeiTer  for  Hie 
of  the  premises  after  hie  appointmentx  Qaynor  ▼.  BUweU^  02  Wis.  81B; 
p.  47,  and  note. 

Landlord  and  Tbnant — Holding  over  —  Riorts  of  TiNAim  See 
extended  note  to  Daniel§  r,  Brcwn^  09  Am.  Dee.  606L  A  tenant  holding 
over  after  the  expiration  of  his  term  cannot  deny  hie  landlord's  titles 
kk  ▼.  Tavener,  9  Oratt  220;  68  Am.  Dea  217,  and  noto;  bat  in  sooh  a 
a  tenancy  by  implication  arises,  and  the  tonant  is  sabjeot  to  the  oooditioaa 
and  covenants  of  the  original  lease  and  the  landlord  entitled  to  the  real  aflsr 
the  expiration  of  the  term:  Blumenberg  T.  Myrea^  32  Cal.  93;  91  An.  Dea 
660,  and  extended  note;  Cnmrndbn  t.  T^iess,  31  Ala.  412;  70  Am.  Dea  499, 
and  note;  Dt  Young  ▼.  Buchanan,  10  Oill  ft  J.  149;  82  Am.  Dea  IM^  aad 
noto;  Haymu  ▼.  Aldrkh,  138  N.  7.  287;  28  Am.  St.  Repw  03^  and 
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OvARDXAir'i  Sales.— pROOiRDiirm  bt  aOvardias  pob  tbi  fkkiM  or 
SsTATa  or  Hu  Ward  abb  vot  Advbrs^  bat  ue  in  effeol 
ings  by  him  and  for  his  benefit.  The  minor  is  in  court  by  the  filing  eC 
his  petition  and  thereby  submits  his  property  to  the  jorisdietion  of  the 
court.  The  order  of  sale  is  not  against  or  adTorae  to  hinit  bat  is  the 
granting  of  his  request. 

OuARDiAN*8  Sales.  — The  faot  that  an  order  to  show  cause  why  a  gnardiaa 
should  not  be  granted  authority  to  sell  the  real  property  of  his  ward  waa 
set  for  hearing  at  a  time  less  than  four  weeks  after  the  making  of  aaoh 
order,  when  the  statuto  requires  that  saeh  hearing  shall  not  be  leea  thaa 
four  nor  more  than  eight  weeks  from  the  time  of  making  the  order,  doea 
not  render  void  the  order  of  sale  based  npon  the  order  to  show  oaoas^ 
if  the  statute  does  not  require  any  notice  cl  the  order  nor  of  the  appU* 
cation  to  sell  his  property  to  be  served  upon  the  minor. 

Qvabdiab's  Sales.  —  A  DEraoTiva  DEscRirnoir  of  Rbal  Pbopbbut  m  a 
Ouabdiae'b  Petition  for  an  order  of  sale  and  also  in  the  ocder  to  ahour 
cause  does  not  affect  the  jurisdiction  of  the  court  nor  the  validity  of  tto 
nle  If  the  property  was  suflSdently  described  in  the  order  of  sale. 

Ooardian's  Sales.  —  It  n  the  Bxboution  of  tbb  Deed  of  ihe  gnaidiaa 
and  not  the  confirmation  of  the  sals  which  veato  title  in  the  purchaaaib 

WHlis^  Cole  and  Craig^  for  the  appellanti 

Elmer  E.  Rowell  and  C.  W.  C.  Rowell^  for  the  reapondenk 
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Hayhxs,  C.  This  action  is  to  quiet  titlOi  and  inTolyes  tlM 
Talidity  of  a  sale  of  the  premises  in  question  by  tbo  guardiaa 
of  the  plaintiff  to  the  defendant. 

The  complaint  is  in  the  usual  Ibrm,  alleging  ownership  in 
fee,  that  plaintiff  is  entitled  to  the  possession,  that  defendant 
claims  an  interest  adversely  to  the  plaintiff,  and  that  such 
claim  is  without  right 

Findings  and  judgment  passed  for  the  plaintiff,  and  d^ 
fendant  appeals  from  the  judgment  upon  the  judgment  ndl, 
and  a  bill  of  exceptions  setting  out  the  evidence. 

Elizabeth  Wagner,  the  guardian  of  the  plaintiff,  filed  a 
petition  in  the  probate  court  on  November  20, 1879,  praying 
for  an  order  to  sell  the  premises  in  controversy.  This  peti- 
tion set  out  facts  showing  the  necessity  for  the  sale  of  the 
premises,  which  consisted  of  a  part  of  a  lot  in  the  city  of  San 
Bernardino,  and  no  question  is  made  as  to  its  sufficiency,  ex- 
cept as  to  the  description  of  the  premises  sought  to  be  sold. 

Upon  this  petition  the  court,  on  the  same  day,  made  an 
order  requiring  all  persons  interested  to  show  cause  before 
the  court,  on  the  thirteenth  day  of  December,  1879,  why  an 
order  of  sale  should  not  be  granted;  and  no  objection  having 
been  made,  an  order  of  sale  was  granted  on  the  day  last 
named. 

The  premises  were  subsequently  sold  to  the  defendant  un- 
der tliis  order,  and  the  sale  was  confirmed  March  6,  1880, 
and  on  the  next  day  the  guardian  executed  and  delivered  to 
the  defendant  a  deed  of  conveyance  therefor. 

The  respondent's  principal  contention  is,  that  the  order  to 
ihow  cause  did  not  conform  to  the  statute;  that,  therefore, 
the  court  did  not  acquire  jurisdiction,  and  that  all  subsequent 
proceedings  were  void,  and  did  not  divest  the  title  of  the 
plaintiff. 

Section  1782  of  the  Code  of  Civil  Procedure  then  provided 
(as  it  does  now)  that  the  time  fixed  in  the  order  for  the  heaiy 
ing  should  not  be  '^less  than  four  nor  more  than  eight  weeks 
from  the  time  of  making  such  order  to  show  cause  why  an 
order  should  not  be  granted  for  the  sale  of  such  estate." 

Sections  1783  and  1784  of  the  Code  of  Civil  Procedure  as 
they  then  existed  were  as  follows: — 

**  Sec.  1783.  A  copy  of  the  order  must  be  personally  served 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  interested 
in  the  estate,  at  least  fourteen  days  before  the  hearing  of  the 
petition,  or  must  be  published  at  least  three  successive  weeks 
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in  a  newspaper  printed  in  the  ooanty,  or  if  there  be  none 
printed  in  the  oountyi  then  in  such  newspaper  aa  maj  be  ape- 
cified  by  the  ooart  or  judge  in  the  order.  If  written  ecMiaeni 
to  making  the  order  of  sale  is  Bubscribed  by  all  pereona  inter- 
ested therein,  and  the  next  of  kin,  notice  need  not  be  senred 
or  published. 

*'Sec.  1784.  The  probate  court,  at  the  time  and  place 
appointed  in  the  order,  or  such  other  time  to  which  the  hear- 
ing is  postponed,  upon  proof  of  the  service  or  publication  of 
the  order,  must  hear  and  examine  the  proofs  and  allegationa 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other  per- 
sons interested  in  the  estate  who  oppose  the  application.** 

This  order  was  puhlished  four  timeai  the  firat  publicatioQ 
on  November  2l8t,  and  the  last  December  12th.  The  statnte 
requiring  three  weeks'  publication  was  therefore  complied 
with. 

From  the  date  of  the  order  to  and  including  the  day  of 
bearing,  there  was  but  twenty-three  days,  whilst  there  should 
have  been  not  less  than  four  weeks,  or  twenty-eight  days,  and 
for  that  reason  respondent  contends  that  the  order  waa  void, 
and  that  the  court  acquired  no  jurisdiction. 

That  the  order  waa  erroneous  is  evident;  but  the  sole  qnea- 
tion  is,  whether  the  court  had  jurisdiction  to  order  the  sale; 
for  whatever  errors  may  have  occurred  in  the  proceedings,  if 
the  court  acquired  jurisdiction  the  sale  of  the  real  estate  waa 
not  void,  and  the  title  passed  to  the  purchaser. 

It  is  contended  by  respondent  that  proceedings  by  a  guar- 
dian for  the  sale  of  the  ward's  estate  are  adverse  to  ttie  ward; 
that  the  order  to  show  cause  is  in  the  nature  of  a  anmmona; 
and  that  a  substantial  compliance  with  the  statnte  ia  a  pr^ 
requisite  for  obtaining  authority  to  proceed. 

Respondent's  principal  error  lies  in  the  first  part  of  hia  coo- 
tention,  via.,  that  the  proceedings  are  adverse  to  the  ward;  Ibr 
in  fact  the  proceedings  are  by  the  ward  and  for  his  benefit 

Our  statnte  does  not  require  that  notice  shall  be  given  to  or 
aerved  upon  the  ward,  thus  emphasising  what  ia  apparent 
from  the  nature  and  object  of  the  proceeding,  and  clearly 
distinguishing  it  from  a  proceeding  by  an  administrator  to 
sell  the  real  estate  of  the  intestate  to  pay  debts,  which  ia 
clearly  adverse  to  the  heir,  and  therefore  a  valid  and  suffi- 
cient notice  to  the  heir  is  essential  to  give  the  court  jurisdio* 
tion  over  him  aa  a  party  to  the  proceeding.  But  in  the  oaaa 
of  guardians'  sales,  the  minor  is  in  court  by  the  filing  of  tho 
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petitioD,  and  submits  his  property  to  the  jurisdioiion  and  or- 
der of  the  court  An  order  for  the  sale  of  the  property  is  not 
an  order  against  or  adverse  to  the  minor,  bnt  is  a  granting  of 
his  request  It  is  not  a  judgment  in  perBonam^  but  operates 
only  on  the  property,  and  is  therefore  in  rem. 

In  the  case  of  Gager  t.  Henry^  6  Saw.  243,  the  order  to 
show  cause  was  directed  to  be  published  '^for  four  successivo 
weeks,"  while  the  proof  of  publication  showed  that  it  was 
only  published  three  weeks.  The  court  said:  '^This,  at  least, 
is  a  serious  irregularity;  and  if  the  jurisdiction  of  the  court 
did  not  attach  upon  the  filing  of  the  petition,  but  until  duo 
•ervice  of  the  prescribed  notice  of  the  time  and  place  of  tho 
hearing  on  the  petition,  the  subsequent  proceeding  would 

probably  be  void But  the  better  opinion  seems  to  be 

that  the  proceeding  by  a  guardian  to  obtain  a  license  to  sell 
his  ward's  land  is  not  one  between  adverse  parties,  and  of 
which  the  court  does  not  acquire  jurisdiction  until  due  ser* 
vice  is  made  of  the  notice  of  application,  but  rather  a  proceed* 
ing  in  rem  carried  on  by  and  in  the  interest  of  the  ward 
through  his  legal  representative,  — his  guardian."  That  court 
after  citing  several  authorities,  and  among  them  Fitch  v. 
MiUer^  20  Cal.  381,  concluded  that  the  county  court  had 
acquired  jurisdiction  by  the  presentation  of  the  petition,  and 
therefore  its  judgment  could  not  be  questioned  collaterally  on 
account  of  any  errors  committed  in  the  course  of  its  subse- 
quent proceedings. 

In  Mohr  V.  Manierre^  101  U.  S.  418,  a  case  originating  in 
the  state  of  Wisconsin,  the  guardian  of  a  lunatic  petitioned 
&r  the  sale  of  his  ward's  property  to  pay  debts.  The  order 
to  show  cause  why  the  application  should  not  be  granted  was 
required  to  be  published  at  least  four  successive  weeks.  The 
order  was  not  published  for  the  full  time.  The  order  of  sale 
was  granted,  and  the  property  sold.  After  the  recovery  of  the 
Innatio  he  brought  a  suit  in  ejectment  to  recover  the  land. 
The  supreme  court  held:  '*  1.  That  the  publication  of  the  no* 
tioe  of  the  hearing  is  only  intended  for  the  protection  of  par- 
ties having  adversary  interests  in  the  property,  and  is  not 
essential  to  the  jurisdiction  of  the  court;  2.  That  so  far  as  the 
rights  of  the  lunatic  are  concerned,  the  jurisdiction  of  the 
oonrt  attached  upon  filing  the  guardian's  petition  setting 
forth  the  facts  required  by  the  statute;  3.  That,  as  against  the 
lunatic,  a  license  to  sell  is  not  rendered  invalid  by  reason  of  an 
insufficient  publication  of  notice  of  the  hearing."  See  fyUafrus. 

81.  EsPm  Vol.  xx.viii.*a 
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In  another  oasa,  where  propertj  of  a  minor  had  heen  sold 
by  guardian,  the  aame  court  said:  **  In  this  form  of  proceed- 
ings* the  guardian  sufficiently  and  fully  represented  the  in- 
fiinte,  and  no  notice  to  them  was  required  by  the  statute  of 
Maryland  or  by  any  general  rule  of  law":  Thaw  t.  Ritehief  13& 
U.  &  648.  See  also  Fitzgibbim  t.  Lake^  29  III  176;  81  Am. 
Deo.  802;  Mulford  ▼.  Bweridge,  78  HL  458;  Mohr  r.  Porter^  61 
Wis.  487. 

Respondent's  dtations  from  Freeman  on  Void  Judicial  Sales 
all  refer  to  ^'  proceedings  in  probate  to  obtain  a  sale  of  real 
estate  as  an  independent  adrersary  proceeding  in  personam**; 
but  in  the  latter  part  of  section  16  the  author  seems  to  concur 
in  the  yiews  we  have  endeavored  to  express,  and  cites  Mokr  t» 
Manierrej  101  U.  S.  418,  and  other  cases. 

HawB  Y.  eiark^  87  Iowa,  356,  cited  by  respondent,  is  not 
applicable.  There  the  statute  required  notice  to  be  served 
upon  the  minor,  and  to  be  returned  and  heard  upon  a  regular 
term  day.  It  was  clearly  in  the  power  of  the  legislature  to 
limit  the  exercise  of  jurisdiction  by  the  court  to  a  day  in  the 
regular  term;  and  as  to  service  of  the  notice  upon  the  minor» 
the  case  can  have  no  application  here,  as  our  statute  does  not 
require  such  notice. 

Kendall  v.  Miller,  9  Cal.  692,  and  De  la  tfontagnie  v.  Union^ 
Ina.  Co.,  42  Cal.  292,  were  cases  of  the  sale  of  personal  prop* 
•rty  without  any  order  of  court.  Halleck  v.  Mo$$,  17  Cal.  84 \ 
was  a  sale  by  executors  upon  insufficient  notice.  Stiltoell  v. 
BwarthotU,  81  N.  Y.  109,  was  an  action  by  creditors  of  an  estate 
against  the  administrators  and  heirs,  and  involved  a  question 
as  to  the  validity  of  a  ei^le  of  real  estate  by  the  administrap 
tors.  The  inapplicability  of  the  foregoing  cases  cited  by  re» 
spondent  is  clear.  The  case  of  Townaend  v.  Tallant,  33  Cal. 
46,  91  Am.  Dec.  617,  cited  by  respondent  several  times,  is 
not  in  point  That  was  an  action  in  ejectment  by  a  minor, 
by  his  guiardian  ad  litem,  to  recover  real  estate.  But  in  that 
case  the  land  had  been  sold  by  the  administrator  to  pay  debts. 
Schellenberger  was  the  general  guardian  of  the  infant  as  well 
as  administrator  of  the  estate.  Section  169  of  the  probate 
act  required  a  copy  of  the  order  to  be  served  on  the  general 
guardian.  It  was  contended  that  as  Schellenberger  was  the 
petitioner  and  also  the  guardian,  that  he,  as  guardian,  had 
notice;  but  it  was  held  that  Schellenberger  could  not  repre- 
sent both  sides;  that  the  minor  had  no  guardian  quoad  the 
petition;  and  that,  therefore,  the  knowledge  of  the  guardian 
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'not  eqaiTaleni  to  the  notioe  required,  the  proceeding 
being  hoetile  to  the  minor  as  heir  of  the  estate.  The  qaestion 
we  are  considering  was  not  before  the  court  in  that  case,  and 
was  not  decided,  but  the  reasoning  of  the  court  is  entirely 
coosisleiit  with  the  view  we  have  taken  of  the  case  at  bar. 

Tlie  petition  of  the  guardian  for  the  sale  of  these  premises 
alleged  that  the  property  was  unproductive,  by  reason  of  be- 
ing in  bad  repair;  that  it  was  the  only  property  of  any  char- 
acter  belonging  to  the  minor;  that  there  was  no  fund  out  of 
which  the  property  could  be  put  in  repair,  or  to  pay  the  taxes 
thereon;  that  it  would  be  sold  for  taxes,  unless  sooner  oon* 
verted  into  money;  that  the  minor  was  then  but  seven  years 
of  age;  and  that  a  sale  was  necessary  to  provide  him  with  the 
common  necessaries  of  life. 

These  facts  are  nowhere  contradicted  in  the  record,  and  it 
may  therefore  be  safely  asserted  that,  if  the  guardian  had  not 
sold  the  property  it  would  have  been  lost  to  the  plaintiff  by  a 
sale  for  taxes,  and  that  during  his  earlier  years  at  least,  he 
would  have  been  compelled  to  subsist  upon  the  charity  of 
strangers  or  become  an  inmate  of  an  almshouse.  No  question 
is  made,  either  in  the  complaint  or  in  the  evidence,  but  that 
the  full  value  of  the  property  was  realized,  or  that  fraud  of 
any  character  intervened,  nor  that  he  has  not  had  the  full 
benefit  of  the  proceeds;  though  if  it  were  otherwise,  it  would 
not  affect  the  question  here.  While  courts  of  equity  are  zeal* 
OUB  in  their  efforts  to  protect  the  rights  and  property  of  infants, 
and  all  others  who  are  not  iuijuris^  they  are  equally  unwilling, 
unless  compelled  by  some  strict  rule  of  law,  to  make  their  in- 
capacity, a  shield  or  ground  for  doing  wrong.  Certainly,  in 
this  case,  there  is  nothing  to  commend  the  respondent  to  the 
sympathies  of  a  court  of  equity  to  which  he  has  resorted.  It 
may  be  that  the  next  of  kin,  or  others  interested  in  the  estate 
of  the  minor  (if  there  are  such)  are  not  bound,  for  want  of 
proper  notice;  but  that  does  not  aid  the  plaintiff,  nor  would 
the  court  subserve  the  best  interests  of  wards  by  making  the 
titles  of  purchasers  at  guardians'  sales  so  uncertain  as  to  pre- 
vent the  obtaining  of  a  fair  price  when  necessity  compels  a 
sale. 

Another  ground  upon  which  respondent  contends  that  the 
court  had  no  jurisdiction  requires  notice,  viz.,  that  the  petition 
and  order  to  show  cause  were  void  because  of  an  insufiScient 
description  of  the  real  estate  sought  to  be  sold.  The  descrip- 
tton  was  as  follows:  '^  A  part  of  lot  number  five,  in  block  num- 
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ber  twelve,  of  the  town  of  San  Bernardino,  Cal.''  In  the  order 
ni  lalOy  however,  the  description  was  specific,  giving  a  precise 
starting  point,  and  describing  the  premises  by  metes  and 
bounds.  In  the  complaint  in  this  case,  the  starting  point, 
instead  of  being  '^at  the  northeast  corner  of  the  lot  owned  by 
L.  Caro,''  as  in  the  order  of  sale,  is  fixed  by  reference  to  a  cer- 
tain corner  of  lot  five.  There  is  no  allegation  or  evidence  that 
the  premises  sold  under  the  description  given  in  the  order  of 
■ale  are  not  identical  with  those  described  in  the  complaint; 
and  hence,  if  the  court  had  jurisdiction  to  sell  the  premises 
described  in  the  order,  there  can  be  no  partial  recovery  by  the 
plaintifid  . 

That  the  defective  description  in  the  petition  and  order  to 
show  cause  did  not  affect  the  jurisdiction  of  the  court,  or  the 
validity  of  the  sale  by  the  correct  description,  see  Fitch  t. 
MUUr,  20  Cal.  852;  EstaU  of  Boland,  55  CaL  312;  Rickardkan 
T.  BuOer,  82  Cal.  174;  16  Am.  St  Rep.  101;  Oagsr  v.  Henry, 
6  Saw.  239. 

The  case  of  Wilson  v.  Hastinga^  66  Cal.  244,  cited  by  respond- 
ent was  one  where  the  sale  was  by  the  executor  of  an  estate, 
and  as  to  the  heir  was  an  adverse  proceeding,  and  hence  is 
widely  distinguished  from  this  case,  where  the  proceeding  was 
€x  parte  by  the  minor,  for  his  own  benefit  There  was  no  in- 
eonsistency  between  the  general  description  in  the  petition 
and  the  definite  description  the  order  of  sale.  The  property 
mentioned  in  the  petition  is  the  property  that  was  sold. 

Other  irregularities  are  pointed  out  by  respondent  which 
would  have  required  a  reversal  of  the  proceedings  upon  appeal; 
bat  it  is  not  necessary  to  notice  them,  as  they  occurred  after 
the  court  acquired  jurisdiction,  and  hence  do  not  affect  the 
validity  of  the  sale  upon  collateral  attack. 

Counsel  for  respondent  quotes  the  concluding  part  of  a  stip* 
Illation  in  the  case,  made  to  relieve  plaintiff  of  the  necessity  of 
proving  title  to  him  prior  to  the  guardian's  sale,  viz.:  '^  And 
no  question  is  made  as  to  the  title  of  plaintiff  and  his  owner- 
ship in  all  of  the  premises  described  in  the  complaint  up  to 
and  including  March  5.  1830";  and  contends  that  this  stipu- 
lation ''  lets  the  defendant  out,"  because,  it  is  said,  ^*  if  plaintiff 
was  the  owner  up  to  and  including  March  6,  1880,  the  decree 
of  confirmation  cuts  no  figure  whatever." 

The  obvious  intention  of  the  stipulation  was  to  concede  that 
prior  to  the  time  when  title  would  have  vested  in  the  defend- 
ant under  the  sals  to  him  if  the  prooeedings  were  valid,  tte 
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plaintiff  was  the  owner;  thus  leaving  the  sole  qnettlon  whether 
or  not  his  title  was  divested  by  these  proceedings.  This  is 
clearly  shown  by  the  body  of  the  stipulation,  which  admits 
that  the  plaintiff  was  seised  in  fee  ^'  prior  to  the  decree  of  con- 
fir. nation,  ....  and  prior  to  the  executioi  of  the  deed  of 
Elizabeth  Wagner,  then  guardien/'  etc. 

This  deed  Was  made  March  6,  1880,  and  as  plaintiff's  title 
was  divested  by  the  deed,  and  not  by  the  confirmation  of  the 
sale,  the  stipulation,  even  as  construed  by  respondent,  cannot 
Aid  him:  Doe  v.  Jackson,  51  Ala.  514. 

All  of  the  proceedings  had  in  the  probate  court,  except  the 
petition,  were  objected  to  as  offered  by  the  defendant,  and  the 
objections  were  sustained  by  the  court,  as  was  also  the  ob- 
jection to  the  deed  made  by  the  guardian  to  the  defendant. 
As  those  objections  are  fully  covered  by  what  has  been  said| 
it  is  not  necessary  to  notice  them  further. 

The  court  erred  in  sustaining  these  objections,  and  th« 
jadgment  should  be  reversed. 

Bblohsb,  C,  and  Tjbmpls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  Jndf* 
ment  is  reversed* 
Be  Hatibn,  J.,  McFabland,  J.,  FiTzassALD,  J. 


GNtasdian's  Salsb  — Whstbib  Abvsbss  to  Waeol  ^Minon  n^ad  Mi 
h&  oiad«  parties  to  a  proooediag  by  thair  guardian  to  proonre  an  order  ni  aale 
•f  thair  property,  as  the  application  ia  for  their  benefit:  Fitagibbon  ▼.  Lake, 
S9  liL  165;  81  Am.  Dea  302,  and  note.  Tha  prooeedings  of  a  guardian  to 
aaQ  an  infant's  estate  are  not  adverse  proceediac^s  to  the  infant,  and  will  if 
lagnlar  bind  tha  infant:  Gtbaon  v.  Boil,  27  IIL  88;  81  Am.  Deo.  219,  and 
note.     See  Loyd  v.  MalonA,  23  Ul  43;  74  Am.  Dec  179,  and  note. 

GuABDiAir's  Sales  —  Dssoriftion  ov  Paopbrtt.  —  A  petition  for  tha  salt 
af  laal  eatate  by  a  guardian  if  defeotive  in  regard  to  the  description  of  pari 
^  the  Iaad»  is  good  for  so  mnch  of  tha  land  as  it  correctly  describes:  Fraaitt 
V.  Sieernvd^  7  Iowa,  339;  71  Am.  Dea  447.  A  notice  of  sale  by  a  guardiaa 
vfaich  correctly  describes  by  goTarnment  subdiTisions  land  belonging  to  the 
ward,  and  pnblisbed  in  the  oonnty  where  tha  land  so  described  ia  situated, 
b  not  void  though  tha  description  fail  to  name  tha  oonnty  and  statat  Mkk' 
mrdmm  t.  Fanceilf  49  Minn.  210. 

QVARDIAM's    SaLM  —  GuaKDIAN's    DbSDS   WITBOmP    CONVIRICATIOH.  ^A 

gnardian's  dead  to  land  sold  by  him  is  void  and  conreys  no  title  unless  the 
gnardiaa  makes  a  report  of  the  prooeadingi  and  a  oonfirmatory  order  ia  an* 
tared  by  tha  oonrt  anthoriadng  tha  sale:  Pmm  t.  //e/acy,  19  DL  895)  68  Am, 
Dae  0079  and  note.  A  gnardian's  deed  exaontad  in  parananoa  of  an  nncon« 
flrmad  gnardian's  sale  paasea  no  title:  AleaomiUr  v.  Hmrdk^  M  Ark.  48QL 
8aa  roMv  r.  Lmrmbi,  11  UL  624;  flf  Ana.  Dao.  40B 
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KoBTOH  t;.  Atchison,  Topbka^  and  Santa  Fb  Bajx- 

BOAD  Company. 

JvDOKiMT  — Vaiutdio.  —  Ak  ArriDATiT  ov  Mimm  n  iror  EsssMMruAM*  to 
a  motion  to  raoate  a  jadgment  if  it  appean  that  (ho  ooort  did  not  li»v« 
Jartadiotion  to  render  it. 

^VSOIUIIT  —  VAGATIMa    fOB  CaVSB  OtHBE  THAV    MotaKB  OB  ExxnUAMMM 

NcoLxci.  —  If  a  motioa  ia  made  to  raoate  a  jadgment  becaoee  it  is 
agaiost  a  foreign  oorporation  and  is  baeed  npon  eerrioe  of  prooeea  on 
one  on  whom  each  service  could  not  be  law f nil/  made,  anoh  motion  do— 
not  fall  within  the  class  in  which  the  oonrt  is  anthoriaed  to  grant  relief 
booanse  of  defendant's  mtatake  or  exonaable  neglect,  and  the  time  with* 
bk  whioh  it  oan  be  made  ia  not  affected  by  the  limitation  of  time  ii» 
poaed  npon  motiona  to  Tacate  jndgmentt  beoanae  of  anoh  miatahB  or 
negleot. 

A  JvnQumsT  If  AT  Bi  Vagatbd  oir  MoTiov  and  without  as  indepondoaU 
anil^  if  anoh  motion  ia  made  within  a  reaaonable  time  and  npon 
gronnda  that  the  oonrt  prononncing  judgment  had  not  aoqnired  Ji 
diotioB  OTer  the  defendant 

-JvDomMT  FovKDBD  Upok  Falsb  I^ritbh  ov  Sbbtiob  ov  Pboow 
be  Taoated  on  motion  interpoeed  within  a  reaaonable  timo. 

WiUiam  N.  FuUer,  for  the  appellant 

A.  SnifMon,  and  Humaeker^  BriU^  and  Ooodneh^  for  the 
•poodent 

McFabland,  J.  Thie  is  an  appeal  by  plaintiff  from  an  or- 
der of  the  superior  ooart  granting  a  motion  of  defendant  to 
quash  the  seryice  of  summonsi  to  set  aside  and  vacate  the  de- 
fault of  defendant,  and  to  set  aside  and  vacate  the  judgment 
which  had  been  entered  in  the  case  in  favor  of  plaintiff.  The 
mppeal  was  heard  in  department  two,  and  the  order  of  the 
oourt  below  was  there,  upon  an  opinion  prepared  by  Belcher, 
C,  affirmed.  Upon  a  petition  by  appellant,  urging  strongly 
that  there  was  no  authority  in  the  court  to  grant  said  motion, 
A  hearing  was  ordered  in  bank.  After  a  further  and  full  cod* 
fideration  of  the  point  made,  we  are  satisfied  that  a  correct 
oondusion  was  reached  in  department. 

The  respondent  is  a  corporation  formed  under  the  laws  of 
Kansas,  and  having  its  principal  place  of  business  in  and  be« 
ing  a  resident  of  that  state.  The  action,  which  is  in  penonam, 
was  commenced  in  San  Diego  County,  and  the  sheriff  of  that 
oounty  returned  that  he  had  personally  served  the  summons, 
on  the  19th  of  November,  1890,  on  K  H.  Wade,  general  man- 
•ger  of  defendant,  "by  delivering  to  said  defendant,  person- 
«Uy»  in  the  County  of  San  Diego,  a  copy  of  said  summons,*' 
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«to.  No  appearaDoe  having  been  made  by  respondent  within 
ton  days,  its  deCault  was  entered  by  the  clerk  on  the  first  day 
of  December,  1890.  On  the  third  day  of  December,  1890, 
judgment  was  entered  by  the  court  against  defendant,  the 
judgment  reciting  that  defendant  had  been  regularly  served 
with  summons.  Within  ten  days  thereafter,  to-wit,  on  De* 
oember  12,  1890,  respondent,  by  its  attorneys,  served  and  filed 
1  notice  that  *^  the  defendant  in  the  above*entitled  action  will 
appear  for  the  purpose  of  this  motion  only,  and  for  no  other 
purpose,  and  will  move  the  court  to  set  aside  and  recall  the 
execution  heretofore  issued  in  this  case,  and  to  set  aside  the 
judgment  and  default  heretofore  entered  on  the  first  day  of  De- 
cember, 1890,  and  to  quash  service  of  summons  herein,  upon 
the  ground  that  said  service  is  not  such  as  is  authorised  by 
law,  and  that  said  court  has  no  jurisdiction  of  defendant  to 
enter  said  default  or  judgment,  and  that  the  same  is  void." 
Affidavits  were  filed  by  both  parties  on  the  hearing  of  this  mo- 
iion,  but  appellant  objected  to  the  entertainment  of  any  such 
affidavits  on  the  part  of  respondent  On  the  23d  of  January, 
1891,  the  court  granted  a  motion  quashing  the  service  of  the 
summons,  vacating  the  judgment,  etc  From  that  order  plain- 
tiff  appeals. 

It  is  contended  strenuously  by  appellant  that  such  a  motion 
can  be  maintained  only  when  based  upon  section  473  of  the 
Code  of  Civil  Procedure;  that  this  motion  is  not  based  upon  that 
section,  and  is  not  accompanied  by  any  affidavit  of  merits, 
which  affidavit  has  been  held  to  be  necessary  when  proceed- 
ing under  the  section;  and  that,  under  that  section,  a  party 
can  be  relieved  only  upon  an  offer  to  appear  and  plead  to  the 
merits.  Appellant  relies,  on  this  point,  upon  People  v.  Har- 
ri9(m,  84  Cal.  608;  PeopU  v.  Greene,  74  Cal.  400;  5  Am.  St. 
Rep.  448;  People  v.  Ooodhtte,  80  Cal.  200;  and  some  other 
cases  cited.  But  the  cases  cited  go  no  further  than  to  hold 
that  a  motion  to  vacate  a  judgment  cannot  be  made  after  the 
expiration  of  six  months,  or  with  respect  to  one  ground  for 
setting  aside  the  default,  after  one  year,  unless  it  be  void  on 
its  face.  The  recent  case  of  Jacks  v.  Baldez,  97  Cal.  91,  might 
also  be  cited  in  support  of  what  appellant  deems  to  be  the 
correct  position.  But  those  authorities  relate  to  cases  which 
come  clearly  within,  or  should  have  been  brought  under,  the 
provisions  of  said  section  473.  The  main  provision  of  that 
section  is,  that  a  court  may  relieve  a  party  from  a  judgment 
lakiQ  against  Um  ^  through  his  mistakei  inadvertenoe,  sur- 
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prise,  or  exeusAble  neglect";  and  it  is  qnite  clear  that  the 
provision  just  quoted  has  no  application  to  the  ground  upon 
which  respondent  moved  in  the  case  at  bar.     Defendant  here 
is  not  asking  relief  from  its  neglect  or  mistake  or  default  of 
any  character;  its  contention  is,  that  the  court  has  no  juris- 
diction over  it,  and  no  power  to  compel  it  to  answer  to  the 
action.    It  does  not  ask  to  be  allowed  to  come  in  and  answer, 
bnt  oontonds  that,  in  its  situation,  it  cannot  be  called  upon  ta 
answer;  therefore  there  can  be  demanded  of  it  no  affidavit  of 
merits.    In  the  cases  citod  the  parties  making  application  ta 
set  aside  the  judgment  confessed  some  neglect  or  misconduct 
from  which  they  sought  to  be  relieved,  and  thus  come  clearlj' 
within  the  provisions  of  said  section,  and,  of  course,  were  com- 
pelled to  comply  with  the  provisions  of  the  section,  under  the 
construction  which  the  court  had  given  them.  Moreover,  they 
were  residents  of  the  state,  and  within  the  territorial  jurisdio- 
tion  of  her  courts;  while  in  the  case  at  bar  respondent  is  a 
nonresident,  and  beyond  such  jurisdiction,  except  so  far  aa 
the  statute  of  this  state  can  provide  and  has  provided  for 
jurisdiction  under  special  circumstances.  It  was  clearly,  thea» 
the  duty  of  the  court  to  quash  the  service  of  the  summons, 
when  it  appeared  to  it  that  the  return  of  such  service  was 
fialse;  and  the  vacating  of  the  judgment  was  an  incident 
which  necessarily  followed,  provided  that  the  proceeding  by 
motion  by  which  this  result  was  sought  to  be  accomplished 
was  a  proper  one. 

In  Freeman  on  Judgments,  commencing  at  paragraph  105, 
there  is  a. chapter  on  '^Vacating  judgments  under  statutes,'^ 
and  various  stetutes  of  different  states,  similar  to  section  473 
of  our  code,  are  reviewed,  and  the  distinction  between  pro- 
ceedings under  those  statutes  and  proceedings  independent 
of  them  is  stated;  and  in  paragraph  108  the  author  says: 
**  In  all  cases  an  affidavit  of  merits  must  be  made  and  fihd, 
except  where  it  appears  that  the  court  had  never  acquired 
jurisdiction  of  the  moving  party,  and  that  ite  judgment 
against  him  is  void;  but  in  this  class  of  cases  he  is  entitled 
to  relief  independently  of  those  statutes/'  In  Bell  v.  'Hiomp' 
son,  19  Cal.  707,  the  court  makes  this  same  distinction  (sec* 
tion  68  of  the  practice  act  being  at  the  time  of  that  decision 
the  same,  substantially,  as  the  present  section  473  of  tha 
code),  and  also  in  People  v.  Oreene,  74  Cal.  400,  6  Am.  St  Rep. 
448;  in  Savings  etc.  Soc.  v.  Tkame,  67  Gal.  53,  and  other  cases. 
See  also  Ladd  r.  Stevenson,  112  N.  Y.  826;  8  Am.  St  Rep.  748; 
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tod  DMin$  y.  McNamara,  118  Ind.  54;  8  Am.  St  Rep.  626. 
In  CowUm  y.  Hayei,  69  N.  C.  410,  the  court  in  discussing  a 
motion  similar  to  that  in  the  case  at  bar,  say:  ^*The  motion 
is  Dot  made  under  section  133  of  the  Code  of  Civil  Procedure; 
the  plaintiff  does  not  ground  his  claim  to  relief  on  his  own 
mistake,  inadyertence,  surprise,  etc.;  but  he  puts  it  on  the 
ground  that  the  judgment  of  which  he  complains  was  irregu- 
lar, and  against  the  course  and  practice  of  the  court.*' 

Appellant  contends  that  there  should  have  been  an  inde* 
pendent  action  brought  to  set  aside  the  judgment,  but  we  do 
not  think  sa    The  general  common-law  rule  is,  that  courts 
have  power  over  their  judgments  during  the  entire  term  at 
which  thay  were  rendered,  and  may  vacate  them  on  motion: 
Freeman  on  Judgments,  sec  90,  et  seq.    Many  of  the  courts 
have  vacated  judgments  after  the  expiration  of  the  term;  but 
it  was  established  in  California  that  such  jurisdiction  was 
exhausted  at  the  close  of  the  term,  unless  kept  alive  by  some 
motion  or  appropriate  proceeding  during  the  term:    Bell  v. 
Thompson,  19  Cal.  706;  SJiaw  y.  AfcOregor,  8  Cal.  521;  Robb 
V.  Robb,  6  Cal.  21;  Baldvfin  v.  Kramer,  2  Cal.  582.     Under 
our  present  system  terms  of  court  are  abolished,  and  a  motion 
to  set  aside  a  judgment  would  have  to  be  made  within  a  rea- 
KHiable  time:  People  v.  Oreene,  74  Cal.  400;  5  Am.  St.  Rep. 
448;  and  perhaps,  following  the  analogy  of  section  473,  six 
months  might  be  considered  the  extent  of  a  reasonable  time 
ibr  any  motion;  but  however  that  may  be,  there  is  no  ques- 
tion in  the  case  at  bar  as  to  reasonable  time,  because  the 
motion  was  made  within  ten  days  after  the  judgment.     It  is 
admitted  that  a  motion  to  vacate  a  judgment  is  a  direct  and 
not  a  collateral  attack;  and  if,  as  we  hold,  a  motion  was  the 
proper  proceeding  in  this  case,  of  course  any  fact  going  to 
show  the  invalidity  of  the  judgment  could  be  presented  at  the 
hearing  of  such  motion.    Where  a  return  shows  that  a  non- 
resident was  personally  served  with   summons  within  the 
state,  and  it  is  made  to  appear  to  the  court  that  such  return 
was  false,  it  would  be  strange  if  within  a  reasonable  time  the 
court  could  not  upon  application  set  aside  the  service,  or  the 
false  return  of  service,  and  vacate  the  judgment.     There  is  no 
reason  why  in  such  a  case  th^  nonresident  should  be  put  to 
the  necessity  of  an  independent  action. 

We  hold,  therefore,  that  where  a  nonresident  has  not  been 
pmonally  served  within  the  state,  the  court  has  power,  within 
a  reasonabto  time,  when  it  finds  that  it  has  been  deceived  by 
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a  fklse  retarn  of  saoh  aervioe  within  tho  state,  to  quash  the 
serrice  of  sumtnons  and  vacate  the  judgment  This  is  as 
broad  a  statement  of  the  rule  as  the  facts  of  this  case  require; 
and  so  holding,  we  think  that  the  order  of  the  court  below 
should  be  affirmed. 

With  respect  to  the  question  of  fact,  whether  or  not  the  re- 
spondent in  the  case  at  bar  was  served  within  the  state,  the 
evidence  before  the  lower  court  was  conflicting,  and  we  would 
not  be  warranted  in  disturbing  the  finding  of  the  court  as  to 
that  fact  Upon  this  point  we  are  satisfied  with  the  said 
opinion  prepared  by  Oommissioner  Belcher  in  Department 

The  order  appealed  from  is  affirmed. 

Patbrson,  J.,  Dm  Haven,  J.,  and  Harbison^  J.,  concurred. 

Bbattt,  C.  J.,  concurring.  Before  terms  of  court  were  abol* 
ished,  it  is  clear  that  a  default  judgment  entered  upon  a  false 
return  of  personal  service  of  summons  could  have  been  set 
aside  upon  motion  made  within  the  term.  The  abolition  of 
terms  cannot  be  held  to  have  abolished  the  remedy  by  motion, 
but  only  the  limitation  of  time  within  which  the  motion  must 
be  made;  and  if,  under  section  473  of  the  Code  of  Civil  Pro- 
oedure,  a  defendant  may  be  relieved  on  motion  from  a  default 
judgment  taken  against  him  through  his  mistake  or  excusable 
neglect,  provided  his  motion  is  made  within  a  reasonable  time, 
not  exceeding  six  months,  a  fortiori  he  should  be  relieved  on 
motion  made  within  the  same  time  when  he  has  been  guilty 
of  no  neglect 

None  of  the  decisions  cited  are  in  conflict  with  this  view. 
They  merely  hold  that  judgment  will  not  be  vacated  upon 
motion  made  after  the  lapse  of  the  prescribed  period,  unless 
it  is  void  upon  its  face,  which  is  quite  consistent  with  the 
proposition  that  a  motion  made  within  the  statutory  period 
may  be  granted  as  well  when  the  defendant  is  wholly  without 
fault  as  when  he  has  been  guilty  of  neglect,  mistake,  etc 

As  to  the  conditions  upon  which  the  order  should  be  made, 
the  statute  only  requires  the  imposition  of  such  terms  as  may 
be  just;  and  when,  as  in  this  case,  the  court  finds  that  the 
defendant  has  never  been  brought  within  its  jurisdiction,  it 
would  not  be  just  to  require  it  to  answer  to  the  meritSi  or  to 
make  an  affidavit  of  merits. 

Upon  these  grounds  I  concur  in  the  judgment 

JuDQHKm  AOAmn  Foanoir  Oortoratioms  —  Vaoatimo.  — A  fndgaeal 
■honld  be  TMftted  on  motion  when  it  m  agaiiut  a  f  oroign  eorpoiation  nod  it 
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■pon  wrriM  of  ptooiii  npon  on*  who  ia  ohowa  by  the  aAdarito  utk 
l»  hATO  been  ite  oaahier.  diroetor,  or  m*naging  agent:  Tayior  T.  OraniU  SM$ 
efe;  ilii'fl.  196  N.  Y.  343;  38  Am.  St  Bep.  749,  and  note. 

JvDOMXMn. — Pbofxb  MoDa  or  PBOCsaDUia  to  Vaoatb  a  judgment  it 
by  a  oBotion  in  the  original  action  and  not  by  a  new  and  independent  actioni 
SulDtcM  T.  SkeO,  36  S.  a  678;  31  Am.  St  Rep.  804;  Orccker  r.  AOm,  34 
&  C  462|  S7  Am.  St  Bep.  831,  and  note;  Oarier  t.  JUmtUrm.  100  N.  0.  20| 
Ciark  ▼.  JMoaek  MUIm  ete.  Ob.,  110  N.  C.  Ill;  OraM  t.  HarrtO,  100  N.  a 
73.    See  oztonded  note  to  MwriU  t.  MmrUl^  23  Am.  St  Rep.  104. 

JvDOMuna  — Falsi  Rbturk  ov  Ss&viob.— Vacatino  for:  See  Cafik^ 
T.  Skirk,  131  Ind.  76;  31  Am.  St  Rep.  414,  and  note;  Rdnhari  t.  Ia^^  86 
CbL  306;  21  Am.  St  Rep.  62;  and  note;  DoMm  t.  McNamara^  113  lad.  64| 
S  ASi  St.  &e^  626^  and  aota. 


Dbisooll  V.  Marcbt  Stbbbt  Cable  Bailwat  Co. 

117  OALiioiiaA,  Ml] 

%nMKi  Railwatb  whea  ezeroiaing  dne  oare  are  aot  lesponrible  to  a  peraoa 
who  in  a  eareleei,  reoUeei,  abaoat-m  inded  way  rona  enddenly  ia  front 
of  a  moring  oar  aad  is  iajared  before  there  is  time  to  stop  it 

BtBER  Bauwati.  ^  A  Pasaov  oi  Okaboi  or  a  Stbur  Cae  his  nn 
BiOKTs  TO  Aaainu  that  people  will  aot  saddealy  andertoke  to  eroai  ia 
front  oifiti 

SruR  Bailwati.  —  Tn  f  ailvbs  to  Bnio  a  Bill  at  a  Stbir  Obom- 
DO  as  roqoired  by  a  feasonable  manioipal  ordinaooo  is  aegligenoo  aad 
renders  the  oompaay  aaswerable  to  a  person  injnred  by  aa  aooideat  of 
whieh  snob  lailare  was  the  proximate  oanse. 

Imugisiob  Oomtbibutobt,  wsiv  a  QmnoM  >oa  tbi  Jair. — If  a 
street  railway  oar  raa  oror  a  podestrain  at  a  street  crossing,  aad  there 
was  a  fiailaro  to  ring  the  ball  as  required  by  a  reasonaUo  manioipal 
erdinanoe,  aad  the  aight  was  dark  and  foggy,  the  question  whether  the 
panoa  iajared  was  guilty  of  ooatributory  negligence  ia  attempting  to 
eras  ia  front  of  the  oar  qaanot  be  decided  by  the  oourt  as  a  matter  of 
law,  bat  should  be  submitted  to  the  jury. 

OianiABT  Oabi  is  that  degree  of  oare  which  people  of  ordioarily  prudeot 
habits  oould  bo  rsasoaably  axpeotod  to  exercise  under  the  oiroumstanoes 
of  a  giTen  oase. 

iiBiir  Railwatb,  Cabi  Rkquirbd  or  PiDisTaiAirs  at  CaosaiNas.  —  Ths 
oare  esaoted  of  persons  crossing  ordinary  steam  railways  running  through 
the  eonntry  at  oomparatiTely  long  intervals  of  time  is  greater  and  more 
itriet  thaa  that  exacted  of  persons  crossing  the  streets  of  a  crowded 
eity  orer  which  street  railways  are  operated. 

bntiiT  Railwatb  oan!«ot  bi  Exoitsid  rioK  BiNomo  a  Bill  at  the 
erossing  as  required  by  a  municipal  ordinance  beoaase  the  haads  of  the 
gripmaa  were  aeoeasarily  otherwise  eagaged. 

Frank  Shay^  for  the  appellant 
Frank  Sullivan^  for  the  respondent 

McFabland,  J.    On  December  10,  1884,  Alexander  Dris- 
6oU  wag  struck  and  killed  by  a  oar  of  defendant,  at  the  inter- 
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■eoUon  of  McAllister  and  Larkin  etreets,  in  San  Franeisoo; 
and  his  widow,  as  administratrix,  brought  this  actioii  to  r^ 
cover  damages  for  his  death.  The  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $7,775,  for  which  judgment  was  ren- 
dered. The  defendant  appeals  from  the  judgment,  and  from 
an  order  denying  a  new  trial.  The  only  point  nrged  by  ap- 
pellant is,  that  the  evidence  is  insufficient  to  justify  the  ver- 
dict, the  positions  of  appellant  being  that  the  evidence  does  not 
show  that  the  accident  was  the  result  of  any  negligence  of 
appellant,  and  does  show  that  it  was  the  result  of  the  negli- 
gence  of  the  deceased. 

The  question  presented  is  certainly  one  of  some  difficnlty. 
The  rule  is  well  established  that  this  court  will  not  disturb  a 
verdict  where  there  is  a  conflict  of  evidence  on  material  points, 
and  when  there  is  evidence  to  support  the  verdict;  bat  such 
conflict  and  su6h  evidence  must  be  real  and  substantiaL 
When  a  jury  catches  at  a  mere  semblance  or  pretense  of  evi- 
dence for  the  purpose  of  somewhat  equalizing  financial  condi- 
tions by  taking  money  from  one  party  and  giving  it  to  the 
other  without  legal  cause,  the  trial  judge  should,  without  hesi* 
tation,  set  the  verdict  aside;  and  in  the  event  of  his  not  doing 
so,  this  court  will  grant  a  new  triaL 

Street  railroads  are  an  established  feature  of  modem  city 
life.  They  are  a  convenience  and  a  necessity  to  all  classes  of 
people,  and  are  desired  by  all;  but  their  operation  on  crowded 
streets  is  necessarily  attended  with  considerable  danger  to 
pedestrians,  a  danger  which  all  people  are  bound  to  know, 
and  against  which  they  should  protect  themselves  by  the  use 
of  at  least« reasonable  caution.  While,  therefore,  the  owners 
of  these  railroads  are  to  be  held  to  due  care  in  the  manage- 
ment of  their  lines,  they,  when  exercising  such  care,  are  not 
responsible  in  damages  to  a  person  who,  in  a  careless,  or  reck- 
less, or  absent-minded  way,  walks  suddenly  in  front  of  a  mov- 
ing car,  and  is  injured  before  there  is  time  to  stop  it.  The 
person  in  charge  of  a  car,  with  a  clear  track  before  him,  has 
a  right  to  assume  that  people  will  not  suddenly  undertake  to 
cross  in  front  of  it;  otherwise  he  could  not  make  any  head- 
way, and  no  street-car  line  could  be  successfully  operated, 
either  for  the  profit  of  the  owner  or  the  convenience  of  the 
public;  and  the  general  rule  is,  that  where  the  negligence  of 
the  injured  party  is  a  contributing,  proximate  causa  of  the 
accident,  he  cannot  recover  damages;  but  whether  or  not  his 
negligence  did  so  contribute  in  any  particular  case  is  gener- 
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ally  one  around  which  conflicting  eyidenco  will  be  gathered; 
and  in  each  case  a  railroad  company  which  was  itaelf  guilty 
of  negligence  at  the  time  of  the  accident  cannot  often  expect 
to  be  relieved  from  an  unfavorable  verdict 

Section  fiOl  of  the  Civil  Code  provides  that  the  speed  of  a 
atreet  car  ahall  not  exceed  eight  miles  an  hour;  and  an  ordi- 
nance of  the  city  and  county  of  San  Francisco  provides  (sub> 
Btantially)  that  every  car  shall  have  attached  to  it  a  bell  or 
gimg  of  sufficient  size  and  weight  io  be  distinctly  heard,  when 
rung  or  sounded,  at  a  distance  of  at  least  one  hundred  feet, 
and  that  the  persons  in  charge  of  a  car  must  keep  the  bell 
ringingi  or  the  gong  sounding,  from  a  point  twenty-five  feet 
from  a  street  crossing  until  the  crossing  shall  have  been 
passed. 

In  the  case  at  bar,  the  deceased,  at  the  time  the  car  struck 
him,  was  walking  northerly  along  the  easterly  crossing  of 
McAllister  Street  where  it  intersects  Larkin.  On  McAllister 
Street  the  appellant  has  two  parallel  tracks,  on  the  northerly 
of  which  the  cars  going  west  run,  and  on  the  southerly  the 
cars  going  east.  The  deceased  was  struck  by  a  car  going 
west,  on  the  northerly  track;  and  according  to  the  custom  of 
appellant,  a  car  thus  going  comes  to  a  standstill  at  a  certain 
point  called  ^stop/'  which  is  thirty-seven  feet  east  of  the 
center  of  the  said  crossing.  After  starting  again  it  goes  to  a 
point  called  **  let  go,"  about  five  or  six  feet  east  of  the  cross- 
ing; and  at  the  point  ^  let  go"  the  gripman  suddenly  releases 
the  grip  from  the  cable,  and  the  car  runs  across  Larkin  Street 
from  the  impetus  given  by  the  cable,  and  without  being  at^ 
tached  to  the  latter.  This  is  necessary,  because  the  cable  is 
crossed  by  another  cable  running  along  Larkin  Street  The 
cnstom  above  stated  was  followed  by  the  gripman  of  the  car 
by  which  the  deceased  was  killed. 

There  was  some  evidence  that  the  car  at  the  time  of  the 
accident  was  running  faster  than  eight  miles  an  hour,  though 
inch  evidence  was  exceedingly  slight.  It  is  admitted  that 
the  rate  of  speed  at  which  the  cable  itself  ran  was  only  eight 
miles;  but  two  of  the  witnesses  testified  that  after  the  car  was 
released  from  the  cable  at  the  point  **  let  go,"  it  ran  faster 
than  the  cable.  The  position  of  appellant  that  it  was  physi- 
cally impossible  for  the  car,  after  it  was  detached  from  the 
cable,  to  have  run  faster  than  the  cable  is  hardly  tenable;  for 
there  was  a  slight  artificial  down  grade  at  thnt  point  for  a  few 
yards,  one  and  seven  eiglits  inches  from  the  ''  let  go  "  to  the 
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aenter  of  Larkin  Street;  but  the  testimony  of  the  witnesflee  who 
•wore  to  the  increased  speed  was  so  unsatisfactorji  and  the  in- 
ereased  speed  itself  so  improbable,  that  a  Terdict  foanded  on 
each  speed  alone  as  oonstituting  negligence  on  the  part  of 
appellant  could  hardly  be  sustained. 

But  it  is  clear  that  the  employees  of  appellant  in  ohai^  of 
Uie  car  failed  to  ring  the  bell,  as  provided  by  said  ordinance, 
and  as  due  care  required.  There  was  a  conflict  of  evidence 
as  to  whether  or  not  the  bell  was  rung  at  all  until  after  the 
deceased  was  struck.  Witnesses  differed  about  it  having  been 
rung  once  just  before  or  at  the  time  the  car  started  frooi  the 
point  ^stop/'  thirty-seven  feet  away;  but  the  evidence  is  un- 
contradicted (and  the  fact  is  admitted)  that  the  bell  waa  not 
rung  after  leaving  said  point  until  after  the  deceased  had  been 
struck.  This  was  clearly  negligence,  because  it  was  in  viola- 
tion of  a  reasonable  ordinance,  and  also  because  the  omiesion 
was,  in  itself,  under  the  circumstances,  careless:  Siemers  v. 
Eiun,  54  Cal.  418;  Higg%n$  v.  Deeney,  78  Cal.  578;  OrcuU  r. 
Pacific  Coast  IPy  Co.^  85  CaL  291;  Shearman  and  Redfield  on 
Negligence,  sec.  13. 

It  is  true  that  failure  to  ring  a  bell  or  to  comply  with  some 
other  statutory  requirement  will  not  make  a  railroad  com- 
pany liable,  if  such  failure  is  not  the  proximate  cause  of  the 
accident,  or  if  it  was  caused  by  the  negligence  of  the  injured 
party;  and  in  the  case  at  bar  it  is  contended  by  appellant 
that  it  was  the  negligence  of  the  deceased,  and  not  the  fail- 
ure to  ring  the  bell,  that  caused  the  injury.  The  contention 
is  that  upon  the  evidence,  we  must  hold,  as  a  matter  of  law, 
that  the  negligence  of  the  deceased  was  the  proximate  cause 
of  the  injury;  but,  after  a  thorough  examination  of  the  record, 
we  do  not  think  that  such  contention  can  be  maintained. 

There  is  a  conflict  of  evidence  as  to  the  actual  conduct  of 
the  deceased  and  the  circumstances  under  which  he  acted  at 
the  time  of  the  accident  He  was  crossing  McAllister  Street 
from  the  south  side,  going  north.  It  is  beyond  dispute  that 
about  that  time  another  car  of  appellant  came  down  McAllis- 
ter Street,  going  east,  and  crossed  said  street  on  the  south 
track,  and  stopped  a  few  yards  east  of  the  crossing;  although 
there  is  a  conflict  in  the  evidence  as  to  the  precise  point  which 
•aid  car  had  reached  when  deceased  started  across  the  street. 
It  was,  however,  clearly  at  a  point  where  it  was,  to  a  greater 
or  less  extent  (as  it  was  farther  east  or  west),  an  obstruction 
to  the  observation  of  the  deceased.    The  jury  had  warrant  in 
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Ibo  efidence  to  find  that  he  started  as  soon  as  the  east-bound 
•ar  bad  passed  the  crossing;  that  the  time  was  after  daylight; 
and  that  the  night  was  '*  dark  and  foggy/'  although  there  was 
a  headlight  on  the  car.  The  two  tracks  are  about  four  and 
one  half  feet  apart,  and  the  deceased  had  nearly  crossed  the 
saoond  or  north  track  when  the  north  side  of  the  car  struck 
him.  One  or  two  persons  shouted  to  him  to  get  out  of  th« 
way,  but  it  does  not  appear  that  he  heard  the  warning. 

Under  these  circumstances, — the  appellant  being  in  default 
for  not  giving  the  proper  warning,  —  we  think  that  the  ques- 
tkm  whether  deceased  was  guilty  of  contributory  negligence 
was  a  proper  one  for  the  jury;  that  deceased  cannot  be  held, 
as  a  matter  of  law,  to  have  been  so  guilty;  and  that  there  was 
saflBcient  oTidenoe  to  warrant  the  jury  in  finding  that  he  was 
not  Counsel  for  appellant,  in  his  very  thorough  and  able 
brief^  has  cited  a  number  of  cases  in  which  it  was  held  that 
the  plaintiff  could  not  recover,  because  he  had  not  exercised 
sufficient  caution  in  attempting  to  cross  a  railroad  track. 
Those  were  cases,  however,  where  the  accidents  occur  rod  on 
ordinary  steam  railroads  running  through  the  country  at  com- 
paratively long  intervals  of  time;  and  the  rule  there  laid  down 
can  hardly  be  applied  in  all  its  strictness  to  street  railroads 
in  crowded  cities,  where  a  car  that  can  be  speedily  stopped 
passes  a  crossing  every  two  or  three  minutes,  and  where 
people  necessarily  cross  the  streets  frequently  and  hurriedly: 
Shea  V.  Potrero  etc.  R.  R.  Co.^  44  Cal.  414;  Swain  v.  Four- 
U^nihrStreet  R.  R.  Co.,  93  Cal.  183;  1  Thompson  on  Negli- 
gence, 396,  and  cases  there  cited.  Of  course,  if  all  people 
exercised  the  greatest  care  and  caution  in  approaching  and 
crossing  railroad  tracks,  such  accidents  as  the  one  here  in- 
Tolved  would  rarely,  if  ever,  occur;  but  the  law  does  not  ex- 
pect or  require  such  extreme  care.  Ordinary  care  is  all  that 
is  required;  and  ordinary  care  is  that  degree  of  care  which 
people  of  ordinarily  prudent  habits— •**  people  in  genera]  "  — 
eoold  be  reasonably  expected  to  exercise  under  the  circum- 
stances of  a  given  case;  and  considering  all  the  evidence  and 
circumstances  in  the  case  at  bar,  and  particularly  the  fact 
that  the  deceased  had  a  right  to  rely  upon  the  usual  and 
required  signal  of  bell-ringing  when  a  car  is  approaching  a 
crossing,  we  cannot  say  that  the  jury  abused  its  power  in  hold- 
bg  that  the  deceased  was  not  guilty  of  contributorj  negli- 
gence. The  judgment  of  the  learned  j  udge  of  the  court  below, 
who  heard  all  the  evidence  and  refused  a  now  trial»  is  also 
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Mititled  to  great  consideration.  It  is,  no  doubt,  what  is  some- 
times called  a  *  close  case'';  but,  in  our  opinion,  there  la  no 
foch  absence  of  substantial  evidence  to  support  the  yerdict  as 
would  warrant  us  in  setting  it  aside. 

There  is  nothing  in  the  point  that  the  gripman  could  not 
haye  rung  the  bell,  because  his  hands  were  necessarily  other 
wise  engaged.  If  it  was  not  convenient  for  him  to  have  pen 
formed  that  duty,  the  conductor  should  have  done  it;  and  i\ 
was  no  excuse  that  the  conductor  was  temporarily  absent  from 
his  post.  Neither  is  there  anything  in  the  point  that  the  or 
dinance  requires,  in  terms,  that  the  persons  immediately  ia, 
charge  of  the  car,  and  not  the  company,  shall  give  the  warning. 

The  judgment  and  order  appealed  from  are  affirmed. 

Fitzgerald,  J.,  and  Da  HaysNi  J.,  oonconed. 

Hearing  in  bank  denied. 

Bfmnr  RAiLWAva  ^  A  Orili>  Rvrrivo  nr  Fboht  w  a  Camim  Cab  oam 
Wtn  BaooTBB  if  Hm  gripman  operating  th«  car  waa  free  from  negligoBooi 
Wiaie99  ▼.  Kanatu  dtg  tie.  JTy  Ob.,  9S  Ma  609;  17  Am.  St  Rep.  591,  and 
note;  IleetonvUlB  etc  JPp  09,  w.  OcmmU,  S8  Pa.  St  6i0;  32  Am.  Rep.  472; 
and  note.  A  person  abont  to  oroaa  a  street-railway  iraok  mnsl  look  and 
listen  to  avoid  walking  directly  in  front  of  a  moving  car,  and  if  he  fauls  ts 
do  so  he  is  gniity  of  oontribatory  negligence  and  cannot  recover  for  injuries 
received  by  being  stniok  by  the  car:  CoriOJi  v.  Federal  8lreei  etc,  i7y  ^<^f 
147  Pa.  St  219;  30  Am.  St  Rep.  727,  and  note;  HinkU  v.  Bkknumd  etc, 
JL  B.  a».,109  N.  a  473;  26  Am.  St  Rep.  681. 

Stbmbt  Railwatb  —  DuTT  OF  Pbrsor  nr  Charok  ov  Cam,  at  CBOssnroa 
A  person  in  charge  of  a  street  car  approaching  a  crossing  must  keep  a  vigi- 
lant watch  for  all  persons  approaching  the  track,  and  stop  the  car  at  tho 
first  appearance  of  danger:  Hapa  t.  OranUeviUe  etc  R"y  Gou,  70  Tex.  602;  S 
Am.  St  Rep.  624;  Wit^ere  t.  Ranmu  City  etc  B*y  Co,,  99  Mo.  509;  17  Am. 
8t  Rep.  691,  and  note.  See  also  Anderaom  v.  Minnectpolie  etc  R'y  Oc,  42 
Minn.  490;  18  Am.  8t  Rep.  625,  and  note. 

RjLn.wATM — DuTT  TO  OBBUiya  Statutory  RsQuiaucBNTB.  -— A  railwaj 
sompany  running  trains  over  a  track  laid  in  the  streets  of  a  city,  mnst  ob- 
serve the  precautions  to  prevent  accidents  required  by  statutoi  BaiUoay  Oc 
T.  WUawi,  90  Tenn.  271;  26  Am.  St  Rep.  693;  Katmnberger  v.  Laieo^  90 
Tenn.  236;  26  Am.  St  Rep.  681,  and  note  on  the  violation  of  an  ordinance 
as  ovidenoe  of  negligence. 

NaouoBiiai  —  OaDniAaT  Gari,  what  n. — Ordinary  care  means  that 
degree  of  care  which  an  ordinarily  careful  person  would  exercise  under  like 
•iroansstanoes:  Wmttn  ▼.  Kanme  City  tic  tCy  Co.,  99  Mo.  609;  17  Am.  St 
Bop.  601;  TeOi^nm  v.  BL  Joeepk  etc  tty  Cc,  98  Mo.  74;  14  Am.  St  Rep. 
S17,  and  note;  Dreher  ▼.  Fkehhttrg,  22  Wis.  676;  99  Am.  Deo.  91,  and  note; 
AnanaUeeie.A  Ada,  WW.Va.  166112  Am8lRs^642;  and  acta. 
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TkDn%  OoanrRUurivJi.  —If  land  is  porchAaed  in  the  name  of  mi«  patMS 
b«t  tha  «oiuid«ratU»  ii  paid  by  another,  asoh  land,  thoagh  oonTeyed  to 
the  former,  will  be  held  by  him  in  trast  for  the  latter. 

▲  JuDOMsirr  OK  Kxscunov  Lixm  ATTAOHn  ovlt  to  thb  Bbal  Iitrias 
ov  THB  Apparsht  interest  of  the  debtor,  and  a  aale  therennder  trana> 
fere  no  interest  beyond  that  in  fact  held  by  the  debtor,  unless  the  par* 
ehaser  bnys  in  good  faith  and  without  any  notice  aotnal  or  oonstmcttTS 
of  some  defect  in  the  debtor's  title. 

Kkbcutiox  Salju.  —  A  Judgment  Gbsdivok  wbo  PonoRAni  at  a  Saia 
UiiDXR  HIS  JoDGMXNT  and  does  not  pay  the  pnrohase  prioe  otherwise 
than  by  a  credit  npon  snch  judgment,  is  regarded  as  a  pnrohaser  is 
good  faith  and  for  ralne,  and  protected  against  all  equities  and  defeots 
in  the  title  of  which  he  has  had  no  notice,  aotnal  or  cunsifueiiTa. 

Jury  Trial  iv  Suit  at  Equitt.  ^The  refusal  to  give  instmetions  to  tho 
jury  in  an  equity  case  is  not  a  causa  of  roTersal  if  tlM  oooit  ilseU  flndo 
upon  all  the  issues. 

Eugene  Aram  and  Craig  and  nawkine^  for  the  appellant. 
F.  E,  Baker^  for  the  regpondenta. 

SsARLSy  C.  This  action  is  brought  to  obtain  a  Jodgment 
decreeing  Ellen  L.  Riley,  the  appellant,  to  be  the  owner  of 
certain  premises  situate  in  Woodland,  Yolo  County;  that  a 
sheriff's  sale  thereof  to  defendant,  F.  Martinelli,  be  declared 
null  and  void,  etc. 

J.  T.  Riley,  one  of  the  defendants,  and  Ellen  L.  Rileyi  the 
plaintiff,  were  at  the  severi^l  dates  herein  mentioned  hoebaod 
and  wife. 

About  January,  1880,  plaintiff  and  her  husband  negotiated 
for  the  purchase  of  the  premises  in  question,  which  negotia- 
tions culminated  in  the  purchase  and  paying  for  the  same  by 
the  plaintiff,  who  took  a  deed  of  conveyance  therefor  in  the 
name  of  her  husband,  which  deed  was  duly  recorded  in  the 
office  of  the  county  recorder  of  the  county  of  Yolo. 

The  purchase  price  of  the  land  was  $376,  and  was  paid  by 
the  plaintiff  from  her  separate  property.  She  also,  according 
to  her  testimony,  built  a  dwelling  boose  upon  the  land,  at  an 
expense  of  one  thousand  dollars,  which  was  also  paid  for  by 
her  out  of  her  separate  property. 

Plaintiff  and  her  hosband,  J.  T.  Riley,  occupied  the  prem« 

ises  as  a  family  residence  up  to  the  time  of  the  levy  of  the 

execution    hereinafter   mentioned,  and  subsequent  thereto^ 

which  was  known  to  the  defendant  MartinelU,  bat  there  was 

nothing  in  the  manner  or  method  of  the  residence  or  ocoop»* 
AM.  9t,  bmt^  Vol  zxxnL  — u 
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tion  or  use  of  the  property- which  imparted  or  tended  to 
part  notice  to  any  person  that  plaintiff  had  or  claimed  ta 
haye  any  separate  property,  intereeti  or  estate  in  or  to  said 
premiseo. 

There  was  a  private  understanding  hetween  plaintiff  and 
her  husband,  before  the  conveyance,  that  the  title  to  th# 
premises  should  be  conveyed  to  the  latter,  and  that  there* 
after,  when  plaintiff  desired  him  to  do  so,  he  would  convey 
to  her.  Plaintiff  often  requested  her  said  husband  to  mak» 
such  conveyance,  but  he  failed  and  neglected  so  to  do. 
Plaintiff  stated  to  her  friends  that  she  claimed  said  premisea 
as  her  property,  but  such  claim  was  not  openly  proclaimed, 
was  not  known  by  the  defendant  Martinelli,  or  by  the  public 
generally. 

Defendant  Martinelli  held  a  mortgage  against  property  of 
the  husband,  J.  T.  Riley,  other  than  the  premises  in  question^ 
which  he  foreclosed,  and  under  which  he  sold,  and  there  be- 
ing, a  deficiency,  judgment  was  docketed  in  his  favor  and 
against  J.  T.  Riley,  upon  which  judgment  execution  issued 
to  the  sheriff,  who  levied  upon  the  premises  in  question  in 
this  action,  and  in  due  time,  and  after  proper  notice,  sold  the 
same  as  by  law  required,  said  Martinelli,  the  judgment  cred* 
itor,  becoming  the  purchaser  for  $1,265.78,  the  amount  of  hia 
judgment  and  costs. 

A  certificate  of  sale  was  issued  to  him  as  purchaser,  and  a 
duplicate  thereof  recorded  in  the  office  of  the  county  recorder 
of  the  county  of  Yolo.  The  time  for  redemption  expired  July 
10,  1891,  and  no  redemption  was  made  or  had. 

Before  purchasing  the  property,  Martinelli  examined  the 
records  of  the  county,  and  found  it  stood  in  the  name  of  the 
husband,  J.  T.  Riley,  and  that  there  was  a  mortgage  thereon 
executed  by  the  latter. 

The  findings  show  that  Martinelli,  up  to  the  time  of  his 
purchase,  had  no  notice  of  any  equitable  claim  of  plaintiff  in 
or  to  the  premises.  Martinelli  received  a  sheriff's  deed  of 
the  premises  after  the  filing  of  the  original  complaint  herein, 
but  before  the  amended  complaint  was  filed,  vis.,  August  fi^ 
1891. 

As  between  the  plaintiff,  who  is  appellant  here,  and  her 
husband,  there  is  no  question  but  that  the  latter  held  tha 
legal  title  to  the  premises  in  trust  for  the  former. 

The  doctrine  is  well  established  that  where  land  is  pur* 
ehaaed  in  the  name  of  one  person,  and  tha  eoneidaratioii  ia 
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paid  bj  another,  the  land  will  be  held  by  the  grantee  In  trust 
lor  the  person  furnishing  the  consideration:  Bayte  t*  Baxter^ 
22  Cal.  575;  Hidden  y.  Jordan,  21  Cal.  92;  MUlard  j.  Hatha- 
way, 27  CaL  119;  Currey  y.  Allen,  84  Cal.  254. 

The  doctrine  is  well  established,  also,  that  the  lien  of  a 
judgment  and  execution  attaches  to  the  real,  instead  of  the 
apparent,  interest  of  the  judgment  debtor  in  and  to  his  prop* 
erty,  and  that  under  ordinary  circumstances  a  sale  made 
under  such  lien  transfers  no  interest  beyond  that  in  fact  held 
by  the  defendant  when  the  lien  attached,  or  acquired  by  him 
subsequently  thereto,  and  before  the  sale:  Freeman  on  Exe- 
cutions, sec.  S35;  Freeman  on  Judgments,  sees.  856,  857; 
Fnnk  y.  Roe,  70  Cal.  296. 

'^The  purchaser  at  an  execution  sale  takes  his  title  snbjeot 
to  such  liens,  easements,  and  equities  as  it  was  subject  to  in 
the  hands  of  the  defendant  in  execution,  unless  be  can  show 
that  he  is  a  purchaser  in  good  faith,  and  without  any  noticOi 
actual  or  constructiye,  of  the  existence  of  such  lien,  easementi 
or  equity'':  Freeman  on  Executions,  sec.  886. 

This  doctrine  does  not,  howeyer,  reach  the  point  under  ooQp 
dderation  in  this  case.  We  may  concede  that  the  rule  ennn* 
dated  aboye  applies  to  a  third  party  purchasing  at  a  ial» 
under  execution,  and  the  question  still  remains:  Does  th*' 
judgment  creditor,  who  purchases  at  his  own  sale,  and  paya 
no  money,  but  credits  the  amount  of  his  bid  on  his  judgment^ 
itand  in  the  same  position  as  a  third  party,  who  has  purchased 
at  a  like  sale,  and  paid  a  money  consideration? 

In  other  words,  is  the  judgment  creditor  who  bids  at  hia 
own  sale,  and  as  the  effect  thereof  satisfies  his  judgment  in 
whole  or  in  part,  a  purchaser  for  yalue  in  that  sense  whioh 
entitles  him  to  protection?  The  authorities  are  by  no  meana 
uniform  on  the  question. 

In  Iowa,  in  Oower  y.  Doheney,  83  Iowa,  36,  a  case  in  which 
the  judgment  debtor  held  lands  under  an  implied  tmsti  in 
pursuance  of  which,  subsequent  to  the  judgment,  he  oonyeyed 
to  the  cestui  que  truei,  the  latter  failed  to  record  his  deed,  and 
the  lands  were  purchased  by  the  judgment  creditor  at  execn* 
tion  sale,  without  notice  of  the  deed  or  of  the  equitable  estate, 
and  it  was  held  that  the  execution  creditor  took  his  title  freed 
from  the  equity. 

The  decision  was  based  upon  the  equitable  theory  that  when 
one  of  two  innocent  parties  must  suffer,  the  loss  should  fall 
apon  that  party  who  has  been  guilty  of  the  first  negligences 
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Other  eases  in  Iowa  hold  that  when  a  creditor  mergaa  his 
Judgment  into  a  title,  without  notice,  actual  or  constructiTe, 
of  private  equities,  he  becomes  a  purchaser,  and  is  entitled 
to  protection  equally  with  any  subsequent  bona  fide  purchaser. 

In  Indiana  the  court  held  both  ways  on  the  qoestion:  See 
Vitito  T.  Hamihan^  86  Ind.  137,  and  Carnahan  r.  Feribes,  87 
Ind.  62. 

In  the  latter  case  it  was  held  that  ^*  an  execution  creditar 
who  bids  off  property  at  a  sale  upon  his  own  execution,  and 
ap()lie8  the  bid  to  the  payment  of  his  own  judgment|  is  not 
regarded  as  a  bona  fide  or  innocent  purchaser." 

It  is  sufficient  to  say  that  a  large  number  of  cases  to  like 

effect  are  to  be  found,  and  holding,  with  more  or  less  nni- 

formity,  that  a  plaintiff  purchasing  at  a  sale  under  his  own 

writ  takes  subject  to  all  equities  against  the  defendant  in 

execution,  whether  he  has  notice  of  them  or  not    This  view 

iis  founded  upon  the  theory  that  to  constitute  a  person  a  bona 

fide  purchaser  within  the  meaning  of  the  law,  he  must,  upon 

'the  faith  of  the  purchase  of  the  property,  have  advanced  for 

it  a  valuable  consideration,  and  that  a  creditor,  antecedent  to 

Axis  purchase,  who  pays  for  the  purchase  by  a  credit  on  his 

Dwn  demand,  has  parted  with  no  consideration  on  the  faith 

of  the  purchase,  and  is  not  such  a  bona  fide  purchaser  as  ia 

entitled  to  protection  against  equities  of  which  he  has  no 

notice. 

It  is  believed,  however,  that  the  current  of  modem  authority 
tends  to  the  doctrine  that  a  judgment  creditor  purchasing  at 
his  own  sale  equally  with  a  third  party  making  a  purchase 
under  the  execution,  is  protected  against  latent  equities  of 
which  he  had  no  notice;  and  we  can  see  no  good  reason  for 
the  distinction  to  which  we  have  alluded. 

If  A  advances  money  to  B,  which  is  not  paid,  and  he  ob* 
tains  judgment,  issues  execution,  levies  upon  the  property  of 
B,  attends  the  sale,  and  being  the  highest  bidder,  purchases 
the  property,  it  is  difficult  to  see  why  he  is  in  a  different  posi* 
tion  from  any  other  purchaser.  In  such  a  case  the  law  seises 
the  property  and  sells  it  to  the  highest  bidder,  and  the  judg- 
ment creditor  takes  it,  not  in  his  capacity  as  creditor,  but  as 
purchaser.  The  law  of  this  state,  with  a  view,  no  doubt,  of 
benefiting  the  debtor  by  causing  his  property  to  bring  the 
best  attainable  price,  permits  and  encourages  the  creditor, 
alike  with  others,  to  purchase  at  sales  under  execution,  and 
having  done  so,  the  fact  that  he  advanced  the  purchase  price 
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■st  month  or  last  year  should  not  militate  against  Us  rlghli 
or  alter  his  $i(Utts  in  the  eye  of  the  law. 

It  has  repeatedly  been  held  in  this  oonrt  that  a  oonreyance 
in  consideration  of  the  cancellation  of  a  pre-existing  indebted* 
ness  is  a  conveyance  for  a  valuable  consideration  within  the 
meaning  of  section  1214  of  our  Civil  Code:  Foarman  v.  WaU 
laee,  75  Cal.  532;  Oasaen  v.  Headrick,  74  Cal.  444;  SehluUr  v. 
Forwy,  65  Cal.  158;  Frey  v.  Clifford,  44  Cal.  836. 

In  this  state,  we  think  the  qnestion  has  been  settled  in 
Bonance  with  this  view. 

In  HunUr  v.  Watson,  12  Cal.  377  (Baldwin,  J., 
the  opinion  of  the  court,  Field,  J.,  concurring),  it  was  said: 
"  But  a  judgment  creditor  purchasing  at  his  own  sale,  with* 
out  notice,  is  a  bona  fide  purchaser  within  the  act  The  oases 
are  not  agreed  upon  this  subject,  but  the  weight  of  anthority 
and  the  reason  of  the  rule  are  as  we  have  stated  it." 

The  act  referred  to  in  the  foregoing  quotation  was  the  re- 
cordation act  of  1850. 

Section  1107  of  our  Civil  Code  is  as  follows:  "Every  geaxit 
of  an  estate  in  real  property  is  conclusive  against  the  grantor^ 
also  against  everyone  subsequently  claiming  under  him,  ez« 
cept  a  purchaser  or  encumbrancer  who,  in  good  faith  and  for 
a  valuable  consideration,  acquires  a  title  or  lien  by  an  instra* 
ment  that  is  first  duly  recorded."  In  Foorman  v.  WaUtice,  IS 
Cal.  552,  it  was  held  that  a  sheriff's  certificate  of  sale  of  real 
property  **  is  the  evidence  of  the  equitable  interest  which  the 
purchaser  has  in  the  land,  and  is  an  instrument  whereby  an 
interest  or  title  is  created  within  the  meaning  of  section  1107 
of  the  Civil  Code  ";  and  cites  in  favor  of  the  proposition  P<ig4 
1.  Rogen,  31  Cal.  301. 

Foorman  v.  WaUars,  75  Cal.  662,  held,  also,  that  the  filing 
and  recording  of  the  certificate  of  sale  imparted  constructive 
notioe  to  all  the  world,  and  that  the  right  acquired  thereunder 
was  prior  and  paramount  to  the  title  of  a  prior  unrecorded 
deed,  of  which  the  holder  of  the  sheriff's  certificate  had  no 
notice  at  the  date  of  recordation. 

The  plaintiff  here  cannot  be  said  to  be  in  a  better  position 
than  she  would  have  been  had  she  held  an  unrecorded  con« 
veyance  of  the  property.  It  was  in  her  power  for  many  years 
to  have  enforced  her  equitable  right  to  the  property;  but  hav>» 
ing  failed  to  do  so  until  a  sale  thereof,  and  recording  of  tlie 
evidence  of  such  sale  under  an  execution  against  her  husband, 
who  was  the  ostensible  owner  thereof,  and  in  whose  name  the 
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nuDi^  RwnAxirr  ov.  — All  CoMuirAiTONi^  wfaetiiOT  of  mifMBUtt  m  cff 
workmen,  for  tho  porpooe  of  infloonoing  trade  in  their  opeoiAl  favor  hf 
nasing  or  rodnoing  prioee  are  oo  far  illegal  that  agroenMnti  t* 
oannot  bo  onforoed  by  tho  courti. 

TkADi^  Rktraint  of.  — An  AaasiMBirr  Brwuv  MnfBiBs  or  am 

CBATiON  OF  Stbm 0OBAPHKB8  to  bo  boaod  by  a  oohodnlo  of  priooe  to  b# 
fixed  by  the  association*  and  not  to  oompoto  with  oaeh  other  Vx  taki^f 
or  offering  to  take  a  leas  prioe^  ia  oontrary  to  pnblio  poUoy  and  nonoa* 
forooaUo. 

Absumpbit  by  plaintiffs  against  defendants  to  reoover  dam* 
ages  for  a  breach  of  the  rules  and  by-laws  of  the  Chicago 
Stenographers'  Association,  of  which  all  the  parties  were  mem* 
bers.  The  complaint  disclosed  the  fact  that  Uie  association 
had  been  formed  to  promote  the  interests  of  stenographers  and 
to  establish  and  maintain  uniform  rates  for  the  work,  that  a 
schedule  had  been  adopted,  and  that  the  defendants,  contrary 
to  the  rules  of  the  association,  had  cut  rates  as  against  the 
other  members  thereof,  whereby  the  plaintiffs  had  been  dam* 
aged  in  various  respects  set  out  in  the  complaint  A  demurrer 
interposed  by  the  defendants  was  sustained  and  the  plaintiffli 
appealed. 

MaU  and  FUher^  for  the  appellants. 

J.  L,  Bennett,  for  the  appellees. 

Bailet,  J.  The  question  is  raised  by  ooansel  and  discoflsed 
at  some  length,  whether  membership  in  the  Chicago  Law  Sten- 
ographic  Association  established  a  contractual  relation  between 
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the  plaintiffs  and  defendants  which  gives  to  the  plalntiffb  a 
right  of  action  against  the  defendants,  for  a  violation  of  anj  of 
the  roles  of  said  association,  as  for  a  breach  of  oontract;  and, 
also,  whether  the  only  remedy  for  a  violation  of  said  mles  is  nol 
that  provided  by  the  by-laws  of  the  association,  vis.,  a  fine,  to 
be  imposed  upon  the  offender,  after  a  trial  and  conviction  be- 
fore an  arbitration  committee,  duly  appointed  for  that  pur- 
pose. But  as  we  view  the  case,  it  will  be  unnecessary  for  ns 
to  consider  these  questions,  since,  admitting  that  the  consti- 
tution and  by-laws  of  the  association  were  in  the  nature  of  a 
oontract  as  between  the  members,  inter  te,  we  are  of  the  opin- 
ion that  the  contract  thus  established  is  so  far  obnoxious  to 
well  settled  rules  of  public  policy  as  to  render  it  improper  for 
the  courts  to  lend  their  aid  to  its  enforcement. 

Whatever  may  be  the  professed  objects  of  the  association,  it 
clearly  appears,  both  from  its  constitution  and  by-laws,  and 
from  the  averments  of  the  declaration,  that  one  of  its  objects, 
if  not  its  leading  object,  is  to  control  the  prices  to  be  charged 
by  its  members  for  stenographic  work,  by  restraining  all  com- 
petition between  them.  Power  is  given  to  the  association  to 
fix  a  schedule  of  prices  which  shall  be  binding  upon  all  its 
members,  and  not  only  do  the  members,  by  assenting  to  the 
constitution  and  by-laws,  agree  to  be  bound  by  the  schedule 
tbas  fixed,  but  their  competition  with  each  other,  either  by 
taking  or  offering  to  take  a  less  price,  is  punishable  by  the 
imposition  of  fines,  as  well  as  by  such  other  disciplinary  meas- 
ures as  associations  of  this  character  may  adopt  for  the  en- 
forcement of  their  rules. 

The  rule  of  public  policy  here  involved  is  closely  analogous 
to  that  which  declares  illegal  and  void  contracts  in  general 
restraint  of  trade,  if  it  is  not  indeed  a  subordinate  application 
of  the  same  rule.  As  said  by  Mr.  Tiedeman:  *'  Following  the 
reason  of  the  rule  which  prohibits  contracts  in  restraint  of 
trade,  we  find  that  it  is  made  to  prohibit  all  contracts  which 
b  any  way  restrain  the  freedom  of  trade  or  diminish  compe- 
tition, or  regulate  the  prices  of  commodities  or  services.  All 
combinations  of  capitalists  or  of  workmen  for  the  purpose  of 
influencing  trade  in  their  especial  favor,  by  raising  or  reduo* 
ing  prices,  are  so  far  illegal,  that  agreements  to  combine  can* 
not  be  enforced  by  the  courts":  Tiedeman  on  Commercial 
Paper,  sec.  190. 

Many  cases  may  be  found  in  which  the  doctrine  here  stated 
has  been  laid  down  and  enforced.    Thus  in  StanUm  v*  ilUs% 
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6  Denio,  484,  49  Am.  Dea  282,  where  an  aseocialion  among 
the  whole  or  a  large  part  of  the  proprietors  of  boats  on  the  Brie 
and  Oswego  canals  was  formed  under  an  agreement  to  regu- 
late the  price  of  freight  and  passage  bj  a  uniform  scale  to  be 
fixed  by  a  committee  chosen  bj  themselves,  and  to  divide  the 
profits  of  their  business  according  to  the  number  of  boats  em- 
ployed by  each,  with  provisions  prohibiting  the  members  from 
engaging  in  similar  business  out  of  the  association,  it  was  held 
that,  as  the  tendency  of  such  agreement  was  to  increase  prices 
and  to  prevent  wholesome  competition,  as  well  as  diminiah 
the  public  revenue,  it  was  against  public  policy  and  void  by 
the  principles  of  the  common  law. 

Ill  Hooker  v.  Vandewater^  4  Denio,  849, 47  Am.  Deo.  258,  the 
proprietors  of  five  several  lines  of  boats  engaged  in  the  busi- 
ness of  transporting  persons  and  freight  on  the  Brie  and  Oswego 
canals,  entered  into  an  agreement  in  which,  ^'  for  the  purpose 
of  establishing  and  maintaining  fair  and  uniform  rates  of 
freight,  and  equalizing  the  business  among  themselves,  and 
to  avoid  all  unnecessary  expense  in  doing  the  same,''  they 
agreed  to  run  for  the  residue  of  the  season  of  navigation  at 
certain  rates  of  freight  and  passage  then  fixed'  upon,  but  which 
should  be  changed  whenever  the  parties  should  deem  expedi- 
ent, and  to  divide  the  net  earnings  among  themselves  accord- 
ing to  certain  fixed  proportions,  and  it  was  held,  in  a  suit  on 
the  agreement  against  a  party  who  failed  to  make  payment 
according  to  its  terms,  that  the  agreement  was  a  conspiracy 
to  commit  an  act  injurioue  to  trade,  and  was  illegal  and  void. 

In  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co,,  68  Pa.  8k 
173,  8  Am.  Rep.  159,  five  coal  companies  in  Pennsylvania 
tered  into  an  agreement  in  New  York  to  divide  two  coal 
gions  of  which  they  had  control;  to  appoint  a  committee  to 
take  charge  of  their  interests,  and  decide  all  questions,  and 
appoint  a  general  agent  at  a  certain  point  in  the  state  of  New 
York,  the  coal  mined  to  be  delivered  through  him,  each  com- 
pany to  deliver  its  proportion  at  its  own  cost  at  the  different 
markets  at  such  time  and  to  such  persons  as  the  committee 
should  direct,  the  committee  to  adjust  all  prices,rates  of  freight, 
etc.,  and  settlements  to  be  made  between  the  several  oompaniee 
monthly,  and  it  was  held  in  a  suit  brought  by  one  of  said  com- 
panics  against  another,  to  enforce  a  liability  arising  under  said 
contract,  that  the  contract  was  in  violation  of  a  statute  of  New 
York  making  it  a  misdemeanor  to  conspire  to  commit  any  act 
liyurious  to  trade  or  commerce,  and  was  also  against  publie 
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policy  and  therefore  illegal  and  void,  the  court  laying  down 
the  rule,  among  other  things,  that  every  association  formed  to 
raiBe  or  depress  prices  beyond  what  they  would  be  if  left  with- 
out aid  or  stimulus,  was  criminal. 

In  Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep.  171,  a  con- 
tract was  entered  into  by  all  the  grain  dealers  in  a  certain 
town,  which,  on  its  face,  indicated  that  they  had  formed  a 
partnership  for  the  purpose  of  dealing  in  grain,  but  the  true 
object  of  which  was  to  form  a  secret  combination  which  would 
EtiQe  all  competition,  and  enable  the  parties,  by  secret  and 
fraudulent  means,  to  control  the  price  of  grain,  costs  of  stor- 
age, and  expense  of  shipment  at  such  town,  and  it  was  held 
on  bill  filed  for  an  accounting  and  distribution  of  profits,  that 
fuch  contract  was  in  restraint  of  trade  and  consequently  void 
on  grounds  of  public  policy.  In  discussing  the  principles  in- 
volved, this  court  said:  ^'  While  these  parties  were  in  business 
in  competition  with  each  other,  they  had  the  undoubted  right 
to  establish  their  own  rates  for  grain  stored  and  commissions 
for  shipment  and  sale.  They  could  pay  as  high  or  low  a  prioa 
for  grain  as  they  saw  proper,  and  as  they  could  make  contracts 
for  with  the  producer.  So  long  as  competition  was  free,  the 
interest  of  the  public  was  safe.  The  laws  of  trade,in  connection 
with  the  rigor  of  competition,  was  all  the  guaranty  the  public 
required,  but  the  secret  combination  created  by  the  contract 
destroyed  all  competition  and  created  a  monopoly  against 
which  the  public  interest  had  no  protection." 

The  doctrine  of  the  foregoing  decisions  may,  in  our  opinion, 
be  fairly  applied  to  the  facts  in  the  present  case.  While  some 
of  the  cases  cited  involve  elements  not  present  here,  the  de- 
termining circumstance  in  all  of  them  seems  to  have  been  a 
combination  or  conspiracy  among  a  number  of  persons  en- 
gaged in  a  particular  business  to  stifle  or  prevent  competition, 
and  thereby  to  enhance  or  diminish  prices  to  a  point  above 
or  below  what  they  would  have  been  if  left  to  the  influence  of 
unrestricted  competition.  All  such  combinations  are  held  to 
be  contrary  to  public  policy,  and  the  courts  therefore  will  re* 
fuse  to  lend  their  aid  to  the  enforcement  of  the  oontracts  by 
which  such  combinations  are  sought  to  be  effected. 

Counsel  seek  to  distinguish  this  case  from  those  cited  by 
the  circumstance  alleged  in  the  second  count  of  the  declara- 
tion that  bot  a  small  portion  of  the  law  stenographers  of 
Chicago  belong  to  said  association.  An  analogy  is  thereby 
lought  to  be  raised  between  the  contract  in  this  case  and  those 
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oontraott  In  partial  restraint  of  trade  which  the  law  nphcddo. 
We  think  the  analogy  thus  sought  to  be  raised  does  not  exist. 
Contracts  in  partial  restraint  of  trade  which  the  law  sustains 
are  those  which  are  entered  into  by  a  vendor  of  a  basinesB 
and  its  good  will,  with  his  vendee,  by  which  the  vendor  agrees 
not  to  engage  in  the  same  business  within  a  limited  territory, 
and  the  restraint  to  be  valid  must  be  no  more  extensive  than 
is  reasonably  necessary  for  the  protection  of  the  vendee  in  the 
enjoyment  of  the  business  purchased;  but  in  the  present 
case  there  is  no  purchase  or  sale  of  any  business,  nor  any 
other  analogous  circumstance  giving  to  one  party  a  jost  right 
to  be  protected  against  competition  from  the  other.  All  ai 
the  members  of  the  association  are  engaged  in  the  same  busi- 
ness within  the  same  territory,  and  the  object  of  the  associa- 
tion is  purely  and  simply  to  silence  and  stifle  all  competition 
as  between  its  members.  No  equitable  reason  for  such  re* 
straint  exists,  the  only  reason  put  forward  being  that  under 
the  influence  of  competition  as  it  existed  prior  to  the  organi- 
zation of  the  association,  prices  for  stenographic  work  had 
been  reduced  too  far,  and  the  association  was  organized  for 
the  purpose  of  putting  an  end  to  all  competition,  at  least  as 
between  those  who  could  be  induced  to  become  members. 
True,  the  restraint  is  not  so  far-reaching  as  it  would  havs 
been  if  all  the  stenographers  in  the  city  had  joined  the  asso* 
ciation,  but  so  far  as  it  goes  it  is  precisely  of  the  same  char- 
acter, produces  the  same  results,  and  is  subject  to  the  same 
legal  objection. 

It  may  also  be  observed  that  by  the  constitution  of  ths 
association  any  reputable  stenographer  regularly  engaged  in 
law  reporting  in  Cook  County  is  eligible  to  membership,  and 
if  all  or  a  major  part  of  the  stenographers  in  said  county  en- 
gaged in  that  business  are  not  already  members,  it  is  because 
the  association  has  not  yet  fully  accomplished  the  purposes 
of  its  organization.  We  can  see  no  legal  difference  between 
the  restraint  upon  competition  which  it  now  exercises  and 
that  which  it  will  exercise  when  it  is  in  a  position  to  dictate 
terms  to  all  who  are  engaged  in  the  business,  and  to  all  who 
may  wish  to  obtain  the  service  of  law  stenographic  reporters. 

We  are  of  the  opinion  that  the  demurrer  to  the  declaration 
was  properly  sustained,  and  the  judgment  will  therefore  be 
affirmed. 

Judgment  affirmed. 
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CoMTBAcn  nr  BaffnAiNT  ov  Tbaikb:  8m  genonllj  notM  lo  Pike  t. 
Tkomaa,  7  Am.  Dae.  74S-746;  Angler  ▼.  Webber,  92  Am.  Dm.  751-766;  Oal- 
itiAaii  ▼.  Z>cnmo%  18  Am.  R«p.  173-176;  Smaller  ▼.  ^fvrM,  S6  Am.  Bep. 
S69-272;  Tardy  T.  {^vo^,  69  Am.  Rap.  686-693.  On  page  763  of  tha  nofca 
to  ilj^wr  ▼.  Wether,  92  Am.  Dae.  751-765,  aareral  oaaw  ara  oollMtad,  aoa- 
taining  the  dootrina  that  aootraota  between  prodaeera  or  dealera  for  tke 
parpoae  of  cootroUing  the  market  and  enhancing  the  prioe  of  a  oartain  oon* 
modity  are  invalid.  To  the  tame  effect  are  Sa$Ua  Ckara  etc  MUl  Co,  t. 
Hayea,  76  Cal.  387;  9  Am.  St  Rep.  211;  Texae  eU.  Stjf  Co.  y.  Souihem  Pac 
B'g  Co.,  41  La.  Ann.  970;  17  Am.  St.  Rep.  445;  PeopU  ▼.  ChieoffO  Oae  etc  Op^» 
130  ni.  268;  17  Am.  St.  Rep.  319;  Pacifie  Fador  Co,  ▼.  Adler,  90  Oal.  110; 
25  Am.  St.  Rep.  102;  Texae  Standard  OU  Co.  ▼.  Adoue,  88  Tax.  660;  29  Am. 
8k  Rep.  690;  Anderatm  ▼.  Jeti,  89  Ky.  876.  *' Combinations  to  oontrol  prioM 
are  against  public  policy,  and  Toid,  beoavM  they  have  a  oUMhieToas  Issh 
deney,  and  are  injurious  to  the  beat  interests  of  the  state,  which  require 
that  all  legitimate  business  shall  be  open  to  competition;  that  the  onnrent 
price  of  commoiUtiea  shall  be  ooo trolled  by  the  law  of  supply  and  demand; 
that  the  laws  of  commerce  shall  flow  in  their  aMuatomed  channels,  and  not 
be  diverted  by  combinations  to  control  pricM  fixed  by  the  arbitrary  decision 
ef  ioterested  partiM  ":  Lovejop  ▼.  Miehebt,  88  Mich.  166.  In  Oioueeeler  lem- 
gtam  eU,  Co.  yt.  Rueakt  Cement  Co.,  154  Mass.  92;  26  Am.  8t  Rep.  214,  the 
geaeral  rule  wu  deolared  to  be  subject  to  the  qualification  that  agrMmenta 
for  the  svoidanM  of  competition  were  not  inTulid,  whsN  the  artieiai  !•  be 
sold  were  not  of  prime  neoesai^  or  staple  commodities 
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PdO  iLLDlOa,  148.) 

Baiuibiit  avd  Dxbv,  DnriKonov  BBTwnxir*  —  When  an  MmM&tX  tUng  Is 
to  be  reetored,  though  in  an  altered  form,  the  contract  is  one  of  baiU 
ment,  but  when  the  obligation  is  to  restore  other  things  of  the  like 
kmd,  and  equal  in  Talue,  it  beoomM  a  debt; 

ftassB  ABii  Bahkivo.  — Wbbn  thbrb  n  ah  Okdikast  Obnuul  Duosr 
in  the  bank,  there  ia  an  implied  undertaking  on  its  part  to  restOf%  not 
the  same  funds,  bnt  an  equivalent  sum  whenever  it  is  demanded. 

Boxs  AiTD  Baakixo  —  Sfboial  Diposrr,  what  is  not.  — If  one  goM  to  a 
mvings  bank  with  money,  stating  that  he  wishes  to  have  it  loaned  on  a 
nal  Mtato  mortgage,  and  the  banker  undertakes  to  so  loan  it  when  an 
opportunity  offers,  but  it  is  turned  over  to  the  cashier  of  the  bank  and 
■ingled  with  other  money,  and  a  pass  book  is  issued  showing  the  depoeit 
ef  the  money  in  the  savings  department  of  the  bank,  thio  is  not  a  spe> 
oial  depoeit,  though  the  banker  was  told  that  the  money  was  to  be  left 
with  him  until  it  could  be  loaned,  and  that  he  should  take  care  of  it 
until  he  oould  find  a  place  to  loan  it  on  a  real-Mtate  mortgage. 

lUvss  AV]>  Banking  ^DxpoaiTOB  wbsn  a  Gbnbkal  Crbditob  Mkbblt. 
When  money  delivered  to  a  bank,  though  for  some  specific  purpoM,  as 
for  instauM  investment  in  a  mortgage  sMurity,  has  bMn  mingled  with 
Ihe  funds  of  the  bank,  there  is  no  resMu  why  the  depoaitor  should  he 
preferred  above  any  other  creditor.  Though  the  money  wm  depoaited 
by  a  trustee^  yet  beonuM  it  can  no  longer  be  identified  as  a  distinct 
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land  Mid  It  10  mixed  «p  with  oUmt  fiwdi  that  il 
the  benefioial  owner  oan  no  longer  reeoh  it. 
Tbustb.  — Whkbs  ▲  Trusri  has  Oovtsmsd  ▲  Tftmr  rta»  mo  lionR; 
▲VD  HAS  MiHQLXD  it  with  his  other  moneys  ao  that  it  cannot  be  eepai^ 
ated  from  the  latter,  the  beaeftotal  owner  ooonpiee  the  podtion  d  a 
general  creditor  of  the  estate,  and  cannot  follow  the  fnnda  iat*  the 
hands  of  an  assignee  for  the  benefit  ef  craditocii 

E,  L.  Barber  and  Oibbam  and  Kavanagh^  for  the  appellant 

0.  M.  Hardy,  for  the  appellee. 

Magruder,  C.  J.  Melville  T.  Roberts  conducted  a  lianUng 
business  in  Chicago.  '  His  bank  waa  called  and  known  as  tha 
Thirty-first  Street  Bank.  He  failed,  and  made  an  assignment 
for  the  benefit  of  creditors  on  June  27,  1890.  The  assigned 
estate  passed  into  the  control  of  the  county  court  of  Cook 
County  under  the  assignment  law  of  this  state. 

Theretofore,  the  sum  of  nineteen  hundred  dollars  came  into 
the  hands  of  Michael  Gerrity,  as  the  executor  of  the  estate  of 
John  O'Brien,  deceased.  On  February  17,  1890,  (Jerrity  and 
Ellen  O'Brien,  the  widow  of  the  deceased,  went  together  to 
the  bank  of  Roberts,  and  there  left  the  said  money  in  the 
manner  hereinafter  stated. 

On  March  6,  1891,  said  Ellen  O'Brien  filed  her  petition  in 
the  county  court  in  the  matter  of  the  estate  of  said  Roberts, 
alleging  that  in  February,  1890,  she  left  with  and  intrusted 
to  Roberts  at  his  bank  nineteen  hundred  dollars,  to  be  safely 
kept  by  him  in  trust  for  the  heirs  of  said  John  O'Brien  until 
it  should  be  invested  by  him  in  good  and  sufficient  real  estate 
security,  in  pursuance  of  an  order  of  the  probate  court;  that 
Roberts,  when  he  assigned,  had  already  made  negotiations  to 
loan  the  money,  and  a  mortgage  to  secure  the  same  was  to  be 
executed  on  June  30, 1890;  that  she  did  not  deposit  the  money 
with  him  as  a  banker,  but  left  it  with  him  as  a  broker,  and  as 
her  agent,  in  trust  for  the  specific  purpose  aforesaid;  that  she 
is  not  a  creditor  of  the  insolvent,  and  that  the  money  so  in* 
trusted  to  him  forms  no  part  of  the  fund  due  or  to  be  distrib> 
uted  to  his  creditors  through  the  orders  of  the  county  conrt. 
The  petition  prays  that  the  assignee  may  be  directed  to  pay 
her  at  once  the  sum  of  nineteen  hundred  dollars  oat  of  the 
money  in  his  hands. 

The  assignee  answered  the  petition,  alleging  that  the  money 
was  deposited  under  the  agreement  that  at  soma  ftitore  time 
the  insolvent  might  loan  it  out  upon  real  estate  seonrity,  bat 
that,  in  the  meanwhile,  it  was  to  be  deposited  in  the  savings 
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department  of  the  bank  to  draw  intereit;  that  the  deposit  wae 
made  with  the  insolvent  as  a  banker,  and  was  entered  rego- 
iarly  upon  the  books  in  the  savings  department  of  the  bank, 
and  was  to  draw  interest  the  same  as  any  other  savings  a<y 
coant.  The  answer  denies  that  the  money  was  deposited  in 
tmst  for  the  specific  purpose  stated,  but  alleges  that  it  was  a 
matter  of  convenience  as  to  when  the  money  was  to  be  loaned, 
and  that  the  insolvent  turned  over  to  his  assignee  less  than 
one  hundred  dollars,  and  that  petitioner  is  a  general  creditor, 
and  has  no  greater  rights  than  any  other  of  the  general  cred- 
itors. 

After  proofs  taken  and  hearing  had,  the  county  court  en* 
tared  a  decree  sustaining  the  theory  of  the  petition,  finding 
that  the  money  passed  into  the  hands  of  the  assignee  coupled 
with  and  subject  to  said  trust,  and  remains  under  his  control 
in  trust,  and  that  the  creditors  of  the  insolvent  are  not  enti- 
tled to  any  distributive  share  of  it,  and  ordering  that  the  as- 
signee pay  said  sum  to  the  petitioner's  solicitor.  The  appeU 
late  court  has  affirmed  the  decree  of  the  county  court,  and  tha 
case  is  brought  here  by  appeal. 

The  facts  shown  by  the  evidence  are  substantially  as  fol< 
lows:  When  Qerrity  and  Mrs.  O'Brien  went  to  the  bank  on 
February  17th,  she  had  the  money,  and  delivered  it  into  the 
hands  of  Roberts.  A  conversation  occurred  between  Gerritv 
and  Roberts  in  the  bank  outside  of  the  counter,  behind  which 
was  Mooney,  the  cashier.  Mrs.  O'Brien  did  not  take  part  in 
the  conversation,  and  apparently  did  not  hear  it.  Gerrity 
told  Roberts  that  Mrs.  O'Brien  wanted  him  to  loan  the  money 
out  as  soon  as  he  could  upon  a  good  real  estate  mortgage; 
that  she  wanted  to  leave  it  with  him  nntil  it  could  be  so 
loaned;  that  he  should  take  care  of  it  nntil  he  could  find  a 
place  to  lend  it.  Gerrity  says  he  told  Roberts  that  she  wanted 
no  interest  while  it  was  in  his  hands,  but  Roberts  does  not 
remember  that  anything  was  said  about  interest  When  the 
money  was  handed  to  Roberts,  he  made  out  a  deposit  ticket 
in  the  presence  of  Qerrity,  and  handed  the  ticket  and  the 
money  through  the  window  to  Mooney,  the  cashier.  The  de- 
posit ticket  or  slip  had  upon  it  the  words:  **  Deposited  for 
account  of  Ellen  O'Brien'';  also  the  day  of  the  month,  the 
amount,  the  number  of  the  savings  account,  an  initial  of 
Hoberts's  name,  and  an  abbreviation  of  the  word  ^  savings,** 
showing  that  the  account  was  to  go  into  the  savings  depart* 
ment    Mooney  handed  to  Mrs.  O'Brien,  and  she  aooeptedi  a 
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pass  book,  upon  the  inside  of  which  was  the  following:  ^  Dr* 
Thirty-first  Street  Bank  in  acc't  with  Ellen  O  Brian,  Cr. 
February  17.  To  cash,  M.  $1,900.00.''  Upon  the  cover  of 
the  pass  book  was  the  following:  ''Thirty-first  Street  Bank, 
Chicago,  Illinois.  In  account  with  Ellen  O'Brien,"  and  a 
notice  as  to  the  mode  of  checking  out  money.  The  cashier 
took  the  money,  and  entered  and  posted  it  in  the  savings 
department  in  accordance  with  the  deposit  slip.  Grerrity 
saw  Roberts  in  May,  and  suggested  buying  building  society 
stock;  but  Roberts  discouraged  this,  and  advised  the  real 
estate  loan,  though  he  had  not  yet  made  such  a  loan.  On 
June  15th  or  16th  Gerrity  saw  Roberts  again,  and  he  then  said 
he  thought  he  had  made  a  mortgage  loan,  and  that  the  mort- 
gage was  to  be  executed  upon  the  SOth,  but  the  loan  was  not 
efi'ected  before  the  failure  on  the  27th.  There  was  no  evi- 
dence of  any  order  by  the  probate  court  for  the  investment  of 
the  money  in  a  real  estate  mortgage;  but  Oerrity  was  allowed 
to  state  that  the  probate  judge  told  him  to  make  such  an  in* 
vestment 

Under  the  facts  as  thus  stated,  the  appellee  is  not  entitled 
to  be  paid  in  full  in  preference  to  the  other  creditors,  but 
must  share  with  them  in  the  assigned  estate.  There  was 
here  no  case  of  bailment  or  special  deposit  When  the  iden- 
tical thing  delivered  is  to  be  restored,  though  in  an  altered 
form,  the  contract  is  one  of  bailment;  but  when  the  obligation 
is  to  return  other  things  of  the  like  kind  and  equal  in  value, 
it  becomes  a  debt:  Lonergan  v.  Stewart^  65  111.  44.  The  par- 
ties did  not  contemplate  that  the  same  identical  money  i^ 
ceived  by  Roberts  or  his  bank  was  to  be  kept  for  the  appellee, 
and  returned  to  her.  Nor  was  the  money  delivered  to 
Roberts  or  the  bank  as  a  special  deposit  The  deposit  was  a 
general  one.  In  the  presence  of  appellee  or  her  agent,  Qet- 
rity,  the  money  was  handed  over  to  the  cashier  of  the  bank, 
and  she  received  in  return  therefor  a  bank  or  pass  book,  in 
which  the  money  was  credited  to  her  account  and  charged  to 
the  bank.  The  relation  of  creditor  and  debtor  was  thereby 
established  between  herself  and  the  bank.  The  entries  in  a 
bank  or  pass  book  are  evidence  of  indebtedness:  Sehcdueky  v. 
Field,  124  111.  617;  7  Am.  St  Rep.  399.  Where  there  is  an 
ordinary  general  deposit  with  a  bank,  there  is  an  implied 
undertaking  on  its  part  to  restore,  not  the  same  funds,  bnt 
an  equivalent  sum  whenever  it  is  demanded:  Brahm  v.  Ad- 
UfM,  77  111.  263.    Where  such  a  pass  book  as  that  given  to  the 


Jail  1892.]  Wsthsmll  «.  O'Bbisn.  226 

Appellee  is  held  by  a  depoeitor«  the  latter  has  the  right  to  cheek 
against  the  fond  depoeited.  Although  it  may  have  beea  true 
that  Roberts  was  to  buy  a  bond  and  mortgage  for  the  appellee 
when  an  opportunity  offered  to  do  so,  yet  it  would  have  been 
necessary  for  the  appellee  to  surrender  her  bank  book  when 
the  mortgage  was  turned  over  to  her,  or  to  give  the  bank  her 
€heck  for  the  amount  of  the  deposit  in  exchange  for  the  mort- 
gage. It  would  not  have  been  prudent  for  the  bank  to  pail 
with  the  mortgage  without  taking  up  the  evidence  of  indebtp 
edness  against  itself  furnished  by  the  outstanding  bank  book. 
It  is  therefore  clear  that  appellee  controlled  the  deposit  until 
the  mortgage  investment  should  be  obtained* 

When  money  which  is  delivered  to  a  bank,  even  though  It 
be  for  some  specified  purpose,  as,  for  instance,  investment  in 
a  mortgage  security,  has  been  mingled  with  the  funds  of  the 
bank,  as  was  done  here,  there  is  no  reason  why  the  depositor 
should  be  preferred  above  any  other  creditor.  Where  a  trustee 
changes  the  form  of  the  trust  property,  the  right  of  the  ben* 
eficial  owner  to  reach  it  and  compel  its  transfer  may  still 
exist  if  the.  property  can  be  identified  as  a  distinct  fund,  and 
is  not  so  mixed  up  with  other  moneys  or  property  that  it  can 
no  longer  be  specifically  separated.  '^  If  the  trust  property 
has  been  transferred  to  a  bona  fide  purchaser  for  value  without 
notice,  or  has  lost  its  identity,  the  beneficial  owner  must,  and 
under  other  circumstances  he  may,  resort  to  the  personal  lia- 
bility of  the  wrong-doing  trustee '':  2  Pomeroy's  Equity  Juria- 
prudence,  sec.  1058.  Where  a  trustee  has  converted  a  tmst 
fand  into  money  and  mingled  it  with  his  other  moneys,  so  that 
it  cannot  be  separated  from  the  latter,  the  beneficial  owner 
occupies  the  position  of  a  general  creditor  of  the  estate,  and 
cannot  follow  the  fund  into  the  hands  of  an  assignee  for  the 
benefit  of  creditors:  IUinoi$  etc  Sav.  Bank  v.  SmUh^  21  Blatehl 
275,  and  cases  there  cited.  Its  identification  is  a  prerequisite 
to  the  exercise  of  the  right  to  follow  it:  2  Story's  Equity 
Jurisprudence,  sec.  1259.  While  it  may  not  be  necessary  to 
point  to  the  particular  pieces  of  money  or  the  partionlar  bank 
bills  that  were  deposited  with  the  trustee,  if  the  trust  property 
be  money,  yet  there  must  be  a  preservation  of  the  distinctness 
of  the  trust  fund.  The  means  of  ascertaining  the  identity  of 
the  fund  fails  where  the  money  has  '*  been  mixed  and 
founded  in  a  general  mass  of  property  in  the  bank  of  the  i 
description'':  Doyle  v.  Murphy,  22  III.  502;  74  Am.  Deo.  165; 
School  Trustees  v.  Kirwin,  25  III.  73.    We  have  said  in  the 
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rdoent  esie  of  VhUm  NaL  Sank  ▼.  GoeU,  188  HL  127,  82 
8t  Rep.  119,  ^thai  tniBt  funds  can  only  be  panned  whm^ 
they  can  be  olearly  dietingaisbed  from  other  property  held 
by  the  trastee  or  by  those  representing  him.'' 

In  the  present  case  the  proof  shows  that  the  savings  ledger 
of  the  bank  contains  an  entry  of  the  appellee's  account  taken 
from  the  deposit  slip.  The  cashier  testifies:  *^  There  was  no 
difference  between  this  deposit  and  any  other  deposit  in  the 
savings  department;  it  came  in  just  the  same  and  was  entered 
just  the  same  as  any  other  savings  account"  It  so  remained 
for  over  four  months,  and  was  paid  out  with  the  other  mcmeys 
of  the  bank  from  time  to  time,  in  the  regular  course  of  bosi* 
ness,  upon  the  checks  of  depositors.  It  is  clear  thai  it  waa 
impossible  when  the  assignment  was  made  to  identify  the 
money  of  the  appellee  as  a  separate  trust  fund,  distinct  from 
the  other  moneys  of  the  bank* 

The  judgment  of  the  appellate  court  and  the  decree  or  order 
of  the  county  court  are  reversed,  and  the  cause  is  remanded 
to  the  latter  court,  with  direction  to  proceed  in  accordanoa 
with  the  views  here  expressed. 

Judgment  reversed. 

Banks  and  Bankivo  —  OuisaAL  avd  Spioial  Dbnsrb.  —  A  daparfft  «l 
money  in  a  bank  it  regarded  as  a  general  deposit,  in  the  absenoe  of  erideiioo 
to  the  contrary.  It  oreatea  the  relation  of  debtor  and  ereditor,  and  givva 
the  bank  the  right  to  mingle  the  money  with  its  own  fnnda;  while  a  special 
deposit  createe  the  relation  of  bailor  and  bailee,  learing  the  right  of  pn^ 
erty  in  the  bailor,  and  imposing  on  the  bank  the  duty  of  returning  the  origi* 
nal  money  or  thing  reoeired:  Alston  t.  StaU,  92  Ala.  ISi.  Bank  and  d^ 
poeitor  are  debtor  and  creditor,  where  fnnda  are  depoaitod  in  the  bank  to  ba 
need  in  the  nsaal  coarse  of  business:  Marim  Bamk  t.  CkandUr,  27  IlL  525; 
SI  Am.  Dec.  249;  Schmidt  t.  Barhtr^  17  La.  Ann.  261;  87  Am.  Deo.  527; 
MaUer  qf  Frank&n  Bank,  1  Paige,  249;  19  Am.  Deo.  413;  Lffnek  t.  Fhrwi 
NaL  Bank,  107  N.  T.  179;  1  Am.  St  Rep.  803;  Orittm  t.  CtmmercUd  NmL 
Bank,  87  Tenn.  350;  10  Am.  St  Rep.  669;  Shi^man  T.  Bank,  126  N.  Y.  318; 
82  AnL  St  Rep.  821;  Jom'it  v.  London  etc  Bank,  92  OaL  14;  27  Am.  St  B«p. 
82;  and  note  to  National  Bank  qf  NevAw^  t.  SmUh,  23  Am.  Rape  50-52L 
The  bank  does  not  assume  to  become  a  fiduciary  as  to  the  money  deposited^ 
nor  does  it  agree  to  hold  it  in  trust  for  the  depositor:  Hawn  t.  Blaehoeti,  107 
N.  C.  196;  22  Am.  St  Rep.  870.  The  transaction  cannot  be  regarded  as  a 
loan,  unless  the  money  is  left  not  for  safe-keeping,  but  for  a  fixed  period  at 
interest:  Law*9  JBstate,  144  Pa.  St  499.  The  rule  that,  when  deposits  ava 
received  by  a  bank,  unless  they  are  special  deposit!,  they  belong  to  it  as  a  part 
of  the  general  funds,  applies  where  the  deposit  is  of  trust  money,  nnlesi  tli# 
net  of  depositing  it  is  a  misappropriation  of  the  fund:  O'Connor  ▼•  MoAomiaf 
Bank,  124  N.  T.  324  A  certificate  given  by  a  bank  that  an  administrator  had 
*'  deposited  "  in  his  office  a  sum  of  money  payable  to  his  order  or  tho  order 
^  his  attorney,  "  on  return  of  this  oertificate,  twelva  months  af tar  datiw 
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wiih  tnierest,*  eridancM  not  neraly  «  deponl^  Iwt « lou  «r  iBTMtmeal  «C 
th«  money:  Baer*9  Appeal^  127  Pa^  St  360;  ImI  when  the  deposit  is  of  eooM* 
thing  else  ttiaa  mooey,  thia  reUtion  of  debtor  and  oreditor  oeiinol  ariie  fron 
the  mere  faot  of  deposit,  as  on  an  implied  oontraott  fim  NoL  Batik  ▼•  Qimm 
•iOe  ^oIL  BojO^  84  Tez.  4a 

Trvstkb. — Right  or  Onvoi  Qua  Tkuat  io  Follow  Xnrar  FBOVsnTt 
M  long  as  it  ean  be  identifiedt  See  Huekabee  t.  BUUng9lefft  16  Ala.  414;  60 
Am.  Dee.  1S3;  Laikrtyp  ▼.  Bampttm,  81  CaL  17;  89  Am.  Deo.  141;  Fmmm^ 
dc  Banik  ▼.  King^  57  Pa.  St.  202;  98  Am.  Dea  215;  Fini  NaL  Bamk  T. 
Hummel,  14  Cola  259;  20  Am.  St  Rep.  257;  Englar  ▼.  Offutt^  70  Md.  78;  14 
Am.  St  Rep.  332.  Where  the  property  of  the  benefioiary  has  beoome  nuii* 
gled  with  that  of  the  tmstee,  the  only  remedy  of  the  beneficiary,  ia  oass  of 
the  trnatee's  death  or  insolvenoy,  ia  that  of  k  creditor  of  the  estate:  JTsf^ 
T.  Rood^  64  Mich.  134;  52  Am.  Rep.  802;  Boaek  r.  Qoraga^  86  OU.  488.  Ia 
QafM99  EU'ite^  146  Pa.  St  49,  the  oTidenoe  was  that  a  decedent  ia  Ua  lifo- 
time  made  a  bank  deposit  to  the  credit  of  himself  as  **  trustee  lor  P.  ILy* 
end  at  the  time  of  his  death  the  deposit  so  stood,  both  vpoa  his  pass  book* 
and  npon  the  books  of  the  bank.  It  was  held  that,  pHma  /Ms,  P.  IL  waa 
entitled  to  the  fund,  though  the  pass  book  might  not  liaro  boon  ddiTond  la 
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OomANor.  —  One  teqant  in  common  is  not  permitted,  in  equity,  to  am|ufia 
an  interest  in  the  property  hostile  to  that  of  the  others,  and  therafoffa 
a  purchase  by  one  tenant  in  common  of  an  encnmbranoe  on  the  Joint 
ertate,  or  an  outstanding  titls  to  it,  is  hsld,  at  the  election  of  the  olhsr 
tenants  ia  common  within  a  reasonabls  time,  to  inure  to  the  equal  bono* 
fit  of  all  upon  their  contributing  their  proportion  of  the  conaideratioa 
actually  paid. 

OonoiARcr.  —  A  Thtant  ih  ooMMoif  of  a  Lsasshold  Estatb  mat  PmuiHAsa 
THB  Entibm  Estatb  of  his  landlord,  without  incnrring  any  obligation  la 
his  cotenants  to  share  in  the  benefit  of  the  purchase,  becanse  the  estato 
so  purchased  is  not  advsrse  to  the  leasehold  estate,  and  the  proper^ 
acquired  by  the  porohaeing  ootenant  is  not  inconsistent  with  the  teroM 

of  theleasob 

Hiiram  Barber  and  B.  U.  Fliehmannj  for  the  appellant. 

M.  A,  Delany  and  William  H.  Mohrmann^  for  the  appellee. 

ScHOLFiELD,  J.  Apellant  and  appellee  were  tenants  in  oom* 
men,  for  a  term  of  years,  of  a  certain  lot  in  the  city  of  Chi* 
cage.  Eight  days  before  the  term  expired  appellant  purchased 
and  obtained  from  their  landlord  a  deed  of  the  fee  of  the 
premises,  and  he  attempted  to  assert  certain  rights  in  regard 
to  the  leasehold  property  by  virtue  of  that  deed.  The  circuit 
ooart  decreed  that  appellant,  being  a  tenant  in  oommon  for  m 
term  of  years,  could  not,  in  equity,  without  the  consent  of  ap* 
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pelleei  become  the  owner  of  the  fee,  and  that  he  therefore  held 
the  titio  of  the  fee  ia  trust  for  appellee  as  well  as  for  himself^ 
upon  oontributioa  being  made  by  appellee  for  one  half  the 
amount  paid  for  the  fee.  In  this  we  think  there  was  error. 
The  rule  is,  as  contended  by  counsel  for  appellee,  that  tenants 
in  common  stand  in  such  confidential  relations  in  regard  to  one 
another's  interest,  that  one  of  them  is  not  permitted,  in  equity, 
to  acquire  an  interest  in  the  property  hostile  to  that  of  the 
other,  and  that  therefore  a  purchase  by  one  tenant  in  common 
of  an  encumbrance  on  the  joint  estate,  or  an  outstanding  title 
to  it,  is  held,  at  the  election  of  the  other  tenant  in  common, 
within  a  reasonable  time,  to  inure  to  the  equal  benefit  of  both, 
upon  his  contributing  an  equal  part  of  the  consideration  ao 
tually  paid:  Bracken  r.  Cooper,  80  111.  221. 

But  this  rule  is  limited,  by  its  own  terms,  to  the  acquisition 
of  hostile  interests,  and  so  here,  if  appellant  had  purchased  a 
title  adverse  to  the  title  of  the  landlord  of  appellant  and  ap- 
pellee, or  an  encumbrance  upon  that  title,  whereby  the  term 
of  appellant  and  appellee  would  be  affected,  the  rule  should  be 
enforced;  but  there  is  no  hostility  between  the  title  of  the 
landlord  and  that  of  his  tenant,  and  no  conveyance  by  the 
landlord  of  the  fee  can  possibly  affect  the  rights  of  the  tenant 
in  possession,  the  purchaser  and  grantee  of  the  fee  simply 
taking  the  place  of  the  grantor.  It  is  immaterial  that  appel- 
lant may  have  claimed  what  he  is  not  entitled  to  assert  under 
this  deed.  He  has,  by  virtue  of  it,  no  rights  that  his  grantor 
did  not  have,  and  he  has  acquired  thereby  no  rights  to  the 
leasehold  property  inconsistent  with  the  terms  of  the  lease. 
As  to  the  fee  held  by  the  landlord,  tenants  in  common  for  a 
term  of  years  can  owe  no  different  duty  to  each  other  than 
they  do  in  respect  to  any  other  distinct  estates,  for  their  privity 
does  not  extend  to  the  estate  remaining  in  their  landlord. 
The  reason  for  the  rule  not  existing  in  such  cases,  the  rule 
itself  can  have  no  application:  See  Freeman  on  Cotenancy, 
•ec.  155. 

The  decree  is  reversed,  and  the  cause  is  remanded  for  fur* 
ther  proceedings  consistent  with  this  opinion. 

Decree  reversed.  ^^^_^ 

CoTiNANOT.  —  A  ootanant  cannot  pnrchMe  an  anomiilMnuuM  «r  Ml  «i^ 
■teading  title  and  Mt  it  up  againit  the  others  for  the  pnrpoee  ef  d^riviac 
them  of  their  intoreeti  Weaver  ▼.  Wible,  25  Pa.  St  S70;  64  Am.  I>eo.  68% 
Vemable  ▼.  BenHfMmp,  3  Dana,  321;  28  Am.  Deo.  74;  Btittki  v.  Hmdf.  M 
Ark.  381;  73  Am.  Dea  497;  BmtJiari  r.  Bradahaw,  19  N«v.  S6|  6  Am.  81. 
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Repu  886;  Oarpmittr  r.  OarpatUr,  131  N.  T.  101|  S7  Am.  81,  Bflpu  M9. 
8neb  a  parchase  will  iniire  to  the  benefit  of  all  the  ootenaati,  but  they  will 
be  oompoUed  to  coatribnte  their  respeotiTe  ratioe  to  the  oondderation  paidi 
Uo^  ▼.  Lynch,  28  Pa.  St  419;  70  Am.  Deo.  137;  Weamr  ▼.  WSbU,  25  Pa. 
St.  270;  64  Am.  Deo.  696;  TUdal€  r.  Tisdafe,  2  Sneed,  606|  64  Am.  Dee. 
775;  Sneed  ▼.  Atherton,  6  Dana,  276;  82  Am.  Deo.  70;  Brmm  T.  JETaadlr*  ^ 
Ark.  381;  73  Am.  Deo.  497|  VenabU  r.  Beauehamp,  t  Daiia»  831;  28  Am. 
Dea  74;  mttwortk  ▼.  SUmi,  49  111.  78;  95  Am.  Deo.  577;  Dro^  ▼•  ^>>^>  tt 
Or.  59;  bat  a  tenant  in  oommon  may  reoortr  the  whole  tttato  ■gtiit  m 
imager:  MeFarkmi  ▼.  Simut,  17  Vt.  165;  44  Am.  Dm.  888ii 


Larmon  v. 

[140  IUJ1I0I%  90.] 

Ikmn  HOT  wirHiH  thb  Statute  of  Fbaudo.  —  If  a  hntbaad  fNviib 
hie  wife,  who  is  then  fatally  ill,  to  oonvey  oertain  of  her  property  to  him 
by  promudng  that  if  she  will  do  so  he  will  prooare  a  loan  thereon,  and 
with  the  prooeeds  will  redeem  the  property  from  a  previone  Jndioiat 
nle  thereof,  and  will  then  hold  it  lor  the  benefit  of  her  ehildroOy  tlm 
trast  thereby  created  is  not  an  express  trust  which  mast  bo  eridenoad 
by  a  writing  to  be  enforceable.  A  ooart  will  regard  the  failure  or  roi 
fnsal  to  hold  the  property  for  and  to  oonTey  it  to  the  ehildren  as  a  frauds 
and  will  therefore  decree  that  it  is  held  in  trast  for  and  shall  bo  oon^ 
Teyed  to  them. 

A  Trust  Bz  Malbvicio  Arisbi  WHUorre  a  person  acquires  the  logat 
title  to  property  by  means  of  an  intentional  false  or  frandnlent  Torbel 
promise  to  hold  the  same  for  a  certain  specific  porposa^  as*  for  ezampls^ 
to  convoy  it  to  another  ot  to  recouToy  it  to  the  grantor,  and  baTing  thw 
obtained  the  title,  retains  and  olaims  tho  property  m  hia  owa. 

W,  W.  Gurley^  for  the  appellants. 

George  L,  Paddock^  for  the  appellees. 

ScHOLViELD,  J.  This  18  a  contest  between  children  of  ft 
common  father  but  of  different  mothers,  in  regard  to  the 
title  to  certain  real  estate  in  the  city  of  Chicaga  Philip 
Larmon  was  twice  married.  The  defendants  are  the  childrea 
of  his  first  and  the  complainants  of  his  last  marriage.  His 
last  wife,  Louisa  Larmon,  the  mother  of  the  complainants 
owned  the  property  in  controversy  in  her  own  right,  free 
from  the  control  of  her  husband,  and  her  title  thereto  waa 
established  by  decree  of  court  in  a  suit  to  which  he  was  a 
party,  and  that,  too,  largely  upon  his  testimony.  Subse* 
qoently,  the  property  was  sold  under  a  decree  of  a  com- 
petent court,  and  bought  by  another  person,  and  she  failed 
to  redeem  within  the  time  provided  by  law  for  making  re* 
demption;  bat  she  then  made  an  agreement  with  such  pur* 
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chaser,  wbereby  he  told  the  certificate  of  purchase  to  her  for 
a  consideration  named,  to  be  paid  within  a  stipulated  time. 
After  the  making  of  this  agreement,  and  before  the  expiration 
of  the  time  within  which  she  was  allowed  to  make  payment, 
ehe  executed  a  deed  of  the  property,  and  assigned  the  certifi- 
cate of  purchase  to  her  husband,  Philip  Larmon.  The  deed 
and  assignment  of  the  certificate  of  purchase  purported  to  be 
absolute  and  without  any  conditions.  Soon  after  execating 
this  deed  and  assignment  she  died.  After  her  death  Philip 
Larmon  efTected  a  loan  of  $30,000  on  the  property,  and  with 
the  proceeds  of  this  loan,  and  $7,636  of  money  belonging  to 
her  estate^  he  paid  the  amount  due  upon  her  agreement  with 
the  purchaser  of  the  property,  and  obtained  a  deed  of  it  to 
himself.  Philip  Larmon  subsequently  died  intestate,  leaving 
the  mortgage  upon  the  property  unpaid,  and  without  having 
JOtade  any  transfer  of  the  title  to  the  property.  The  com- 
rplainants  allege  that  Philip  Larmon  held  the  title  to  the 
property  as  trustee  for  them,  as  heirs  at  law  of  Louisa  Lar- 
^mon,  deceased.  The  defendants  deny  the  trust,  and  plead 
the  statute  of  frauds.  The  court,  on  hearing,  decreed  that 
the  bill  be  dismissed. 

The  ruling  of  the  oourt  below  was  upon  the  assumption 
that  the  trust,  if  proven,  was  an  express  trust,  and  therefore 
obnoxious  to  the  statute  of  frauds,  and  upon  that  assumption 
the  ruling  was  unquestionably  correct,  for  the  proof  of  the 
trust  is  oral  only.  But  we  cannot  concur  in  the  view  that 
the  case  presented  is  that  of  an  express  trust.  The  evidence 
IS,  that  Philip  Larmon  made  repeated  requests  that  his  wife, 
Ijouisa,  should  place  her  title  in  him,  and  that  she  peremp> 
torily  refused  to  do  so,  until,  being  upon  her  deathbed,  and 
being  sensible  that  she  would  be  unable  to  make  the  pay- 
ment required  by  her  contract  with  the  purchaser  of  her 
property,  and  realizing  that  her  children  would  be  without 
other  means,  and  that,  one  of  them  being  a  minor,  it  would 
be  difficult,  if  not  impossible,  for  them  to  raise  the  money 
after  her  death  wherewith  to  comply  with  her  contract^  she 
finally  yielded  to  the  persistent  request  of  Philip  Larmon  to 
transfer  the  property  to  him,  to  enable  him  to  redeem  it  and 
hold  it  for  her  children,  and  accordingly  transferred  the  prop- 
erty to  him  for  that  purpose. 

Nelson  Monroe,  the  attorney  for  Louisa,  among  other  things, 
testified:  '^I  said  to  her  (i.  e.,  Louisa  Larmon,)  this:  that  if 
•he  would  make  the  conveyance,  Mr.  Larmon  assured  me  he 
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would  talce  the  title  and  would  manage  it, — take  up  this, 
make  m  loan,  redeem  from  this  certificate,  and  save  the  prop* 
«rtj  tn^  her  children.     She  had  repeated  several  times  that 
she  had  held  the  property  because  she  had  seen  so  much 
trcnible,  and  property  frittered  away,  that  she  wanted  to  hold 
it  BO  that  it  could  not  be  taken  away  from  her  children;  she 
wanted  to  save  it  for  them.     She  said  something  about  that 
Wtne^ — at  that  part  of  the  conversation, — if  I  would  have 
Mr.  Larmon  make  a  will  as  soon  as  might  be,  so  that  her 
children  —  for  the  benefit  of  her  children — so  that  her  chil- 
dren would  get  it.    I  told  her  I  would  endeavor  to  do  so, — 
to  have  him  make  such  a  will.     There  was  no  more  said  then 
that  is  necessary  to  tell.     We  were  there  quite  a  while  in  the 
room,  but  that  was  the  substance  of  it;  and  when  I  assured 
her  that  if  she  made  the  conveyance,  signed  and  executed 
the  deed  to  Mr.  Larmon,  it  would  have  the  effect  to  save  the 
property  for  her  children,  and  that  if  she  did  not  do  it  the 
property  might  be  lost,  she  thereupon  executed  the  deed." 
And  a^ain  he  testified:  ''On  the  third  day  of  May  Mr.  Lar- 
mon came  to  my  office  and  told  me  that  if  Mrs.  Larmon  died 
it  would  leave  the  property  in  bad  shape.     She  had  worked 
all  these  years  to  save  the  property,  and  he  wanted  me  to  go 
down  and  tell  her  to  convey  to  him, — let  him  manage  it  for 
the  benefit  of  her  children.     I  went  down  and  made  that 
statement  to  Mrs.  Larmon.     I  told  Mr.  Larmon  I  would  go 
down  and  have  her  make  the  conveyance,  so  at  to  save  the 
property.'' 

It  is  not  claimed  that  this  testimony  is  contradicted.  There 
is  no  offer  to  prove  that  there  was  any  consideration  paid  by 
Larmon  to  his  wife  as  the  consideration  for  which  she  put 
tlie  property  in  his  hands.  Aside  from  the  testimony  of  Mon- 
roe, there  is  enough  in  the  record  to  raise  the  presumption 
that  the  transaction  was  without  any  valuable  consideration 
passing  from  him  to  her.  By  the  necessities  of  her  situation, 
Mrs.  Larmon  was  compelled  to  put  the  control  of  her  property 
in  some  one  who  could  speedily  raise  money  upon  it  where- 
with to  meet  her  engagement,  in  order  to  regain  title  to  it,  and 
her  husband,  by  his  representations  that  he  would  do  this 
and  save  the  property  for  her  children,  induced  her  to  not  put 
it  in  the  hands  of  others,  but  in  his  hands;  but  for  that  repre- 
sentation he  could  not  have  obtained  her  title.  He  undertook 
to  do  for  her  what  she  was  unable,  by  reason  of  her  fatal  sick- 
ness, to  do  for  herself^  and  what  she  was  induced  to  believe 
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that  her  children,  hj  reason  of  the  miiioritj  of  ooe^  oonld 
do  after  her  death. 

It  is  eaid  in  Hill  on  Trnstees,  4th  Am.  ed.,  p.  234:  "*  Whom 
a  person  by  means  of  his  promises,  or  otherwise  by  hia  gen-^ 
eral  conduct,  prevents  the  execution  of  a  deed  or  will  in  favor 
of  a  third  party  with  a  view  to  his  own  benefit,  that  is  olearlj^ 
within  the  first  head  of  frauds,  as  distinguished  by  Lord  HardU 
wicke,  vis.,  that  arising  from  facts  or  circumstances  of  impcK 
sition;  and  the  person  so  acting  will  be  decreed  to  be  a  iium 
tee  for  the  injured  party,  to  the  extent  of  the  interest  of  which 
he  has  been  thus  defrauded."     Among  other  illustrations  th» 
author,  on  the  same  page,  gives  the  following:  **  And  in  an* 
other  case,  where  the  wife  of  a  copyholder  prevented  her  hn^ 
band  from  vesting  the  copyhold  in  his  son  after  his  death,  bj 
promising,  herself,  to  make  it  over  to  him  if  he  appointed  her 
his  successor  instead  of  the  son,  she  was  decreed  to  be  a  tros* 
tee  for  the  son,  notwithstanding  the  statute  of  firauda,  on  the 
ground  of  fraud."    It  would  seem  to  be  equally  within  the 
principle  for  the  person,  by  means  of  his  promises,  to  induce 
a  party  not  to  let  real  estate  descend  as  it  would  otherwise 
have  been  left  by  him  to  descend,  for  the  injury,  in  the  case 
mentioned,  to  the  legatee  or  grantee,  cannot  be  different  or 
greater  than  is  the  injury  to  the  heir,  if  he  ia,  by  like  meana^ 
deprived  of  what  would  otherwise  have  been  his  inheritance; 
and  the  rule  is  thus  stated  in  2  Pomeroy's  Equity  Jurispm* 
dence,  sec.  1055:  ^  A  second  well  settled  and  even  common 
form  of  trusts  ex  maleficio  occurs  whenever  a  person  acquiree 
the  legal  title  to  land  or  other  property  by  means  of  an  inten- 
tionally false  and  fraudulent  verbal  promise  to  bold  the  same 
for  a  certain  specified  purpose,  as,  for  example,  a  promise  to 
convey  the  land  to  a  designated  individual,  or  to  reconvey  it 
to  the  grantor  and  the  like,  and  having  thus  fraudulently  ob* 
tained  the  title,  he  retains,  uses,  and  claims  the  properly  as 
absolutely  his  own,  so  the  whole  transaction  by  means  of  which 
the  ownership  is  obtained  is  in  fact  a  scheme  of  actual  deceit ** 
See,  to  like  effect,  1  White  and  Tudor's  Leading  Cases  in 
Equity,  4th  Am.  ed.,  pt.  1,  p.  352,  and  cases  cited  in  note. 
The  editors  there  say  that  where  the  conveyance  is  gratuit- 
ous,—  where  one  obtains  a  gift  of  property  on  the  faith  of  a 
parol  assurance  that  he  will  dispose  of  it,  either  wholly  or  in 
part,  in  a  particular  way, — equity  will  enforce  performance  ol 
the  agreement. 

It  was  not  indispensable  here  to  prove  that  the  husband^ 
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when  he  had  the  wife's  title  pat  in  hie  name,  told  anybody 
thai  he  did  not  intend  to  keep  his  promise.  That  may  be  in- 
ferred from  the  circumstance  that  he  did  not  comply  with  bis 
promise,  althongh  there  was  nothing  intervening  to  prevent  it 
He  is  presumed  to  have  intended  to  do^  when  he  obtained  the 
property,  what  he  finally  did  do. 

In  our  opinion  the  parol  evidence  was  admissible,  notwith- 
standing the  plea  of  the  statute  of  frauds,  and  it  established 
a  trust  exmaJeficio  in  Philip  Larmon:  TTtUiams  v.  FreeZand, 
29  N.  J.  Eq.  417;  Brum  v.  JSmon,  76  Cal.  526;  7  Am.  St 
Rep.  189;  Wood  v.  Rahe,  96  N.  Y.  426;  48  Am.  Rep.  640. 
Those  claiming  as  his  heirs  succeed  him  as  such  trustee: 
Perry  on  Trusts,  sec.  171. 

The  decree  is  reversed  and  theeanse  is  remanded  to  the  cir- 
cuit court  of  Cook  County,  with  direction  to  that  court  to  enter 
a  decree  in  conformity  with  the  prayer  of  the  bilL 

Decree  reversed.  ^__^ 

TftusTS. »  Statuts  of  Frauds  doM  aol  apply  to  tnista  thai  ariie  by 
Implication  or  oonstraotioa  of  Uw:  Maddcx  ▼.  Rowe,  23  Ga.  491;  6S  Ain. 
Dee.  635;  Ogborm  r.  EndkoU,  6  CaL  149;  66  Am.  Deo.  498;  Mvtual  Fire  Ina, 
Ok  ▼.  IkaU^  18  Md.  26;  79  Am.  Deo.  673;  BrUM  ▼.  Bri$on,  75  CaL  525;  7 
Am.  St  Re^  189;  Roby  t.  CoUhour,  135  HI.  300;  Hap§  r.  Oioater,  88  CaL 

66a 

Tmnns  sz  Malstioio.  — That  loch  tmste  ariAe  wheneTor  a  person  ao- 
q^irm  the  legal  title  to  property  by  false  and  frandolent  promises  to  hold  it 
for  a  oertain  apeoified  pnrpose:  See  Sweei  ▼.  Jaeoekit  6  Paige,  355;  81  Am. 
Dee.  252;  Oro9e$  r.  Fulsome,  16  Mo.  543;  57  Am.  Deo.  247;  Oilpatrick  t. 
Glidden,  81  Me.  137;  10  Am.  SL  Rep.  245;  NordJtoU  ▼.  NordhoU,  87  CaL 
56^  22  Am.  St.  Rep.  268;  Ragadale  ▼.  Ragsdale,  68  Miss.  92;  24  Am.  St. 
Rspi  256;  ^riaon  ▼.  Briton,  75  CaL  525;  7  Am.  St  Rep.  189;  CarUr  ▼.  OUh 
mm,  29  Neb.  324;  26  Am.  St.  Rep.  381;  OtUler  r.  Babcock,  81  Wis.  195;  29 
An.  St.  Repb  882;  ffaifs  ▼.  OtoUer,  88  Cal.  560;  Alaniz  t.  Cawnave,  91  Cal. 
41;  Brown  v.  Doane,  86  Qa.  32.  Thus  where  a  party  by  Toluntarily  assnin* 
ing  a  oonfidential  relation,  as  that  of  a  trustee,  to  save  the  homestead  of 
tDother,  and  by  means  of  confidenoe  thus  inspired,  obtains  the  title  thereto 
tad  refnsee  to  perform  his  promises,  the  law  will  raise  a  coniitructive  tmst, 
whieh  a  oonrt  of  equity  will  enforce^  and  the  statute  of  frauds  will  have  no 
application:  Onthn  r.  Bichardaon,  128  IlL  178.  See  further  the  note  to 
Thompion  v.  White,  1  Am.  Dea  258.  But  a  mere  verbal  promise  by  the 
gnmtee  in  a  deed  for  land,  absolute  on  its  faoe,  that  he  will  hold  for  the 
IM  of  the  grantor  and  will  reoonvey  on  request  or  on  a  specified  eontin* 
geocy,  is  void  under  the  statute,  and  the  subsequent  repudiation  of  such 
proouae  by  the  grantee  is  not  such  a  fraud  as  authorises  a  court  of  equity  to 
grant  relief  by  enforcing  the  trust,  in  the  absence  of  fraud,  imposition,  or 
aistake  at  tho  time  the  deed  was  executed:  Brock  t.  Brock,  90  Ala.  86. 
Compare  B€ur  T.  CDonnell,  76  CaL  469;  9  Am.  St.  Rep.  242;  ChampUn  v. 
188  BL  163;  29  Am.  St.  Rep.  323^  and  note,  327,  328. 
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Enoampmbnt  Go. 

(110  iLLXMOn,  318.] 

Fraud  axd  CncuMTBirnoN  nr  Pboourino  thb  Exbcutiov  ov  ait  Iimmv* 
MXNT  CUNNOT  BB  Bbtablishbd  by  Ahowiiig  failara  of  or  fraud  in  ili 
oouside ration,  where  there  if  no  preUnoo  that  any  triok»  device,  or  aiti* 
iice  was  resorted  to  to  procure  such  ezeontion,  nor  that  the  party  aga* 
iug  it  did  not  know  or  nndentand  what  be  wm  doing. 

pRACTicB.  — Iv  THB  Qbnbbal  lasuB  IB  Plbadbd,  and  a  atipnlatioa  entered 
into  and  an  order  of  the  ooart  thereon  made  to  the  offeot  that  the  de- 
fendant shall  have  the  right  to  prove  any  matter  which  would  be  admi»> 
eible  a  upecially  pleaded,  the  defendant  cannot  be  prejadioed  bj  tba 
sustaining  of  a  domurrer  to  a  special  plea  interpoeed  by  him. 

Practicb.  —  Variamob  bbtwebn  a  Plbadivo  and  ah  IirflTBUMBMT  Owwwmm^ 
IN  EviDRNCB  thereunder  cannot  be  nrged  for  the  first  time  on  apposL 

Corporations.  — A  Subsoriftidn  of  MoNSfa  to  bb  Paid  to  ▲  Oobtob^ 
TiON  NOT  TBT  EXISTING  is  enforceable  by  it  after  it  oomee  into  exist- 
ence. Such  a  subscription  is  in  the  nature  of  a  continuing  offer,  whiek 
ripens  into  a  binding  obligation  when  the  corporation,  being  folly  orgaa> 
ized,  accepts  such  offer. 

Corporations.  — Notiob  ov  thb  AccBPTAirGB  bt  a  Corporation  ov  ▲  Sir»> 
80RIPTI0N  VOR  RB  Bbnbvit,  made  before  it  was  organiied,  is  not  iieoea> 
sary.  Such  acceptance  may  be  inferred  from  the  conduct  of  the  corpo- 
ration in  retaining  the  subscription  paper  in  its  poeseesion  and  ezpendinn 
large  sums  of  money  on  the  faith  of  it. 

Corporations — Subscription  Papbr— Dollar  Mark,  Abbbnob  ov. — When 
it  appears  from  a  subscription  paper  that  the  subscriber*  agree  to  pay 
certain  sums  of  money,  and  the  amount  which  each  is  to  pay  is  expresaed 
in  figures,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  ooa« 
trary.  that  they  represent  dollars. 

Corporation  to  Conduct  Hotbl  Businbsb,  Powbrb  ov. — A  oorporatuMi 
incorporated  to  conduct  a  general  hotel  business,  has  power  to  anbecribo 
a  sum  of  money  to  be  used  by  another  corporation  about  to  be  formed 
for  the  purpose  of  carrying  on  an  international  military  encampment  is 
the  city  in  which  tho  subscribing  corporation  conducts  its  business. 

Corporation,  Powbrs  ov.  —  A  Corporation  Orgaribbo  to  Carry  oh  a 
Hotbl  Business  has,  as  incident  to  its  powers,  the  power  to  adopt  and 
promote  all  reasonable  expedients  directly  calculated  to  increase  tho 
number  of  its  patrons,  such  as  advertising,  employing  agents  to  solieit 
patronage,  running  omnibuses  and  otlier  vehicles  to  convey  guesta  to 
and  from  the  hotel,  and  other  similar  expedients. 

Subscription,  Consideration  vor.  —  When  money  is  expended,  labor  b^ 
stowed,  and  materials  furnished  on  the  faith  of  a  subecription  pap«r» 
a  consideration  sufficient  to  sustain  it  exists,  and  it  becomes  imv^ 
cable. 

Plbadinq  —  Dbntino  thb  Execution  ov  ah  Instrumbnt  bt  ▲  Cobpoba* 
noN.  —  If  an  instrument  sued  upon  purports  to  be  signed  by  a  oorpo- 
ration  by  its  president,  his  authority  to  execute  it  eannot  be  put  is 
issue  under  the  statute  of  Illinois  except  by  a  plea^  verified  by  an 
davit  denying  the  execution  of  such  instrument. 
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flm  wHirrioir  to  ▲  Corfosatioh  Aboct  to  bi  Formio.  — Kotioe  to  %  rab* 
■criber  of  a  ram  of  money  to  be  paid  to  a  oorporatioii  to  be  fonnod,  thai 
his  ■abecription  hat  been  accepted  by  it»  is  not  neoessarj  if  il  has  la 

fact  accepted  and  acted  upon  such  snbscription. 

8.  K.  Dow  and  Jonah  Bumham^  for  th6  appellant 
Cralty  Brothers^  for  the  appellee. 

Batley,  J«  This  was  an  action  of  aMtimptft,  bfonglit  hj 
the  International  Militarj  Encampment  Company,  {at  the 
nsc  of  Robert  E.  Jenkins,  receiver,  against  the  Bicheliea 
Hotel  Company,  upon  the  following  contract:— 

*'  Whereas,  in  pursuance  of  the  wishes  of  a  large  number 
of  the  prominent  citizens  of  Chicago,  an  association,  of  which 
ex-Governor  John  L.  Beveridge  is  president,  has  been  formed 
for  the  purpose  of  inaugurating  and  carrying  out  an  interna- 
tional military  encampment,  on  a  large  scale,  in  or  near 
Chicago,  in  September  or  October,  1887,  which  is  the  semi- 
centennial year  of  the  city;  and 

**  Whereas,  the  successful  carrying  out  of  the  said  encamp- 
ment and  celebration  is  expected  to  be  of  great  benefit  to  the 
city  and  its  business,  and  can  only  be  properly  and  creditably 
accomplished  by  the  expenditure  of  large  sums  of  money; 

**  Now,  therefore,  we,  the  nndersigued,  do  hereby  subscribe 
the  sums  set  opposite  our  respective  names,  and  ag^ree  to  pay 
the  same  to  the  treasurer  of  the  '  International  Military  Bn* 
campment  Company  of  Chicago,  Illinois,'  upon  the  call  of  the 
directors  of  the  said  company,  the  sum  so  subscribed  and 
paid  to  be  used  at  the  discretion  of  the  said  directors  in  car- 
rying out  the  said  encampment  and  celebration,  and  in  the 
event  of  the  amount  of  money  so  subscribed  being  deemed  by 
the  directors  to  be  insufficient  for  carrying  out  said  encamp* 
ment  in  all  its  details,  the  subscriptions  hereto  made  shail 
not  be  binding  upon  the  subscribers: — 

HAMIS.  aifOITMTB. 

Palmer  House  (two  thousand) 2,000 

Ihe  Richelieu  Hotel  Co.,H.  V.  Be  mis,  president  •    •    •  1,000 

McCoy's  Hotel,  William  McCoy 500 

)  eland  Hotel,  Warren  F.  Leland 1,000 

BriggB  House,  Frank  Murran 8,000 

Commercial  Hotel,  C.  W.  Dabb  ft  Ca 600 

Drake,  Parker  &  Co 1,600 

H.M.  Kinsley ,    .    .    •    .     600 

Thompson's  Restaurant,  A.  Cummings  ••••••     600 
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Willonghby,  Hill  &  Ca 600 

Charles  Kern 800 

H.  H.  Koblsaat 600 

Rector's  Oyster  House 160 

Wm.  Werner  &  Co 200 

B.  B.  Smith SOO 

Lansing  and  Sickler     ••••••••••••  200 

Race  Brothers •••••  160 

A.  Booth  and  Son •    •  100 

Sturckow  and  Kadish  (Vienna  Bakery)     •    •    •    •    •  100" 

A.  B.  Young,  Anna  Hoase     ••••••••••  60 

B.  A.  Bacbelder,  Southern  Hotel •••  200 

J.  W.  Boardman  &  Co.,  Hotel  Woodroff SOO 

Albaugh  House,  Albangh  and  Carr    •••••••  160 

Hotel  Brevoort,  Field  and  Hubbard 200 

J.  M.  Haslett  &  Co.,  Doming  Hotel 100 

C*  Pirrung,  Massasoit  Hotel ••  100 

Raggio  Brothers,  St  Charles  Hotel 100 

B.  Philbrick  and  Son,  Clarendon  House      •    •    •    •    •  100 

Sestauranta. 

Batohelder's  Restaurant •    •    •    •    •  150 

Oatilt  House,  Roders  and  Welch 200 

City  Hotel,  W.  F.  Orcutt 100 

Columbus  Hotel,  S.  S.  Buckley 100 

Washington  Hotel,  M.  J.  Henderson  (if  there)    •    •    •  100 

Farwell  House,  B.  S.  Pinney 100 

Hotel  Royal,  R.  B.  Qallup 100 

Mrs.  M.  J.  Spiking  (pay  in  September) 100 

D.  A.  Darley 100 

Thos.  A.  Dean  (conditionally  on  being  in  bnsiness)  •    •  100 

Thos.  S.  Brown,  pay  in  July  and  August    •    •    •    •    •  100 

N.  D.  Laughlin,  Laughlin's  European  Hotel    •    •    •    •  100 

Garden  City,  George  B.  Macshano      •••••••  100 

Brockway  and  Milan 160 

J.  D.  Fanning,  Revere  House 100 

W.  J.  Kuhns  and  Son 100 

The  declaration  consists  of  three  special  oonnta.  In  the 
first  count  said  subscription  paper  or  oontraot  is  set  ont  in 
hsBC  verbuj  except  that  all  the  signatures  and  amounts  sub- 
scribed, other  than  those  of  the  defendant^  an  omitted.  In 
the  second  count  said  instrument  is  set  out  as  being,  in  legal 
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effect,  a  contract  by  the  defendant  to  paj  the  plaintiff  the 
sum  qf  one  thousand  doUan,  upon  the  terms  and  conditions, 
and  upon  the  consideration  therein  stated.  The  third  oount 
sets  out  the  body  of  said  instrument  in  hac  ver6a,  and  avers 
that  it  was  signed  by  the  defendant,  by  the  name  and  style  of 
''The  Richeliea  Hotel  Company,  H.  V.  Bemis,  President, 
11000/'  no  reference  being  made  to  the  subscriptions  of  the 
other  subscribers.  Bach  of  the  counts  avers  an  acceptance  of 
said  subscription  by  the  plaintiff,  the  performance  on  its  part 
of  the  conditions  therein  prescribed,  and  a  proper  call  by  it 
upon  the  defendant  for  the  amount  of  said  subscription. 

The  defendant  appeared  and  pleaded  iion  OMumpnt.  After^ 
ward,  by  leave  of  the  court,  an  additional  plea  was  filed,  par- 
porting  to  be  a  plea  of  fraud  and  circumvention  in  procuring 
the  execution  by  the  defendant  of  said  subscription.  The 
fraud  and  circumvention  alleged  consisted,  in  substance,  of 
divers  representations  and  promises  by  the  plaintiff  to  the 
defendant  as  to  the  nature  and  extent  of  the  proposed  inter* 
national  military  encampment,  and  the  number  of  officers, 
troops,  musicians,  etc,  who  would  thus  be  brought  together, 
and  also  of  a  promise  by  the  plaintiff  that  the  defendant's 
hotel  should  be  and  become  the  headquarters  of  the  officers  of 
the  United  States,  of  the  several  states  and  of  foreign  govern* 
ments  participating  in  said  encampment,  and  the  subsequent 
failure  on  the  part  of  the  plaintiff  to  keep  its  said  promises 
by  holding  a  military  encampment  such  as  it  had  represented, 
or  by  causing  the  Richelieu  Hotel  to  become  the  headquarters 
of  the  officers  oommanding  the  troops  at  said  encampment 
To  said  plea,  a  special  demurrer  setting  up,  among  other 
things,  that  the  matters  stated  in  said  plea  did  not  amount 
to  fraud  and  circumvention,  was  sustained. 

The  defendant,  by  leave  of  the  court,  then  filed  a  further 
plea,  setting  up  a  total  failure  of  the  consideration  of  said  sub- 
icription.  To  that  plea  a  demurrer  was  interposed,  and  while 
•aid  demurrer  was  pending,  by  agreement  of  the  parties  made 
in  open  court,  an  order  was  entered  in  the  cause  that  all  evi- 
dence might  be  introduced,  under  the  general  issue,  which 
might  be  well  pleaded.  The  demurrer  to  said  additional  plea 
was  thereupon  sustained,  the  court,  at  the  same  time  and  as 
a  part  of  the  same  order,  repeating  the  order  already  entered 
bj  agreement,  ae  to  the  adn^ission  of  evidence  under  the 
|BDM«1  issue. 
Upon  the  issues  thus  formed,  a  trial  was  had  before  the 
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court  and  a  jury,  rosalting  in  a  Terdiot  finding  the  issaea  for 
the  plaintiff  and  aseeseing  its  damages  at  nine  hundred  dd- 
lare,  and  the  court,  after  denying  the  defendant's  motion  fiira 
new  trial,  entered  judgment  on  the  verdict  On  appeal  by  the 
defendant  to  the  appellate  court,  aaid  judgment  was  affirmed, 
and  the  present  appeal  is  from  said  judgment  of  affirmanoe^ 
the  appellate  court  having  granted  a  certificate  that  the  ease, 
although  involving  less  than  one  thousand  dollars,  involved 
questions  of  law  which,  on  account  of  principal  and  collateral 
interests,  should  be  passed  upon  by  this  court 

It  is  insisted  that  the  trial  court  erred  in  sustaining  demup* 
rers  to  said  pleas.  We  think  it  clear  that  the  first  additional 
plea  was  insuflicient  It  attempted  to  set  up  as  a  defense 
fraud  and  circumvention  in  procuring  the  execution  by  the 
defendant  of  the  instrument  sued  on,  but  the  fraud  set  op  re- 
lates solely  to  the  consideration  of  said  instrument,  and  not 
to  procuring  its  execution.  There  is  no  pretense  that  any 
trick,  device,  or  artifice  was  resorted  to  by  the  plaintiff  to  pro- 
cure the  defendant's  signature  to  said  instrument,  or  that  the 
defendant,  at  the  time  it  was  signed,  did  not  know  precisely 
what  it  was  doing,  and  did  not  sign  the  instrument  knowingly 
and  understandingly,  and  with  the  intention  of  executing  pre- 
cisely the  instrument  it  did  execute.  The  rule  is  well  settled 
that  this  defense  can  be  sustained  only  by  evidence  of  fraud 
or  covin  in  relation  to  the  execution  of  the  instrument,  and 
not  by  evidence  of  fraud  in  relation  to  the  consideration  on 
which  it  is  based:  Woods  v.  Hynes^  1  Scam.  103;  Mulford  v. 
Shepardy  1  Scam.  583;  83  Am.  Dec.  432;  Adams  y.  Wooldridge^ 
8  Scam.  255;  Latham  v.  Smithy  45  III.  25;  Shipley  v.  OarroU^ 
46  111.  285;  Depuy  v.  Schuyler,  45  111.  306;  Clarke  v.  Johnson, 
54  111.  296;  Elliott  v.  Levings,  64  111.  213;  Baeter  r.  Minard, 
26  111.  494;  Hendrix  v.  The  People,  9  111.  App.  42. 

Whether  the  decision  of  the  court  sustaining  the  demurrer 
to  the  second  additional  plea  was  erroneous  or  not,  it  seems 
clear  that  the  defendant  was  in  no  way  prejudiced  by  it  If 
it  be  conceded  that  a  defendant  to  a  suit  on  a  non*negotiable 
instrument,  in  order  to  avail  himself  of  the  defense  of  a  total 
failure  of  consideration,  must  specially  plead  it  the  order  of 
court  entered  by  agreement  of  the  parties,  giving  the  defend- 
ant a  right  to  prove  any  matter  which  would  be  available  if 
specially  pleaded,  under  the  general  issue,  placed  the  defend- 
ant in  quite  as  advantageous  a  position  as  it  would  have  been 
in  if  its  plea  of  failure  of  consideration  had  been  sustained* 
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The  order  of  court  entered  by  agreement  of  the  parties  was  at 
least  as  efiTectual  for  the  purpose  for  which  it  was  entered,  as 
a  mere  stipulation  of  the  parties  to  the  same  effect  would 
have  been.  In  Carpenter  ▼.  Fini  iVal.  Bant^  119  111.  852,  we 
held  that  where  the  parties  had  stipulated  that  defenses 
which  could  properly  be  set  up  by  special  plea  might  be  in* 
troduced  under  the  general  issue,  the  case  stood  in  the  same 
condition  as  though  the  general  issue,  and  special  pleas  prop- 
erly presenting  such  defenses,  had  been  pleaded.  The  defend* 
ant  was  thus  accorded  an  opportunity  of  availing  itself  of  the 
defense  attempted  to  be  set  up  by  its  plea,  just  as  fully  and 
effectually  as  it  could  have  done  if  the  demurrer  had  been 
overruled. 

The  next  point  made  is,  that  the  subscription  contract 
should  have  been  excluded  on  account  of  a  material  variance 
between  said  instrument  and  the  instrument  set  out  in  the 
declaration.  The  variance  now  pointed  out  is  this:  The  dec- 
laration describes  said  instrument  as  an  agreement  by  which 
the  defendant  undertook  and  promised  to  pay  the  plaintiff, 
for  the  consideration  therein  named,  the  sum  of  one  thousand 
dollars,  setting  out  the  contract  of  subscription  with  the  de- 
fendant's signature  and  subscription  only  appended  thereto, 
while  the  instrument  offered  in  evidence  bears  the  signatures 
and  subscriptions  of  a  large  number  of  other  parties  besides 
the  defendant,  and  said  instrument,  so  far  as  the  defendant's 
Bubscription  is  concerned,  contains  no  sign  or  dollar  mark 
indicating  that  said  subscription  was  for  the  sum  of  money 
alleged  or  for  any  sum  of  money. 

Without  pausing  to  determine  whether  what  is  now  thus 
pointed  out  constituted  a  material  variance,  it  is  sufBcieot  to 
saj,  that  at  the  time  the  subscription  paper  was  offered  and 
admitted  in  evidence,  it  was  not  objected  to  on  the  ground  of 
▼ariance,  nor  was  any  variance  between  it  and  the  declaration 
pointed  out  or  even  suggested.  Its  admission  in  evidence  was 
objected  to  on  several  other  specific  grounds,  but  this  objec- 
tion was  not  made.  Under  our  present  practice,  if  a  party 
wishes  to  insist  upon  a  variance  between  the  allegation  and 
proof^  he  must  point  out  the  variance  specifically,  if  for  no 
other  purpose,  for  that  of  enabling  the  opposite  party  to  so 
amend  his  pleading  as  to  make  it  conform  to  the  evidence 
offered,  and  thus  avoid  defeat  upon  a  point  in  no  way  involv- 
ing the  merits  of  the  controversy:  Lake  Shore  etc.  IVy  Oik 
Y.  iPard,  135  111.  511;  Si.  Clair  Ben.  Soe.  v.  FieUam^  97  IlL 
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474.    It  Ib  manifestly  too  late  to  raise  a  question  of  Tarianoe 
for  the  first  time  on  appeaL 

The  next  contention  is,  that  the  plaintiff  was  no  party  to 
said  contract  of  snbscription,  and  that  no  suit  thereon  in  its 
name  can  be  maintained.  Although  said  contract  is  withooi 
date,  the  evidence  tends  to  show  that  it  was  executed  by  tlM 
defendant  some  time  in  March,  1887,  and  it  was  admitted  at 
the  trial  that  the  plaintiff  did  not  become  fully  incorporated 
until  April  25,  1887.  It  is  insisted,  therefore,  that  at  the 
time  the  subscription  was  made,  the  International  Military 
Encampment  Company  was  a  mere  voluntary  association, 
and  that  the  right  of  action,  if  any  exists,  is  in  that  associa- 
tion, or  its  treasurer,  and  not  in  the  corporation  afterwards 
organized  under  the  same  name. 

In  support  of  this  contention  appellant  further  insists  thai 
at  the  time  the  subscription  was  made,  there  was  no  intention 
on  the  part  of  the  promoters  of  said  military  encampment  to 
form  a  corporation,  and  that  their  organisation  as  a  corpora- 
tion  was  an  afterthought,  and  there  is  some  evidence  lending 
countenance  to  that  theory.  On  the  other  hand,  there  seems 
to  us  to  be  evidence,  to  be  derived  in  part  from  the  phrase- 
ology of  the  subscription  contract,  but  mainly  from  the  ear- 
rounding  circumstances,  tending  to  show  that  it  must  have 
been  the  original  intention  of  the  promoters  of  said  enterprise 
to  carry  it  on  by  means  of  a  corporation  to  be  organized  as 
soon  as  the  requisite  subscriptions  should  be  obtained,  under 
the  name  adopted  in  the  subscription  contract  It  thus  ap- 
pears that  the  question  here  suggested  was  a  mere  question  of 
fact,  which,  by  the  judgment  of  the  appellate  court,  is  conolo- 
sively  settled  adversely  to  the  appellant,  and  for  all  the  pur- 
poses of  this  appeal  it  must  be  assumed  that  the  formation  of 
a  corporation  under  the  name  adopted  was  contemplated  from 
the  first. 

The  case  then,  as  presented  here,  is  one  of  a  subscription, 
not  to  an  existing,  but  to  a  contemplated  corporation,  and 
the  question  is,  whether  such  subscription  is  enforceable  by 
the  corporation  after  it  oomes  into  being.  Questions  of  this 
character  most  frequently  arise  in  case  of  preliminary  sub- 
scriptions to  the  capital  stock  of  corporations  not  yet  organ- 
ized, and  it  is  held  that  such  subscriptions  are  in  the  nature 
of  continuing  offers  to  take  stock  upon  the  organization  of  the 
corporation,  and  they  ripen  into  binding  contracts  when  the 
corporation,  after  becoming  a  corporate  body,  accepts  the  offer: 


Jan.  1892.]    Richsubu  Hotel  Co.  v.  Intsb.  M.  B.  C!a     241 

OroM  ▼.  PinehneyviOe  MiU  Co.,  17  HL  64;  Taniea  eU.  R.  B. 
Co.  ▼.  MeNeely^  21  111.  71;  2  Beach  on  Corporatioua,  aao.  612; 
«Dd  numeroas  decisions  cited  in  note. 

The  same  principle  is  held  to  be  applicable  to  other  prelim* 
inary  contracts.  Thus  in  JokriBUm  ▼.  Evring  FemaiU  Unveemiy^ 
35  111.  518,  it  was  held  that  a  subscription  for  the  building  of 
a  university,  made  prior  to  its  incorporation,  but  in  oontem- 
plation  thereof,  was  legal  and  binding  upon  the  party  making 
it  So  in  Snell  v.  Trustees  of  M.  E.  Church,  68  111.  290,  it  was 
held  to  be  no  defense  to  a  suit  to  enforce  a  subscription  to  aid 
in  building  a  church,  that  at  the  time  of  the  sobscription  the 
society  was  not  incorporated. 

But  it  is  said  that  the  evidence  fails  to  show  an  acceptance 
of  the  subscription  by  the  plaintiff  after  its  inoorporation. 
Whether  such  acceptance  took  place  or  not  is  a  mere  question 
of  fact  which  is  not  open  for  consideration  here.  It  may  be 
said,  however,  that  no  formal  acceptance  was  necessary,  an 
acceptance  being  inferable  from  the  conduct  of  the  plaintiff 
in  retaining  the  subscription  in  its  possession  and  expending 
large  sums  of  money  on  the  faith  of  it,  and  these  fiAOts  the 
evidence  tends  to  prove. 

But  it  is  claimed  that  before  any  valid  acceptance  took 
place  the  defendant  recalled  its  offer,  and  thus  put  an  end  to 
its  liability.  Whether  such  withdrawal  took  place,  and  whether 
it  occurred  before  the  plaintiff  had  accepted  the  subscription^ 
are  of  course  questions  of  fact  not  reviewable  here.  The  evi- 
dence tends  to  show  that  on  the  thirteenth  day  of  September, 
1887,  and  nearly  five  months  after  the  plaintiff's  incorpora- 
tion, Bemis,  the  defendant's  president,  met  one  of  the  plain* 
tiff's  officers,  and  notified  him  that  the  defendant  withdrew 
from  its  subscription,  at  the  same  time  producing  and  deliT- 
ering  to  said  officer  his,  Bemis^s,  check  for  one  hundred  dol* 
lars,  and  telling  him  that  that  was  all  the  defendant  oould 
do;  bat  the  evidence  also  tends  to  show  that  long  before  this 
attempted  revocation,  the  plaintiff,  on  the  faith  of  this  and 
other  subscriptions,  had  expended  considerable,  if  not  large, 
sums  of  money,  and  had  incurred  divers  liabilities  in  at- 
tempting to  secure  the  attendance  at  the  proposed  military 
encampment  of  bodies  of  foreign  troops,  and  in  making  other 
preparations  for  said  encampment.  The  judgment  of  the 
appellate  court  has  settled  the  fact  that  the  plaintiff's  accept- 
ance of  the  subscription  was  prior  to  the  defendant's  attempted 
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withdrawal,  so  as  to  preclude  all  inTestigation  of  that  qnea-^ 
tion  here. 

It  is  also  contended  that  said  subscription  contract  is  Toid 
for  uncertainty,  there  being  no  dollar  mark  or  other  character 
showing  what  was  meant  by  the  figures  *'  1000,"  and  therefore 
that  it  is  wholly  uncertain  what  subscription  was  intended. 
This  contention  we  think  cannot  be  sustained.    It  is  clear 
from  the  terms  of  the  instrument  that  the  subscription  wa» 
payable  in  money,  and  that  money  was  intended  to  be  sub* 
scribed,  and  nothing  else.    The  terms  of  the  subscription., 
after  reciting  that  the  proposed  enterprise  could  be  creditably 
accomplished  only  ''by  the  expenditure  of  large  sums  of 
money,"  are,  *'  We,  the  undersigned,  do  hereby  subscribe  the 
sums  set  opposite  our  respective  names,  and  agree  to  pay  the^ 
same,  .  •  •  >  the  sums  so  subscribed  and  paid  to  be  used  bjr 
said  directors,  ....  and  in  the  event  the  amount  of  money 
so  subscribed  shall  be  deemed  by  the  directors  to  be  insuffi- 
cient," etc.    The  subscription  being  in  money,  of  which  one- 
dollar  is  the  unit,  the  number  expressed  in  figures  must  b» 
taken,  prirna  facie^  to  be  the  number  of  such  units  subscribed. 
The  subscription  of  1000  in  money  must,  prima  fade^  be  taken 
to  be  a  subscription  of  $1000.    This  view  seems  to  bsave  beei^ 
adopted  in  Hunt  v.  Smithy  9  Kan.  140,  in  which  the  court  says: 
''Whenever  figures  are  used  intending  to  represent  money, 
such  figures  must  of  course  be  understood  to  represent  dol- 
lars, unless  a  different  intention  is  clearly  expressed." 

A  number  of  decisions  in  this  state  are  referred  to  as  hold-^ 
ing  a  contrary  doctrine,  but  those  are  all  cases  of  judgments^ 
and  most  of  thetn  are  cases  of  judgments  for  the  sale  of  lands- 
for  taxes,  and  it  was  there  held  that  a  judgment  expressing  a 
sum  in  figures,  without  any  dollar  mark  or  other  equivalent 
word  or  character  was  void,  upon  the  principle  that  all  judg- 
ments for  money  should  be  certain,  and  find  the  sum  for  which 
they  are  rendered,  and  that  failing  to  do  so,  they  are  fatally 
defective.  The  amount  for  which  a  judgment  is  rendered 
should  be  precisely  fixed  and  determined,  and  should  not  h^ 
left  to  construction;  but  this  rule  manifestly  does  not  apply 
to  contracts.  Their  construction,  for  the  purpose  of  arriving 
at  the  intention  of  the  contracting  parties,  is  always  admis- 
sible, and  in  applying  the  rules  of  construction,  everythinfp 
within  '^  the  four  comers  "  of  the  instrument  may  be  consid* 
ered.  If  from  the  whole  instrument  the  intention  of  th#> 
parties  can  be  discovered,  that  intention  will  be  supported^ 
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however  imperfectly  it  may  be  expressed  in  portioii»  of  tte 
contract. 

It  is  next  urged  that  said  subscription  by  the  defendant^is* 
uUravirei,  It  may  be  inferred  from  the  name  of  the  defends- 
ant  corporation  that  it  was  organized  for  tl)e  purpose  of  main-^ 
taining  and  operating  a  hotel.  It  also  appears  from  those' 
portions  of  the  defendant's  certificate  of  incorporation  read  in' 
evidence  that  the  object  for  which  it  was  incorporated  was  **  to> 
conduct  a  general  hotel  bueiness." 

In  our  opinion  a  subscription  for  the  purpose  for  which  tb^ 
one  in  question  was  made  was  not  beyond  the  corporate  powers 
as  thus  shown.     The  establishment  and  holding  in  or  near 
the  city  of  Chicago  of  an  international  military  encampment:: 
upon  the  plan  proposed  by  the  plaintiff  was  a  scheme  likely^* 
to  brJDg  to  the  city  large  numbers  of  strangers  who,  while  itk* 
the  city,  would  necessarily  require  hotel  accommodations,  and 
would  thus  largely  increase  the  patronage  of  the  various  hotels 
in  the  city,  the  defendant's  among  the  rest.    Power  to  carry 
on  the  hotel  business  necessarily  carries  with  it,  as  an  inci* 
dent,  the  power  to  adopt  and  promote  all  reasonable  expedi- 
ents  directly  calculated  to  increase  the  number  of  patrons  of 
the  hotel,  such  as  advertising,  employing  agents  to  solicit 
patronage,  running  omnibuses  and  other  vehicles  to  convey 
guests  to  and  from  the  hotel,  and  other  similar  expedients* 
Donations  of  money  to  enterprises  calculated  to  bring  to  the- 
city  large  numbers  of  visitors  from  abroad  would  seem  to  fall 
within  the  same  reason. 

Perhaps  no  better  practical  confirmation  of  this  view  cai» 
be  found  than  that  furnished  by  this  subscription  paper,  by 
which  the  proprietors  of  most  of  the  leading  hotels  and  res* 
taurants  of  the  city  subscribed  large  sums  of  money  to  help^ 
Becure  the  holding  of  the  proposed  encampment.  It  is  scarcely 
to  be  presumed  that  these  men  were  willing  to  give  their 
money  for  the  mere  purpose  of  having  a  military  encampment 
held.  Such  exkibition  of  itself  was  no  more  to  them  than  to* 
other  members  of  the  community.  They  doubtless  subscribed 
upon  business  principles  and  from  a  business  standpoint,  and 
because  they  believed  that  by  doing  so  they  could  best  promote- 
their  own  business  enterprises.  In  view  of  the  practical  judg- 
ments of  these  men  thus  expressed,  the  courts  will  hardly 
undertake  to  say  that  the  objects  of  the  subscriptiOQ  were  so^ 
Isreign  to  the  business  which  the  defendant  was  inoorporated 
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to  carry  on  M  to  call  for  an  application  of  the  doctrine  of 
ultra  ffirei. 

The  point  is  made  that  said  subscription  was  without  coa« 
siderntion  and  therefore  void.  A  consideration  may  consist 
of  a  benefit  to  the  promisor  or  of  a  detriment  to  the  promisee. 
Whether  said  subscription  in  fact  resulted  in  a  benefit  to  the 
defendant  or  not,  it  worked  a  detriment  to  the  plaintiff  in 
that,  on  the  faith  of  it,  the  plaintiff  expended  money  in  the 
promotion  of  the  enterprise  for  which  it  was  made.  In  Hud* 
$an  Y.  Green  Hill  Seminary^  113  111.  618,  in  discussing  the  con* 
sideration  of  a  subscription  to  a  seminary,  we  said:  ^Hia 
promise  to  pay  was  a  mere  offer  until  acted  upon;  but  when 
money  was  expended,  or  materials  furnished,  or  labor  bestowed 
on  the  faith  of  it,  it  became  irrevocable  and  binding  as  a  prom« 
ise  to  pay,  and  this,  although  at  the  time  the  writing  was  ex* 
ecuted,  the  corporation  was  only  in  contemplation.  The  real 
consideration  upon  which  the  plaintiff  is  entitled  to  recover 
in  such  cases  is,  that  it  has  expended  money,  furnished  mate* 
rials,  or  bestowed  labor,  upon  the  faith  of  the  promise  in 
writing,  and  not  any  special  benefit  derived  or  expected  to  be 
derived  by  the  promisor  from  the  corporation.'' 

Several  questions  are  raised  upon  the  rulings  of  ^the  oonrt 
in  the  instructions  to  the  jury,  most  of  which,  however,  are 
substantially  disposed  of  by  what  we  have  already  said. 
Complaint  is  made  of  the  refusal  of  the  court  to  give  to  the 
jury  the  defendant's  second,  third,  fourth,  fifth,  sixth,  and 
eighth  instructions  and  in  modifying  its  seventh  instruction. 

The  second  instruction  was,  in  substance,  that  if  at  the 
time  the  subscription  was  signed,  the  plaintiff  had  not  been 
organized  as  a  corporation,  there  was  no  contract  relation  be- 
tween the  parties,  and  the  plaintiff  could  not  recover.  That 
this  is  not  the  law  sufficiently  appears  from  what  has  been  al-' 
ready  said. 

The  third  instruction  was  to  the  effect  that,  if  at  the  time 
the  subscription  was  signed,  the  plaintiff  was  organized  and 
existing  as  a  corporation  for  profit,  under  the  laws  of  this 
state,  then  the  subscription  was  without  consideration  and 
void.  We  are  unable  to  see  how  the  question  of  the  suffi« 
ciency  of  the  consideration  was  necessarily  dependent  upon 
the  fact,  if  it  was  a  fact,  that  the  plaintiff  was  incorporated 
for  the  purpose  of  holding  a  military  encampment  for  profit 
1  he  sufficiency  of  the  consideration  depended  upon  whether 
WiQ  plaintiff  expended  money  or  incurred  liabilities  on  the 
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faith  of  the  subscription,  and  that  might  be  the  case  jnst  th« 
same,  whether  the  plaintiff  was  organized  under  the  atatut^ 
tor  pecnniarj  profit,  or  not  for  pecuniary  profit 

The  foarth  instruction  sought  to  raise  a  question  as  to  th« 
authority  of  Bemis,  the  defendant's  president,  to  execute  the 
■ubscription  paper  in  its  behalf  so  as  to  bind  it.  As  no  plea 
verified  by  aflidavit,  denying  the  execution  of  said  instru- 
ment by  the  defendant,  was  filed,  the  authority  of  Bemis  to 
sign  the  paper  was  not  in  issue.  Under  the  provisions  of  the 
thirty-third  section  of  the  practice  act,  no  defendant  is  per- 
mitted to  deny,  on  trial  the  execution  of  any  instrument  in 
writing,  upon  which  any  action  may  have  been  brought,  with- 
out having  filed  a  plea,  verified  by  aflSdavit,  denying  its  exe- 
cution. In  Dwight  v.  Newell^  15  111.  333,  this  section  was 
held  to  apply  to  an  instrument  signed  for  a  corporation  by 
parties  purporting  to  act  for  it,  and  the  rule  was  there  laid 
down,  that  unless  a  plea  verified  by  affidavit,  putting  in  issue 
the  authority  of  the  parties  signing  the  instrument  was  filed, 
its  execution  was  admitted. 

The  fifth  instruction  held  that  if  the  plaintiff  was  a  corpora- 
tion organized  under  the  laws  of  this  state,  and  if  the  objects 
of  its  organization,  as  expressed  in  its  articles  of  incorporation, 
was  to  conduct  a  general  hotel  business,  and  that  only,  the 
contract  sued  on  was  ultra  viren  and  void.  The  unsoundness 
of  this  proposition  has  already  been  sufficiently  shown. 

The  sixth  instruction  held  that  the  subscription  in  question 
was  incomplete  in  law,  until  notice  to  the  defendant  of  its 
acceptance  by  the  plaintifi^,  and  that  until  such  notice,  the 
defendant  had  a  right,  at  any  time,  to  withdraw  from  said 
Babscription,  and  that  if  it  gave  the  plaintiff  notice  of  its  in- 
tention to  withdraw  before  it  had  received  notice  of  the  plain- 
tiflTs  acceptance,  the  subscription  was  not  binding.  We  know 
of  uo  rule  of  law  which  made  said  subscription  inchoate  and 
incomplete,  though  accepted  and  acted  upon  by  the  plaintiff 
after  its  organization,  until  notice  to  the  defendant  of  its  ac- 
ceptance by  the  plaintiff,  and  counsel  has  referred  us  to  no 
authority  which  so  holds.  We  think  the  instruction  was 
properly  refused. 

The  eighth  instruction  was  as  follows:  ''The  jury  are  fui^ 
ther  instructed  that  the  plaintiff  was  bound  to  make  out  its 
<^M  by  a  preponderance  of  the  evidence  upon  every  material 
point,  and  the  jury  are  the  sole  judges  of  the  weight  and 
preponderanoe  of  the  evidence;  and  if  in  weighing  the  evi- 
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dence  the  jury  think  that  the  eyidenoe  upon  any  point  m 
•cary  to  a  recovery  by  the  plaintiff  is  evenly  balanced,  or 
|)onderate8  ever  so  slightly  in  favor  of  the  defendant,  they,  thm 
.jury,  should  find  for  the  defendant.'' 

This  instruction,  in  laying  down  the  rule  that  the  burden 
"WHS  on  the  plaintiff  to  make  out  its  case  by  a  preponderance 
of  the  evidence,  announced  a  correct  proposition  of  law;  bat 
its  application  of  that  rule  to  the  issues  before  the  jury  wrsM 
«uch  as  was  likely  to  mislead  them.     The  case,  as  submitted 
to  the  jury,  did  not  consist  solely  of  issues  upon  the  declar»» 
lion,   but  also    included   affirmative  issues  raised    by  the 
<lefendant,  such  as  that  raised  by  the  defense  of  accord  and 
eatisfaction,  of  fraudulent  representations,  and  of  failure  of 
eonsideration,  and  as  to  those  issues  the  burden  of  proof  wbm 
<xi  the  defendant;  but  the  instruction  held  that  if  on  any 
point  necessary  to  a  recovery  by  the  plaintiff  the  evidence 
preponderated  in  favor  of  the  defendant  or  was  equally  bal« 
anced,  the  verdict  must  be  for  the  defend  an  L    The  plaintiff 
could  recover  only  by  having  every  point  or  issue  found  in  its 
favor,  and  that  of  course  included  those  as  to  which  the  bur- 
den of  proof  was  on  the  defendant;  and  so  the  instruction 
seems  to  throw  the  burden  of  proof,  even  as  to  them,  on  the 
plaintiff. 

The  defendant's  seventh  instruction  was  given  by  the  court 
to  the  jury  as  follows,  the  modification  complained  of  consist- 
wing  of  the  insertion  of  the  words  ''  then  and  there  ":  — 

"*'If  the  jury  believe  from  the  evidence  that  the  president  of 
iKie  defendant  corporation,  after  the  signing  of  the  contract  of 
subscription  offered  in  evidence,  and  before  notice  of  any  call 
for  the  payment  of  said  subscription,  notified  the  plaintiff  or 
its  agents  that  the  stockholders  of  the  defendant  corporation, 
or  some  of  them,  were  dissatisfied  with  said  contract,  and  that 
said  president  then  offered  the  plaintiff  the  sum  of  one  hun- 
dred dollars  in  satisfaction  of  said  contract,  and  that  said 
plaintifi^  by  its  officers  or  agents,  then  and  there  accepted 
•such  sum  of  money  in  satisfaction  of  said  contract,  then  there 
is  no  further  liability  on  said  contract,  and  the  jury  should 
find  for  defendant." 

We  are  unable  to  perceive  any  substantial  objection  to  said 
modification,  especially  as  there  is  no  evidence  of  any  accept- 
ance of  said  one  hundred  dollars  by  the  officers  or  agents  of 
the  plaintiff  in  satisfaction  of  said  contract,  outside  of  the  evi- 
dence of  what  occurred  at  the  time  the  one  hundred  dollars 
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^as  paid  bj  Bemis  to  an  ofBcer  of  the  plaintiff.  If  that 
money  was  ever  accepted  by  the  plaintiff  in  Batisfaction  of 
the  subscription,  such  acceptance,  so  far  as  the  evidenoe 
shows,  ipvas  then  and  there,  to  wit,  at  the  time  the  money  waa 
paid. 

The  defense  set  up,  based  upon  the  alleged  representations 
and  promises  made  to  the  defendant  by  the  agents  of  the 
plaintiff  at  the  time  the  subscription  was  made,  presents 
mere  questions  of  fact  in  relation  to  which  the  eyidence  is 
conflicting,  and  which  are  not  reviewable  here.  80,  also,  of 
the  defense  of  accord  and  satisfaction  sought  to  be  made  oot 
from  the  occurrences  at  the  time  the  one  hundred  dollars  was 
paid  was  held  by  the  appellate  court,  as  well  as  by  the  jury 
in  the  trial  court,  not  to  be  proved.  Whether  it  was  or  not 
is  a  question  of  fact  as  to  which  the  judgment  of  the  appellate 
eourt  is  final. 

After  carefully  considering  the  entire  record,  we  art  of  the 
-opinion  that  it  is  free  from  substantial  error,  and  the  judg* 
ment  of  the  appellate  court  will  therefore  be  affirmed. 

Judgment  affirmed.  

NiooTiABLS  iNSTRmoBm  —  Fraitd  as  a  DEFBKsa  —  Te  aroid  paymeol 
«f  a  note  on  the  grouad  of  fraud,  the  fraud  must  axtend  to  the  whole  eon* 
«ideration:  Harlan  t.  Read^  3  Ohio  286;  17  Am.  Deo.  694.  Defendant 
may  show  that  the  note  was  given  to  plaintiff  in  oonsideration  that  he 
woald  surrender  certain  accepted  drafts  in  plaintiff^s  favor,  and  that^  after 
ceceiving  the  note,  plaintiff  refused  to  deliver  np  the  drafts  nntil  partial 
payment  had  been  made  thereon,  acceptances  erased,  and  receipt  in  fnll  had 
heen  given  to  acceptor:  Shepard  r.  Hawley,  1  Gonn.  367;  6  Am.  Deo.  244| 
trot  where  a  surety  was  induced  to  renew  a  note  npon  the  representation  of 
ihe  payee  that  the  consideration  of  the  original  note  was  for  money  paid  to 
the  principal  maker  over  the  counter  of  a  hank  by  the  payee,  when  in  fael 
the  consiileration  was  for  money  paid  by  the  payee  for  the  benefit  of  the 
principal  maker  to  another  party  for  the  purchase  price  of  an  interest  in  a 
patent  right,  no  such  fraud  or  deceit  is  shown  as  to  bar  the  recovery  on  the 
note  by  the  payee  against  the  sorety:  Acker  t.  Warden^  47  Kan.  61. 

COKFO&ATIOKa  —  S1TB8ORITTIOII8  PrIOB  TO  THB  OsOAinZATION  OV  A  Gom- 

voEATioir  innre  to  its  benefit  after  it  is  formed:  Chiswold  t.  TrusUe$,  26  111. 
41;  79  Am.  Deo.  361;  Bdhtboro' Academy  r.  Bobhutm,  37  Pa.  St  210i  78  Am. 
Dea  421.  Such  subscriptions  are  in  the  nature  of  a  oontinuing  offer  to  the 
proposed  oorporation,  which,  upon  acceptance  by  it  after  its  formation,  be- 
eome  as  to  each  subscriber  a  contract  between  him  and  the  oorporations 
Penobteot  R.  R.  Co.  v.  Dummer^  40  Me.  172;  63  Am.  Dec.  664;  Mhmeapolh 
fk.  Maddm  Co.  t.  Davut,  40  Minn.  110;  12  Am.  St.  Rep.  701;  and  an  action 
may  be  maintained  by  the  corporation  when  formed  to  reoorer  the  sobscrip* 
tions:  MarymriUt  EUciric  Light  eie.  Co,  r.  Johnson,  93  CaL  638;  27  Am.  St 
Bep.  215;  Atkol  Mutie  HaU  Oo.  t.  (Jarey,  116  Mass.  471;  Red  Wing  Hoiei  Ook* 
IT.  Friedrich,  26  Minn.  112;  Hughes  t.  Aniieiam  Mfg.  Co.,  34  Md.  316;  Inktt* 
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wUhnal  Fair  etc.  A§8*n  r.  Walker,  83  Mich.  386;  88  Mich.  62;  (harrf 
Co.  T.  MuUins,  93  Mich.  318;  bnt  the  liability  of  a  subscriber  may  be  qaaU- 
fled  by  a  anbseqaent  agreement  between  him  and  the  oorporatioa:  Minne* 
apolU  Industrial  3spo8Uion  r.  Brown,  43  Minn.  77.  A  sabscriptioii  paper  by 
which  the  subsoribert  "promise  to  pay  the  trustee  of  the  hotel  to  be  bail^ 
at  8t.  Joseph  the  sums  set  opposite  our  names,  to  be  taken  as  stook  at  twenty- 
five  dollars  per  share,"  is  insufficient  in  and  of  itself  to  form  a  oontract;  «a<ft 
when  two  of  the  subscribers  afterwards  refused  to  sign  a  more  formal  paper, 
and  the  corporation,  having  been  organiied,  bnilfe  the  hotel  with  fall  kaoirl- 
edge  of  the  refusal,  it  was  held  that  the  subscriptions  oould  not  be  reooreradr 
Plank'e  Taoem  Oo.  t.  Burhhard,  87  Mich.  182. 

Kbqotiablk  Instbumbnts  —  Absbvob  of  Dollab  Mabk.-»Ab  erdar 
drawn  for  *' 37.89"  without  any  «*$"  is  notroid,  as  being  wiintelligiblai. 
but  the  oourt  will  intend  that  the  figures  are  used  as  whole  nambers  and  de- 
cimals to  express  the  national  eurrency  of  the  United  States:  Norikrop  ▼• 
Sanborn,  22  Vt  433;  54  Am.  Deo.  83.  A  note  beginning  «<  9409.68  oenfeib*' 
and  proceeding  with  a  promise  to  pay  "  four  hundred  and  nine  68-100  i» 
eurrency,"  omitting  the  word  "dollars,"  will  l>e  construed  as  a  promise  te- 
pay  such  amount  in  dollars  and  oenU:  PeU^  t.  Fldsliel,  31  Tex.  169;;.98  Am. 
Deo.  624. 

CoBPORATioirs,  Powers  of.  —  A  corporation  has  a  right  to  oondnot  its  le- 
gitimate business  by  all  means  necessary  to  effect  its  object,  and,  within  ito- 
presoribed  range,  can  do  whatever  a  natural  person  oould  do:    Kitlin^fttworth 
V.  PoHland  Trust  Co.,  IS  Or.  351;  17  Am.  St.  Rep.  737;  Wright  t.  Hughes,  1 1» 
Ind.  324;  12  Am.  St.  Rep.  412;  but  powers  not  expressly  granted  oannot  be 
exercised  unless  they  are  neces^iary  to  carry  into  effect  those  specifically  oon« 
ferred:  Ohieago  Oas  etc.  Co.  r.  People's  Oas  etc  Co.,  121  111.  630;  2  Am.  St» 
Rep.  124;  Pittsburg  etc.  R"y  Co.  v.  Lyon,  123  Pa.  St.  140;  10  Am.  St.  Repw  517. 
An  incidental  power  is  one  that  is  directly  and  immediately  appropriate  to 
the  execution  of  the  specific  power  granted,  and  not  one  that  has  a  slight  or 
remote  relation  to  it:   People  r.  Chkoffo  Oas  etc.  Co.,  130  HL  268;  17  Am.  3%» 
Rep.  319;  Elevator  Co.  v.  Memphis  etc  R,  R.  Co.,  85  Tenn.  703;  4  Am.  8t  Rep^ 
798.     Where  the  corporation  is  confined  to  one  business  it  cannot  lawfnlly 
sngage  in  enterprises  foreiGfn  to  that  busines:  People  t.  River  Raisin  etc  R.  iL 
Co.,  12  Mich.  389;  86  Am.  Deo.  64;  Tennessee  etc  Transportation  Co.  ▼.  Kava- 
naugh,  93  Ala.  325;  Simmons  r.  Troy  Iron  Works,  92  Ala,  427.    In  oonstmin^ 
a  grant  of  oorporate  authority,  the  fact  that  a  particular  power  is  omitted 
from  those  enumerated  in  the  charter,  is  to  be  given  the  effect  of  a  prohi- 
bition against  its  exercise,  unless  there  is  an  imperative  implication  of  its 
inclusion:  Oroff*s  Appeal,  128  Pa.  St.  621.    A  contract  entered  into  by% 
town  company,  incorporated  "for  the  purchasing  of  lauds,  the  surveying 
and  platting  of  town  sites  and  selling  town  lots  and  other  lands,"  in  whioh 
it  was  agreed  that,  if  R.  would  remove  a  bank,  a  bam,  and  a  restaurant 
located  elsewhere  to  the  town  site,  the  town  company  would  convey  to  him 
eertaia  lots  ta  the  town  and  pay  him  the  sum  of  $1,000,  tends  direotly  to 
snhanco  the  value  of  the  remaining  property  of  the  oorporatioii,  and  is  nol 
Bsooisarilj  mUm  wirm:  Sherman  Oenter  Town  (h,  t.  Rnssdi^  46  Kan.  i8& 
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llAflfTKR  AND  SzRTANT  —  MiNOR  Bmflotcbs.  —  If  »  hoj  employed  III  ft  Ib*- 
toiy  ia  whieh  dangerous  machinery  ie  need  Is  of  enffioient  age^  Intelli* 
geaoe^  and  diecretion  to  understand  and  appreoiate  the  risks  to  whicli 
be  is  exposed,  and  is  infornied  of  the  dangeroos  natnre  of  the  work  in 
which  he  is  employed,  then  he  mast  be  held  to  hare  assnmed  the  ordi* 
nary  hazards  and  perils  of  such  employment  and  oannot  reoover  for  sa 
injury  which  is  the  resnlt  thereof. 

Hastsr  aki>  Sbrvakt — Iukxpirisnokd  Bmploteis.  — Brnployersowettas 
a  duty  to  inezpenenoed  employees  to  point  out  the  dangers  of  wbicb 
they  thenselves  have,  or  oaght  to  have,  knowledge  and  to  glTO  snob 
warnings  as  may  lead  to  the  avoiJaooe  of  injury  by  the  exercise  of  rea* 
sonable  eare.  Most  especially  shoald  this  duty  be  performed  where  tho 
dangers  and  the  means  of  aToiding  them  are  not  appsrenl^  or  folly  with* 
in  the  comprehension  of  the  servant. 

IIastxr  and  Skrvaht  —  Qf7B2moNa  vor  thb  Jury. -« Whether  a  servant 
was  each  a  person  as  was  entitled  to  have  special  iastractions  concerning 
lisks  to  which  he  was  exposed  and  the  means  of  avoiding  them,  and 
whether  the  daty  of  instructing  him  was  discharged  by  his  employer, 
are  matters  for  the  jury  to  determine  from  all  the  faots  and  dronm* 
stances  of  the  ease.  The  burden  is  on  the  servant  to  prove  the  exisi> 
enoe  and  breach  of  such  duty. 

Uastkr  and  Servant.  — Ir  a  Minor  Emflotkb  Knows  and  Apfrboiatss 
THR  Danorr  and  peril  of  the  work  in  which  he  is  engaged,  and  then 
efaooaes  to  engage  in  it»  ho  mast  assame  all  risks  to  which  he  thus  ez« 
pooes  himself  and  cannot  recover  for  an  injury  resulting  to  him  there* 
from.  If,  on  the  other  hand,  from  his  youth  and  inexperience,  he  did 
not  know  and  appreciate  such  dangers  and  his  employer  knew,  or  had 
reason  to  know,  the  peril  and  danger  to  which  he  was  exposed  and  did 
not  explain  or  give  notioe  thereof,  and  he,  while  not  guilty  of  negligence 
on  his  part,  is  injured  because  he  failed  to  understand  and  appreoiate 
the  danger  to  which  he  was  exposed,  then  his  employer  is  answerable. 

Vnlioenob  —  Ordinary  Carr. — In  determining  whether  a  minor  em« 
ployee  was.  when  injured  by  dangerous  machinery,  exercising  ordinary 
flare,  the  jury  may  take  into  consideration  his  age,  intelligence,  snd  du« 
eretion,  and  his  knowledge  of,  or  inexperience  with,  machinery.  The 
same  degree  of  oare  is  not  required  of  a  mere  boy  of  inezperienoe  and 
immature  judgment  as  of  a  person  of  mature  years. 

MiflfTRR  AMD  Servant.  —  An  Infant  Skrvamt  Must  bk  Madb  to  Undbr« 
STAND  and  appreciate  the  perils  incident  to  the  work  upon  which  he  is 
engaged,  and  any  instruction  or  explanation  which  is  not  sufficient  to 
make  him  so  understand  and  appreciate  will  not  exonerate  the  master 
from  liability  for  injuries  received  by  such  servant  from  suoh  perils  be- 
canse  of  his  not  nnderstanding  and  appreciating  them. 

Itidbncb  in  Rbbuttal.  — If  witnesses  for  defendant  testified  that  it  wss 
impossible  for  plaintiff's  hand  to  have  been  drawn  under  a  oertain  fmme- 
W9A  in  the  manner  testltied  by  him,  it  is  proper  in  rebuttal  to  reeeive 
•fldenoo  of  other  witnesses  to  the  effect  that  they  knew  it  was  posBJblfl 
and  that  they  had  seen  similar  ooourrenoes  take  plaosb 
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S.  M.  MiUardf  A^  C.  Bame$f  and  Hiram  Barber^  for  the  ap- 

•pellaat. 

Freeman  and  Walker^  for  the  appellee^ 

Maoruder,  C.  J.  This  is  an  action  tar  damages  for  a  per- 
flonal  injury  brou^bt  in  the  circuit  conrt  of  Cook  County  bj 
Morris  Reinneiger,  a  boy  who  sues  by  bis  next  friend,  againsl 
the  appellant,  the  Chicago  Anderson  Pressed  Brick  Conipany. 
The  trial  below  resulted  in  a  judgment  for  three  thousand  dol- 
lars for  the  plaintiff,  the  appellee  here;  and  the  judgment  has 
been  affirmed  by  the  appellate  court. 

The  injury  occurred  on  November  17,  1888,  while  appellee 
was  in  the  employ  of  the  appellant  company.  On  that  day 
he  was  at  work  upon  one  of  appellant's  brick  machines,  when 
his  hand  was  caught  by  a  part  of  the  machine  and  so  crushed 
as  to  necessitate  an  amputation  of  the  arm  below  the  elbow. 

A  portion  of  the  brick-pressing  machine  consisted  of  a  cir- 
cular table,  or  disc,  which  revolved  horizontally  around  its 
center.    In  the  table  are  eight  pairs  of  molds,  which  receive 
the  clay  from  which  the  bricks  are  made.    As  the  table  re- 
volves on  its  center,  the  molds  are  brought  under  a  spout,  from 
which  the  pulverized  clay  is  dropped  into  them  as  they  pass 
successively  under  it.     About  eleven  or  twelve  inches  from 
the  feed  spout  is  the  frame,  made  of  an  upright  casting  of  heavy 
iron,  containing  what  is  called  the  **  plunger.''    The  plunger 
is  a  heavy  iron  or  steel  beam,  impelled  by  steam,  sliding  up 
and  down  within  the  frame,  and  fitting  into  the  mold  beneath, 
into  which  it  descends  with  great  power,  and  forms  the  bricks 
by  pressing  the  clay  into  the  molds.     Each  mold,  after  pass- 
ing under  the  spout  and  being  there  filled  with  clay,  passes  oa 
under  the  plunger.    The  boy  was  required  to  oil  and  insert  a 
piece  of  metal  called  a  "  gib,"  used  to  give  an  ornamental  shape 
to  the  brick,  into  the  empty  mold  before  it  reached  the  feed 
spout,  and  then  to  step  into  the  space  between  the  feed  spout 
and  plunger,  and  with  his  hand  brush  off  the  superfluous  clay 
from  the  mold,  after  it  left  the  feed  spout  and  before  it  reached 
the  plunger.     During  these  operations,  the  table  had  an  inter- 
mittant,   rotary   motion,   stationary  during  the  feeding  and 
pressing,  and  then  revolving  on  to  the  right  to  bring  the  next 
pair  of  molds  into  proper  positions  for  being  filled  and  pressed. 

It  is  claimed  by  the  appellee  that  his  hand,  while  he  was 
engaged  in  removing  the  surplus  clay  from  the  mold  and  press- 
ing what  was  left  to  make  it  even,  was  carried  forward  under 
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the  frame  and  thence  on  under  the  plunger,  and  that  the  dan* 
ger  of  the  hand  being  thoB  caught  was  inherent  in  the  mode 
of  operating  this  kind  of  a  machine,  and  that  the  hand  was 
[)articularly  liable  to  be  caught  in  the  machine  on  which  the 
i>oy  was  at  work  because  of  its  alleged  defective  character. 
On  the  other  hand,  the  appellant  claims  that  the  boy  must 
have  reached  around  to  the  opening  in  the  frame,  and  placed 
his  hand  under  the  plunger  with  the  idea  that  he  could  re- 
move it  before  the  plunger  descended. 

The  plaintiff  did  not  request  the  giving  of  any  instractionSi 
but  the  court  gave  an  instruction  of  its  own  motion,  a  portion 
of  which  is  claimed  by  the  appellant  to  have  been  erroneous. 
By  it  the  jury  were  told  that  if  a  boy  employed  in  a  factory 
where  dangerous  machinery  is  in  use  *'  is  of  sufficient  age, 
intelligence,  and  discretion  to  understand  and  appreciate  the 
risk  to  which  he  is  exposed,  and  if  he  is  informed  of  the  dan-  * 
gerous  nature  of  the  work  in  which  he  is  engaged,  then  he 
niuBt  be  held  to  have  assumed  the  ordinary  hazards  and  perils 
of  such  employment,  and  cannot  recover  for  an  injury  which 
is  the  result  of  the  ordinary  peril  and  danger  of  his  employ- 
ment." 

We  think  that  the  instruction  correctly  states  the  law: 
Hinckky  v.  Horazdowsky,  133  111.  359;  23  Am.  St.  Rep.  618; 
Cwnibi  V.  New  Bedford  Cordage  Co.y  102  Mass.  572;  8  Am. 
Rep.  506;  Onzzle  v.  Frost,  3  Fost.  &  F.  622.  It  is  a  general 
rale  that  when  a  contract  of  employment  is  made  with  a 
minor  he  assumes  the  ordinary  hazards  of  such  employment 
ID  the  same  manner  as  an  adult  assumes  them:  Gartland  v. 
Toledo  etc.  Ry  Co.,  67  111.  498.  But  the  rule  is  modified  in 
case  of  young  persons  of  inexperience  and  immature  judg- 
ment, who  are  not  capable  of  fully  understanding  and  appre- 
ciating the  perils  to  which  they  are  exposed.  They  are  eiltitled 
(o  recover  for  injuries  which  result  from  such  perils  unless 
they  have  been  instructed  how  to  avoid  them.  Employers 
owe  it  as  a  duty  to  such  inexperienced  servants  to  point  out 
the  dangers  of  which  they  themselves  have,  or  ought  to  have, 
the  knowledge,  and  to  give  such  warnings  as  may  lead  to  the 
avoidance  of  injury  by  the  exercise  of  reasonable  care.  More 
especially  should  this  duty  be  performed  where  the  danger  and 
the  means  of  avoiding  it  are  not  apparent,  or  fully  within  the 
comprehension  of  the  servant:  1  Shearman  and  Redfield  on 
Negligence,  4th  ed.,  sees.  218,  219. 

Whether  the  plaintifi'  below  was  such  a  person  as  was  en- 
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titled  to  demand  of  the  defendant  the  performance  of  the  dnt^ 
here  indicated,  and  whether  the  defendant  actually  discharged 
its  duty  towards  him  in  this  regard,  were  matters  for  the  jarj 
to  determine  from  all  the  facts  and  circumstances  of  the  caso. 
The  burden  was  upon  the  plaintiff  to  prove  the  existence  and 
breach  of  such  duty:  Sullivan  ▼.  India  Mfg.  Co,^  113  Mass. 
899.  None  of  the  instructions  given  hold  that  the  burdea  of 
proof  in  this  respect  was  not  upon  the  plaintiff.  Nor  do  we 
agree  with  counsel  for  the  appellant  that  there  was  no  testi- 
mony in  the  case  which  justified  the  submission  to  the  jury 
of  the  question  whether  or  not  plaintiff  was  entitled  to  a  modi- 
fication in  his  favor  of  the  general  rule  above  stated. 

The  evidence  tended  to  show  that  appellee  was  only  sixteen 
years  old;  that  he  had  worked  for  appellant  about  a  year  in 
1887  and  1888,  but  only  five  or  six  times  upon  a  machine  like 
this;  that  he  had  not  been  hired  for  any  particular  service, 
but  with  the  exception  of  the  five  or  six  times  aforesaid,  had 
been  at  work  as  a  common  laborer  wheeling  brick  in  a  wheel* 
barrow  from  the  press  to  the  kiln  and  cleaning  them;  that  at 
the  end  of  the  year  he  had  left  appellant's  service  and  re- 
mained away  three  or  four  months;  that  he  had  only  been  at 
work  for  appellant  about  three  weeks  after  his  return  before 
the  accident;  that  he  had  not  been  put  at  work  upon  the 
machine  which  caused  the  injury  until  the  day  the  accident 
occurred,  and  had  only  been  so  at  work  for  a  very  short  time 
before  the  accident;  that  there  was  space  enough  between  the 
bottom  of  the  frame  and  the  surface  of  the  table  for  the  hand 
and  wrist  to  pass  under  the  frame;  that  this  particular  ma« 
chine  had  a  '*jerky  "  motion,  not  noticed  in  others  of  the  same 
manufacture,  so  that  it  would  suddenly  pull  the  mold  and 
the  hand  upon  it  under  the  frame;  that  the  "gib"  in  use 
when  the  accident  occurred  was  of  a  larger  size  than  the  **gibs '' 
which  the  plaintiff  had  handled  before,  and  required  the  re- 
moval of  a  greater  surplus  of  clay;  that  the  space  between  the 
feed  spout  and  the  plunger  was  only  about  eleven  or  twelve 
inches,  so  that  plaintiff  could  not  stand  in  front  of  the  table, 
but  was  obliged  to  stand  with  his  side  to  it;  that  within  the 
space  of  ten  or  fifteen  seconds,  while  the  mold  with  the  ^  gib  ^ 
in  it  was  passing  from  the  feed  spout  to  the  plunger,  the  boy 
was  required  to  remove  about  two  handfuls  of  clay  from  the 
mold  and  press  the  remainder  evenly  in  the  eomers,  judging 
by  the  eye  of  the  exact  quantity  to  be  removed,  so  that  the 
brick  should  not  be  spoiled  when  pressed  by  the  plunger; 
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that  the  boy  was  put  at  work  apon  the  machine  in  question 
OD  the  day  of  the  aocident  by  appellant's  foreman;  tiiat  ap- 
pellant's pressman  had  charge  of  the  machine  and  managed 
it  while  it  was  running;  that  the  pressman  was  supposed  to 
keep  his  eye  on  the  boy  and  to  see  that  he  did  not  get  into 
danger;  that  the  pressman  to!d  the  boy  to  look  out  and  bo 
careful  and  not  get  too  close  to  the  plunger,  and  to. take  his 
clay  out  in  time;  that  if  a  pressman  left  a  machine  ''for  a 
minute  or  bo"  he  would  tell  the  boy  at  work  to  be  careful; 
that  plaintiff  was  not  allowed  to  move  the  lever  to  stop  the 
machine;  that  just  before  the  accident,  while  the  machine 
was  in  motion  and  the  plaintiff  was  at  work,  the  pressman 
told  him  that  he  was  going  to  dinner,  and  after  he  had  turned 
his  back  upon  the  machine  and  taken  three  or  four  steps  the 
accident  occurred;  that  the  disc  performed  a  revolution  in 
one  minute  and  fifty-five  seconds,  turning  a  brick  out  of  the 
push-out  at  the  opposite  side  from  the  feed  spout  at  the  end 
of  every  revolution;  that  only  five  or  six  bricks  had  been 
tarned  out  when  the  injury  was  inflicted.     While  the  evidenoe 
tends  to  show  that  certain  general  cautions  and  instructions 
were  given  to  the  boy  as  to  the  use  of  the  machine,  yet  it  does 
not  show  that  he  was  informed  of  the  extra  labor  made  neces- 
sary by  the  use  of  so  large  a  ^  gib,''  or  of  the  tendency  of  this 
machine  to  move  with  a  jerk,  so  as  suddenly  to  pull  the  mold 
under  the  frame. 

The  portion  of  the  instruction  given  by  the  court  of  its  own 
motion  which  followed  the  quotation  above  made  from  it  was 
aathorized  by  the  evidence  and  correctly  set  for  the  principles 
of  law  applicable  thereto.     It  was  as  follows: — 

''In  this  case,  if  you  believe  from  the  evidence  that  the 
plaintiff,  at  and  before  the  time  of  the  injury,  knew  and  ap- 
preciated the  danger  and  peril  of  the  work  in  which  he  was 
engaged  at  the  time  of  the  injury,  and  understood  the  samot 
and  then  chose  to  engage  in  the  work  which  exposed  him  to 
such  perils  and  danger,  he  cannot  recover,  and  your  verdict 
should  be  not  guilty;  and  in  determining  the  question  whether 
or  not  the  plaintiff  knew,  appreciated,  and  understood  the 
perils  and  dangers  of  the  work  in  which  plaintiff  was  engaged| 
jou  will  consider  the  evidence  as  to  plaintiff's  age,  as  to  his 
previous  experience  with  the  machine  in  question  or  similar 
machinery,  and  all  other  evidence  bearing  upon  said  issue. 
It  on  the  other  hand,  you  find  and  believe  from  the  evidenoe 
that  the  defendant  company  and  its  officers  knew,  or  had 
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reason  to  know,  the  peril  and  danger  to  which  plamtiflT 
and  would  be  exposed  while  in  the  work  and  employment  in 
which  he  was  engaged  at  the  time  of  the  injury,  and  did  not 
explain  or  give  notice  of  such  danger  or  peril  to  the  plaintiff^ 
and  if  you  further  find  that  at  the  time  of  tiie  injury  the  plain* 
tiff  was  not  guilty  of  negligence  and  was  exercising  ordinary 
care,  and-  that  from  his  youth  and  inexperience  he  failed  to- 
know,  understand,  or  appreciate,  and  in  fact  did  not  know, 
understand,  or  appreciate  the  risk  or  danger  or  peril  to  whicb 
he  was  exposed  in  the  work  in  which  he  was  engaged  at  the^ 
time  of  the  injury,*  and  that  in  consequence  he  was  injared, 
then  the  defendant  is  liable,  and  you  should  find  the  defend- 
ant guilty.*' 

We  do  not  think  the  instruction  is  erroneous  as  assnniing 
that  the  machine  was  a  dang.erou8  one.     It  assumes  that  th» 
work  upon  which  appellee  was  engaged  was  attended  witb 
hazard  and  danger,  but  only  in  the  sense  in  which  any  em- 
ployment requiring  the  use  of  heavy  machinery  propelled  by 
steam  is  hazardous.    It  is  true  that  appellant  introduced  acme 
testimony  to  show  that  the  act  of  removing  the  superfluooa 
clay  from  the  mold  was  not  necessarily  attended  with  diffi- 
culty or  danger,  but  it  was  admitted  that  there  was  danger  in 
being  near  and  working  upon  such  machinery  as  was  here  in 
use.    The  appellant  proved  that  its  foreman  and  pressman 
were  in  the  habit  of  warning  the  boys  to  keep  out  of  *^  danger.'* 
The  very  theory  upon  which  both  sides  tried  the  case  and 
asked  instructions,  namely,  that  the  employee  assumes  the 
^ordinary  hazards  and  perils"  of  his  employment  implies 
that  such  **  hazards  and  perils  **  exist. 

The  court  modified  an  instruction  asked  by  the  defendant 
which  announced  that  if  the  plaintiff,  in  the  exercise  of  ordi* 
nary  care  and  caution,  might  have  seen  the  danger  and  avoided 
it,  and  his  omission  to  do  so  directly  contributed  to  the  in- 
jury, then  he  was  guilty  of  such  negligence  as  would  prevent 
a  recovery — by  stating  to  the  jury,  that  in  determinii^^  whau 
was  ordinary  care  on  the  part  of  the  plaintiff,  they  mighw  take 
into  account  his  age,  intelligence,  and  discretion,  and  his  knowl- 
edge  of,  or  experience  with  machinery,  etc.  Appellant  claims- 
that,  by  the  modification,  the  jury  were  told  that  want  of  iu* 
telligence  and  discretion  on  the  part  of  the  appellee  would  ex* 
cuse  contributory  negligence  on  his  part  Such  was  not  the 
effect  of  the  modification,  especially  when  read  in  connection 
witb  the  other  instructions  which  were  given.    The  same  de-^ 
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gree  of  care  is  not  expected  or  required  of  a  mere  boy  of  inex* 
perience  and  immature  judgment,  as  is  required  from  a  person 
of  mature  years:  Chicago  etc.  Ry  Co.  y.  Eininger,  114  111.  79. 
The  modification  conld  not  have  done  the  defendant  any  in* 
jury  in  yiew  of  the  fact  that  the  court  gave  at  the  request  of 
the  defendant  the  following  instructions:  — 

1.  "The  court  instructs  the  jury  that  the  burden  of  prov* 
ing  negligence  rests  on  the  party  alleging  it,  and  where  a  per* 
Bon  charges  negligence  on  the  part  of  another  as  a  cause  of 
action,  he  must  prove  the  negligence  by  a  preponderance  of 
evidence;  and  in  this  case,  if  the  jury  find  that  the  weight 
of  the  evidence  is  in  favor  of  the  defendant,  or  that  it  i» 
equally  balanced,  then  the  plaintiff  cannot  recovari  and  the^ 
jury  should  find  the  issues  for  the  defendant. 

2.  ^The  court  instructs  the  jury  that  where  a  person  ba» 
attained  such  an  age  as  to  be  capable  of  exercising  judgment 
and  discretion,  he  is  held  to  such  a  degree  of  care  as  might 
reasonably  be  expected  of  one  of , his  age  and  mental  capacity. 
And  the  simple  fact  that  a  minor,  however  young,  has  been 
injured  by  another,  or  while  in  his  employ,  does  not  cast  lia* 
bility  on  the  latter.  It  must  further  appear  that  the  latter 
was  guilty  of  negligence  or  some  wrong  in  violation  of  a  duty 
to  the  minor,  and  that  the  injury  proceeded  therefrom,  other* 
wise  the  child  can  have  no  compensation  for  such  injury. 

3.  "If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff, previous  to  undertaking  the  kind  of  work  in  which  h» 
was  engaged  at  the  time  of  the  injury,  was  cautioned  and  ad- 
vised by  the  defendant,  or  one  of  its  servants,  of  the  dangers 
mvolved  in  such  work,  and  that  the  plaintiff,  at  the  time  of 
BQch  injury,  had  attained  such  age  as  to  be  capable  of  exer> 
cising  such  judgment  and  discretion  as  to  know  and  avoid 
such  dangers,  and  that  the  plaintiff  then  undertook  to  do  such 
work,  and  was  injured  by  disregarding  the  instructions  and 
advices  he  had  received,  the  plaintiff  cannot  recover." 

Appellant  also  assigns  as  error,  that  the  court  modified  the 
fifth,  sixth,  and  seventh  instructions  asked  and  given  for  the 
defendant  by  adding  to  the  requirement,  that  plaintiff  had 
BuSicient  intelligence  to  comprehend  the  movements  of  the 
machine  on  which  he  was  working,  the  further  requirement  that 
he  knew  and  understood  and  appreciated  the  same.  The  modi- 
fication was  not  erroneous.  Such  knowledge  on  the  part  of 
the  infant  servant  necessarily  results  from  the  explanation, 
which  it  is  the  duty  of  the  master  to  give  him,  of  the  hazard* 
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and  dangers  connected  with  the  business.  If  it  is  the  duty  of 
the  master  to  give  the  infant,  whom  he  takes  into  his  service, 
such  instructions  and  precautions  graduated  to  his  youth, 
ignorance,  and  inexperience,  as  are  necessary  to  make  bim 
aware  of  his  danger,  and  to  place  him  in  the  same  situation  with 
reference  to  it  as  though  he  was  an  adult,  then  it  must  be  made 
to  appear  that  such  infant  understands,  as  well  as  that  he  has 
the  capacity  to  understand,  before  he  can  be  denied  the  right 
of  recovery:  2  Thompson  on  Negligence,  p.  977.  Of  ooorae, 
it  will  be  assumed  that  he  understands  if  he  has  been  in- 
structed, but  he  may  have  the  capacity  to  understand  and 
yet  may  never  have  been  instructed.  Such  is  the  doctrine  of 
the  text-books.  ^*  It  is  the  master's  duty  to  warn  him  (the 
servant)  of  any  danger  incident  to  the  business,  and  if,  with 
such  knowledge,  he  chooses  to  assume  the  risk  and  is  capable 
of  appreciating  the  hazards  ....  the  master  is  then  absolved 
from  liability  for  injuries  resulting  from  the  ordinary  hazards": 
Wood's  Master  and  Servant,  sec.  349,  p.  718.  *'  The  master 
must  warn  such  young  servants  against  the  dangers,  to  which 
their  employment  exposes  them,  and  he  must  put  this  warn* 
ing  in  such  plain  language  as  to  be  sure  that  they  understand 
it  and  appreciate  the  danger'':  1  Shearman  and  Bedfield  on 
Negligence,  4th  ed.,  sec.  219. 

There  was  no  error  in  refusing  the  instruction  as  to  the  right 
of  recovery  under  the  first  count  of  the  declaration,  because 
it  assumes  that  the  plaintiff  was  directed  to  remove  the  clay 
from  the  molds  by  the  foreman.  The  foreman  ordered  the 
plaintiff  to  go  to  work  upon  the  machine,  but  the  directions 
as  to  the  details  of  the  work  were  given  to  him  by  the  press- 
man, who  had  charge  of  the  machine.  The  instruction  was 
calculated  to  confuse  the  jury  by  attributing  to  the  foreman 
what  had  been  done  by  the  pressman;  and  it  incorrectly 
represents  the  first  count  as  designating  the  foreman  alone, 
whereas  it  refers  to  ^*a  certain  then  foreman  or  servant  of  the 
defendant  There  is  the  same  objection  to  the  instruction 
as  to  the  right  of  recovery  under  the  second  count  Both 
these  instructions  are  also  objectionable  as  singling  out,  each 
of  them,  a  single  circumstance  as  constituting  a  basis  for  the 
right  of  recovery,  and  giving  such  circumstance  an  undue 
prominence  over  all  the  other  facts  disclosed  by  the  testimony. 
8uch  instructions  have  often  been  condemned  by  this  court. 

There  was  no  error  in  refusing  to  submit  to  the  jury  the 
written  questions  of  defendant's  attorneys  calling  for  special 
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tiriilings  of  fact,  because  it  can  be  seen,  tbat  answers  to  said 
questions  most  favorable  to  the  defendant  would  not  have 
constituted  a  finding  inconsistent  with  the  general  Terdict: 
Chicago  etc.  IPy  Co.  ▼.  Dunleavy,  129  111.  132. 

It  is  claimed  that  the  court  erred  in  admitting  certain  tes- 
ti-nony  introduced  by  the  plaintiff  upon  the  rebuttaL  Wit- 
Tiesses  for  defendant  had  sworn  that  the  boy's  hand  could  not 
have  been  drawn  under  the  framework  incasing  the  plunger 
in  the  manner  stated  by  him,  mainly  upon  the  alleged  ground 
that  there  was  not  space  enough  between  the  bottom  of  the 
fnune  and  the  surface  of  the  disc  to  admit  the  hand.  The 
testimony  offered  in  rebuttal  was  that  of  other  workmeoi  who 
had  worked  upon  that  machine  or  a  similar  one,  and  who 
swore  that  the  hand  could  be  drawn,  while  remaining  in  the 
mold,  sideways  under  the  framework  to  the  plunger,  and  that 
such  occurrences  had  actually  taken  place*  We  do  not  see 
why  the  evidence  was  not  competent,  as  being  in  rebuttal  of 
what  defendant  had  sought  to  show  as  to  the  impossibility  of 
teceiving  the  injury  in  the  manner  claimed  hy  the  plaintifil 

The  judgment  of  the  appellate  court  is  affirmed. 


Masrb  ahd  Sbrvaut^  YoaNO  or  iNixpsRixiroBD  Sbbvaht  »  Assume 
tiON  or  Risks.  —  Minor  employees  who  nnderatand  that  ao  employmeiit  !■ 
dugeroofl,  and  nevertheless  engage  in  it  voluntarily,  cannot  recover,  aot- 
▼ithstanding  their  youth:  Kehler  r.  Sehtpenk,  151  Pa.  St  605;  81  Am.  St. 
Rep.  777,  and  note;  South  Wett  Imp,  Oo.  ▼.  Smith,  85  Va.  306;  17  Am.  Sk 
Bepb  59,  and  note;  WhUe  v.  WiUemann  LUhographie  Co.^  131  N.  T.  6S1. 
Minor  employees  assume  the  ordinary  risks  of  their  service  which  are  ob> 
vious  to  them,  or  which  have  been  pointed  out  to  them  in  a  manner  suitad 
to  their  youth  and  inexperience:  SnM  v.  Irwin,  61  N.  J.  L.  507;  14  Am.  St. 
Rep.  699,  and  note;  OampbeU  r.  Boeleih,  83  Me.  60:  PraU  r,  Prmdp,  16S 
Mass.  333;  Texag  ete.  By  Oa»  t.  Brick,  83  Tex.  698.  A  minor  amployas 
properly  instructed  concerning  tha  dangers  of  his  employment  stands  on  tha 
eame  plane  as  other  servants  with  respect  to  the  dangers  of  the  employmenti 
Fukj.  Central  Pae.  R.  R.  Cb.,  72  CaL  38;  1  Am.  Sk  Repi  22;  and  extended 
note. 

Master  and  Sbrvaitt — Master's  Dott  to  Instruot  Touho  ahd  Ihrz* 
RRiKNOiD  Ssrvants.  — In  an  action  by  a  young  and  inexperienoed  servant 
against  his  master,  the  want  of  specific  inatnictions  aa  to  the  dangers  of  the 
service  is  recognized  as  a  source  of  liability  against  tha  master:  Kehler  r. 
Sekwtnk,  151  Pa.  St  505;  31  Am.  St.  Rep.  777,  and  note;  note  to  Wagner  v. 
Jdymt  Chemical  OSoi,  80  Am.  St.  Rep.  750.  It  is  a  master's  duty  to  instmet 
an  inexperienoed  servant  in  reference  to  dangerona  machinery:  Ingerman  v* 
Moore,  90  CbL  410;  25  Am.  St.  Rep.  188,  and  note  with  oases  oollectad| 
TaoM^Pae.  R'yOo.  r.  ^rtei^  83  Tex.  698;  New  A&anif  eic  Mill  v,  Coopm^^ 
131  lod.  363;  King  r.  Ford  River  Lumber  Co.,  93  Mich.  172. 

M ASTIR  aetd  Sbrvamt— Inizpsribnosd  Servant  —  QunrnoR  idr  Jubi; 

Whether  a  minor  knew  that  his  employment  was  dangeroa%  and  the  aztaal 
iJL  Sr.  Bsp..  Vol..  XXXHL— 17 
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of  «ii«  dAafHv  Hid  had  diaeretioii  enoogh  to  undoniaiid  H  bofon 

ing  the  omploymenti  uro  qoaotioos  of  fact  for  the  jury:  Texat  S  Pmu  JTy  <W 

T.  BTi(h  83  Tex.  598;  Connon  r.  QriHe^^  155  Man.  575;   Wjptm  r. 

86  6a.  40;  Intemaikmal  eie.  R*y  Ox  r.  Hi$aii6,  82  Tex.  823;  ii^yenM«  ▼•  jr« 

90  (U  410|  S5  An.  81  Ropw  1881 
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SraciFiO  PsmiOBMAHOi  of  a  oontraot  to  oonrey  real  inupoiti  wfll  boI  W 
decreed  when  it  is  shown  that  it  wae  entered  into  through  a  miaappvo- 
Imuion  of  both  partiea  ia  beUeving  that  the  legal  title  waa  Teeted  in  th^- 
▼endor,  and  it  appean  that  this  defenee  ean  be  interpoeed  by  tfao  v«»» 
dor  when  it  ia  the  pnrohaaer  who  ia  aeeking  a  deoree  for  apeeifio 
formanoe. 

SrioiFio  Pbrvorhancb  ^  Laouis.  —  Great  delay  in  oomplying  with  a 

tract  for  the  parchaie  of  real  estate  or  in  filing  a  bill  to  enforoe  tho- 
rights  of  a  party  to  such  contract,  nmonnts  to  an  abandonment  of  it  o»^ 
his  parti  and  forbids  the  interference  of  equity  in  his  behalf;  henoe  th*^ 
■peoiflo  performance  of  a  contract  for  the  pnrohase  of  realty  will  not  be 
ordered  if  the  oomplainant  has  delayed  for  eight  years  after  the  time  hn- 
was  entitled  to  a  oonreyance  by  the  terms  of  hia  oontraot  before  ho  filed 
his  bill  for  specific  performance. 

H*  8.  Mecartney^  for  the  appellant. 
Oeorge  ScovUle^  for  the  appellee. 

Wilkin,  J.  On  the  eight  day  of  October,  1890,  appellant 
filed  hiB  bill  in  chancery  in  the  circuit  court  of  Cook  County, 
against  appellees,  to  specifically  enforce  the  performanoe  of 
the  following  contract:  — 

^This  agreement,  made  this  eleventh  day  of  December,  1882, 
by  and  between  John  Kizer  •  •  •  •  and  George  H.  Chisholm: 

*' Wi tnesseth :  That  for  and  in  consideration  of  the  sum  of  $500, 
—  $25  of  which  the  second  party  hereby  pays  to  the  first  party, 
and  receipt  of  which  is  hereby  acknowledged,  and  the  remain- 
der, of  $475,  the  second  party  hereby  agrees  to  pay  on  or  before^ 
four  (4)  months  from  date  of  this  instrument, — the  first  party 
hereby  covenants  and  agrees,  upon  the  payment  of  the  said 
sum  of  $500,  to  deed,  by  good  and  sufiScient  warranty  deed,  in 
fee  simple  and  free  and  clear  of  all  encumbrance  whatever^ 
except  as  to  taxes,  as  stated  below,  one  hundred  and  five  lota, 
situated  in  Kizer  and  Williams's  subdivision  of  the  north-eaai 
quarter  of  the  north-east  quarter  of  section  thirty-one  (81),  in 
township  thirty-seven  (37),  north,  range  fifteen  (15),  east  of 
the  third  principal  meridian,  io  town  of  Hyde  Park,  Cook 
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Conntjy  state  of  Illinois.    Party  of  tbe  second  part  agrees  to 

assume  all  taxes  now  due,  and  unpaid  by  said  party  of  the 

first  part.    It  is  understood  hy  the  parties  hereto  that  the  one 

hundred  and  five  lots  hereby  referred  to  are  now  owned  by 

Bald  Kizer,  as  shown  by  an  abstract  displayed  by  first  party 

to  second  party. 

''To  the  fulfillment  of  this  coveoaot  we  bind  ourselveSi  heirsi 

administrators,  and  assigns. 

John  Kizsb.  (SeaL) 

Qbo.  S.  Chisholil     (Seal) 

''Witnessed  by  Plbasant  Amick." 

By  an  indorsement  on  said  contract  it  Is  shown  to  have  been 
filed  for  record  in  the  recorder's  oflSce  of  Cook  County,  July  28| 
1884.  The  bill  alleges  performance  of  the  contract  on  the  part 
of  Chisholm,  and  a  refusal  by  Kizer  to  convey  said  real  estate. 
The  latter,  by  his  answer,  among  other  things,  alleged  in  de- 
fense, laches,  uncertainty  in  the  description  of  the  premises  in 
said  contract,  that  he  had  not  the  legal  title  to  said  premises 
ts  was  understood  by  both  parties  when  the  contract  was 
made,  and  that  the  complainant  had  failed  to  pay  said  1476 
within  the  time  limited  in  said  contract.  There  was  a  hear- 
ing in  the  circuit  court,  and  a  decree  entered  dismissing  the 
hill  at  complainant's  cost,  from  which  complainant  below 
prosecutes  this  appeaL 

We  think  the  decree  of  the  circuit  court  should  be  affirmed 
on  either  one  of  sevecal  grounds.  In  the  first  place,  tbe  con* 
tract  itself,  together  with  the  abstract  referred  to  in  it,  shows 
that  the  agreement  between  the  parties  was  entered  into  under 
a  mutual  misapprehension  as  to  the  title  to  said  lots.  It  shows 
(hat  both  parties  understood  that  the  legal  title  was  in  Eizer. 
It  is  not  claimed  that  such  mistake  was  the  result  of  fraud  or 
misconduct  on  the  part  of  Kizer.  He  furnished  an  abstract  of 
the  title  in  connection  with  the  agreement,  which  showed  that 
ihe  legal  title  was  in  another,  although  he  honestly  believed 
it  was  in  himself.  As  the  title  proved  to  be  in  a  third  party, 
Kizer  could  not  perform  the  contract  on  his  part,  neither  could 
be  have  required  Chisholm  to  do  so.  Whatever  might  have 
been  the  rights  of  the  parties  in  an  action  for  a  breach  of  the 
eontract,  a  court  of  equity  would  not,  on  the  admitted  facts, 
decree  a  specific  performance  of  it.  The  rule  is  that  such  a 
decree  will  not  be  entered  unless  the  agreement  has  been  made 
with  *^  perfect  fairness,  and  without  misapprehension,  misrep- 
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f esentatlon  or  oppression  ••:  Frighv  ▼.  Ballaneey  4  Scam.  299; 
39  Am.  Dec.  409;  Bowman  v.  Cunningham,  78  HL  48.  To 
entitle  a  party  to  a  decree  for  a  performaDoe  of  the  agreemeat, 
H  must  be  reasonable,  fair  and  equitable.  If  wanting  in  any 
ef  these  particulars,  specific  performance  should  never  be 
granted,  for  it  is  only  on  the  principle  that  it  is  unjust  and 
inequitable  to  permit  the  contract  to  remain  unexecuted,  that 
a  court  of  chancery  assumes  jurisdiction  to  enforce  it '':  Tamm 
Y.  Lavalle,  92  111.  263;  Woods  v.  Evans,  113  HI.  186;  55  Am. 
Rep.  409. 

Again,  the  defense  of  laches  is  complete.  ^'  It  is  the  settled 
cToctrine  of  courts  of  equity  in  England,  and  of  this  court,  that 
great  delay  of  either  party,  unexplained,  in  not  performing  the 
terms  of  a  contract,  or  in  not  prosecuting  his  rights  under  it 
by  filing  a  bill,  or  in  not  prosecuting  his  suit  with  diligence 
when  instituted,  constitutes  such  laches  as  would  forbid  the  in- 
terference of  a  court  of  equity,  and  so  amount,  for  the  purpose 
of  specific  performance,  to  an  abandonment,  on  his  part,  of  the 
contract ":  Fry  on  Specific  Performance,  218,  quoted  with  ap- 
proval in  Hough  v.  Coughlan^  41  111.  134.  Eight  years  elapsed 
between  the  time  when  Chisholm  was  entitled  to  a  deed  by  the 
terms  of  the  contract  described  in  the  bill,  and  the  bringing 
ef  this  action.  True,  Chisholm  himself  filed  a  similar  bill  in 
the  circuit  court  of  Kane  County  about  one  year  after  the  con- 
tract was  made;  but  without  any  legal  excuse,  so  far  as  this 
record  shows,  he  neglected  to  prosecute  it,  and  about  the  time 
ef  the  filing  of  the  present  bill  dismissed  it  of  his  own  motion. 
The  attempted  explanation  for  this  delay  is,  that  Kizer  from 
time  to  time  said  he  would  ''  fix  it  up."  There  is  no  prepon- 
derance of  evidence  in  favor  of  the  complainant  as  to  this  ex« 
planation,  if  it  were  otherwise  sufficient.  Kizer  swears  that 
from  the  time  it  was  discovered  that  the  title  to  said  lots  was 
not  in  him,  he  told  Chisholm  that  he  could  not  make  a  deed, 
and  offered  to  repay  him  the  twenty-five  dollars.  If,  as  is  now 
said,  it  was  the  duty  of  Kizer  to  make  a  deed  regardless  of  the 
outstanding  title,  Chisholm  should  have  prosecuted  his  suit  in 
Kane  County  to  that  end.  The  failure  to  prosecute  his  action 
after  it  was  begun 'was  as  fatal  to  his  right  to  a  specific  per- 
formance of  the  contract  as  would  have  been  his  laches  in 
bringing  the  suit:  Hough  v.  Coughlan^  41  111.  134;  Sebring  v. 
Sebring^  43  N.  J.  Eq.  59.  There  is  also  a  failure  in  this  case 
to  show  by  a  clear  and  satisfactory  preponderance  of  the  evi- 
dence that  there  has  been  a  compliance  with  the  terms  of  the 
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contract  on  the  part  of  Chisholm  or  his  assignee.  See  Ratl$ 
?•  BaUa,  82  111.  243;  Rutherford  ▼.  Sargent,  71  111.  339. 

It  is  said  in  the  argument,  that  complainant  helow  was  eiv 
tided  to  a  decree  for  a  quitclaim  deed  at  least  That  is  not 
the  relief  prayed  for  in  the  hill,  nor  is  it  shown  that  Chishohu 
or  the  complainant  at  any  time  olTered  to  accept  such  a  deecL 
Courts  will  not,  however,  specifically  enforce  a  contract  oa 
terms  not  expressed  in  the  agreement. 

We  think  the  decree  of  the  court  helow  is  in  conformity  witk 
the  law  and  evidence  of  the  case,  and  should  be  affirmed. 

Decree  affirmed.  

Snomo  PsRFORMANCB  —  Effbct  07  MrsTAKB. — An  agreement  lodncoA 
bj  ft  mistake  of  fact  of  one  of  the  parties  will  not  be  epeoifioally  enforced 
igaioat  him:  Frisbff  r.  BaUanee,  4  Scatn.  287;  39  Am.  I>eo.  409,  and  notef 
ObteT.  Quincp,  156  Mass.  189;  Campbell  r.  Durham,  86  Ala.  299;  Trigg  t* 
Read,  6  Hnroph.  529;  42  Am.  Deo.  447,  and  note;  Afeaua  r.  Helm,  Saeed, 
852;  S  Am.  Dea  716i  In  actions  for  the  specific  performance  of  contraott 
for  the  sale  of  lands,  equity  will  look  to  the  intention  of  the  parties:  27ioni- 
fisT^  r.  Fish,  11  Mont.  53.     Sw  VaUw.  TUlman,  2  Wash.  476. 

Spicifio  PsaFORMAMOi — Effbct  Of  Lachbs.  —  Specific  performance  of  a 
eoatract  for  the  purchase  of  lands  will  not  be  decreed  at  the  iudtance  of 
thelniyer  when  he  has  been  gatlty  of  laches  or  nnnecessary  delay:  Johm^n 
T.  Jones,  85  Ala.  286;  Meidling  r.  Tre/t,  48  N.  J.  Eq.  638;  Penrose  r.  Leeds, 
46  N.  J.  £q.  294;  Knox  Y.SpraU,  23  Fla.  64;  Beqfui  v.  Snow,  70  Oal.  590.  A 
party  seeking*  specific  performance  iiinst  show  that  he  has  not  been  guilty  of 
laches  or  negligence,  but  that  he  haa  taken  all  proper  steps  toward  a  per* 
fsrmance  on  bis  part:  Rogers  r.  Saunders,  16  Me.  92;  33  Am.  Dec.  635,  and 
Bots;  Oreen  t.  CoveUaud,  10  Oal.  317;  70  Am.  Dec.  725,  and  note;  Bryan  r. 
Lofim,  1  Rob.  12;  39  Am.  Dec.  242;  PaUerson  t.  Martz,  8  Watts,  374;  34 
Aa.  De&  474,  and  note;  Ifotlhrup  r.  Stevens,  39.Miun.  105. 
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LmATtOB,  Acrnovs  bt.  Who  hat  Bring.  —  A  bill  in  equity  purporting  to 
be  by  a  Innatio  by  his  next  friend,  and  seekiug  to  set  aside  a  deed  of 
such  lunatic  should  be  dismissed.  No  person  can  maintain  such  a  suit 
on  behalf  of  a  lunatic  unless  he  has  authority  to  act  for  him  and  to  bind 
his  estate,  and  this  authority  his  next  friend  does  not  possesa. 

Mtdhey  and  Sawyer ,  for  the  plaintiff  in  error. 
Jam€%  E.  Courtney^  for  the  defendant  in  error. 

Cbaio,  J.  This  was  a  bill  in  equity,  brought  in  the  name 
if  Oeorge  W.  Covington,  by  his  next  friend,  Alexander  Cov- 
Ington,  to  set  aside  a  certain  deed  executed  on  or  about  tue 


OoyiNOTOH  V.  Neftzobb.  [Dliiiofaiy 

first  day  of  March,  1871,  by  the  said  George  W.  Covington, 
whtoh  purported  to  convey  certain  premises  therein  described, 
situated  in  Pope  County.  The  ground  relied  upon  in  the  bill 
to  set  aside  the  deed  is,  that  George  W.  Covington,  at  tbe 
time  the  deed  was  executed,  was  insane,  and  that  he  has  re- 
mained insane  ever  since.  A  general  demurrer  was  inter- 
posed to  the  hilly  which  the  court  sustained,  and  the  bill  was 
dismissed. 

There  is  but  one  question  of  any  importance  presented  hy 
this  record,  and  that  is  whether  the  action  was  properly 
brought  in  the  name  of  George  W.  Covington,  the  insane  per- 
son, by  his  next  friend.  In  Story's  Equity  Pleading  the 
author  (sec  64)  says:  **  The  care  and  commitment  of  tbe 
custody  of  the  persons  and  estates  of  idiots  and  lunatics  are^ 
in  England,  the  special  prerogative  of  the  crown,  •  •  •  •  aad 
whenever  one  is,  by  an  inquisition,  found  to  be  an  idiot  or  lu- 
natic, the  person  holding  the  great  seal  commits  the  custody 
of  the  person  and  estate  of  such  idiot  or  lunatic  to  some  suit- 
able person  or  persons,  who  is  or  are  called  the  committee  or 
committees  of  the  idiot  or  lunatic.  In  all  such  cases,  the  idiot 
o#  lunatic  must  sue  by  the  committee  or  committees  of  their 
estates,  all  of  them  being  made  parties  plaintiff."  In  section 
65  it  is  said:  **  In  some  of  the  states  in  America  the  courts  of 
equity  are  intrusted  with  the  like  authority  to  appoint  com- 
mittees for  idiots  and  lunatics,  and  in  such  cases  the  idiots 
and  lunatics  sue  by  their  committees.  In  other  states  idiots 
and  lunatics  are  by  law  placed  under  guardians  appointed  by 
jther  courts.  In  such  cases,  the  idiots  and  lunatics  sue  and 
defend  by  the  proper  guardians,  unless  some  other  is  spedally 
appointed  for  that  purpose." 

A  very  interesting  case  on  this  subject  is  Ortley  v.  lf«s> 
$ere,  7  Johns.  Ch.  139,  where  a  bill  was  filed  in  the  name  of 
the  committee  alone,  to  set  aside  an  act  of  the  lunatio.  A 
demurrer  was  interposed  to  the  bill,  on  the  ground  that  the 
lunatic  should  have  been  joined  as  a  party  with  the  commit- 
tee. Chancellor  Kent,  in  delivering  the  opinion  of  the  court, 
said:  *'  It  is  not  necessary  for  the  lunatic  herself  to  be  a  party 
plaintiff  with  her  committee  to  set  aside  an  act  done  by  her 
while  sbo  was  under  mental  imbecility.  The  same  objection 
was  made  in  the  case  of  Attorney-general  t.  Parkhurst^  1  Ch. 
Cas.  113,  and  overruled  by  the  lord  keeper  •  •  •  •  In  another 
c.>se  {Ridler  v.  Ridler,  1  Eq.  Cas.  Abr.  279)  the  bill  was  by  a 
hiiiatic  and  his  committee,  •  •  •  .  and  a  demurrer  was  put  in 
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tiecause  the  lunatic  was  a  party  with  his  oommlttee,  and  the 
<]einaiTer  was  overruled.  It  would  seem,  therefore,  to  be  im- 
material, and  but  matter  of  form.    The  lunatic  may  be  joined 

ith  the  committee,  or  omitted,  according  to  these  oases* 
•  •  The  general  practice,  however,  is  to  unite  the  lunatic 

Xh  the  committee,  as  was  done  in  Addison  v.  Dawson^  2 
Vern.  678;  but  there  does  not  appear  to  be  any  use  in  it,  or 
%ny  necessity  for  it,  as  the  committee  have  the  exclusive  cus- 
tody and  control  of  the  estate  and  rights  of  the  lunatic  The 
lunatic  may  be  considered  as  a  party  by  his  committee,  and, 
like  trustees  of  an  insolvent  debtor,  the  committee  hold  the 
-estate  in  trust,  under  the  direction  of  the  court" 

It  will  be  observed  that  the  principle  upon  which  the  chan* 
<»llor  held  that  the  committee  was  the  proper  party  to  bring 
the  action  was,  because  they  have  the  exclusive  custody  and 
^control  of  the  estate  and  rights  of  the  lunatic,  and  it  is  ob- 
vious that  a  person  not  clothed  with  authority  to  bind  the 
lunatic  or  control  his  estate  ought  not  to  be  permitted  to  file 
■a  bill  to  set  aside  or  impeach  an  act  of  the  lunatic:  Nichol  v. 
TJiomaSj  53  Ind.  42.  A  person  suing  as  next  friend  has  no 
4iuthority  to  bind  the  lunatic  or  his  estate.  He  is  a  mere  vol- 
tinteer,  clothed  with  no  authority  from  any  court.  He  may 
be  liable  for  costs,  but  he  does  not  control  the  lunatic  or  his 
estate  in  any  manner  whatever,  and  it  would  be  a  dangerous 
rule  to  hold  that  such  a  person  might,  at  his  own  will  or  dis- 
eretion,  come  into  court  for  the  purpose  of  impeaching  a  trans- 
4iction  in  which  he  has  no  interest,  as  trustee  or  otherwise,  and 
over  which  he  has  no  control.  The  rule  on  this  subject  is  well 
expressed  in  Dorsheimer  v.  Roarbaek^  18  N.  J.  Bq.  439,  where 
it  is  among  other  things  said:  *'The  rule  is  a  wise  one.  It 
«hould  never  be  permitted  that  any  volunteer  should,  by 
styling  himself  the  next  friend  of  an  idiot,  bring  suit  for  him, 
4ind  lose  or  jeopard  his  rights.'' 

We  think  it  is  a  well  settled  principle,  that  the  person  who 
brings  a  bill  to  avoid  the  deed  of  an  insane  person  must  have 
|)Ower  to  act  for  such  person,  and  bind  him  and  his  estate: 
Ifiehol  V.  ThomoB^  53  Ind.  42.  The  lunatic  or  insane  person 
<;annot  do  this  himself.  He  has  no  disposing  mind.  He  can 
^0  no  binding  acts  himself  while  his  insanity  continues.  The 
iunatic  may  act  on  regaining  his  sanity,  as  held  in  Havsy  v. 
Hohson^  53  Me.  461,  89  Am.  Dec.  705;  or  his  heirs  may  act 
after  his  death:  Breckenridge  v.  Onnsby^  1  J.  J.  Marsh.  236, 
19  Am.  Dec.  71;  or  his  committee,  guardian,  or  conservator 
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may  bring  a  bill  during  his  insanity;  but  we  do  not  think, 
after  giving  the  subject  such  invest! i2::Yt ion  as  we  have   been. 
able  to  do,  that  a  bill  oan  be  maintained  ui  ine  name  of  the- 
lunatic  or  insane  person,  by  his  next  friend.    Provision  might 
be  made  by  statute,  under  which  a  bill  might  be  brought  by 
a  next  friend  in  a  case  like  the  one  involved;  but  we  have  no- 
statute  authorizing  such  a  practice  where  real  estate  is  in- 
volved.    Chapter  86  of  our  Revised  Statutes  of  1874  provides- 
for  the  appointment  of  conservators  for  insane  persons.     Sec- 
tion 5  of  the  act  provides  that  such  conservator  shall  havo 
the  care  and  management  of  the  Veal  and  personal  estate  of 
his  ward  and  the  custody  of  his  person,  unless  otherwise  or- 
dered by  the  court     Section  13  declares  **he  shall  appear  for 
and  represent  his  ward  in  all  suits  and  proceedings,  unless 
another  person  is  appointed  for  that  purpose,  as  conservator 
or  next  friend,"  while  section  5  of  the  chancery  act  provides 
that  suits  in  chancery  may  be  commenced  and  prosecuted  by 
infants,  either  by  guardian  or  next  friend,  and  by  conserva- 
tors on  behalf  of  the  persons  they  represent.     While  the  stat-^ 
ute  does  not  determine  in  whose  name  a  suit  of  this  character^ 
shall  be  brought,  the  language  used  seems  to  point  to  the  con- 
clusion that  the  conservator  was  the  proper  person  to  brin^ 
the  action. 

We  have,  however,  been  referred  to  Lane  v.  Sehsrmerhom^  1 
Hill,  97,  as  an  authority  in  support  of  the  position  of  counsel 
for  plaintiff  in  error.  That  was  an  action  at  law  brought  by 
certain  persons,  as  a  committee  of  a  lunatic,  to  recover  moneys 
due  and  owing  to  the  lunatic,  and  the  court  held  that  an  ac- 
tion for  money  had  and  received  to  the  use  of  a  lunatic  can- 
not be  maintained  in  the  name  of  the  committee.  Whatever 
may  be  the  rule  at  law  in  an  action  to  recover  money  does  not 
affect  the  question  here,  as  this  is  a  proceeding  in  equity,  and 
as  we  understand  the  question,  it  rests  upon  a  different  prin- 
ciple. 

JoTiea  ▼•  Lloyd,  L.  R.  18  Eq.  Cas.  265,  has  also  been  cited. 
That  was  a  bill  brought  by  a  certain  person  described  as  a 
person  of  unsound  mind,  by  his  next  friend,  against  a  partner^ 
for  the  protection  of  property  in  which  he  was  interested  as  a^ 
partner,  and  on  demurrer  to  the  bill  the  demurrer  was  over- 
ruled.  But  while  the  court  overruled  the  demurrer,  it  expressly 
declined  to  decide  whether  a  decree  for  final  distribution  could 
be  made  without  the  appointment  of  a  committee  on  lunacy^ 
as  is  apparent  from  a  quotation  from  the  opinion,  as  foUowsr 
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''I  do  not  say,  it  is  not  necessary  for  me  to  say,  at  the  present 
moment,  whether  he  will  or  will  not  obtain  a  final  decree  with* 
oat  application  to  the  jurisdiction  on  lunacy." 

The  court  required  Covington,  the  next  friend|  to  file  bond 
for  costs,  but  this  cannot  be  construed  as  an  order  aathorizing 
bim  to  sue  as  next  friend. 

We  think  the  judgment  of  the  circuit  ooort  was  oorreot^  and 
it  will  be  affirmed. 

Judgment  affirmed. 


Ihsanb  Pbbsovs  —  AcnoRs  bt— Who  Mat  Banro.  —  Idmum  penon* 

nay  aae  by  their  next  friend  when  they  hare  no  general  or  ieetamentiii/ 
goardian:  Smith  r.  Smith,  106  N.  G.  49S;  Been  t.  Seeae,  89  Gk.  64A|  Howard 
f.  Howard^  87  Ky.  616.  An  action  on  a  judgmenfe  recovered  by  a  limatM  in 
oae  aute^  suing  by  prochdn  ami  may  be  maintained  in  another  etate  by  th# 
looatic  aning  by  the  same  next  friend:  Cook  r.  Thomhili,  13  Tex.  293;  6fr 
Am.  Dee.  63,  and  note.  When  a  bill  for  the  |>artition  of  lands  is  filed  in  tb» 
iataraat  of  a  innatie,  it  most  be  filed  in  his  name  by  his  guardian,  or  he  mns^ 
ba  joiaed  as  a  complainant  with  his  guardian:    fTeal  t,  Wtst^  90  AliL  458w 


SoBixsoN  V.  Brewster. 

[140  iLLZHon,  M9.) 

A  Will  Sbouu)  Posaiss  Foua  Rbquisitbs.  It  should  be:  1.  la  writing 
aigued  by  the  testator  or  attested  with  his  mark;  2.  Attested  by  two 
eredibla  witnesses  who  sign  it  as  snob  in  the  presence  of  the  testator  and 
by  his  request;  3L  Proved  by  the  oath  of  snch  witnesses  cr  of  one  of 
them  to  bare*  been  subscribed  by  the  testator  and  by  them;  and,  4.  Tho 
testator  should  be  of  sound  mind  when  he  executed  the  wilL 

Wills.  —  Thb  Mark  ov  a  TBSTAToa  to  his  will  is  just  as  effectira  as  when- 
ha  aigns  hia  name. 

WiUA  —  Wmi BSSB9  TO  A  WiLL  Nbbd  Not  Sobscbibb  Aht  Fokxal  Clausb 

OV  AmSTATIOIV. 

Willi,  —  Pabol  Dbolarations  of  a  Tbstatob  made  before  or  after  tho> 
execution  of  a  will  cannot  be  admitted  in  evidence  for  the  purpose  of  in* 
validating  it^  but  may  be  received  for  the  purpose  of  ahowing  his  knowl- 
edge of  ite  contents  when  it  is  claimed  that  he  was  imposed  npon  by  not 
beicg  informed  thereoL 

Wills.  —A  Tbrtatob  n  Pbbbitmbd  to  Havb  Kvowv  thb  OoMTBim  of  a 
will  when  his  execution  of  it  is  pro\  ed  in  snob  manner  as  tha  statute- 
requires. 

IviDRcci^  EaaoB  or  RioBTViiro  whbiv  mat  bb  Disbboabdbix  —If  tssti* 
mony  cnly  tends  to  establish  what  in  its  absence  is  a  legal  presumption. 
It  may  be  irrelevant^  but  cannot  work  any  injury  when  no  evidence  ia 
offered  tending  to  rebut  snch  presumption. 

Wills.  —That  a  Txotator  Iiitbndbd  an  Instbvmbnt  Ezbodtbd  bt  Hiia 
10  bb  His  Will  is  sufficiently  manifested  by  his  telling  a  third  persoa 
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that  hm  WM  making  his  will  and  reqnesting  saeh  third  penoa  to 
it  and  aignuig  it  a  few  momanti  aftarwardu 
Will,  what  la.  — A  writing  duly  aigned  by  tha  paraon  azaoatiiig  It  and 
aitastad  by  witnaiaaa  which  daclaraa  that  ha,  in  aonaidatatioa  off  ooa 
dollar,  as  wall  as  his  affection,  assigns  and  sata  OTar  to  hia  danghter  all  hia 
property,  real  and  paraoual,  to  have  tha  aama  after  hia  death,  ia  a  wilL 

Bill  to  set  aside  the  will  of  Joseph  Robinson.  An  iaaue 
was  made  up  and  submitted  to  the  jury  as  to  whether  the 
paper  in  controversy  was  the  last  will  of  the  decedent^  and  a 
verdict  was  returned  in  favor  of  the  wilL  The  alleged  will 
was  as  follows:  "Know  all  men  by  these  presents,  That  If 
Joseph  Robinson,  for  the  consideration  of  one  dollar,  to  me  in 
hand  paid,  as  well  as  my  affection,  do  hereby  assign  and  sat 
over  to  my  daughter,  Eliza  Jane  Brewster,  all  of  my  piopert/i 
both  personal  and  real,  to  have  the  same  after  my  death. 

'*  Witness  my  hand  and  seal  this  7th  day  of  May,  1877. 

^  Attest:  **  J.  S.  Post,  Jossph  x  Robinsok.    [Seal.] 

**E.  McClellan.** 


IF.  C  JohriSf  for  the  plaintiffs  in  error. 

W.  21  CaB9iu$f  and  Buckingham  and  SchroU^  for  the  defend* 
ants  in  error. 

Maokuder,  C.  J.    1.  As  to  the  execution  of  the  instroment 
admitted  to  probate  as  the  will  of  Joseph  Robinson,  deceased. 
There  is  a  concurrence  of  the  four  requisites  which  have  been 
held  to  be  necessary  in  order  to  entitle  a  will  to  probate: 
•Canataey  v«  CanaUey^  130  111.  397.     1*  The  instrument  is  in 
writing  and  was  signed  by  Joseph   Robinson.    McClellan 
swears  that  he  saw  Robinson  make  his  mark,  and  a  signature 
is  just  as  effective  where  the  testator  makes  his  mark,  as  where 
he  signs  his  name:  Doran  v.  MuUen^  78  IlL  342.     2.  The  in- 
strument is  attested  by  two  credible  witnesses,  McClellan  and 
Post.    The  subscribing  witnesses  signed  the  instrument  in  the 
presence  of  Robinson  and  at  his  request,  and  their  namee  are 
written  opposite  or  under  the  word  ^^attest''    It  is  not  indis- 
pensable that  the  witnesses  should  subscribe  any  formal  olanse 
of  attestation:  1  Redfield  on  Wills,  4th  ed.,  p.  232,  sec.  6,  and 
note  14.  3.  McClellan,  one  of  the  subscribing  witnesses,  swears 
that  he  and  Post,  the  subscribing  witnesses,  were  present  when 
Robinson  signed  the  instrument,  and  that  he,  McClellan,  saw 
Robinson  sign  it,  and  that  it  was  so  signed  by  him  in  the 
presence  of  the  two  subscribing  witnesses.     The  two  subscrib- 
ing witnesses  do  not  declare  on  oath  in  this  case  that  they 
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were  present  and  saw  the  testator  sign  the  Instroment  In  their 
pnseiMMi  beoaase  one  of  them  died  before  the  will  was  ad- 
mitted to  probate  in  the  ooanty  court;  but  section  6  of  the 
act  in  regard  to  wills  provides  that  '^  in  all  cases  where  any 
one  .  •  •  •  of  the  witnesses  to  any  will  •  •  •  •  shall  die  •  •  •  • 
€0  that  his  •  •  •  •  testimony  cannot  be  procured,  it  shall  be 
lawful  •  •  •  •  to  admit  proof  of  the  handwriting  of  any  such 
deceased  •  •  •  •  witness,  •  •  •  •  and  such  other  secondary  evi- 
dence as  is  admissible  in  courts  of  justice  to  establish  written 
contracts  generally,  in  similar  cases.''    Here  it  was  proven 
that  the  signature  of  J.  S.  Post,  as  subscribed  to  the  instm- 
ment,  was  in  the  handwriting  of  said  Post,  and  that  the  in- 
strument itself  was  in  his  handwriting,  and   that  he  was 
present  and  superintended  the  execution  of  the  instrument 
We  think  that  the  proof  required  by  section  6  was  furnished, 
and  that  under  that  section  the  will  was  as  much  entitled  to 
probate  as  though  the  deceased  witness  had  been  present. 
4.  It  is  proven  by  the  testimony  of  McClellan  that  he  believes 
Robinson  to  have  been  of  sound  mind  and  memory  when  he 
signed  the  instrument.     We  are  of  the  opinion  that  the  ezeoQ- 
tion  of  the  instrument  was  properly  established  by  proot 

2.  It  is  claimed  by  the  plaintiffs  in  error  that  the  court 
below  erred  in  admitting  evidence  of  the  declarations  of  the 
testator,  made  before  and  subsequent  to  his  execution  of  the 
instrument  in  question.  It  is  also  claimed  that  the  court 
erred  in  instructing  the  jury  that  the  presumption  of  the  tes- 
tator's knowledge  of  the  contents  of  the  instrument  arising 
from  the  fact  that  he  signed  it,  might  be  considered  by  them 
^in  connection  with  all  the  other  evidence  in  the  case  in  da* 
termining  the  question  as  to  whether  he  actually  knew  the 
contents  of  the  paper  at  the  time  he  executed  it." 

The  parol  declarations  of  a  testator  made  before  or  after  the 
execution  of  the  will  cannot  be  admitted  for  the  ](l>urpose  of 
invalidating  the  will:  Dickie  v.  Carter,  42  IlL  876.    It  has 
been  held,  however,  that  declarations  of  a  testator  made 
subsequently  to  the  execution  of  a  will  may  sometimes  be 
admitted  merely  for  the  purpose  of  showing  his  knowledge  of 
its  contents  in  cases  where  it  has  been  charged  that  he  was 
imposed  upon  by  not  being  informed  of  such  contents:  1  Red- 
field  on  Law  of  Wills,  4th  ed.,  p.  667,  c.  10,  sees.  14,  16.    In 
the  present  case  we  think  that  the  evidence  of  such  declara- 
tions might  well  have  been  omitted,  but  we  do  not  think  that 
they  could  have  done  the  complainants  any  harm.    Where  the 
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execution  of  a  will  by  the  testator  is  proven,  as  was  done  in 
this  case,  in  such  manner  as  the  statute  prescribes,  it  will  b^ 
presumed  that  the  testator  knew  its  contents:  1  Redfield  on 
Law  of  Wilis,  4th  ed.  p.  567,  o.  10,  sec.  14,  note  61.  Oar 
statute  of  wills  does  not  require  that  the  party  executing  a^ 
will  shall  make  a  declaration  that  it  is  his  will:  Dickie  ▼• 
Carter^  42  111.  876.  In  this  case,  however,  the  proof  doe» 
show  that  the  testator  told  McClellan  he  was  making  his  will 
and  wanted  McClellan  to  witness  it'  The  paper  io  contro* 
versy  was  produced  to  McClellan  a  few  minutes  after  he  waa- 
asked  to  go  to  Post's  office  to  witness  a  will.  It  is  true  that 
the  instrument  was  not  read  over  to  Robinson  at  the  time  of 
its  execution,  nor  did  he  then  formally  declare  in  words  that 
it  was  his  will;  but  it  is  not  necessary  to  prove  that  the  tea* 
tator  knew  the  contents  of  the  will.  Such  knowledge  is  pre- 
Bumed  from  the  fact  of  his  execution  of  it:  Doran  v.  MuUen^ 
78  111.  342;  Keithley  v.  Stafford,  126  111.  507. 

In  the  case  at  bar,  the  complainants  introduced  no  proof 
whatever  to  rebut  the  presumption  of  knowledge  arising  from 
the. execution  of  the  instrument     If,  therefore,  the  evidence 
of  subsequent  parol  declarations  tending  to  show  knowledgo- 
of  its  contents  had  not  been  introduced,  the  jury  would  havo 
been  justified  in  finding  that  Robinson  knew  the  contents  of 
the  paper  from  the  fact  that  he  signed  it    The  evidence  of 
the  declarations  was  merely  cumulative  and  in  aid  of  the  pre- 
sumption arising  from  the  execution.    There  is  no  proof  that 
any  fraud  or  imposition  was  practiced  upon  Robinson,  or  that 
anything  was  done  to  conceal  from  him  the  nature  or  mean- 
ing of  the  instrument  which  he  was  signing.     Where  testis- 
mony  only  tends  to  establish  what,  in  the  absence  of  proof,  is- 
a  legal  presumption,  it  may  be  irrelevant,  but  it  can  certainly^ 
work  no  injury  in  the  absence  of  any  proof  tending  to  rebut 
or  overthrow  such  presumption:  Powell  t«  McCord^  121  IlL 
380;  In  re  Will  of  Borne,  18  111.  App.  433. 

3.  As  to  the  form  of  the  instrument.  '^A  last  will  and  tes- 
tament may  be  defined  as  the  disposition  of  one's  property,  tO' 
take  effect  after  death  ":  1  Redfield  on  Law  of  Wills,  4th  ed., 
p.  6,  c.  2,  sec.  2,  par.  1.  The  instrument  in  controversy  is  a. 
disposition  of  property  to  take  effect  after  death.  It  is  testa- 
mentary in  character,  and  wholly  executory.  The  daughter 
was  not  to  have  or  become  the  owner  of  the  estate  until  her 
father's  death.  The  vesting  is  deferred  both  in  interest  and 
possession  until  the  death  of  the  maker.    The  statement  ta 


Maicby  1892. J         iioBXi^aoN  v.  BuKwaiAii.  26^ 

McClellan,  that  he  was  making  his  will,  and  the  request  to 

McCIellan  that  he  come  and  witness  the  will,  made  as  such 

statement  and  request,  were  only  a  few  moments  before  sign- 

tiig  the  paper,  so  as  to  be  really  a  part  of  the  re$  ge$tm^  indi« 

CAie  that  it  was  Robinson's  intention  to  make  this  instrument 

his  will:  Frew  ▼.  Clarke,  80  Pa.  8t  170;  Johnson  t.  Yancey, 

aO  Ga.  707;  65  Am.  Dec.  646;  Badgley  y.  Votrain,  68  111.  26; 

18  Am.  Rep.  541;  Olney  y.  Howe,  89  111.  556;  31  Am.  Rep. 

105;  Roth  y.  Michalis,  125  111.  325;  Comer  y.  Comer,  120  IlL 

420. 

4.  The  instructions  giyen  conform  to  the  yiews  herein  es^ 
pressed.  The  only  one  of  the  given  instructions  whish  is 
<x>inplained  of  has  already  been  noticed.  Counsel  for  plain- 
tiffs in  error  urge  it  as  error  that  the  court  below  refused  to 
give  instructions  numbered  five  and  six  asked  by  the  com* 
plainants.  Upon  a  careful  comparison  of  these  refused  in- 
structions with  those  that  were  given,  as  they  are  set  forth  in 
the  record,  we  find  that  all  which  is  material  in  the  former 
IB  expressed  in  the  latter. 

The  decree  of  the  circuit  court  is  affirmed. 


Wills  ~  Rkquisitis  of.  —  A  will  mast  be  salMoribad  by  at  least  two  dia« 
interested  witaesses:  Simmont  t.  Leonard^  91  Tean.  1S3;  30  Am.  St.  Rep. 
S75;  aad  the  testator  mast  be  possessed  of  satfioient  iatelligenoe  to  appreoi- 
ate  what  he  was  doiog:  RkhmomV$  Appeal,  59  Oonn.  226;  21  Am.  St.  Rep. 
65,  and  note;  Convene  t.  Contferae,  21  Vt.  16S;  62  Am.  Dea  68,  and  notef 
Cwwtiock T.  llad^me  Bed  Soe,,  8  Coan.  254;  20  Am.  Deo.  100;  Glark  r.  Fiiher, 
I  Faige,  171;  19  Am.  Dea  402,  aud  note;  and  it  mast  be  signed  by  the  tee« 
iator:  Simmone  t.  Leonard,  91  Tenn.  183;  30  Am.  St.  Rep.  875,  and  note. 

Will  ^- What  la.  — A  will  is  an  instrument  by  which  a  person  makes  a 
disposition  of  his  property,  to  take  effeot  at  his  decease:  Barney  w.  Hayee,  1 1 
Moat  571;  28  Am.  St.  Rep.  495,  and  note;  Hazleton  ▼.  Reed,  46  Kan.  73;  26 
Am.  St  Rep.  80,  and  note;  Cover  t.  Stem,  67  Md.  449;  1  Am.  St.  Rep.  406» 
aod  note;  Bahb  t.  Harrieon,  9  Rich.  Bq.  Ill;  70  Am.  Dec  203,  and  note. 

Wills —Whithbb  hnvTRVuman  was  Intkhdid  as  Will  —  Btidsvos. 
In  determining  whether  an  instrnment  execated  by  a  testator  was  intended 
by  him  as  a  will,  CFidenoe  as  to  the  iustraction  he  gave  the  draughtsman  as 
to  the  uatare  of  the  paper  he  was  a-sked  to  draw  is  admissible:  Sharp  t.  ffall, 
86  Ala.  110;  U  Am.  St.  Rep.  28,  and  note  with  oases  'collected.  See  note 
to  SealM  T.  Pierce,  20  Am.  St  Rep.  315. 

Wills  ~  SaPFioiBNor  ov  TssTAToa's  Marx  as  a  Siofiati7rs  ov  Naio, 
A  testator  may  sign  his  will  by  making  his  mark:  Chaffee  t.  Baptist  Misaiom' 
«ry  Chnvention,  10  Paige,  85;  40  Am.  Deo.  225,  and  note.  Conira,  OrabiU  t« 
AoT,  5  Pa.  St  441;  47  Am.  Deo.  418,  and  note.  A  blind  testator's  mark  it 
sqm?aleQt  to  a  signatare  when  he  is  incapable  of  snbsoribing  his  name:  Maty 
▼.  HiiA  3  StroU  297;  49  Am.  Deo.  647.  * 

WnLs.  —  SaPFioiKNcr  or  ArrifrrATioN:  See  Simmons  t.  Leonard,  91  Tenn. 
Itt;  10  Am.  St  Rep.  8t5,  and  note;  note  to  Coffin  t.  Coffln,  80  Am.  Doo. 
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242;  note  to  ifaynard  t.  Vinton,  60  Am.  Rep.  285;  extended  note  to  Witt  qf 
Memrttf  28  Am.  Kep.  69&. 

WiLU.  ~  Dmlakatiovs  or  Xistaiob  to  Impbaoh  ok  IVTi 
Willi  See  notee  to  MatUr  ^Bagt,  M  Am.  Sep.  SM|  IFrtiiimiin  ▼• 
M  Am.  Deo.  80;  extended  note  to  BfhmU  ▼•  IVoaffal^  tt  Am.  Deo.  m 
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TniiAOB  Oboavczaviov  —  Aitiok  btQvo  Wabbahio  ob  PBmuw  bob  Ob*- 
OAKi2ATioif.-»In  giio  warranto  prooeedinge  to  detenaine  Uw  Tnlidi^ 
of  B  ▼illage  inoorpor&tion  under  the  Iliinoie  etetate^  parol  oridoDoe  io 
ndmiaaible  to  eontradiot  the  petition  for  inoorpomtiona  nad  to  ehov 
that  at  the  time  of  filing  it  the  territory  did  not  have  the  reqnired  pop» 
lation,  notwithstanding  the  recitals  in  enoh  petition  to  the  oontrary. 

TiLLAOK  OBOANiXATioir  —  Attaok  bt  Qvo  WAaBANTOw  —  Under  the  niinoio 
etatnte,  the  duties  imposed  npon  a  ooanty  judge  in  reepeot  to  tho  po> 
tition  for  incorporation  and  the  steps  to  be  taken  tberennder,  aie  poiely 
ministerial,  and  not  judicial,  and  his  notion  in  eaUing  an  electioD  for 
Tillage  trustees  is  not  oonclusiTe  of  the  ralidity  of  the  tnoorpor&tionv 
which  may  be  attacked  by  ^no  leorranfo*  and  the  recitals  in  the  petition 
for  organisation  may  be  contradicted  by  parol  eridenoe  in  such  proceed* 
tug. 

YlLLAOB  OBOAMISATIOir — JoarriFIOATIOB  OB  QtTO  W ABBABTO  —  SvinOIBlf CV 

OB  Answbb.  —  When  the  ralidity  of  the  incorporatiou  of  a  Tillage  und^r 
the  Illinois  statute  is  attacked  by  quo  loammlo^  the  inoorpomtors  must 
Justify,  and  in  doing  so,  must  allege  In  their  answer  and  proTO  the  j«» 
risdictional  &Mts  necessary  to  the  Talidity  of  iraoh  incorporation,  and 
their  failure  to  allege  such  facts  will  not  excuse  them  from  proTing 
them,  as  their  existence  is  essential  to  such  justification. 
TflLLAQB  ObOANBATIOB— QOO    WaBBABTO  —  BSIOPPBU -*  WhoB  the  Tal* 

idity  of  the  incorporation  of  a  Tillage  is  attacked  oa  ^bo  Morrmto  b^ 
the  state,  its  introduction,  in  eTidence,  of  the  petition  for  inoorporatioB» 
Bierely  for  the  purpose  of  identifying  the  records  to  be  used  in  the  ox* 
mmination  of  witnesses  to  contradict  its  reoitalsb  will  not  estop  U  from 

introdnoing  eTidance  to  contradict  such  recitals. 

TtaJiAOB  OrO ANIZATIOH  —  QVO  WaRB A2CT0  —  LaOHBS  AS  DBIBlfSB.  —  WhsO 

the  Talidity  of  the  incorporation  of  a  Tillage  is  attacked  by  ^bo  mai'niBii^ 
sad  the  statute  of  limitations,  or  laches  in  prosecuting  the  notion,  is  Boi 
set  up  in  the  answer,  no  snoh  defense  will  be  presumed  or  ooasidered. 

JaiMn  R.  Ward,  Frank  M.  Oreathouae,  and  Edward  A.  iV* 
nerOf  for  the  appellanta. 

T.  J.  Selby^  atate^i  attorney^  for  the  appellee. 

SoHOLFTELD,  J.  The  first  question  presented  in  argament 
iff  whether  it  is  oompetenty  in  a  proceeding  bj  quo  UfarranU 
te  determine  the  validity  of  a  claimed  incorporation  of  a  Til- 
lage under  the  general  law,  to  receive  parol  eyideDOt  tending 
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to  prove  that  there  was  not  a  population  of  three  hundred  in* 
habitants  residing  on  the  territory  sought  to  be  incorporated, 
at  and  before  the  time  the  petition  to  become  incorporated 
was  presented  to  the  oountj  judge.  The  court  below  ad- 
mitted  such  evidence  upon  the  trial,  and  its  judgment  waa 
g^ven  upon  a  finding  by  the  jury,  in  consequence  of  the  ad* 
mission  of  parol  evidence  that  there  was  not  that  amount  of 
population  residing  on  the  described  territory  at  the  time 
mentioned. 

It  is  provided  in  section  5,  article  ll,  chapter  24,  of  the 
Revised  Statutes  of  1874,  entitled  ^cities,  villages,  and 
towns''  (pago  242),  that  '*  whenever  any  area  of  contiguoua 
territory,  not  exceeding  two  square  miles,  shall  have  resident 
thereon  a  population  of  at  least  three  hundred  inhabitants, 
.  •  •  •  the  same  may  become  incorporated  as  a  village,  under 
this  act,  in  the  manner  following:  Any  thirty  legal  yotere 
resident  within  the  limits  of  such  proposed  Tillage  may  peti* 
tion  the  county  judge  of  the  county  in  which  they  reside,  to 
cause  the  question  to  be  submitted  to  the  legal  voters  of  such 
proposed  village  whether  they  will  organize  as  a  village  under 
this  act.**  It  is  further  provided  in  the  next  section  (section 
6),  that  ''upon  filing  such  petition  in  the  office  of  the  county 
clerk,  it  shall  be  the  duty  of  such  judge  to  perform  the  samo 
duties  in  reference  to  fixing  the  time  and  place  of  such  eleo* 
tioD,  giving  notice,  appointing  judges  thereof,  as  is  above  re* 
quired  to  be  performed  by  the  president  and  trustees  in  towns 
already  incorporated."  And  it  is  provided  in  section  7,  that 
^^if  a  majority  of  the  votes  cast  at  such  election  is  for  village 
organization  under  the  general  law,  such  proposed  village, 
with  the  boundaries  and  name  mentioned  in  the  petition, 
ihall  from  thenceforth  be  deemed  an  organized  village  under 
this  act,  and  the  county  judge  shall  thereupon  call  and  fix 
the  time  and  place  of  an  election  to  elect  village  oflicers.'' 

These  are  the  only  provisions  of  the  statute  relating  to  the 
question.  It  will  be  seen  that  the  calling  of  the  election  to 
determine  whether  the  territory  shall  be  organized,  the  hold- 
ing of  that  election,  the  declaring  its  result,  and  the  declaring 
of  the  organization  of  the  village  pursuant  to  the  result  of  the 
election,  all  presuppose  that  there  is  at  least  a  population  of 
three  hundred  inhabitants  residing  on  the  territory  to  be  or- 
ganized, that  the  county  judge  is  not  required  to  find  what 
the  fact  is  in  that  respect,  that  no  tribunal  or  mode  of  ascer- 
taining what  the  fact  is,  in  that  respecti  is  provided  by  statp 


37S  Eamp  t.  PxopLS.  [Dlijiaw- 

fite,  and  that  the  statute  does  not  make  the  petitioii  oonclosiYe 
eyidence  of  the  truth  of  the  facte  therein  alleged.  It  ia  there- 
fore impossible  that  anybody  can  be  concluded  by  the  recitals 

of  the  petition  on  this  question. 

The  duties  imposed  upon  the  county  judge  are  upon  the 
individual  selected  and  designated  by  his  incumbency  of 
oflSce,  and  they  are  purely  ministerial:  Ownert  of  Land  ▼.  Peo* 
pie,  113  111.  296;  People  ▼.  Nelson,  133  III.  565.  It  is  of  the 
essence  of  a  judgment,  conclusive  as  to  any  given  qnestion, 
that  there  shall  be  both  jurisdiction  and  an  actual  decision 
of  the  question.  But  here  no  tribunal  decides — petitioners 
merely  recite  —  what  was  the  number  of  inhabitants:  People 
V.  McGowan,  77  111.  646;  20  Am.  Rep.  254;  Sehroeder  ▼.  Mer- 
chanU^  etc.  Ins.  Co.,  104  111.  71;  and  Kelly  v.  People,  115  IlL 
589,  56  Am.  Rep.  184,  cited  by  counsel  for  appellants,  are 
therefore  wholly  unlike  the  present  case,  for  in  each  of  those 
•cases  a  judgment  of  a  court  upon  the  particular  question  was 
under  consideration. 

It  was  incumbent  on  appellants  here  to  justify,  and  in 
doing  so  it  was  necessary  to  state  particularly  the  organisa- 
tion of  the  village,  and  this  could  not  be  done  without  stating 
the  existence  of  the  jurisdictional  fact,  —  the  residence  of  the 
requisite  number  of  inhabitants  upon  the  territory  to  be  or- 
ganized, which  gave  the  right  to  file  the  petition  for  organiza* 
tion.  The  people  were  not  bound  to  show  anything:  Clark  v. 
People,  15  111.  217;  Carnco  v.  People,  123  111.  203.  The  fail- 
fire  of  appellants  to  set  up  the  fact  of  the  residence  of  the 
requisite  number  of  inhabitants  can  upon  no  principle  ezcnse 
them,  in  this  proceeding,  from  proving  that  fact,  for  without 
such  proof  they  do  not  justify. 

The  next  question  is,  whether  the  people  are  estopped  by 
the  recitals  in  the  petition,  because  of  the  petition  having 
been  read  in  evidence  by  the  state's  attorney  in  making  out 
his  case  in  chief.  It  was  unnecessary  for  the  state's  attorney 
to  introduce  this  evidence,  and  it  should  properly  have  come 
from  the  other  side;  but  it  is  manifest  that  his  intention  in 
introducing  it  was  merely  to  identify  the  records,  for  the  pur^ 
pose  of  calling  the  attention  of  the  witnesses  to  them,  in  their 
examination,  on  the  contested  fact  It  was  not  introduced  lo 
prove  the  number  of  inhabitants,  but  as  a  basis  for  contra* 
dieting  its  recitals  in  that  respect  We  think  the  people  were 
not  estopped  by  its  recitals. 
A  point  was  urged  in  argumenty  that  great  injury  will  fS* 
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^ult  from  now  allowing  this  suit  to  be  proeecuted,  by 
of  many  important  acta  having  been  done,  in  good  faith,  upon 
4be  yalidity  of  the  organization.  It  is  a  suflScient  answer  to 
ihie,  that  no  statate  of  limitations,  and  no  facts  constituting 
laches  on  the  part  of  the  people  in  prosecuting  the  suit,  are 
set  up  in  the  answer.  We  cannot  presume  the  existence  of 
such  laches  as  should  bar  the  prosecution  of  the  suit  without 
allegation  or  proot 

The  only  remaining  question  is  one  of  fact:  Does  the  evi* 
4ence  sustain  the  finding  of  the  jury  as  to  the  number  of  in* 
habitants  residing  on  the  territory  sought  to  be  organized,  at 
the  time  the  petition  for  that  purpose  was  presented?  We 
are  unable  to  say  that  it  does  not  In  our  opinion  there  if 
ample  evidence,  if  believed  by  the  jury,  to  sustain  their  find- 
ing, and  we  cannot  say  that  in  believing  it  they  most  have 
been  influenced  by  partiality  or  prejudice. 

The  judgment  is  affirmed. 

Quo  Warranto  —  DsfBorivsLT  OROATtrsiD  MmtioiriL  OoBPOBAnDnL 

An  information  will  lie  against  a  de  fado  manioipal  oorporatioa  for  Um 
Qsarpation  of  eorporate  franchises,  or  to  oasi  it  from  tho  enjoymMit  of  tbo 
privileges  thereof:  StaU  r,  Traeift  48  llin.  497.  When  an  informatioa  ia  tho 
'iiatnre  of  a  quo  warrcmto  IM  filed  questioning  the  legality  of  the  oigaRiB^ 
^ea  of  a  innnicipal  corporation,  such  de/aeto  corporation  is  a  proper  defends 
«nt:  Suae  t.  Cammiuhners^CO'S.  J.  It,  457;  Pet^ie  t.  Spring  VaUgg^  189  TSL 
169.  For  a  discussion  of  the  subject  of  informations  ia  the  natnio  of  fm 
^Borranto  against  municipal  corporations,  see  extended  BOto  to  PmtpU  ▼• 
Bens^laer  etc  S.  JL  Co,^  90  Am.  Deo.  48^  49. 

Quo  Warrahto — Lachbs.  —  Lapse  of  time  it  no  bar  to  filing  an  Inlor- 
«yition  in  the  nature  of  a  quo  warranto  by  the  attorney-general:  8tat$  Wk 
.tawiuxei  TuTKpUM  Co.,  8  &  L  621;  94  Am.  Deo.  123^  and  nots^ 
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■lOiricMT  DoMATH  —  Usi  Of  Strsbts  rt  Ratlroad  —  DAMAoaa  ^  When 
a  railroad  acquires  the  right  to  lay  its  tracks  in  the  streets  of  a  city, 
it  is  not  required  to  institate  oondemnation  proceedings  ia  respect  to 
damagoa  which  may  accrue  to  owners  of  property  abutting  thereon; 
and  when  no  part  of  snch  property  is  taken  for  such  public  use,  the 
•owner  is  not  entitled  to  hare  proceedings  instituted  under  the  eminent 
domain  law  to  ascertain  what  damages  his  property  may  snataia  is 
oonsequence  of  the  oonstmction  and  operation  of  the  railroad.  Ho  li 
remitted  to  his  action  at  law  to  recover  his  damages,  which  most  all  be 
^ecoTered  in  one  action. 
JLM.  ST.  Rsr..  Vou  XXXIIL  -IS 
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fojtms  —  Uss  ov,  BT  Railroad  •*  Damaob.  —  A  railroad  company  la 

lor  all  direct  physical   damage  accniin<T   tn  «  ecftitigaona  or  alxat- 
ting  landowner  from  the  ooastmction  au.l  o|>  r.txi  of  mch  railroaift 
in  the  street,  although  no  land  is  Aotaally  takea;  anl  lu  sach  case,  th»- 
damages,  past,  present,  and  future,  to  which  the  landowuer  is  entitled^ 
must  be  recovered  in  one  action. 

Eaiinbnt  Domain  —  Publio  Use— Taking  Propbrtt  pob  Railroad  n. 
Railroads  arc  quasi  pnblio  corporations,  and  the  taking  or  damaging  of" 
private  property  for  their  cons  traction  or  maintenance  is  a  public  «■»• 
for  which  just  compensation  raiiat  be  made. 

Streets  —  Usi  of  bt  Railroad  —  iBJUBcrioir  —  Damaobs. — An  injiine-^ 
tion  will  not  lie  at  the  snit  of  an  abutting  property  owner,  when  th» 
entry  upon  a  street  by  a  railroad  is  under  the  authority  of  the  miinici» 
pal  ageucy  invested  with  the  control  of  such  atreel  In  such  ease,  Ihm- 
abutting  property  owner  has  an  adequtite  remedy  at  law  in  aa  action  t» 
recover  his  damages,  and  there  is  no  ground  tor  the  interference  of  ^ 
court  of  equity. 

Stbibts  —  UdE  07  bt  Railroad  —  Damages  as  AOAnrn  Ercumbran cbrs  ob^ 
AuENBES.  — When  the  property  of  an  abutting  owner  is  taken  or  dam* 
aged  by  the  construction  or  operation  of  a  railroad  in  a  street,  he  i»^ 
entitled  to  compensation  for  the  injury  received,  aa  against  the  encnm- 
brancers,  alienees,  or  suoosssors  of  such  railroad,  and  its  franchises  an<^ 
property,  unless  he  has  done  some  act  amounting  to  a  waiver  of  hi»- 
right,  or  by  which  he  is  estopped  from  asserting  it. 

Btbbbts —  Use  of  bt  Railroad— Damages  as  AGAnrsr  Alibhbb  or  En. 
OUMBRancebs. —  When  the  property  of  an  abutting  owner  is  damaged  by 
the  construction  of  a  railroad  in  the  street,  he  may  be  without  means  of 
redress  until  by  appropriate  proceedings  he  has  had  the  extent  vKft 
amount  of  his  damage  ascertamed;  but  when  the  damages  are  ascertained 
in  the  mode  provided  by  law  the  right  of  such  owner  to  the  payment  of 
the  same  as  compensation  out  of  the  railroad  property  is  absolute  as  i^ 
condition  to  the  continued  appropriation  of  the  street  to  such  public  nse 
whereby  the  injury  is  inflicted,  and  it  is  not  in  the  power  of  the  railroad 
oompany  by  alienation  or  encumbrance  of  its  property  to  defeat  thia 
right,  and  the  alienee,  encumbrancer,  or  successor,  will  take  with  notice- 
of  the  provisions  of  law  restricting  the  power  to  take  or  damage  private 
property  for  a  public  nse,  and  snbject  to  the  burden  cast  upon  the  rail* 
road  company  by,  through,  or  under  which  such  interest  is  acquired. 

Sminent  Domain  —  Propertt  Taken  or  Damaged  bt  Railroad  —  Rsoo^* 
BRT  against  Mortgagees —  Pkioritt  or  Lien.  -^  When  a  mortgage^^ 
of  the  bonds  and  property  of  a  railroad,  is  notified  by  the  face  of  th» 
bonds  that  they  are  issued  upon  a  projected  and  unfinished  road,  h«" 
takes  with  notice  that  the  right  of  way  must  be  acquired  in  some  of  the 
recognized  modes  known  to  the  law,  and  that  when  the  road  is  built 
throuflrh  cities,  damages  may  thereby  be  caused  for  which  compensatioa 
mast  be  mado,  and  when  such  damages  have  accrued  and  have  been  re- 
duced to  judgment,  the  fact  that  the  bonds  and  the  mortgage  wer» 
executed  prior  to  the  recovery  of  such  judgment,  will  not  give  the  mort* 
gage  any  priority;  on  the  contrary,  upon  a  foreclosure  thereof,  the  jodg» 
ment  for  damages  must  be  first  satisfied  ont  of  the  proceeds  of  the  for^ 
closore  sale  of  the  railroad  property. 

Xminekt  Domain — Damage  to  Private  Propertt—  Survxvai.  ov  Aonov. 
Whea  a  cause  of  action  has  accrued  for  damages  to  private  properip 
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from  the  constraction  of  a  railroad,  and  miit  faaa  bean  inatitnied  ilMre- 
for  in  the  lifetime  of  the  party  damaged,  the  right  of  action  will  tarv^i«ie 
and  pass  to  his  personal  representative  apon  his  death  aad  not  t«>his 
heir  or  devisee. 

EmKKiiT  DoMAiM  —  Damaoi  to  Pritats  Propirtt  —  KioHT  ov  AonoM  — 
Mbasurb  of  Damaobs.  —  In  case  of  damage  to  private  property  from 
the  location  and  construction  of  a  railroad,  a  right  of  action  JMwrnes  npoa 
the  completion  of  the  road  to  recover  not  only  present  hot  prospective 
damages,  but  the  injured  party  may  bring  his  action  at  any  time  withia 
five  years  from  the  accruing  of  the  right.  He  may  wait  nntil  his  perma- 
nent damages  have  become  susceptible  of  absolute  proof  before  bringing 
his  action,  if  brought  within  the  five  years,  and  then  recover  his  perma- 
nent damages  instead  of  sooner  bringing  the  action  and  resorting  to  prod 
of  prospective  damages  arising  from  the  operation  of  the  road. 

Eminbnt  DoMAii*  —  Mbaaurb  or  Damaob  to  Pri7atb  Propbrtt  —  9tav- 
UTB  OF  Limitations.  —  Whenever  a  riglit  of  action  for  damages  for 
injury,  to  private  property  from  the  location,  construction,  and  operation 
of  a  railroad  has  accrued,  and  the  action  has  been  brought  within  the 
period  of  the  statute  of  limitations,  proof  may  be  made  of  the  permaneal 
damages  to  the  property,  and  the  recovery  being  once  for  all,  may  in* 
dude  all  damages  flowing  from  the  location  and  ordinarily  skillful 
operation  of  the  road. 

ImHBNT  Domain  —  Damaob  to  Pritatb  Propbrtt  —  Mbasurb  op  Dam- 
AOBS  to  Tbkant. — When  the  bufiiness  of  a  tenant  is  ininred  by  the 
location  and  operation  of  a  railroad  in  front  of  the  leased  premises,  the 
measure  of  damages  which  may  be  recovered  by  the  tenant  is  limited 
to  the  loss  of  probable  profits  in  his  business  as  shown  by  the  evideuoe 
from  the  time  of  the  construction  of  the  road  and  its  operation  to  snoh 
time  a«  the  tenant  might,  by  the  exercise  of  ordinary  diligence,  have 
procured  another  place  of  business  equally  eligible  for  the  trausactiom 
of  his  business,  including  a  reasonable  time  for  removaL 

ImiiBKT  Domain  —  Invitation  to  Logatb  Railroad  —  Estoppbl  T9 
Claim  Damages. — When  the  owner  of  property  urges  or  induces  r 
railroad  company  to  locate  its  road  on  an  adjacent  street  he  will,  after 
the  invitation  has  been  acted  upon,  be  estopped  from  claiming  damages 
or  enjoining  the  operation  of  the  road,  but  to  create  such  estoppel  there 
must  be  some  affirmative  act  by  such  owner,  in  reliance  upon  which  the 
railroad  oompany  has  acted  to  its  prejudice.  The  fact  that  such  owner 
requested  an  alderman  to  vote  for  an  ordinance  granting  the  right  to 
the  company  to  locate  its  road  on  the  street,  when  it  does  not  appear 
that  such  vote  was  necessary  to  the  passage  of  the  ordinance,  does  not 
estop  him  from  recovering  for  damages  to  his  business  arising  from  the 
location  and  operation  of  the  road. 

ExiuBNT  Domain  —  Damaob  to  Privatb  Propbrtt  —  Judgment  fob, 
WHETHER  Binding  on  Mortgagees  of  Rait.road.  —  A  judgment  by 
default  against  a  railroad  for  damages  to  adjoining  property,  arising 
from  the  construction  and  operation  of  the  road,  is  not  binding  as  te 
amount  on  a  mortgagee  of  the  company  not  a  party  thereto^  and  in  a 
contest  between  such  mortgagee  and  the  owner  of  the  property  damaged 
■s  to  priority  of  payment  out  of  the  proceeds  of  a  sale  of  the  road  and 
property  under  foreclosure,  the  court  may  reopen  snoh  Judgment  and 
zsqnipe  a  reassessment  of  the  damages. 
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Morrison  and  Whitloel,  for  the  appellants. 

T.  E.  Merritt^  and  Casey  and  Dwigki,  for  the  appellees. 

Shops,  J.    The  principal  question  presented  in  this 


is,  whether  the  judgments  in  fayor  of  appellees,  severally,  were 
entitled  to  priority  of  payment  out  of  the  funds  produced  bj 
the  sale  of  the  railroad  in  the  foreclosure  proceeding  instituted 
by  appellants,  or  was  the  lien  of  the  mortgage  of  July  1, 1882, 
paramount,  and  entitled  to  priority  of  payment  as  against 
those  judgments.  The  court  below  decreed  that  the  judg- 
ments, aggregating  $11,205,  were  entitled  to  priority,  and  di. 
rected  the  master  to  pay  the  same  out  of  the  proceeds  of  the 
sale. 

The  Jacksonville  Southeastern  Railway  Company  was  oi^ 
ganized  under  the  laws  of  this  state,  to  construct,  build,  and 
operate  a  line  of  railway  from  the  city  of  Jacksonville  to  the 
city  of  Centralia,  in  this  state.  It  acquired  title  to  an  exist- 
ing railway  from  Jacksonville  to  the  town  of  Virden,  and 
thereupon  issued  three  hundred  bonds,  of  one  thousand  del* 
lars  each,  and  executed  a  first  mortgage  on  the  road  from 
Jacksonville  to  Virden,  and  upon  its  projected  line  from  Virden 
to  Litchfield,  to  secure  the  same.  Subsequently,  on  July  1, 
1882,  it  executed  the  mortgage  in  question  upon  all  of  its 
line  of  road  then  constructed  and  thereafter  to  be  built  from 
Jacksonville  to  Centralia,  to  secure  eleven  hundred  and  twenty 
bonds,  of  one  thousand  dollars  each,  the  bonds  held  by  appel- 
lants being  parcel  thereof.  These  bonds  upon  their  face  con« 
tained  a  condition  that  the  trustees  therein  named,  or  their 
successors  in  trust,  might  wter  upon  and  take  possession  of 
the  mortgaged  road  if  the  interest  provided  for  therein  should 
remain  due  and  unpaid  for  six  months,  or  the  taxes  on  the 
mortgaged  property  should  remain  unpaid  six  months  after  the 
same  became  due,  and  might  declare  the  principal  of  the  bonds 
due  and  payable.  By  the  terms  of  the  mortgage,  the  bonds  were 
to  be  issued  as  the  work  of  construction  progressed,  at  a  rate 
not  exceeding  ten  thousand  dollars  for  each  mile  of  completed 
road.  The  length  of  the  proposed  road  was  110  miles.  The 
road  was  completed  to  the  city  of  Centralia  from  Virden  in 
October,  1883.  By  ordinance  of  the  city  of  Centralia,  passed 
Jannarv  10, 1883,  the  railway  company  was  authorized  to  lay 
its  tracks  upon  and  along  Chestnut  Street  in  said  city,  which 
\v:i8  done.  Appellees  were  owners,  some  in  fee  and  others  by 
leasehold  interests,  of  lots  abutting  upon  Chestnut  Street, 
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each  of  whom,  with  others,  claims  that  his  abutting  property 

was  damaged,  and,  as  to  appellees  Heiss,  Prill,  and  Buehler, 

also  that  their  business  then  and  theretofore  carried  on  on 

Baid  street  was  damaged.    In  December,  1887,  and  January, 

1888,  suits  were  brought  by  appellees,  severally,  against  the 

railroad  company  to  recover  damages  therefor,  which  resulted 

in  judgments  for  the  plaintiffs.    Bzecutions  issued  upon  these 

judgments,  and  were  returned  nuUa  b<ma.    As  will  be  seen 

from  the  preceding  statement,  these  judgments  were  opened 

by  the  chancellor,  at  the  instance  of  appellants,  and  such 

proceedings  had  as  resulted  in  the  several  assessments,  by  a 

jury,  of  damages  to  the  property  of  appellees,  as  shown  by  the 

decree.    The  authority  of  the  city  to  authorise  the  laying  of 

the  railroad  tracks  in  Chestnut  Street,  and  its  use  for  railroad 

purposes,  is  not  questioned. 

The  constitution  of  1870,  article  2,  section  18,  provides 
''that  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Such  compensation, 
when  not  made  by  the  state,  shall  be  ascertained  by  a  jury^ 
as  shall  be  prescribed  by  law."  It  has,  however,  been  repeat- 
edly held  that  a  railroad  company  acquiring  the  right  to  lay 
its  tracks  in  the  streets  of  a  city  is  not  required  to  institute 
condemnation  proceedings  in  respect  of  damages  which  may 
accrue  to  owners  of  property  abutting  such  streets,  and  where 
no  part  of  the  land  of  an  abutting  lot  owner  is  entered  upon 
or  sought  to  be  condemned  for  public  use,  the  owner  is  not 
entitled  to  have  proceedings  instituted  under  the  eminent 
domain  law  to  ascertain  what  damage  his  property  may  sus- 
tain in  consequence  of  the  construction  and  operation  of  a 
railroad:  Peoria  etc.  Ry  Go.  v.  Scheriz^  84  111.  186;  Stetson  v. 
Chicago  etc.  R.  R.  Oo.j  75  111.  74;  but  the  landowner  is  re- 
mitted to  his  action  at  law  to  recover  his  damages.  The  right 
to  recover  damages  for  injury  to  private  property  occasioned 
by  the  occupation  of  a  public  street  by  a  railroad,  or  the  tak- 
ing of  other  property  for  the  public  use,  is  secured  to  the 
property  owner  by  the  provision  of  the  constitution  quoted: 
Chicago  etc.  R.  R.  Co.  v.  Ayres^  106  111.  611;  and  the  railroad 
company  will  be  liable  for  all  direct  physical  damages  accru* 
ing  from  the  construction  and  operation  of  such  railroad  to 
inch  contiguous  or  abutting  owner:  Sic^ae  v.  Fairbury  etc. 
JL  R.  Co.,  68  111.  394;  18  Am.  Rep.  666;  Bberkart  r.  Chicago 
Kc.  R*y  Co.,  70  111.  347. 
We  said  in  Chicago  etc.  R.  R  Co.  y.  Loeb^  118  111.  208,  69 
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Am.  Rep.  841;  '^The  just  compensation  to  be  made  for  dam» 
ages  to  land  was,  in  our  opinion,  intended  as  an  indenaiiity^ 
not  for  successive,  constantly  accruing  damages  recoyerablo 
as  they  may  afterwards  be  suffered,  but  for  all  the  damages 
the  landowner  may  suffer  from  all  the  future  consequencea  of 
the  careful  and  prudent  operation  of  a  railroad,  it  being  the 
immediate  damage  done  to  the  landowner's  estate  by  chang- 
ing its  permanent  condition  and  impairing  its  present  Talae. 
The  action  for  damages  may  be  regarded  as  in  the  natare  of 
one  kind  of  condemnation  proceedings."    And  we  there  held 
that  under  the  clause  of  the  constitution  of  1870  restrictive  of 
the  exercise  of  the  power  of  eminent  domain  in  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  with- 
out just  compensation,  the  proceedings  for  the  recovery  of 
damages   for  property  damaged   but   not  taken   should    be 
similarly  regarded  as  the  provision  in  regard  to  the  taking  of 
property  where  there  is  but  one  proceeding,  and  an  assess- 
ment of  compensation  for  damages  once  for  all;  and  that  in 
cases  where  no  land  was  taken  or  appropriated  there  shoiild 
be  but  one  proceeding  for  recovery  of  damages,  "in  which 
there  should  be  recovery  for  the  entire  damage,  past,  present^ 
and  future." 

TI '^  constitution  of  1848  provided  only  that  private  property 
should  not  be  taken  for  public  use  without  just  com pensation^ 
and  it  was  held  that  damages  were  not  recoverable  for  injury 
to  private  property  not  touched  by  the  public  improvement. 
To  obviate  this  supposed  defect,  the  constitution  of  1870  pro- 
vided that  private  property  should  not  be  taken  or  damaged 
for  public  use  without  just  compensation.  Property  is  neither 
to  be  taken  nor  damaged  without  just  compensation.  Both 
provisions  are  of  equal  importance,  and  are  alike  restrictions 
upon  the  exercise  of  the  power  of  eminent  domain.  It  is  true 
when  compensation  is  not  to  be  made  by  the  state  it  is  to  be 
ascertained  by  a  jury  as  may  be  prescribed  by  law.  But  it 
eannot  be  importani  that  the  legislature  has  failed  to  provide 
in  the  eminent  domain  act  for  the  assessment  of  such  dam« 
ages.  The  propter ty  owner  is  not  thereby  left  remediless,  but 
may  nevertheless  have  his  action  at  common  law,  and  thereby 
have  his  compensation  "ascertained  by  a  jury,"  as  required 
by  the  constitution.  It  became  necessary  for  the  legislature 
by  the  eminent  domain  act,  to  provide  for  the  right  of  entry 
upon  and  possession  of  the  private  property  of  the  citizen, 
and  as  a  necessary  incident  to  prescribe  the  mode  of  asoei^ 
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tainment  of  compensation  in  cases  where  the  property  was  to 
be  actually  appropriated  to  the  public  use;  but  no  such  neces- 
sity existed  when  there  was  not  a  physical  taking  or  appro- 
priation for  the  reason  that  the  common  law  furnished  ample 
«neans  for  the  ascertainment  of  the  damages  done  the  prop- 
'Crty  not  so  entered  upon  or  taken. 

The  right  of  eminent  domain  is  an  essential  attribute  of 
sovereignty,  inherent  in  every  independent  government,  and 
to  be  exercised  in  the  discretion  of  the  sovereign  power,  to 
promote  the  general  welfare  of  the  people.  The  right  of  the 
citizen  to  own,  possess,  and  enjoy  his  property  must  neces- 
sarily give  way  to  the  right  of  the  state  to  appropriate  it.  to 
public  uses,  when,  in  the  judgment  of  the  sovereign  power, 
public  interest  will  be  promoted.  It  is  universally  conceded 
ihat  railroads  are  quasi  public  corporations,  and  that  the  tak- 
ing or  damaging  of  private  property  for  their  construction  and 
maintenance  is  a  public  use,  within  the  meaning  of  the  con- 
stitution. The  sovereign  power  of  the  state  has  seen  proper, 
for  wise  purposes  and  in  the  interest  of  natural  justice,  to 
place  an  absolute  restriction  upon  the  exercise  of  the  right 
either  to  take  or  damage  private  property,  that  just  compensa* 
tion  for  the  taking  or  damaging  shall  be  paid.  It  has  been 
uniformly  held  in  this  country,  that  the  compensation  need 
not  be  paid  before  the  taking, — it  is  sufficient  that  provision 
be  made  for  compensation  afterwards,  provided  the  payment 
t>e  made  certain.  So  enactments  providing  for  taking  posses- 
ion of  property  sought  to  be  condemned  for  public  use,  upon 
giving  bond,  etc.,  have  been  held  valid.  The  rule  is  stated 
by  Chancellor  Walworth  {Bloodgood  v.  Mohawk  etc.  iZ.  iZ.  Co,^ 
18  Wend.  9,  31  Am.  Deo.  313)  that  the  compensation  must  be 
either  ascertained  and  paid  before  the  property  is  appropri* 
ated,  or  an  appropriate  remedy  must  be  provided,  and  upon 
an  adequate  fund,  that  it  may  be  reached  by  the  owner  through 
the  medium  of  the  courts  of  justice;  and  in  Gardner  v.  VU- 
lage  of  Newburgh^  2  Johns.  Ch.  162,  7  Am.  Dec.  526,  Chan- 
cellor Kent  held,  that  if,  in  any  case,  the  government  proceeded 
without  taking  these  preliminary  steps,  their  agents  and  offi- 
eers  may  and  should  be  restrained  by  injunction.  Potter's 
Dwarris,  892. 

It  will  be  unnecessary  to  pursue  this  branch  of  the  subject^ 
for  the  reason  that  this  court  is  probably  committed  to  the 
doctrine  that  injunction  will  not  lie  at  the  suit  of  the  abutting 
property  owner  when  the  entry  upon  and  occupation  of  the 
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street  by  a  railroad  ie  by  the  authority  of  the  mQnicipal 
agency  invested  with  the  control  of  such  street:  SteUan  ▼• 
Chicago  etc.  R.  R.  Co.^  75  111.  74;  Patterson  v.  Chicago  etc. 
R.  R.  Co.,  75  111.  583;  Chicago  etc.  R.  R.  Co.  v.  McOinni^  7» 
111.  269;  Truesdale  v.  Peoria  etc.  Co.,  101  111.  564;  Peoria  cU. 
Ry  Co.  y.  Schertz,  84  111.  135. 

It  was  held  in  these  cases,  that  the  provisions  of  the  emi- 
nent domain  act  providing  for  the  recovery  of  compensation 
for  property  damaged  but  not  taken,  applied  to  cases  where, 
a  portion  of  the  land  having  been  taken,  damages  resulted  in 
consequence  thereof  to  the  residue  of  the  land  of  the  same 
proprietor,  but  the  damages  resulting  to  abutting  or  adjacent 
lands  in  consequence  of  the  construction  and  operation  of  m- 
railroad  upon  its  own  land  or  upon  the  lands  of  another  wa» 
not  within  its  contemplation,  and  that  the  railroad  company, 
having  the  right  to  enter  upon  its  own  land  or  to  enter  upon 
the  street  by  license,  its  act  of  entry,  and  of  constructing^ 
thereon  its  road,  was  not  unlawful,  and  hence,  there  being  a^ 
remedy  at  law  in  an  action  for  the  damages  occasioned,  there 
was  no  ground  for  the  interference  of  a  court  of  equity.  After 
citing  numerous  English  authorities  it  is  said  in  the  case  of 
Stetson  V.  Chicago  etc.  R.  R.  Co.,  75  111.  74:  "the  reason  given 
is,  the  impracticability  in  many  cases  of  knowing  whether  dam«^ 
age  will  be  sustained  or  not,  and  of  measuring  it  if  it  were 
certain,"  until  after  the  completion  and  operation  of  the  road; 
and  it  was  further  said,  that  the  company  was  not  bound  to 
make  compensation  for  expected  damages  before  it  entered 
upon  the  work  it  had  a  lawful  right  to  perform.  *'The  party 
will  be  left  to  his  action.  When  he  has  settled  his  right  to 
damages,  and  ascertained  the  measure  in  an  action  at  law,  if 
any  reason  exists  why  he  cannot  have  execution  of  the  same, 
equity  will  assist  him,  but  not  before:"  Dunning  v.  City  of 
Aurora,  40  111.  481;  Bliss  v.  Kennedy,  43  111.  67. 

Without  pausing  to  note  further  the  rulings  in  this  regard, 
or  to  express  our  approval  or  disapproval  of  the  same,  it  will 
be  seen  that  the  right  to  recover  compensation  for  such  con* 
sequential  damages  as  may  accrue  to  abutting  property,  by 
the  appropriate  remedy  at  law,  is  clearly  recognized,  and  thai 
the  want  of  power  of  a  court  of  equity  to  interfere  by  injuno* 
tion  to  restrain  the  supposed  damaging  of  such  property  is 
predicated  upon  the  impracticability  of  its  ascertainment  be- 
fore the  damage  has  been  occasioned,  and  also  a  clear  recog* 
nition  of  the  power  of  a  court  of  equity  to  interposOi  by  way 
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of  execation,  after  the  exhaustion  of  the  legal  remedy.   Many 
cases  are  to  be  found  in  the  books  where  the  question  has 
arisen  as  to  the  right  of  compensation  to  the  landowner  where 
his  land  has  been  taken  and  appropriated,  and  between  the 
owner  and  encumbrancers  or  alienees  of  the  railroad  and  ita 
franchise  and  property,  and  the  uniform  holding  has  been^ 
unless  tbe  owner  has  done  some  act  amounting  to  a  waiver  of 
his  right  to  compensation,  or  by  which  he  is  estopped  from 
asserting  it,  that  his  right  to  compensation  remains  unaffected 
by  the  alienation.    In  many  of  the  cases  the  right  is  placed 
upon  the  ground  that,  the  compensation  not  having  been  paid, 
the  title  to  the  land  sought  to  be  taken  remains  in  the  original 
proprietor,  and  that  ejectment  will  lie  at  his  suit  to  recover 
the  land,  or,  where  the  amount  of  compensation  has  been 
ascertained  by  condemnation  proceedings,  it  may  be  treated 
as  a  forced  sale  of  the  land,  and  a  lien  in  the  nature  of  a  Ten- 
dor's  lien  enforced  against  the  property.     The  right  to  com- 
pensation, before  the  owner  can  be  deprived  of  his  property, 
being  secured  by  constitutional  provision,  such  title  cannot 
be  divested,  except  upon  payment  of  the  compensation  (or  its 
equivalent),  by  an/  act  of  the  legislature  or  of  the  railroad 
company,  and  an  alienee  or  encumbrancer  thereof  will  take 
cum  onere  the  right  of  the  owner  to  compensation,  and  is  not, 
therefore,  an  innocent  purchaser:    Rio  Orande  etc.  Ry  Co.  y. 
Ortiz,  75  Tex.  602;  Howe  v.  Harding,  76  Tex.  17;  18  Am.  St 
Rep.  17;  Borough  of  Eastori^s  Appeal^  47  Pa.  St.  255;  Lycoming 
etc,  Co.  V.   Moyer,  99  Pa.   St.   615;     Western  Pennsylvania 
R.  R.  Co.   V.  Johnston,   59  Pa.  St.    290;  Drury  v.  Midland 
H  n.  Co.,  127  Mass.  571;  Mims  v.  Macon  etc.  R.  R.  Co.,  8  Ga. 
333;  White  v.  Nashville  etc.  R.  R.  Co.,  7  Heisk.  518;  Lake  Erie 
rtc.  R'y  Co.  V.  Griffin,  107  Ind.  464;  Pfeifer  v.  Sheboygan  etc. 
R.  R.  Co.,  18  Wis.  155;  86  Am.  Dec.  751;  Adams  v.  St.  Johnsbury 
etc.  R.  R.  Co.,  57  Vt  240.    A  careful  study  of  these  and  like 
cases  will  disclose  with  what  care  and  pertinacity  the  oourta 
have  sought  to  protect  the  constitutional  right  of  the  citizen 
against  encroachments  upon  his  property  without  indemity 
against  loss,  by  reason  of  the  appropriation  of  bis  property  to 
a  public  use. 

It  is  said  in  this  case,  however,  that  the  doctrine  of  these 
cases  does  not  apply,  for  the  reason  that  the  title  of  appellees 
to  their  property  is  unaffected,  and  it  is  not  sought  to  interfere 
with  their  right  of  possession  or  occupancy,  and  therefore,  no 
right  in  their  property  being  sought  by  the  railroad,  no  lien 
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<;aa  be  declared  in  their  favor  for  the  consequential  damages 
resulting  to  such  property  by  the  bnilding  and  operatioQ  of 
the  railroad.  It  must  be  conceded  that  the  right  of  appellees, 
here,  cannot  be  predicated  upon  any  sapposed  sale  of  their 
land,  BO  that,  by  analogy,  a  vendor's  lien  might  be  declared 
in  their  favor.  Nevertheless,  there  is  a  forced  deprivation  of 
property  or  damaging  of  property  of  the  abutting  owners  with* 
out  their  consent,  by  reason  of  the  appropriation  of  the  street 
to  the  particular  public  use,  and  there  is,  therefore,  in  every 
just  sense,  a  taking  of  the  private  property  of  the  abatting 
owner  to  the  extent  to  which  it  is  thus  damaged.  Property 
consists,  not  of  the  physical  thing  of  which  it  is  predicated, 
but  in  the  dominion  that  is  rightfully  and  lawfully  obtained 
over  it,  —  the  right  to  its  use,  enjoyment,  and  disposition.  If 
a  railroad  company,  by  building  iis  road  upon  the  street  front- 
ing  upon  a  lot  reduces  the  value  thereof  from  five  thousand 
<iollars  to  three  thousand  dollars,  it  has  as  certainly  taken 
from  the  owner  two  thousand  dollars  of  his  property  as  if  it 
had  occupied  a  strip  of  his  land  of  that  value,  —  and  this 
«eems  to  be  the  current  of  later  authority:  Liewis  on  Bmineot 
Domain,  sees.  53-59,  and  cases  cited;  Righeyv,  City  of  Chicago^ 
102  tlL  64.  But  for  the  consent  of  the  city,  a  mere  instru- 
mentality of  government,  to  the  occupation  of  this  street  by 
the  railroad  company,  it  must  have  acquired  such  right  under 
the  eminent  domain  laws  of  this  state,  and  it  cannot  affect 
the  right  of  the  abutting  owners  to  compensation,  that  the 
street  is  appropriated  to  the  puLlic  ose  by  the  railroad  by 
consent  of  the  government,  instead  of  having  been  acquired 
by  another  exercise  of  its  sovereign  power. 

It  is  not,  however,  as  we  have  already  seen,  an  open  quei* 
lion  in  this  state  that  adjacent  lot  owners  may  recover  dam- 
age  occasioned  by  the  building  and  maintaining  of  a  railroad 
in  the  streets  of  a  city  by  and  with  the  consent  of  the  muni- 
cipal authorities, — that  is,  that  damages  no«  common  to 
property  in  general  resulting  to  abutting  properCy  from  the 
appropriation  of  the  street  by  the  railroad  is  damaging  pri- 
vate property  within  the  purview  of  the  constitutional  provis- 
ion before  quoted:  Rigney  v.  City  of  Chicago^  102  IlL  64; 
Chicago  etc  R.  R.  Co.  v.  Loeb,  118  111.  203;  59  Am.  Rep.  341. 
And  private  property  is,  by  the  constitutional  guaranty, 
secured  against  being  thus  damaged  for  such  public  use 
without  compensation.  Therefore,  to  hold  that  a  railroad 
may  occupy  the  streets  of  a  city,  and  thereby  damage  the 
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private  propertj  of  abutting  or  adjacent  lot  owners,  and  by 
rea.<on  of  alienation  or  its  insolvency  may  continue  the  occu« 
pnncy  and  infliction  of  the  injury,  without  indemnifying  such 
owner,  is  to  render  the  constitutional  provision  nugatory,  and 
the  safeguards  specifically  intended  by  the  people  to  be  thrown 
around  the  citizen  in  the  protection  of  the  right  of  private 
property,  is  rendered  of  no  avail.  It  may  be,  as  we  have  be« 
fore  seen  it  has  been  held,  that  the  citizen  is  remediless  until 
the  damage  has  actually  occurred,  and  by  appropriate  remedy 
he  has  determined  the  extent  and  amount  thereof;  but  when 
the  damages  are  ascertained  in  the  mode  provided  by  law, 
the  right  of  the  lot  owner  to  the  payment  of  the  same,  as 
compensation,  is  guaranteed  to  him  by  the  constitution  as  a 
condition  to  the  continued  appropriation  of  the  street  to  the 
public  use,  whereby  the  injury  to  his  private  property  if 
inflicted. 

As  we  have  seen,  it  is  not  in  the  power  of  the  railroad,  by 
alienation  or  otherwise,  to  defeat  this  constitutional  guaranty, 
and  the  alienee,  purchaser,  or  successor  will  be  required  to 
take  notice  of  the  provisions  restricting  the  power  to  take  or 
damage  private  property  for  public  use,  and  be  held  to  take 
subject  to  the  burthen  cast  upon  the  railroad  by,  through,  or 
under  which  the  interest  is  acquired.  It  by  no  means  fol* 
lows,  as  seems  to  have  been  supposed  in  some  of  the  cases, 
that  a  right  of  action  would  exist  against  the  new  company, 
who  might  as  successor  to  the  original  railroad  company,  be- 
come possessed  of  the  franchise  and  property;  but  when  a 
mortgagee  or  a  successor  company  insists  upon  a  continuation 
of  tlie  use,  or  where  there  is  an  appropriation  of  that  part  of 
the  railroad  whereby  the  damage  has  been  occasioned,  the 
right  of  the  lot  owner  to  compensation  out  of  the  re$  is  abs(^ 
lute. 

It  is  said;  however,  that  appellants,  mortgage  bondholders, 
are  innocent  purchasers  of  the  bonds,  without  notice  of  any 
equities  in  appellees;  that  the  mortgage  by  which  the  bonds 
purchased  by  them  are  secured,  is  prior,  both  in  date  of  eze* 
cution  and  recording,  to  the  judgments  of  appellees  and  to 
the  accruing  of  the  damages  for  which  the  judgments  were 
rendered.  It  is  true,  as  we  have  seen,  that  the  mortgage  was 
executed  July  1, 1882,  and  that  the  road  was  not  constructed 
Along  the  street  in  question  until  October,  1883,  and  that  the 
damage  suits  were  not  brought  until  in  1887,  and  judgments 
sot  recovered  until  August,  1888.     If  tiiese  bondholders  were 
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not  required  to  take  notice  of  the  rights  of  appellees,  and  it 
is  necessary  to  bring  notice  home  to  them,  evidence  thereof  i» 
not  wanting  in  this  record.    They  were  notified  upon  the  fac» 
of  the  bond  and  mortgage  that  the  bonds  were  issued  apon  an 
unfinished  line  of  road,  and  that  they  were  to  be  issued  at 
the  rate  of  ten  thousand  dollars  a  mile,  as  the  projected  line 
of  railroad  was  completed.     The  mortgage  executed  to  secure 
these  bonds  was  made  to  cover,  not  only  the  small  portion  of 
the  road  then  constructed,  but  the  franchise  and  property  of 
the  railroad  company  then  owned  or  thereafter  to  be  acquired, 
and  the  projected  line  of  road  as  it  might  be  completed  through 
to  the  city  of  Centralia.     It  was  apparent  on  the  face  of  the 
security  that  the  railroad  and  property  of  the  company  then 
in  existence  were  not  intended  as  the  sole  security  for  these 
bonds,  but  the  security  was  to  be  appreciated  and  perfected 
by  the  acts  of  the  railroad  company  in  the  building  and  com- 
pletion  of  the  railroad.     Every  person  buying  these  bonds 
must  be  presumed  to  have  known  that  the  right  of  way  must 
be  acquired  in  some  of  the  recognized  modes  known  to  the 
law,  and  that  when  the  road  was  built  through  cities,  dam- 
ages might  be  thereby  occasioned.     They  were  bound  to  take 
notice  of  the  provisions  of  the  constitution  of  the  state,  and  of 
the  rights  of  all  persons  whose  property  was  taken  or  dam* 
aged  in  the  completion  of  this  public  work  to  just  compensa* 
tion  for  such  taking  or  damaging.     It  is  apparent,  therefore^ 
that  in  respect  of  priority  over  the  judgments  of  appellees^ 
appellants  are  in  no  better  condition  than  they  would  have 
been  had  the  mortgage  been  subsequent  to  the  accruing  of 
the  damages  or  the  rendition  of  the  judgments.     It  can  no 
more  be  said  that  the  fact  that  the  bonds  were  executed  at  a 
date  prior  to  the  building  of  the  road  will  entitle  them  to 
priority  against  persons  whose  property  was  damaged  for  the 
public  use,  than  it  could  be  that  they  are  entitled'  to  priority 
as  against  persons  whose  lands  may  have  been  taken  and 
appropriated  to  the  public  use,  and  in  the  latter  case  it  will 
not  be  contended  that  the  mortgage  would  have  priority. 
The  railroad  company  was,  in  a  sense,  agent  of  the  bond- 
holders to  perfect  their  security,  and  the  latter  mast  be  held 
bound  by  the  acts  of  the  company  in  respect  of  the  comple- 
tion of  the  projected  road,  so  far,  at  least,  as  such  acts  can  be 
held  te  have  been  clearly  within  the  contemplation  of  the 
parties  in  appreciating  and  perfecting  the  security. 
By  the  original  bill  it  was  sought  to  subject  the  eorpus  ol 
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ibe  railroad  to  the  Batisfaction  of  these  judgments  for  dam* 
ages*  The  bondholders  and  trustees  having  been  made  pai^ 
ties,  answered,  setting  up  their  bonds  and  mortgage,  the  bcmdi 
having  been  declared  due,  as  might  be  rightfully  done,  for 
tbe  nonpayment  of  the  interest,  filed  their  cross  bill  to  fore* 
close  the  mortgage,  and  insisting  upon  the  priority  of  the 
mortgage  over  the  judgments.  The  foreclosure  was  decreed, 
and  the  question  sharply  presented  was  as  to  the  right  of 
appellees  to  satisfaction  of  their  judgments  out  of  the  proceeds 
of  the  sale  of  the  property.  It  is  apparent  that  appellants 
were  seeking  to  avail  of  the  security  as  it  had  been  perfected 
by  the  railroad  company.  This  appellants  could  not  do  with- 
out incurring  the  obligation  to  discharge  the  liability  of  the 
railroad  to  appellees.  It  was  necessary  in  the  completion  of 
the  road,  in  the  exercise  of  the  discretion  committed  to  the 
railroad  company,  to  procure  the  right  of  way  in  Chestnut 
Street,  which  was  done,  and  the  road  constructed  therein* 
The  road  thus  constructed  formed  parcel  of  the  security 
which  appellants  were  seeking  to  avail  of.  Before  they  could 
do  this,  as  we  have  seen,  the  railroad  company  was  required 
to  pay  the  damages  occasioned  to  appellees  by  the  building 
of  the  railroad  and  the  continued  use  of  the  street  for  that 
particular  public  use,  which  was  guaranteed  to  appellees  by 
the  organic  law  of  the  land.  It  is  not  necessary,  as  seems  to 
be  supposed,  that  we  should  hold  that  a  lien  was  created  by 
the  constitutional  provision  for  the  damages  to  abutting  prop* 
ertj.  It  is  sufficient  that  appellees  were  possessed  of  superior 
equities,  and  entitled  to  be  first  paid  out  of  the  proceeds  of 
tbe  sale  of  the  property.  The  right  to  the  continued  use  and 
enjoyment  of  the  railroad  upon  Chestnut  Street,  and  its  avail* 
ability,  therefore,  as  security  to  the  bondholders,  depended 
upon  the  payment  of  compensation  to  appellees  as  ascertained 
by  law.  We  therefore  hold  that  the  court  did  not  err  in  de- 
creeing that  the  damage  to  abutting  property  owners,  appel« 
lees,  should  have  priority  of  payment  out  of  the  proceeds  of 
the  sale  of  the  railroad  under  the  decree  of  foreclosure. 

Tiiere  are  some  minor  contentions  which  we  deem  it  neces- 
sary to  notice.  It  is  insisted  by  appellants  that  the  judgment 
in  favor  of  Vortride,  administrator  of  the  estate  of  Minnie 
Vortride,  deceased-,  is  erroneous,  in  that  the  right  of  action 
survived  to  the  heir,  and  not  to  the  administrator.  The  suit 
^^9  originally  brought  by  Minnie  Vortride,  as  owner  of  the 
abutting  property  damaged,  and  she  having  died  pending  the 
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suit,  her  administrator  was  sabstituted  as  partj  plaintiff;  and 
the  same  question  is  raised  in  respect  of  the  judgment  in  favor 
of  Barbara  Widmann,  administratrix  of  the  estate  of  Phillip 
Widraann,  deceased.  It  is  conceded  that  tbo  cause  of  actioo 
accrued  during  the  lifetime  of  the  decedent  owners,  and  th» 
question  is,  to  whom  did  the  action  survive?  As  we  have  be- 
fore seen,  the  recovery  in  this  class  of  actions,  where  the  struct 
ture  from  which  the  injury  flows  is  permanent  in  its  character^ 
and  the  damages  therefore  permanent,  should  and  may  be  for 
all  damages  arising  therefrom,  past,  present,  and  prospective. 
It  was  said  in  Ohio  etc.  R'y  Co.  v.  Wackier,  123  III.  440,  5  Am. 
8t.  Rep.  532,  that  the  decisions  of  this  court  go  to  the  lengtb 
of  holding  ^'that  all  special  damages,  present,  and  prospective,, 
to  the  owners  of  lands,  resulting  or  to  result  from  properlj 
constructing,  maintaining,  and  operating  a  railroad  under  th^ 
laws  of  this  state,  constitute,  as  to  such  landowner,  one  single,, 
indivisible  cause  of  action,  which  may  be  enforced  under  the 
eminent  domain  act,  or  any  other  appropriate  form  of  action.'' 
It  is  also  there  held  that  when  after  such  right  of  action  has 
once  accrued,  the  land  is  conveyed  to  another,  the  latter  can 
maintain  no  action  for  damages  which  could  have  been  an* 
ticipated  and  allowed  as  prospective  damages  in  a  suit  which 
the  grantor  might  have  brought.  The  right  of  action  accrued 
in  this  case  when  the  railroad  was  built  and  put  in  operation: 
Chicago  etc.  R.  R.  Co.  v.  Loeb,  118  111.  203;  59  Am.  Rep.  341; 
Wabash  etc.  R'y  Co.  v.McDougalU  118  111.  229;  Chicago  etc.  R.  R. 
Co.  V.  McAuley,  121  111.  160.  And  it  does  not  appear,  from  the 
record,  that  any  element  of  damage  or  depreciation  in  value- 
of  the  property  entered  into  the  judgments,  other  than  that  for 
which  the  right  of  recovery  existed  in  the  lifetime  of  the  own* 
ers.  The  right  of  action  was  then  a  personal  right,  unassign* 
able  by  conveyance  of  the  land,  and  it  could  be  enforced  by 
the  owner  or  his  personal  representatives,  only:  1  Chitty's 
Pleadings,  177.  It  would  not  pass  with  the  land  to  his  grantee, 
devisee,  or  heir,  and  surviving  under  the  statute,  the  suits  were 
properly  prosecuted  in  the  name  of  the  personal  representa-^ 
tive  of  the  deceased  owner. 

It  is  next  insisted,  the  court  erred  in  instructing  the  juries- 
ealled  to  assess  appellees'  damages,  under  the  order  of  court,, 
opening  the  judgment,  and  providing  for  the  trial  of  the  issuee 
of  fact  as  to  such  damages.  It  is  sufficient  to  say  that,  tak'^ 
ing  the  series  of  instructions  together,  the  law  was  given  in 
each  case  with  substantial  accuracy.    No  good  purpose  caa 
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be  served  by  an  extended  discussion  of  the  Tarious  points 
made.  Moreover,  the  verdicts  of  the  juries,  while  not  per^ 
haps  advisory  to  the  conscience  of  the  chancellor  merely,  a» 
in  ordinary  submissions  of  issues  of  fact  out  of  chancery,  were^ 
nevertheless  peculiarly  under  the  control  of  the  chancellor, 
and  upon  a  consideration  of  the  whole  case  he  could  reverse  or 
6et  them  aside.  If,  therefore,  upon  consideration  of  the  whole^ 
case,  it  is  found  that  the  verdicts  were  warranted  by  the  proofs, 
error  in  instructions  would  not  necessarily  reverse  the  judg- 
ments. But  as  before  said,  we  find  no  substantial  error,  either 
as  to  the  law  as  given  by  the  chancellor  to  the  jury,  or  in  the- 
verdicts  upon  the  evidence  submitted. 

The  particular  objection  to  the  instructions,  however,  Beem» 
to  present  the  question  as  to  whether  the  recovery  should  be^ 
limited  to  the  damages  accruing  at  the  time  of  the  oomple* 
tion  of  the  road  or  within  a  reasonable  time  thereafter,  or 
whether  the  jury  would  be  at  liberty  to  consider  the  actual 
depreciation  from  the  location  and  operation  of  the  road  to- 
tlie  time  of  bringing  the  suits.  As  we  have  seen,  the  right  of 
action  accrued  upon  the  happening  of  the  injury,  occasioned 
by  the  completion  of  the  road,  to  recover  not  only  present  but 
prospective  damages.  It  by  no  means  follows  that  because 
the  right  of  action  then  accrued  it  must  then  be  enforced. 
The  action  may,  under  the  statute,  be  brought  at  any  tiin» 
within  five  years  from  the  accruing  of  the  right,  and  the  rail- 
road company  or  appellants  cannot  complain  that  the  plain* 
tifif  has  waited  until  his  damages  have  become  susceptible  of 
absolute  proof  before  bringing  his  action,  instead  of  resorting 
to  proof  of  pros^pective  damages.  The  authorities  are,  thai 
whenever  the  suit  is  brought,  if  within  the  statute  of  limita* 
tions,  proof  may  be  made  of  the  permanent  damages  to  th» 
property,  and  the  recovery  being  once  for  all,  may  include  all 
damages  flowing  from  the  location  and  ordinarily  skillful 
operation  of  the  road. 

It  is  also  said  that  the  court  erred  in  instructing  the  jury 
A8  to  tlie  measure  of  damages  to  the  leasehold  interest  and 
business  of  appellee  Buehler.  The  court  instructed  the  jury, 
at  the  instance  of  appellants,  in  respect  of  the  loss  to  his  busi- 
ness, that  *Uhe  measure  of  his  recovery  is  limited  to  the  losa 
of  probable  profits  of  his  business,  if  any  shown  by  the  evi«^ 
dence,  from  the  time  of  the  construction  of  the  railroad  track 
on  Chestnut  Street  and  its  operation,  and  such  time  as  th» 
plaintiff  might,  in  the  opinion  of  the  jury  from  the  evidence^ 
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hj  the  1106  of  reasonable  diligence,  have  procured  another 
place  of  business  equallj  eligible  for  the  transaction  of  busi- 
ness of  the  kind  he  was  engaged  in,  including  a  reasonable 
time  for  removal  to  the  same."    This  instruction,  it  is  con* 
ceded,  lays  down  the  correct  rule.     It  is,  however,  said  that 
the  instructions  given  for  appellees  were  in  conflict  with  this 
instruction.    We  have  carefuUj  examined  the  instructions, 
and  there  is  nothing  that,  in  our  judgment,  conflicts  with  the 
principle  announced  in  the  instruction  quoted,  or  to  indicate 
that  the  jury  did  not  follow  it  in  considering  the  evidence 
and  making  their  finding.    Other  minor  objections  were  in* 
eisted  upon,  but,  as  before  said,  we  find  no  prejudicial  error. 
It  is  next  insisted  that  appellee  Heiss  is  estopped  from 
claiming  damages  to  his  property  by  reason  of  the  location 
and  operation  of  the  railroad  in  Chestnut  Street,  because  it 
was  thus  located,  as  it  is  claimed,  by  his  invitation.    The 
rule  as  laid  down  by  Mr.  Lewis  (Bminent  Domain,  sec.  120) 
is:  '^  Where  the  owner  of  property  urges  or  induces  a  railroad 
company  to  locate  its  road  upon  the  adjacent  street,  he  will, 
after  the  invitation  has  been  acted  upon,  be  estopped  bom 
•claiming  damages  or  enjoining  the  operation  of  the  road''; 
and  the  same  principle  has  found  recognition  by  this  court  in 
IllinoU  Cent.  R.  R.  Co.  v.  Allen,  89  111.  205,  and  Toledo  etc. 
Ry  Co.  V.  Hunter^  50  111.  325.    It  appears  that  Heiss  at- 
tended meetings  of  citizens  called  for  the  purpose  of  devising 
ways  and  means  to  procure  the  building  of  the  road  to  Cen« 
tralia,  and  it  is  shown  by  Huisseller,  a  member  of  the  city 
<;ouncil,  that  his  recollection  is  that  Heiss  asked  him  to  vote 
for  the  ordinance  granting  the  right  to  the  railroad  company 
to  locate  their  railroad  on  Chestnut  Street,  and  that  after- 
wards Heiss  and  Son,  of  which  firm  appellee  was  a  member, 
eubscribed  one  hundred  dollars  toward  the  cost  of  buildings 
-depot  at  Centralia,  a  fund  having  been  raised  therefor  by  the 
citizens  as  an  inducement  to  build  the  railroad  to  Centralis. 
In  respect  of  the  latter,  it  is  clear  that  it  had  nothing  to  do 
with  the  location  of  the  road  on  the  particular  street  in  ques- 
tion.   The  line  had  been  located  for  a  year  before  that  time 
to  Centralia.     Moreover  Heiss  and  Son,  who  thus  subscribed, 
are  allowed  nothing  by  the  decree.    If  it  be  regarded  as  true 
that  Heiss  urged  the  member  of  the  city  council  to  vote  fiv 
the  ordinance,  it  does  not  appear  that  his  vote  was  neces- 
eary  to  its  passage,  or  that  the  ordinance  would  not  have  been 
passed  but  for  his  action.     We  are  of  opinion  that  it  cannot 
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l>e  said  that  the  railroad  companj  was  induced  to  locate  its 
Toad  upon  Chestnut  Street  by  the  iuvitation  of  Heiss.  To 
create  the  estoppel  there  must  be  some  affirmative  act  hj  the 
()er8on  sought  to  be  estopped,  in  reliance  upon  which  the 
<;onipan7  ^^  acted  to  its  prejudice. 

It  was  not  error  for  the  court  to  open  the  judgments,  and 
require  a  reassessment  of  the  damages  bj  a  jury.  The  origi- 
nal judgments  had  been  entered  by  default  against  the  rail- 
road company  only.  If  appellants  were  liable,  or  the  property 
in  their  hands  liable  to  be  subjected  to  damages  which  had 
accrued  to  appellees,  it  was  only  for  damages  actually  sus- 
tained, and,  as  to  such  damages,  appellants  were  not  bound 
bj  the  original  judgments. 

We  find  no  error  in  this  record  for  which  the  decree  should 
be  reversed,  and  it  is  accordingly  affirmed. 

Railbo^d  itr  STRBvrs  —  Gonssnt  ov  Abuttino  Ownbbs.  —  When  itretl* 
«n  needed  for  railroad  pnrposea,  the  rights  and  intereste  of  the  abatting 
•woen  masfe  be  obtained,  with  their  oooeent,  or  by  the  ezeroiao  of  the  right 
of  emiaetit  domaia:  TheohM  r.  Louisville  etc.  R*y  Oo,,  66  Mias.  279;  14  Am, 
^  Rep.  564,  and  note  with  cases  discnsstnp;  this  subjeot  oolleoted;  note  to 
JmeM  T.  Erie  etc.  /?.  R,  Co.^  81  Am.  St  Rep.  733. 

Railboa]>3  nc  Stebbts.  — Damagbs  to  Abuttuto  Owitbbs:  See  note  to 
Jmf  ▼.  3rie  etc,  R.  R,  Co.,  31  Am.  St.  Rep.  733w  An  owner  of  property 
who  ha^  sustained  special  damages  by  the  oonstraction  of  a  railroad  in  cloM 
frozimity  to  his  property,  may  recover  therefor  thoagh  there  hai  been  ae 
actual  taking  of  his  property:  Omaha  etc,  R,  R.  Co.  r,  Janeeek,  30  Keb.  276t 
27  Am.  St.  Rep.  399,  and  note;  Adams  r,  Chicago  etc  R.  R.  Co.,  89  Minn. 
286;  1*2  Am.  St.  Rep.  644,  and  note;  extended  note  to  8heehy  t.  Kansas  OHif 
tU.  Ky  Go,,  4  Am.  St.  Rep.  402;  Fori  Worth  etc  R*y  Co.  r.  DomUet  82  Toz. 
383;  Fox  ▼.  Baltimore  etc  R'y  Co,,  34  W.  Va.  466. 

EifiNBXT  I>OMAiN  —  Pitblio  0SB — RAiLBOADa  —  TsktBg  pTopertj  foT 
railroad  pnrposes.ia  a  taking  for  public  ase:  Toledo  etc  R'y  Oo.  t.  DetroU  eh, 
IiR.Qo.,62  Mich.  564;  4  Am.  St.  Rep.  875,  and  note;  Little  Rock  etcJLS, 
Co.  V.  Woodnf,  49  Ark.  381;  4  Am.  St.  Rep.  51,  and  note;  Browm  r.  B0aU§^ 
34  Miss.  227;  69  Am.  Dec.  389,  and  note;  Small  ▼.  Georgia  etc  Sy  Olow»  87 
Oa.  602:  Qrand  Rapids  etc  R'y  Co,  ▼.  Weiden,  70  Mich.  890.  See  extended 
Bote  to  Bedcman  ▼.  Saratoga  etc  R.  R.  Co,,  22  Am.  Doa  695. 

Railboadb  in  Stbbbts. — Mbasubb  or  Damaobsto  ABUTrmo  OwnBBSt 
8es  note  to  Jones  r.  Erie  etc  R.  R.  Cc,  31  Am.  St  Rep.  734;  Adams  ▼. 
€kieag9etc  R.  R,  Co,,  ^  Minn.  286;  12  Am.  St  Rep.  644,  and  note;  FuUm 
▼.  Short  Route  etc  Co,,  85  Ky.  640;  7  Am.  St  Rep.  619»  and  note^ 

Bhibbht  Domain  —  Railroads.  —  The  snocessors  in  intereat  to  a  raUway 
«n  liable  for  the  Talne  of  lands  taken  by  the  old  railway  oompany  for  rail- 
«»7 purposes:  P/e\fer ▼.  Sheboyganeic  B.R,Oo.^lB  Wia.  155^  86  Aoi.  Deo. 
751,  and  note  discussing  this  subjeot 

EvuiXBT  Domain  —  Damaobs  to  Tbn ant.  —  Where  land  eondemned  for 
'^^I'oiMl  purposes  is  occupied  by  a  tenant  he  may  reoover  for  damage  done 
to  his  crops  planted  before  notice  that  hit  poMOsnon  would  be  interfered 

AM.  m.  RiF.  vou  xxxm. — le 
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with,  but  he  cannot  complain  that  the  Talnc  of  hit  term  baa  bee«  diminialMAr 
Laferty  r,  SchuytkiU  etc,  H.  R,  Oo,,  124  Pa.  St  297;  10  Am.  St  Repu  687. 
See  also  FuU^  t.  Sfiort  Route  etc  Co.,  85  Ky.  640;  7  Am.  St  Rep.  619. 

Emimbnt  DoiCAiN  —  Railroads  —  IirjuKorioN.  —  A  railroad  will  be  en- 
joined from  appropriating  land  admitted  vr  proved  to  belong  to  plaiatitf 
when  not  aathorized  to  do  ao  by  tti  oharters  Birti  t.  WUmkiffkm  eCe.  iL  Mm 
Co.,  8  Rich.  Bq.  46;  64  Am.  Dec  739»  and  note.    Seo  JCtfwy  Y.  SckmgOia 
«e.  12.  A  (%.,  133  Fk  St  S34|  19  Am.  St  Rep.  632. 


SoHULTZ  t;.  Plankinton  BA5K. 

pH  iLLnron;  116.] 

MOBTOAGB  AMD  KOTIS  SlOITRID  ThBBBBT  GoHRSUSB  ToORBBB.  — 

a  mortgage  is  given  to  aeonre  the  payment  of  aoTeral  notes  doseribwl 
therein,  snob  mor^gags  and  notes  mnst  be  oonstn&sd  as  oas  instntmeat 
or  contract 

HoBTOAOB  Sbouaino  Ditfbbbnt  Notbs^Pbioritt. — When  a  mortgage 
is  given  to  secure  several  notes  maturing  at  diflereni  dates,  tho  notas- 
sre  entitled  to  priority  of  payment  from  the  prooeeds  of  tho  property 
embraced  in  the  mortgage^  in  the  order  in  which  they  nspoctiTelj  be- 
come due. 

HoBTG AQX  SscuBivo  Sbviral  NoTis  —  Pbioritt — EviDBiiaB  TO  Vabt.  — 
When  a  mortgage  is  given  to  secare  several  notes  maturing  &t  dilFerent 
dates,  parol  evidence  of  an  agreement  made  oontemporaneonilj  with  the 
mortgage,  by  which,  on  foreclosure,  the  proceeds  of  the  sale  are  to  be 
first  applied  to  the  payment  of  the  note  last  maturing  to  leliere  the  Ibp 
dorser  thereof,  is  not  admissible  in  faror  of  such  indorser. 

MoBTaAan  —  EviDSiroB  Adkissiblb  to  Show  Coksidbbatiov,  but  mcft  to 
Vabt.  —  When  the  consideration  expressed  in  a  mortgage  is  in 
parol  evidence,  is  admissible  to  show  the  real  consideratioB;  bat 
the  consideration  is  not  in  dispute,  parol  evidence  is  not  adnusaible  to 
change  the  terms  of  the  mortgage  in  regard  to  the  paymsBt  of  Botso 
described  therein. 

Assumpsit  by  the  Plankinton  Bank  against  Albert  Schnlti 
to  recover  from  him  as  indorser  of  a  note  for  two  thousand 
dollars  executed  by  Henry  Schalts.  The  note  is  the  fifth 
mortgage  note  mentioned  in  the  opinion.  Judgment  for  plain-^ 
tiff.    The  defendant  appealed* 

JTratM,  Mayevj  and  Stein^  for  the  plaintiff  in  error. 

Moses  and  Pam^  for  the  defendant  in  error. 

Craiq,  J.  On  the  trial,  the  court  excluded  the  parol  agree> 
ment  set  up  in  the  affidavit  for  a  oontinuanoey  and  on  the 
propositions  of  law  submitted,  held  that  a  parol  agreement 
•ntered  into  at  the  time  the  mortgage  was  executed,  was  not 
admissible  to  vary  the  contract  between  the  bank  and  Henry 
Bchultz,  embraced  in  the  chattel  mortgage,  and  the  propiielf 


March,  1892.]     Schulti  «•  Plankintom  Bank.  291 

of  this  ruling  is  the  principal  question  presented  by  the  record 
for  our  consideration. 

Parol  evidence  is  not  admissible  to  vary  or  contradict  the 
terms  of  a  written  agreement  This  principle  of  law  is  so  well 
understood  and  so  thoroughly  settled  that  it  will  not  be  neces« 
eary  to  cite  authorities  in  its  support.  What  did  the  defend- 
ant undertake  to  prove  as  a  defense  to  the  note  f  Upon  an 
examination  of  the  affidavit  relied  upon,  it  will  be  found  that 
the  defendant  undertook  to  show  that  at  the  time  Schultz 
executed  and  delivered  to  the  bank  a  chattel  mortgage  to 
secure  an  overdraft  of  $175.44,  and  five  promissory  notes,  in- 
cluding the  one  in  suit,  it  was  agreed  between  Schults  and 
the  bank,  that  when  the  property  embraced  in  the  mortgage 
was  sold,  the  note  in  suit  should  be  first  paid  from  the  pro* 
ceeds  of  the  sale  of  the  mortgaged  property.  If  the  alleged 
agreement  had  been  incorporated  in  the  mortgage,  of  course 
it  would  have  been  binding;  but  it  was  not,  and  the  question 
ie,  whether  a  parol  agreement  made  at  the  same  time  the 
mortgage  was  executed,  is  admissible  *for  the  purpose  for 
which  it  was  offered. 

In  disposing  of  this  question,  the  mortgage,  and  the  prom- 
issory notes  described  in  the  mortgage,  must  be  considered 
together  and  treated  as  one  instrument  When  this  is  done, 
it  appears  upon  the  face  of  the  mortgage,  by  its  terms,  that 
the  property  therein  described  was  conveyed  by  Henry  Schultz 
to  the  bank,  to  secure:  1.  An  overdraft  of  $175.44;  2.  A  note 
for  $2,500,  dated  March  S,  1888,  and  due  on  demand;  8.  A 
note  for  $500,  due  August  13, 1888;  4.  A  note  for  $1,250,  due 
September  19,  1888;  6.  A  note  for  $2,000,  due  September  19, 
1888;  and  &  A  note  for  $1,250,  due  October  15, 1888.  These 
notes  were  all  executed  by  Henry  Schultz,  and  the  several 
amounts  therein  specified  he  promised  to  pay  on  the  date 
named  in  each  note.  The  mortgage  and  the  notes  constituted 
a  contract  in  writing  between  Henry  Schults,  the  mortgagor, 
and  the  Planliinton  Bank,  the  mortgagee.  As  stated  before, 
the  mortgage  was  given  to  secure  several  notes  which  became 
dae  and  payable  at  different  dates.  The  law  is  well  settled, 
by  the  decisions  of  this  court  as  well  as  by  the  decisions  of 
other  courts,  that  where  a  mortgage  is  given  to  secure  the 
payment  of  several  promissory  notes  maturing  at  different 
dates,  the  notes  are  entitled  to  priority  of  payment  from  the 
proceeds  of  the  property  embraced  in  the  mortgage,  in  the 
order  in  which  they  respectively  become  due  and  payable* 
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The  first  becoming  due  haa  the  first  lien  on  the  mortgaged 
property  for  payment,  the  next  note  becoming  doe  will  have 
the  second  lien,  and  so  on  to  the  last:  Van$afU  v.  AUmoHj  28 
111.  81;  Walker  y.  Dement^  42  111.  272;  Gardner  ▼.  Diederieht^ 
4 1  111.  158. 

The  rule  on  this  subject  is  well  stated  in  State  Bank  t. 
Tweedy,  8  Blackf.  447,  46  Am.  Dec.  486,  where  it  is  held  that 
the  different  installments  in  a  mortgage,  where  secured  by 
corresponding  notes,  may  be  regarded  as  so  many  successiTa 
mortgages,  each  having  priority,  according  to  its  time  of  b^ 
coming  payable.  Applying  this  rule  of  construction  to  the 
mortgage  in  question,  three  thousand  dollars  of  the  mortgage 
indebtedness,  in  addition  to  the  overdraft,  became  due  before 
the  note  indorsed  by  the  defendant,  and  that  amount  was  en- 
titled to  be  paid  out  of  the  proceeds  of  the  mortgaged  property 
before  the  bank  was  under  any  obligation  to  apply  any  of  the 
proceeds  on  the  note  indorsed  by  the  defendant,  which  wonld 
exhaust  all  the  proceeds  of  the  mortgaged  property,  and  leave 
nothing  to  apply  on  Che  note  indorsed  by  the  defendant;  bat 
if  the  parol  agreement  made  at  the  same  time  the  mortgage 
was  executed  is  admissible,  what  is  the  result  ?  The  terms 
of  the  mortgage  —  the  written  contract  between  the  parties  — 
are  changed  by  the  parol  evidence,  and  the  note  which  stands 
in  the  fifth  order  of  payment  is  advanced  to  the  first.  We 
are  aware  of  no  rule  of  law  under  which  this  can  be  done. 
Indeed,  the  admission  of  the  evidence  would  violate  one  of  the 
elementary  rules  of  evidence. 

But  it  is  said  the  agreement  proposed  to  be  proved  is  collar 
feral  to  the  mortgage,  and  upon  that  ground  it  is  admissible. 
The  parol  agreement  was  made  at  the  same  time  the  mortgage 
was  executed.  It  was  made  by  and  between  the  mortgagor 
and  mortgagee.  It  related  to  the  same  subject  embraced  in 
the  mortgage  contract,  and  it  is  nothing  but  a  part  and  paroel 
of  the  mortgage  contract,  which  the  parties  failed  to  incorpo- 
rate therein  as  a  part  of  their  contract 

It  is  also  said  the  parol  agreement  was  the  consideration 
for  the  mortgage,  and  under  the  general  rule  which  admits 
parol  evidence  to  explain  the  consideration  in  a  deed  or  show 
a  different  consideration  for  the  one  expressed,  this  evidenoe 
may  be  admitted.  It  is  a  well  understood  rule  that  parol 
evidence  may  be  given  to  explain  a  receipt,  and  upon  the  same 
principle  the  acknowledgment  of  thio  receipt  of  a  certain  con- 
sideration  expressed  in  a  deed  may  be  changed  or  varied  by 
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parol  evidence;  but  that  doctrine  has  no  application  to  tlM 
question  involved  here.  The  consideration  named  in  the  mort- 
gage was  not  in  dispute.  Whether  it  was  one  sum  or  another 
had  no  special  bearing  on  the  case.  The  oflfered  evidence  had 
DO  bearing  on  the  consideration  of  the  mortgage.  Its  object 
and  only  purpose  was  to  change  the  terms  of  the  mortgage  in 
regard  to  the  payment  of  the  notes  described  in  the  mortgage, 
and  as  such  it  was  not  admissible  on  the  pretense  that  it  had 
a  bearing  on  the  consideration  named  in  the  mortgage* 

But  it  is  said  the  defendant  is  not  a  party  to  the  mortgage 
or  in  privity  with  a  party  to  it,  and  being  a  stranger  he  may 
contradict  it,  by  parol  or  otherwise.  It  is  true  that  the  de* 
fendant  is  not  a  party  to  the  mortgage,  but  he  claims  under 
it.  He  introduced  it  in  evidence.  Indeed,  the  mortgage  it 
the  foundation  of  the  defendant's  claim.  Take  the  mortgage 
out  of  the  case  and  the  defendant  has  no  ground  whatever  to 
Btand  upon.  Claiming,  then,  as  defendant  does,  under  the 
mortgage,  and  under  a  contract  alleged  to  have  been  made  by 
the  mortgagor  and  mortgagee  at  the  time  the  mortgage  was 
executed,  he  has  no  more  right  to  introduce  evidence  to  vary 
or  contradict  the  terms  of  the  mortgage  than  he  would  if  he 
was  a  party  to  the  instrument 

Many  authorities  have  been  cited  by  counsel  in  their  argu* 
ment  to  sustain  their  position.  These  authorities  have  beea 
examined,  and  the  questions  presented  have  been  carefully 
eonsidered,  but  we  perceive  no  ground  upon  which  the  parol 
agreement  set  up  in  the  affidavit  can  be  admitted  in  evidence. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


MOKTOAOB  AKP    NOTIS    SlOURID    TrKRBBT  CONSTRUED  ToaCTHSB.  —  A 

tnut  deed  by  a  banking  association  to  seonro  aotes  issued  in  Tiolation  of  a 
•tstate  is  roid:  LeamU  r.  Palmer^  3  N.  Y.  19;  51  Am.  Dea  333;  Heburm 
▼.  Warner^  112  Mass.  271;  17  Am.  Rep.  86,  and  note  disonssin^  the  prop- 
oiitiOD  as  to  whether  or  not  a  mortgage  is  Toid  when  the  note  whiob  il 
•ecarss  is  void. 

MoRTQAQS  Seoubino  SBYBRiiL  KoTBS --- Pbioritt.  —  WhoQ  B  mortgage 
i>  given  to  secure  several  notes  which  mature  at  different  times  and  ai« 
usigned  to  different  persons,  and  the  proceeds  of  the  mortgaged  property 
vs  not  aufiSoient  to  pay  all  the  notes,  such  proceeds  must  be  distributed 
unong  the  different  holders  pro  rata  irrespective  of  the  dates  of  the  notes 
or  the  dates  of  the  assignments:  Pemelr.  BrookmSret  61  Ark.  IDS;  14  Am. 
St  Rep.  23,  aod<note  with  oases  collected  disoossing  this  snbjeoti  IfiUtaftead 
f .  ifornO;  108  N.  a  66. 
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Gordon  v.  Gobdok 

(141  Uxmon,  1601 
DiTOBOB — Bbundaict  IK  OoNTBHPT  Entitlbd  TO  Makb  Dsm8&  — ' 

ft  defeadant  in  *  rait  for  divoroe  ia  in  oontempt  in  failing  tm  oImj  Hm 
«rder  of  the  ooart  for  the  payment  of  temporary  alimony,  the  oonrt  hai 
BO  power  to  prevent  him  from  interposing  n  defense  to  the  maite  bI  Hm 
hm  by  striking  out  his  answer. 

IhrOROB  VOB  ADULTKBr->Coi729TKROHABaB  BT  DSfBlTDABT  DT  OOBTKIfP& 

When  the  party  saing  for  a  divorce  on  the  groond  of  adnlteiy  is  gnil^ 
of  the  same  offense,. the  defendant  may  allege  it  in  defense^  His  aa* 
swer  oannot  be  stricken  out  beeanse  he  is  in  oontempt  lor  failaiB  t* 
pay  temporary  alimony  as  ordered  by  the  oourt. 

DiTORCB.  —  Adultbbt  TO  Justify  Diyorob  must  bb  VoLinfTABr  and  aol 
oommitted  by  the  wife  when  she  is  oompelled  by  foroe  or  Favishmon^ 
Bor  when  she  has  interconrse  with  a  man  not  her  hnsband  bj  mistake 
in  believing  him  to  be  her  husband,  nor  where  sho  marries  and  itvee 
with  another  man  in  the  belief  that  her  husband  is  dead,  nnless  the 
statute  makes  the  second  marriage  void  and  not  voidable,  in  whioh  esas 
Toluntary  cohabitation  under  the  second  marriage  is  adultery. 

DiroROB-^ADULTiBT  WHAT  IS  SCOT.  — If,  ftfter  a  formal  divoros^  b  P^^fty 
thereto  should  suppose  it  valid  when  it  is  void  for  facts  not  known  to 
him,  cohabitation  under  a  second  marriage  does  not  oonstitnto  adnltetyi 
unless  continued  after  knowledge  of  the  facts. 

DlYORCI  —  Ck>HABrrATION  UNDBB  SbOOND  MaRRIAOB,  WHBir  AouLTBiunrB 
When  after  the  hearing  of  an  action  for  divoroe,  the  attorney  for  tfaB 
wife  hands  her  what  purports  to  be  a  copy  of  a  deoree  of  divoroe^  and 
informs  her  that  she  is  free  to  marry  again,  and  she,  acting  upon  snoh 
information,  thereupon  without  investigating  the  facts  whioh  aro  opoB 
to  her,  marries  another  man  and  cohabits  with  him  for  twenty  days 
prior  to  the  time  when  the  decree  of  divoroe  is  aotnally  rendered,  tliB 
seoopd  marriage  is  void  and  such  oohabitation  is  advlterooB  on  her 
part 

OivoROB — SB005D  Marriaob  whbb  Void.  — The  marriage  of  b  mao  and 
woman  when  one  of  them  has  a  husband  or  wife  then  living  and 
divorced  is  void,  although  the  parties  in  oontracting  the  sooon^ 
noted  in  the  honest  belief  of  a  prior  divoroe. 

D.  T.  Duncombe  and  Eme$t  Langtry^  for  the  Bppellanti 

Frank  Ives^  for  the  appellee. 

Craig,  J.  Two  questions  are  presented  by  thia  record: 
1.  Whether  the  court  erred  in  striking  out  the  answer  of 
the  defendant,  George  B.  Gordon,  for  his  failure  to  pay  tem- 
porary alimony,  as  decreed  by  the  court;  and  2.  Whether 
Ada  E.  Gordon,  the  complainant,  was  guilty  of  adultery  by 
her  marriage  with  Harvey  Wilson  on  the  seventh  day  of  May, 
1887,  and  her  subsequent  cohabitation  with  him  as  his  wife 
from  that  date  until  the  second  day  of  March,  1889,  when  ahe 
fl  I  J- covered  that  her  decree  for  divorce  was  invalid* 
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The  questions  inTolved  are  important,  and  not  entirely  free 

froni  difficalty.    It  is  clear  that  the  defendant  was  in  oon« 

tempt  of  court  in  failing  to  obey  the  decree  of  the  court  in  or* 

dering  the  payment  of  temporary  alimony,  and  while  th« 

«ourt  bad  the  power  to  resort  to  such  means  as  are  provided  in 

chancery  practice  to  enforce  obedience  to  its  decrees,  whether 

the  coart  had  the  power  to  go  so  far  as  to  prevent  the  defend* 

ant  from  interposing  a  defense  to  the  merits  of  the  bill,  while 

he  was  in  contempt  of  court  in  failing  to  comply  with  a  decree 

iix  the  payment  of  temporary  alimony,  presents  a  serious 

qaestion.   There  are  authorities  which  sustain  the  ruling  of  the 

^urt     Walker  v.  Walker^  82  N.  Y.  260,  may  be  regarded  as  a 

leading  case  on  the  question.    There,  as  here,  the  defendant 

in  a  suit  for  divorce  was  in  contempt  because  of  disobedience 

x>f  an  order  of  the  court  directing  the  payment  of  alimony, 

and  it  was  held  that  an  order  directing  defendant's  answer  to 

be  stricken  out  unless  he  obey  the  previous  order  within  five 

^ays,  and  also  an  order  striking  out  the  answer  upon  bis  fail* 

ure  to  obey,  and  directing  a  reference  to  take  proof  of  the 

&ct8  stated  in  the  complaint,  were  proper. 

Where  a  complainant  is  in  contempt  there  may  be  CQgent 
teasoQS  for  holding  that  his  proceedings  shall  be  stayed  so 
long  as  he  remains  in  contempt,  under  the  well*known  maxim 
that  '^he  who  seeks  equity  must  do  equity.''  But  this  welt 
known  principle  cannot,  in  reason,  be  applied  to  a  defendant 
who  is  merely  defending  himself  against  attack.  Indeed,  a 
fule  denying  a  defendant  a  right  of  defense  solely  upon  the 
^ound  that  he  had  failed  to  pay  a  money  decree  in  a  divorce 
proceeding  would  seem  to  be  a  harsh  one,  and  one,  too,  which 
in  many  cases  might  work  great  injustice.  The  rule,  there- 
fore, in  Walker  v.  Walker,  82  N.  Y.  260,  has  not  been  looked 
upon  with  favor,  and  in  many  of  the  states,  in  ite  application 
to  divorce  eases,  the  courts  have  not  followed  it,  but  held  the 
^ntrary  doctrine:  Peel  v.  Peel,  50  Iowa,  621;  Baily  v.  BaUy^ 
«9  Iowa,  77;  Johnson  v.  Superior  Court,  63  CaL  678.  These 
cases  hold  that  although  the  defendant  maybe  contumacious, 
the  court  cannot  deprive  him  of  the  right  of  defense.     In 

Ealdins  v.  Eckford,  L.  R.  7  Eq.  425,  where  the  doctrine  con- 
tended for  was  attempted  to  be  applied,  the  vice«chancellor 
eaid:  '^Altliough  the  contempt  committed  by  the  defendants 
^ad  been  of  the  most  flagrant  kind,  yet  as  what  they  asked 
^as  for  the  purpose  of  defending  themselves,  he  had  no  juris- 
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diction  to  refuse  the  order  ":  See  also  King  t.  Bryant^  Z  Mylii» 
ft  C.  191;   Wilson  v.  Bates,  3  Mylae  Sz  C.  107. 

The  power  of  the  court  to  commit  the  defendant  until  h» 
obeyed  the  order  of  the  court  or  showed  a  satisfactory  excuse 
for  a  failure  to  comply,  is  not  questioned  or  denied;  but  upon 
what  principle  of  justice  can  a  ruling  be  sustained  which  de» 
nied  a  defendant  all  right  to  be  heard  in  defense  of  the  case- 
made  in  the  bill?  If  the  court  had  the  power  to  strike  out 
the  answer  it  necessarily  had  the  power  to  refuse  to  hear  any 
evidence  the  defendant  might  offer  in  answer  to  the  bill  or  iop 
support  of  the  matters  set  up  in  the  answer.  .A  rule  of  this 
character  once  established  in  divorce  cases  would  not,  in  oar 
judgment,  have  a  beneficial  effect  upon  the  rights  of  parties, 
and  in  many  cases  the  tendency  of  the  rule  would  be  to  bring 
the  law  into  disrepute.  Under  our  practice  divorces  are  granted 
and  marriage  contracts  set  aside  quite  as  readily  as  could  be 
desired,  if  proper  regard  is  given  to  the  well-being  of  society; 
but  should  a  defendant  be  denied  the  right  of  all  defense  for 
nonpayment  of  alimony,  in  many  cases,  doubtless,  divorcea 
would  be  granted  and  marriage  contracts  set  aside  upon  false 
or  insufficient  evidence,  for  the  reason  the  defendant  was  de* 
nied  the  right  to  expose  a  false  or  fictitious  case.  It  is  true 
that  the  defendant's  counsel  was  permitted  to  cross-examine 
complainant's  witnesses,  but  this  did  not  cure  the  error.  When 
the  answer  was  stricken  out  the  foundation  for  the  defendant'e 
defense  was  gone.  He  had  the  right  to  presume  that  no  evi- 
dence would  be  allowed  or  considered  in  defense  of  the  matters^ 
relied  upon  to  defeat  the  bill. 

Section  10  of  chapter  40  of  the  Revised  Statutes  of  1874 
provides  that  in  suits  for  divorce  when  adultery  is  the  ground 
of  complaint,  if  it  appears  that  both  parties  have  been  guilty 
of  adulterv,  no  divorce  shall  be  decreed.  The  defense  inter- 
posed  in  this  case  was  that  the  complainant  had  been  guilty 
of  adultery,  and  if  the  facts  as  they  appear  in  the  record  are 
sufficient  to  sustain  that  charge,  although  the  answer  was 
stricken  from  the  files,  the  decision  of  the  appellate  court 
holding  that  complainant  had  been  guilty  of  adultery  will 
have  to  be  affirmed. 

In  Bishop  on  Marriage  and  Divorce,  vol.  1,  sec.  1507,  the- 
author  lays  down  the  rule  that  adultery,  to  justify  divorce,, 
must  be  voluntary.  The  doctrine  is  also  laid  down  that- 
adultery  is  not  committed  where  the  party  is  compelled  by 
force  or  ravishment,  or  where  the  wife  has  intercourse  with  a. 
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man  not  her  husband  through  mistake,  she  believing  him  io- 
be  bar  husband,  or  where  the  wife  marries  another  man  through 
the  belief  that  her  former  husband  is  dead,  and  during  the 
continuance  of  this  belief  lives  in  matrimonial  intercourse 
with  him.  The  author  then  adds:  ^  If  in  the  case  last  men- 
tioned the  statute  makes  the  second  marriage  voidable,  •  .  .  • 
in  distinction  from  void,  a  cohabitation  under  it  is  not  adul- 
tery."  In  section  1511  the  author  says:  **  If  the  second  mar- 
riage is  void,  a  voluntary  cohabitation  under  it,  otherwise 
than  through  innocent  mistake,  as  just  explained,  will  be 
adultery."  In  section  1514  the  author  says:  *^If,  after  a 
formal  divorce,  the  defendant  should  suppose  it  valid  when  it 
waa  void  because  of  some  fact  he  had  no  knowledge  of,  then, 
since  parties  are  not  concluded  to  know  facts,  cohabitation 
nnder  a  second  marriage  contracted  by  him  would  not  be 
adultery,  unless  continued  after  he  became  aware  of  the  facts. '^ 

As  we  understand  the  argument  of  appellant's  counsel,  they 
rely  mainly  on  the  doctrine  last  announced  by  Bishop.  In 
the  argument  it  is  said:  ''  What  the  appellant  did  in  this  case 
she  did  under  the  sanction  of  the  law  and  under  a  decree  of 
the  court.  When  she  m:irried  the  second  time  that  decree 
remained  absolutely  good,  and  was  binding  until  it  was  set 
aside,  and  she  has  the  right  to  claim,  as  she  had  the  right  and 
still  has  the  right  to  claim,  the  protection  under  that  decree 
up  to  the  time  it  was  set  aside." 

In  order  to  determine  whether  complainant  falls  within  any 
of  the  rules  heretofore  alluded  to,  it  will  be  necessary  briefly  to 
refer  to  the  facts. 

On  the  second  day  of  March,  1887,  complainant  filed  her 
bill  for  divorce  against  George  B.  Gordon,  in  the  superior 
court  of  Cook  County,  on  the  ground,  as  alleged  in  her  bill,  of 
cmel  treatment  and  adultery.  Service  was  had  by  publica- 
tion, and  defendant  did  not  appear.  On  the  seventh  day  of 
Hay,  1887,  the  cause  was  called  for  trial,  and  complainant 
testified  as  a  witness  in  the  case.  After  the  hearing,  and  on 
the  same  day,  complainant  was  informed  by  her  solicitor  that 
she  had  obtained  a  decree  of  divorce,  and  he  gave  her  what 
purported  to  be  a  copy  of  the  decree,  certified  by  him,  ae 
notary  public,  and  informed  her  that  she  had  a  right  to  marry. 
He  went  with  her  to  the  office  of  the  county  clerk  and  ob- 
tained a  license,  and  on  that  day  she  was  married  to  M.  EL 
Wilson,  and  cohabited  with  him  as  his  wife  until  Maroh, 
1S89.    It  turned  out,  however,  that  no  decree  was  rendered 
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on  May  7th,  bnt  on  May  27th,  more  evidence  was  taken,  and 
A  decree  of  divoroe  entered  on  May  28,  1887.  In  July  or 
August,  1887,  complainant  learned  that  the  paper  her  solicitor 
had  furnished  her  was  not  a  copy  of  a  decree,  and  she  then 
procured  a  certified  copy  of  the  decree  of  May  28th,  and  in 
the  following  January  she  was  again  married  to  Wilson.  On 
February  7,  18S9,  the  defendant  appeared  in  court  and  filed 
a  petition  to  so^  aside  the  decree  of  divorce,  on  the  ground  that 
ii  had  been  obtained  by  false  and  fraudulent  evidence,  and 
on  April  13th  the  decree  was  vacated  and  set  aside.  On  Sep- 
teiiiber  19,  1839,  the  complaini^nt,  Ada  B.  (Gordon,  filed  this 
her  second  bill  against  George  B«  Gordon,  charging  him  with 
adultery. 

It  will  be  observed  that  the  complainant  cohabited  with 
Wilson  as  his  wife  from  May  7th,  until  May  28th,  —  a  period 
of  twenty-one  days,  —  while  she  was  the  lawful  wife  of  the  de- 
fendant, before  she  obtained  a  divorce,  so  that  during  this 
period  she  cannot  claim  the  protection  of  any  decree,  either 
void  or  voidable,  as  no  decree  was  in  existence  until  May  28, 
1887.  It  will  therefore  serve  no  useful  purpose  to  enter  upon 
a  discussion  of  the  question  whether  the  decree  of  May  28th, 
was  void  or  voidable,  or  whether  the  cohabitation  of  com- 
plainant with  Wilson  after  the  rendition  of  that  decree  was 
adulterous  or  not,  because  if  the  complainant  was  not  guilty 
of  adultery  by  cohabiting  with  Wilson  after  the  decree  waa 
rendered,  the  question  would  still  remain  as  to  the  legal  efiect 
of  her  cohabitation  before  the  decree  was  rendered.  We  will 
therefore  confine  what  we  may  say  to  that  branch  of  ths 
-case. 

Bailey  v.  Bailey^  45  Hun,  280,  has  been  cited  and  relied  on 
by  counsel  for  appellant  In  that  case  a  decree  of  divorce 
h9.ving  been  granted  in  favor  of  the  complainant,  he  at  onoe 
married  another  woman.  Subsequently,  the  defendant  ap« 
pealed,  but  the  complainant  continued  to  cohabit  with  bis 
wife  by  the  second  marriage  for  about  ten  months,  when  the 
judgment  was  reversed,  and  the  question  presented  was, 
whether  complainant  was  guilty  of  adultery  with  a  woman 
un(]er  a  second  marriage  while  the  judgment  granting  him  a 
divorce  was  in  full  force,  and  the  court  held  he  was  noti 
Without  stopping  to  determine  whether  the  rule  laid  down  in 
this  case  is  the  correct  one  or  not,  it  is  manifest  that  the  case 
oannot  be  regarded  as  an  authority  on  the  question  involved, 
for  the  reason  that  the  cohabitation  of  complainant  with 
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son,  relied  npoa  herei  was  not  ander  a  judgment  or  decree  of 

eourt 

The  next  case  relied  npon  is  Valleau  ▼.  VatteaUj  6  PaigCi 
207.  In  this  case  the  hnsband  deserted  his  wife  for  more 
than  fire  years*  and  after  an  absence  of  seven  years,  the  wife, 
not  knowing  that  the  husband  was  alive,  in  good  faith  mar- 
ried and  cohabited  with  a  second  husband,  and  it  was  held 
that  the  wife  was  not  guilty  of  adultery.  This  decision  is 
predicated,  to  a  great  extent,  on  a  statute  of  New  York,  which 
provides  that  a  second  marriage  contracted  in  good  faith, 
where  the  first  husband  has  absented  himself  for  five  years 
without  being  known  by  the  wife  to  be  living,  is  only  voidable. 
See  Bishop  on  Marriage  and  Divorce,  sec.  283. 

Oram  v.  Oramy  3  Redf.  300,  has  also  been  cited.  This  was 
an  application  to  revoke  letters  of  administration  granted  to 
a  wife  on  the  estate  of  a  second  husband,  the  former  husband 
being  alive  when  the  second  marriage  was  entered  into,  and  it 
was  held  that  the  second  marriage  was  void,  and  the  letters 
of  administration  granted  to  her  as  the  widow  of  the  second 
husband  should  be  revoked.  This  case  has  no  special  bear- 
ing on  the  question  involved. 

Smith  V.  Smith,  64  Iowa,  682,  has  also  been  cited,  but  this 
case,  npon  examination,  will  be  found  not  to  be  in  point.  In- 
deed, no  authority  has  been  cited  which  holds  that  the  cohab- 
itation of  the  complainant  with  Wilson  before  a  decree  of 
divorce  was  granted  is  not  adultery,  and  so  far  as  our  inves- 
tigation has  gone,  we  have  found  no  such  authority,  —  indeed, 
ihe  authorities  all  seem  to  hold  a  contrary  view.  Stewart  on 
Marriage  and  Divorce,  sec.  242,  says:  '*  bona  fide  but  erroneous 
belief  of  a  husband  that  his  wife  is  divorced  from  him  does  not 
cave  his  intercourse  with  another  woman  from  being  adultery •** 

State  V.  Goodenow,  63  Me.  32,  is  a  case  in  point.  The  de- 
fendants were  on  trial  for  adultery,  and  they  ofiered  to  prove, 
as  a  defense,  that  Hussey,  the  former  husband,  deserted  his 
wife  and  married  another  woman;  that  the  justice  of  the 
peace  who  united  the  defendants  in  marriage  advised  them 
that  on  account  of  such  desertion  and  marriage  they  had  the 
^ght  to  intermarry,  and  that  they  believed  the  statement  to 
^  true,  and  acted  upon  it  in  good  faith.  It  is  there  said: 
*'The  defendants  say  that  they  were  misled  by  the  advice  of 
the  magistrate  of  wliom  they  took  counsel  concerning  their 
<iiantal  relations.  But  the  gross  ignorance  of  the  magistrate 
<»nnot  excuse  them.     They  were  guilty  of  negligence  and 
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fault  to  take  Ms  adyioe.    Thej  were  bonnd  to  know  or  ascer- 
tain the  law  and  the  facts  at  their  peril The  facts 

proved  may  mitigate  but  oannot  excuse  the  offense  charged 
against  them." 

Moors  T.  MoorSj  121  Mass.  232,  is  also  a  case  in  point.  It  i» 
there  said:  ^^The  decree  nin  heretofore  entered  in  this  case» 
as  the  term  imports,  is  provisional  only,  and  did  not  have  the^ 
effect  of  dissolving  the  marriage  between  the  parties.  The^ 
libelant  was  not  entitled  to  a  full  divorce  until  he  had  proved 
that  he  had  given  the  notice  required  by  the  rule  of  the  court 
under  the  statute,  and  that  no  cause  to  the  contrary  had  beea 
made  to  appear.  Of  course,  the  subsequent  marriage  which 
the  libelant  has  undertaken  to  contract  with  another  womaa 
is  illegal  and  void:  Orave$  v.  Oravea,  108  Mass.  314;  Edgerly 
V.  Edgerly f  1 1 2  Mass.  53.  It  is  urged  that  as  the  libelant  acted 
under  the  belief  that  he  had  obtained  a  divorce  and  was  at 
liberty  to  marry  again,  his  intercourse  with  the  woman  whom, 
he  had  since  married  was  not  adulterous.  But  we  do  not  find 
in  the  facts  ....  anything  to  justify  him  in  such  assump- 
tion  If  he  acted  in  good  faith,  and  under  an  honest 

mistake  as  to  his  rights  and  duties,  that  fact  might  properly 
be  considered  in  mitigation  of  punishment  if  he  should  be  in- 
dicted for  adultery,  but  it  would  be  of  no  avail  as  a  ground  of 
defense."  See  also  Bishop  on  Statutory  Construction,  sec.  664; 
Simonda  v.  Simondaj  103  Mass.  572;  4  Am.  Rep.  676;  Com- 
monwealth V.  Thompson,  11  Allen,  23;  87  Am.  Dec.  685. 

It  is  true  that  after  the  hearing  the  complainant's  solicitor 
gave  her  what  purported  to  be  a  copy  of  a  decree  of  divorce, 
which  he  certitded  as  a  notary  public,  and  the  complainant 
also  testified:  ** After  the  hearing  Mr.  Beatty  told  me  I  had 
my  decree,  and  that  I  could  marry,  or  do  as  I  pleased.^  Reli* 
ance  seems  to  be  placed  upon  what  the  complainant's  solicitor 
did  and  said,  as  a  justification  of  the  complainant's  inter- 
course with  Wilson  before  she  obtained  a  decree  of  divorce. 
If  the  complainant  was  on  trial  on  a  charge  of  adultery,  and 
had  acted  in  good  faith,  in  an  honest  belief  of  the  truth  of 
what  her  solicitor  said  and  did,  such  facts  might  properly  be^ 
considered  in  mitigation  of  punishment;  but  such  facts  can 
not  be  relied  upon  as  a  ground  of  defense  in  this  action.  The 
complainant  seems  to  have  been  a  woman  of  intelligence,  and 
at  least  of  ordinary  business  capacity.  She  appeared  at  the 
trial  on  her  application  for  divorce.  Wilson,  the  man  she 
marriedi  was  also  present,  and  she  had  an  opportunity  to  cooi* 
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€uit  with  him.   There  was  no  difficulty  in  ascertaining  whether 
«he  had  obtained  a  decree  of  divorce,  or  not     If  she  or  Wil* 
son  had  gone  to  the  clerk  of  the  court,  he  would  have  informed 
them  in  regard  to  the  matter.     It  was  the  duty  of  complain- 
ant to  ascertain  and  know,  before  she  entered  into  the  mar- 
riage relation  with  another  man,  that  she  had  procured  a 
divorce.    She  had  no  right  to  rely  upon  the  falsehood  of  an 
unscrupulous  attorney,  when  without  trouble  or  expense,  she 
^^)uld  have  gone  to  the  clerk  of  the  court  where  the  cause  was 
beard  and  learned  the  truth,  and  the  ignorance  or  dishonesty 
of  her  solicitor  cannot  be  relied  on  as  an  excuse  for  her  negli. 
gence.    As  said  before,  the  complainant  was  present  at  the 
hearing,  and  had  as  good  an  opportunity  to  learn  and  know 
the  result  of  her  case  as  did  her  solicitor,  and  under  such  cir. 
€um8tances  she  had  no  right  to  rely  upon  any  false  statement 
her  solicitor  might  see  proper  to  make.     Indeed,  while  the 
4X>nduct  of  complainant's  solicitor  in  furnishing  her  a  copy  of 
a  decree  when  none  had  been  rendered,  and  saying  to  her  that 
she  was  at  liberty  to  enter  into  the  marriage  relation,  cannot 
be  excused,  at  the  same  time  the  facts  surrounding  the  trans- 
action seem  to  indicate  that  undue  haste  for  a  second  mar- 
riage had  at  leabt  some  influence  on  the  conduct  of  com- 
plainant    Her  marriage  with  Wilson  before  she  obtained  a 
divorce  from  Gordon  was  void. 

The  law  on  this  subject  is  well  settled  by  the  decisions  of 
this  court,  as  well  as  by  the  decisions  in  other  states.  In 
Reeves  v.  ReeveBj  64  III.  833,  on  a  petition  for  a  divorce,  it  was 
held  that  the  marriage  of  a  woman  with  a  man  whose  wife  by 
a  former  marriage  was  still  living  undivorced,  was  void.  In 
Cartwright  v.  McQowny  121  III.  388, 2  Am.  St.  Rep.  105,  in  con- 
sidering the  effect  of  a  second  marriage  where  a  divorce  had 
iM)t  been  granted,  it  is  said:  *'The  marriage  of  a  man  and 
woman  where  one  of  them  has  a  husband  or  wife  of  a  prior 
marriage  who  is  then  living  and  undivorced,  is  void,  and  not 
merely  voidable." 

If  the  marriage  of  the  complainant  with  Wilson  was  void, 
as  held  in  the  cases  cited,  we  are  aware  of  no  principle  upon 
which  it  can  be  held  that  her  cohabitation  with  him  was  not 
adulterous.  The  marriage  with  Wilson  being  void,  she  occu- 
pied the  same  position  that  she  would  have  occupied  if  she 
had  cohabited  with  him  without  marriage. 
The  judgment  of  the  appellate  court  will  be  affirmed. 

Shops,  J.,  dissenting. 
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CoNTKMPt^DmicDAirT  nr,  whithbh  E:fTiTLSD  to  Maki  DmrmaiL-r 
A  defeadaal  in  oontampt  oan  neither  die  aa  answer  nor  bs  permitted  t» 
make  a  motion  to  dismiss  a  bill  nntil  he  is  discharged  of  snob  oontempt  bj 
order  of  the  court:  Oani  r.  Ocuii^  10  flnmph.  404;  53  Am.  Uea  736,  and  notib 
The  application  of  a  party  in  contempt  for  a  favor,  and  not  for  a  matter  a# 
strict  right,  will  not  be  granted  nntil  he  haa  purged  himself  of  tha  «•■• 
tempt:  Johnnn  ▼•  Phinejf,  1  Paige,  646;  10  Am.  Dea  459,  and  note. 

DiTOBOB  FOB  Adultbrt,  —  Adultbrt  MUST  BB  VoLUiiTABT,  henoo  adnlt* 
ory  by  an  Insane  person  is  not  oanse  for  a  divorce:  NichoU  t.  NkJtols,  31  Vt, 
828;  73  Am.  Dec  352.     See  note  to  Maichin  r.  Matrhin,  47  Am.  Deo.  469. 

Marrtaob  and  Oivohob— Sboond  Marriaob  whksi  Void.  *  A  marriage 
eontracted  while  a  previous  marriage  of  the  husband  remains  nnannnlled, 
though  he  had  previously  obtained  a  void  decree  of  divorce  in  another  stati* 
haa  no  legal  force  whatever:  ColUm  v«  Voorhees,  47  K.  J.  £q.  315;  84  Am. 
St.  Rep.  412.  A  marriage  is  void,  and  no  decree  la  required  to  avoid  it^  if 
either  of -the  contracting  parties  has  a  husband  or  wife  then  living  and  vn« 
divorced:  Cartwright  v.  AfcOown,  121  III.  388;  2  Am.  St.  Rep.  105,  and  note; 
jnreeman  ▼.  Freeman,  49  N.  J.  £q.  102.  A  marriage  contracted  with  a  third 
party  by  a  divorced  person  within  the  period  allowed  for  an  appeal  from  tba 
judgment  granting  the  divorce  is  void,  although  they  continue  to  live  to- 
gether as  man  and  wife  after  the  time  within  which  they  oould  lawfully 
marry:  EiUate  <^  Smith,  4  Wash.  702;  notes  to  Chreenhow  ▼.  Jamea^  66  Am, 
Rep.  609,  and  Oathings  ▼,  Willianu,  44  Am.  Deo.  54,  discussing  the  legality 
of  marriages  where  prior  marriages  remain  nndissolved*  See  alio  Jjawmm  t* 
BauMot^  156  Mass.  61tk 


Mutual  Aooident  Assootation  dl  Jaoobsl 

(141  iLtntOII,  26L] 

BiAffxa  AHD  Bah KI90 — Spioial  Dspostt.  —  When  money  of  any  deeoriptiaB 
is  deposited  in  bank,  and  the  identical  gold  or  silver  or  bank  bills  depea* 
ited  are  to  be  returned  to  the  depositor,  the  deposit  is  speoiaL  It  it 
then  the  duty  of  the  bank  to  safely  keep  and  retnrm  ths  identical 
money. 

Bawks  and  Bankiko — Gbh kbal  DBPOfUT.  —  When  money  is  deposited  in  a 
bank  without  any  understanding  that  the  identical  money  shall  be  re* 
turned,  but  only  that  a  like  sum  of  lawful  money  shall  be  repaid,  the 
deposit  is  general,  the  bank  is  permitted  to  use  the  money  in  its  biminei^ 
Bud  the  relation  of  debtor  and  creditor  is  ereated  by  the  transaotiiMi. 

Banks  and  Banking — Gbnkbal  Deposit  —  Chkok  DflPosrrBD  as  Indhi* 
Birr.  —When  a  check  is  deposited  in  bank  to  indemnify  the  suretieB  oB 
an  appeal  bond,  and  the  bank  issues  a  certificate  of  deposit  reciting  the 
appeal  and  the  giving  of  the  bond,  and  that  when  the  sureties  are  die* 
eharged  the  deposit  is  to  be  returned,  the  deposit  b  a  general  ona^  and 
after  it  has  been  mingled  with  the  other  money  of  the  bank,  and  its 
identity  loet^  the  depositor  is  not  entitled  to  a  prior  lien  as  against  the 
other  creditors  of  the  bank  in  the  event  of  its  insolvency.  Saoh  deposit 
ereates  the  relation  of  creditor  and  debtor  as  between  the  bank  and  the 
depositor,  and  the  latter  is  only  entitled  to  the  lights  of  B  genevsl 
creditor* 
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Trust  Funds  —  CoxvKitsioir  —  Right  ov  BsusfioiAL  Ownbrto  Rioovbr. 
WUea  A  irastod  changes  the  form  of  tmat  property,  the  right  of  th* 
beoeficial  owner  to  reach  it  ftod  oompel  its  tmaefer  may  still  exist  if  tho 
tmst  property  can  be  identified  as  a  distinct  fand,  and  b  not  so  mingled 
with  other  property  that  it  can  be  no  longer  separated.  If  it  has  lost 
its  identity,  tho  beneficial  owner  mast^  and  under  other  droamstanoes 
may,  resort  to  tho  personal  liability  of  tho  wrongdoing  tmsteo. 

Trust  FoMDa  — CoNYKsaioir^RiQHr  of  Bsnbfioul  Owhib  to  Follow 
IHTO  Hands  ov  Assign  eb.  ^>  When  a  tmstee  has  oonrerted  trust  fund* 
into  money,  and  mingled  it  with  his  other  money,  so  that  it  eaonot  bs 
separated  therefrom,  the  beneficial  owner  ooonpiss  tho  position  of  m. 
general  creditor  of  tho  estate,  and  oannot  follow  tho  trast  funds  int» 
the  hands  of  an  assignee  for  the  benefit  of  ereditor^ 

Action  by  the  Mutual  Accident  Association  to  recover  the 
ram  of  six  thousand  dollars,  deposited  by  check  with  the 
banking  house  of  Samuel  A.  Kean  A  Ca  as  Indemnity  on  an 
appeal  bond.  The  plaintiff  claims  this  money  as  a  special 
deposit,  held  in  trust  by  said  Kean,  notwithstanding  his  in* 
solvency;  and  it  also  claims  the  right  to  recover  it  of  hit 
assignee,  the  defendant,  B.  F.  Jacobs,  as  soon  as  the  sureties 
OQ  the  appeal  bond  named  in  the  following  certificate  of  de- 
posit issued  by  the  bank  have  been  discharged: — 

"Chicaoo,  October  4, 1890. 
''This  is  to  certify  that  the  Mutual  Accident  Association  of 
the  Northwest  has  deposited  with  Samuel  A.  Kean,  of  the 
county  of  Cook,  state  of  Illinois,  the  sum  of  six  thousand  dol* 
lars,  to  be  held  by  the  said  Kean  upon  the  following  con* 
ditions:  Whereas,  one  ^mma  A.  Tuggle,  of  the  county  of 
McDonough,  recovered  a  judgment  against  the  said  accident 
company  for  the  sum  of  five  thousand  dollars  and  costs,  from 
which  the  said  accident  company  have  taken  an  appeal  to 
the  appellate  court;  and  whereas,  the  said  Samuel  A.  Kean 
and  Jesse  H.  Cummings  have  signed  the  appeal  bond  in  the 
said  case,  now,  therefore,  this  six  thousand  dollars  deposited 
with  Samuel  A.  Kean  is  to  be  held  by  the  said  Kean  to  in« 
demnify  himself  and  the  said  Jesse  H.  Cummings  from  any 
loss  or  liability  incurr^  by  them,  or  either  of  them,  by 
reason  of  having  signed  said  appeal  bond,  and  after  the  said 
Jesse  H.  Cnmmings  and  Samuel  A.  Kean  are  fully  discharged 
from  all  liability  under  said  bond,  then  the  said  six  thousand 
dollars  is  to  be  returned  to  the  said  Mutual  Accident  Associa- 
tion, but  not  otherwise.  ^^S.  A.  Kean  &  Co.  (Branch), 

*' Wesley  L.  Knox,  Manager.^ 

Judgment  for  the  defendant    Plaintiff  appealed. 
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Albert  H,  Veeder  and  Mason  B.  LoomiSf  for  the  appellanL 

Jesse  A*  Baidwin^  and  Kraus^-  Mayer ^  and  Siein^  for  ihm 

appellee. 

Craio,  J.  The  six  thousand  dollars  was  not  passed  OTtt 
to  S,  A,  Kean  in  currency  or  other  money,  but  as  appears 
from  the  evidence,  the  officers  of  the  accident  association 
drew  a  check,  payable  to  the  order  of  S.  A.  Kean  ft  Co.,  for 
eiz  thousand  dollars,  on  the  Union  National  Bank,  and  de» 
livered  the  check  to  Kean  &  Co.,  and  tbe  money  was  drawn 
on  the  check  and  used  by  Kean  in  his  banking  business.  Il 
is  also  plain  from  the  evidence  that  the  accident  association 
knew  that  the  check  was  paid,  and  that  the  money  pawed 
into  the  bank  and  was  used  by  the  bank  in  the  same  manner 
as  other  funds  which  were  received  by  the  bank  in  the  usual 
course  of  business.  Under  such  circumstances,  can  it  be  held 
that  the  bank  received  the  money  as  a  special  deposit, — that 
the  money  became  a  trust  fund,  and  was  of  such  a  character 
that  the  court  was  authorized  to  take  it  out  of  the  hands  of 
the  general  creditors  and  turn  it  over  to  petitioner? 

If  the  evidence  established  the  fact  that  the  six  thousand 
dollars  had  been  placed  in  the  hands  of  Kean  &  Co.  as  a 
special  deposit,  we  think  the  petitioner  was  entitled  to  be 
protected.  But  was  this  a  special  deposit?  As  we  under- 
stand the  question,  there  is  a  wide  difference  between  a  special 
and  a  general  deposit  as  those  terms  are  understood,  not  only 
by  bankers,  but  by  the  public,  who  are  transacting  business 
daily  with  banks.  Where  money  of  any  description  is  de- 
posited in  a  bank,  and  the  identical  gold  or  silver  or  bank 
bills  which  were  deposited  are  to  be  returned  to  the  depositor, 
and  not  the  equivalent,  the  deposit  will  be  special,  while  on 
tbe  other  hand,  a  general  deposit  is  **  a  deposit  which  is  to  be 
returned  to  the  depositor  in  kind  ":  Anderson's  Law  Diction- 
ary, 344;  1  Morse  on  Banking,  sec.  190;  2  Am.  &  Sng.  Enoj. 
of  Law,  92;  Keene  v.  Collier,  1  Met.  (Ky.)  416. 

Where  gold  or  silver  coin,  or  a  package  of  bills  or  currency, 
is  received  in  a  bank  as  a  special  deposit^  the  identical  money 
to  be  returned,  the  bank  has  no  authority  to  use  the  money 
in  its  business,  —  its  duty  is  to  safely  keep  and  return  the 
identical  money;  but  where  there  is  a  general  deposit,  the 
understanding  being  that  a  like  sum  of  lawful  money  should 
be  returned,  the  bank  is  permitted  to  use  the  money  in  its 
general  business,  and  the  relation  of  debtor  and  creditor  is 
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created  by  the  transaction.  There  it  nothing  in  the  certificate 
^f  deposit  which  was  issued  bj  Kean  &  Co.  which  indicates 
that  a  package  amounting  to  six  thousand  dollars  had  been 
-deposited,  there  to  remain  for  a  time  and  be  returned.  That 
was  not  the  transaction,  but  as  is  clearlj  shown  from  the  evi* 
denoe,  the  petitioner  gave  Kean  A  Ca  a  check  on  another 
bank,  which  went  through  the  clearing  house  and  was  paid, 
and  Kean  A  Ca,  with  the  knowledge  of  the  petitioner,  mingled 
the  money  with  the  general  funds  in  the  bank.  This  six 
thousand  dollars  was  commingled  with  the  general  funds  of 
the  bank  in  the  same  manner  as  money  deposited  by  other 
depositors.  The  money  thus  became  the  funds  of  the  bank, 
and,  as  such,  upon  the  failure  of  Kean  A  Co.,  could  not  be 
followed  by  the  petitioner.  If  the  six  thousand  dollars  had 
been  placed  in  a  separate  package  and  thus  deposited  in  the 
bank,  and  had  never  been  mingled  with  the  general  funds  of 
the  bank,  the  position  of  the  petitioner  might  be  sustained; 
but  such  was  not  the  case. 

Oti$  y.  Gr<m,  96  111.  612,  86  Am.  Rep.  157,  Is  a  case  where 
"the  same  principle  was  involved  as  here.  There  moneys  had 
been  deposited  under  an  order  of  court,  but  had  not  been  kept 
separate  from  the  general  funds  of  the  bank,  and  it  was  held 
that  the  deposit  was  not  a  special  one  or  a  mere  bailmenti  bat 
the  money  deposited  became  that  of  the  bank. 

School  Tru8tee$  ▼•  Kirmuy  25  HI.  73,  is  a  case  where  the 
same  principle  is  involved;  and  in  Union  Not.  Bank  ▼•  OoetM^ 
138  III.  127, 82  Am.  St  Rep.  119,  after  referring  to  the  Eirwin 
case  and  various  other  authorities,  it  is  said:  *^Many  other 
cases  might  be  cited,  but  enough  has  been  shown  to  dearly 
indicate  the  line  of  decisions  holding  the  doctrine  that  tmst 
funds  can  only.be  pursued  when  they  can  be  clearly  distin* 
gaished  from  other  property  held  by  the  trustee  or  by  those 
representing  him,  and  this  court  is  fully  committed  to  this 
*ule.'» 

WOierM  v.  (yBrien,  140  IlL  146,  83  Am.  St  Rep.  221,  is 
-also  a  case  in  point  There  a  deposit  had  been  made  with  a 
banker,  the  intention  of  the  depositor  being  that  the  deposit 
should  be  invested  in  a  loan  on  real  estate  to  be  procured  by 
the  banker,  and  it  was  insisted  that  the  money  was  deposited 
for  a  Bpeoial  purpose,  and  hence  a  trust  for  that  purpose  arose. 
In  the  decision  of  the  case  it  is  said:  '*  Where  the  money  which 
ia  delivered  to  a  bank,  even  though  it  be  for  some  specified 
purpose,  as,  for  instance,  investment  in  a  mortgage  securityi 
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has  been  mingled  with  the  funds  of  the  bank,  as  was  don^ 
here,  there  is  no.reason  why  the  depo«=itnr  sbmild  be  preferred 
above  any  other  creditor.    Where  a  tru&iuo  cliaiiges  the  form, 
of  the  trust  property,  the  right  of  the  beneficial  owner  to  reach 
it  and  compel  its  transfer  may  still  exist  if  the  property  can 
be  identified  as  a  distinct  fund,  and  is  not  so  mixed  up  with 
other  moneys  or  property  that  it  can  no  longer  be  specifically 
separated.     '  If  the  trust  property  has  been  transferred  to  a. 
bona  fide  purchaser  for  value  without  notice,  or  has  lost  it»> 
identity,  the  beneficial  owner  must,  and  under  other  circum* 
stances  he  may,  resort  to  the  personal  liability  of  the  wrong- 
doing  truRtee':  2  Pomeroy's  Equity  Jurisprudence,  sec  1058. 
Where  a  trustee  has  converted  a  trust  fund  into  money  and 
mingled  it  with  his  other  moneys  so  that  it  cannot  be  sepa- 
rated from  the  latter,  the  beneficial  owner  occupies  the  posi- 
tion of  a  general  creditor  of  the  estate,  and  cannot  follow  the- 
fund  into  the  hands  of  an  assignee  for  the  benefit  of  creditors: 
Illinois  etc.  Bank  v.  Smithy  21  Blatchf.  276,  and  cases  there 
cited.     Its  identification  is  a  prerequisite  to  the  exercise  of 
the  right  to  follow  it:  2  Story's  Equity  Jurisprudence,  sea. 
1259.     While  it  may  not  be  necessary  to  point  to  the  particu«- 
lar  pieces  of  money  or  the  particular  bank  bills  that  were  de- 
posited with  the  trustee,  if  the  trust  property  be  money,  yet> 
there  must  be  a  preservation  of  the  distinctness  of  the  trust 
fund." 

Here  the  money  passed  into  the  bank  as  a  general  deposit. 
It  was  mingled  with  other  funds  deposited  in  the  bank,  so^ 
that  there  is  no  means  of  separating  it  from  other  moneya 
received  by  the  bank  in  its  usual  course  of  business,  and  the- 
petitioner  occupies  the  position  of  a  general  creditor. 

Th^  judgment  of  the  appellate  court  will  be  affirmed. 


Bavx  —  LiABn.rrT  fob  Sficiai.  Dsposrrs.  —  A  tpooiAl  deposit  cannot  bo- 
osed or  appropriated  by  the  baak  withoat  a  breach  of  trust:  Foster  ▼,  Suat- 
Bank,  17  Mass.  479;  9  Am.  Dec.  16S,  and  note  with  cases  ooUected;  note  to- 
HawcM  y.  Blackwelt,  22  Am.  St.  Rep.  876.     The  relation  between  the  bank 
and  a  depositor  is  that  of  debtor  and  creditor,  nnlesa  the  depoait  is  speeiali 
Oriasam  ▼.  C(ymmercicd  NaL  Bank  87  Tenn.  350;  10  Am.  St  Rep.  669.     A 
bank  and  a  depositor  are  bailee  and  bailor,  where  funds  are  depontad  in  th^ 
bank  to  be  held  and  returned  in  the  same  bills  or  coin:  MaHm$  Bank  ▼. 
Chandler,  27  III  625;  81  Am.  Dec  249.     See  extended  note  to  Matter  ^ 
FrankUn  Bank,  19  Am.  Dec.  42.%  for  k  discnssion  of  special  dopodtiL    8a»^ 
also  WetkereU  ▼•  0*Briem,  140  IlL  146;  ante,  p.  221,  and  note. 

Bankb — Okkbral  Dbpostt— Rblation  to  DcrosiTOR.  —  a  bank  In  to» 
i  MiTing  ordinary  deposits  becomes  the  debtor  of  the  depositor:  Jamim  ▼• 


May,  1892.]  House  v.  Beak.  807 

lion  etc  Bank,  92  Cal.  14;  27  Am.  St.  Rep.  82,  and  note:  SAi^pmtm  r.  Band; 
126  N.  7.  318;  22  Am.  St.  Rep.  821,  and  note;  extended  note  to  Katkmtd 
Bank  y.  SmUh,  23  Am.  Rep.  60;  Marine  Bank  t.  Chandler,  27  lU.  625|  « 
Am.  Deo.  249,  and  note. 

Teust  Funds — Convkrsiost ~ Right  oi  BBNBriciAL  Ownbb  to  Pck* 
BUI.  —  A  traat  fand  whioh  has  wrongfully  l>eeQ  converted  into  other  prop- 
erty may  ao  long  as  its  identity  can  be  traoed,  be  pnrsued  and  held  liable  ■• 
ite  new  form  to  the  rights  of  the  eeUid  que  trust,  except  aa  against  a  lomaJUU 
purchaser  without  notice;  bnt  this  right  fails  when  the  means  of  ascertain* 
ing  its  identity  are  lost.  This  is  always  the  case  when  the  subject-matter  is 
torned  into  money,  or  becomes  mixed  in  a  general  mass  of  property  of  the 
same  description:  Uniom  NaL  Bank  t.  Ooetz,  138  IlL  127;  32  Am.  St  Rep. 
Ud,  and  extended  note  at  page  125  disoassiiui  this  snbjeot.  See  also  note 
to  BalUng  r.  Kkbg^  24  Am.  St.  Rep.  800. 
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(141  ILUMOXB,  290.1 

Ktidbmcb— BooKB  or  Aoooukt.  —  At  common  law  it  was  necessary,  hk 
order  to  make  books  of  account  admissible  in  evidence,  that  the  entries 
therein  should  be  proved  by  the  clerk  or  servant  who  made  them,  if  he 
was  aliTe  and  could  be  produced,  and  that  they  should  have  been  made 
by  a  person  whose  duty  it  was  to  make  them,  and  that  they  were  made 
in  the  ordinary  conrse  of  business,  and  contemporaneously  with  the  de- 
livery of  the  goods,  so  as  to  form  a  part  of  the  rea  gettcB,  The  Illinois 
statute  has  simply  enlarged  this  rule  witliout  repealing  it,  by  permitting 
the  owner  who  keeps  the  books  to  testify  to  the  original  entries  made 
therein. 

BnoBROi — Books  or  Aocouirr  Kbft  bt  Partt.  —  When  a  party  to  an  ae- 
tion  keeps  his  own  book  of  original  entries,  it  is  admissible  to  sustaia 
an  aoconnt  therein  composed  of  many  items  upon  proof  that  some  of  the 
articles  were  delivered  at  or  about  the  time  the  entries  purported  to 
have  been  made;  that  such  entries  were  in  the  handwriting  of  the  partj 
producing  the  book;  that  he  kept  no  clerk  at  the  time,  and  that  his  cus- 
tomers had  settled  by  the  book  and  found  it  to  be  fair  and  correct. 

IviDBRCB — Books  of  Account.  —  When  the  clerk  who  makes  original 
entries  in  books  of  account  has  no  knowledge  of  their  correctness,  but 
makes  them  as  the  items  are  furnished  by  another,  it  is  essential  that 
the  party  furnishing  the  items  should  testify  to  their  correctness,  or 
that  satisfactory  proof  thereof  from  other  sources  ahonld  be  produced 
before  the  books  are  admissible  in  evidence. 

KviDBNCi,  Books  ov  Account.  —  When,  in  an  action  on  account,  the  clerk 
who  kept  the  books  of  original  entries  testifies  to  their  correctness,  and 
the  party  furnishing  the  items  to  such  olerk  testifies  to  the  eorrectness 
ef  such  items,  and  it  is  also  shown  that  the  goods  described  were  deliv- 
ered to  defendant,  who  paid  part  of  the  account  without  objection,  and 
•ooepted  a  statement  thereof,  saying  it  was  all  right,  and  without  ob- 
jecting to  its  eorreetness  for  three  years,  the  books  of  account  are  ad- 
Bussible  in  evidence. 

CovntAor  *'on  Saui  and  Rbtvbn  "  d  aw  Aorebmbht  by  which  goods  are 
delivered  by  a  wholesale  to  a  retail  dealer,  to  be  paid  for  at  a  certaia 
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rate  if  soU  again  by  iha  latter,  and  if  not  told,  to  be  letarnod  wHUn  a 
reasonable  time^  if  na  tima  ia  apeeified.  What  ia  anoh  raaaonabla  tine 
dependa  upon  the  oirenmatanoee  of  eaoh  oaae. 

Uhdbb  a  CoHTRAor  "ox  Salb  and  Rbtubn,"  if  the  rendee  retoma  ihm 
goode  within  a  reasonable  time,  no  time  being  apeeified  for  their  retem, 
the  oontract  of  sale  ia  at  an  end;  if  ha  doea  not,  the  aale  beoomee  abeo> 
Inte^  and  the  prioe  of  the  gooda  may  be  reoorered  in  an  aetiflB  for  gooda 
aold  and  delivered. 

UvDKB  A  CoMTRAar  **ov  Salb  ahd  RBTVBir,*  Pbopbott  19  nn  Qoobb 
Passes  to  thb  PaBOHASER,  anbjeot  to  an  option  ia  him  to  ratam  theoa 
within  a  reasonable  time.  If  the  prioe  ia  fixed  at  the  time  of  the  aala 
and  delivery  of  the  goods,  the  pnrohaaer  deals  with  them  aa  hia  owb» 
dispoaea  of  them  as  he  pleases,  for  oaah  or  on  eredit^  ia  nndar  no  obliga- 
tion  to  give  any  aooonnt  of  hia  disposition  of  them,  and  ia  onlj  UaUls  ta 
pay  for  them  at  a  prioe  fixed  beforehand,  without  lafarenaa  to  the  prioe 
at  whioh  he  sells  them. 

CtoNTRAor  "ON  Salb  or  Rbt(7Rn"— LrABiLrrr  of  Pubohasbe.  — Coatfaeta 
"on  sale  or  return"  are  anbjeot  to  a  oondition  anbaeqnent  that  if  the 
goods  are  not  sold  they  shall  be  returned.  The  property  in  the  goods 
reata  presently  in  the  vendee,  defeasible  on  the  performanoe  of  the  ooa> 
dition;  and  if  the  rendee  disables  himself  from  performing  the  oondition 
or  fails  to  perform  it  within  a  reaaonable  time,  hia  liability  to  pay  the 
prioe  fixed  beoomee  nnoonditional,  and  the  plaiatifF  may  deelare  aa  apoa 
an  i$idebiUUu$  asiumpBiL 

UoNTRAOT  "OM  Salb  OB  BrruBN " — ^Liabilitt  of  Pubohasbb.  — Paiw 
ohaaer  of  goods,  to  be  paid  for  at  a  given  prioe  when  sold,  and  thoee  not 
aold  to  be  returned,  ia  liable  for  all  the  goods  at  the  prioe  agreed  apoa 
when  none  are  returned  for  more  than  three  years*  aad  no  oAar  to  re- 
turn them  is  made  when  a  atatement  of  the  aooonnt  ia  readered. 

OONTRAOT   "ON    SaLB    OR   RSTaRN  "  —  LlABILITT  OF  PCTBGHABBB. — UadoT 

a  oontraot  "on  aale  or  return,"  the  buyer  makea  himself  liable  for  tha 
prioe  fixed  by  refusing  to  return  the  property  upon  demand  made  by\ha 
aeller;  hot  if  the  seller  does  not  want  the  property,  and  makes  ao  da- 
numd  for  it*  the  buyer  will  beoome  liable  for  the  prioe  fixed  apoa  fail* 
ing  to  return  the  property  within  a  reasonable  timet 

AssDMFBiT  on  an  account  under  a  contract  hy  the  purchaa- 
are  of  goods  to  pay  a  certain  prioe  for  tboee  sold  by  them  and 
to  return  those  not  sold.  Judgment  for  the  plaintiffs^  and 
the  defendant  appealed. 

Flower^  Smithy  and  Musgrave,  for  the  appellant. 

Weigley^  Bulkley^  and  Oray,  for  the  appellees. 

Maqruder,  C.  J.  It  is  asrigned  as  error  that  the  trial 
court  received  in  evidence  the  books  of  account  of  Beak  and 
Bucher  showing  the  items  of  the  accounts  sued  upon.  It  ia 
claimed  that  a  proper  foundation  was  not  laid  for  the  intio» 
<i  action  of  the  books,  and  that  therefore  they  should  not  have 
kjnm  admitted. 

We  think  that  the  books  were  properly  admitted  in  con- 
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nection  with  the  evidence.  The  court  did  not  determine  the 
weight  of  the  books  as  testimony,  but  simplj  their  admissi- 
bility. It  was  for  the  jury  to  decide  what  weight  should  be 
given  to  them.  The  defendants  had  the  right  to  introduce 
proof  far  the  purpose  of  contradicting  them,  or  showing  their 
incorrectness,  but  thej  failed  to  introduce  anj  testimony 
whatever;  and  the  books,  together  with  the  other  evidenoa 
which  accompanied  them,  made  a  prima  facie  case. 

The  third  section  of  the  act  in  regard  to  evidence  and  depo- 
ritioQS  in  civil  cases  is  as  follows;  **  Where  in  any  civil  action^ 
rait,  or  proceeding  the  claim  or  defense  is  founded  on  a  book 
account,  anj  partj  or  interested  person  maj  testify  to  his 
account  book,  and  the  items  therein  contained;  that  the  same 
ia  a  book  of  original  entries,  and  that  the  entries  therein  were 
made  by  himself,  and  are  true  and  just;  or  that  the  sam« 
were  made  by  a  deceased  person  or  by  a  disinterested  person^ 
a  nonresident  of  the  state  at  the  time  of  the  trial,  and  wer» 
made  by  such  deceased  or  nonresident  person  in  the  usual 
course  of  trade,  and  of  his  duty  or  employment  to  the  party 
80  testifying;  and  thereupon  the  said  account  book  and  en- 
tries shall  be  admitted  as  evidence  in  the  cause  ":  1  Starr  and 
Curtis  on  Annotated  Statutes,  1076.  ^ 

This  statute  permits  the  party  himself  to  testify  to  his  own 
books.  The  party  himself  was  not  allowed  so  to  testify  at 
coqamon  law.  The  common  law  requires  that  the  entries  in 
the  book  should  be  proved  by  the  clerk  or  servant  who  made 
them,  if  such  clerk  or  servant  be  alive  and  can  be  produced; 
Bumham  v.  Adarm^  5  Vt.  813.  It  was  necessary,  in  order  to 
make  the  book  admissible,  that  the  entries  therein  should 
have  been  made  in  the  ordinary  course  of  business  by  a  per^ 
ion  whose  duty  it  was  to  make  them,  and  that  they  should 
have  been  made  contemporaneously  with  the  delivery  of  the 
goods,  80  as  to  form  a  part  of  the  re$  ge$tm:  1  Greenleaf  on 
Evidence,  sees.  116-120;  Chicago  etc.  R*y  Co.  v.  IngeruoU^  65 
Dl.  399.  Section  8,  which  was  first  passed  in  1867  (Laws  of 
1867,  sec,  8,  p.  184),  adds  to  and  enlarges,  but  does  not  re- 
peal, the  common-law  rule.  A  contrary  statement  made  in 
?mhfiman  Church  v.  Emersanj  66  111.  269,  was  mere  dictum^ 
and  not  necessary  to  the  decision  of  the  case.  It  was  not  the 
intentioQ  of  the  statute  to  prohibit  the  introduction  in  evi- 
deoce  of  books  of  account  kept  by  a  clerk,  when  such  clerk  ia 
living  ia  the  state  and  is  able  to  testify  to  the  correotness  of 
the  books. 
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In  Taliaferro  y.  Ives,  51  111.  247,  we  said  that  this  statute 
•f  1867  did  not  materially  ohange  the  rule  annoanced  in  Boyer 
▼.  Sweety  8  Scam.  120.  It  was  held  in  the  latter  caee,  that 
the  rule  in  England,  which  allows  the  books  of  a  tradesman 
to  be  introduced  in  evidence  when  they  are  supported  by  the 
eath  of  the  clerk  who  made  the  entries,  was  the  role  also  in 
this  state.    Bee  also  Ruggles  v.  Oattany  60  HL  412. 

In  Kihhe  7.  Bancroft^  77  111.  18,  we  again  held  that  the  statr 
nte  of  186/  did  not  materially  change  the  existing  rule  as  to 
the  admission  of  books  of  account  in  avidenoei  but  merely 
permitted  an  interested  witness  to  testify  to  all  the  facts,  the 
proof  of  which  had  theretofore  been  decided  to  be  necessary, 
in  order  to  lay  a  foundation  for  the  admission  of  the  account 
books. 

The  existence  of  the  common-law  rule,  which  permits  the 
clerk  who  has  kept  the  books  to  testify,  was  again  recognised 
in  Sieiiauer  t.  White,  98  111.  72. 

In  a  number  of  cases,  we  have  held  that  there  are  certain 
limitations  upon  the  rule  permitting  such  books  of  account  to 
be  introduced  in  evidence.  In  Boyer  v.  Sweet,  8  Scam.  120^ 
where  the  party  kept  the  books  himself,  the  books  of  original 
entries  were  held  to  be  admissible  to  sustain  an  account  com* 
posed  of  many  items,  upon  proof  being  made  that  some  of  t\i» 
•articles  were  delivered  at  or  about  the  time  the  entries  pur- 
ported to  have  been  made;  that  the  entries  were  in  the  hand- 
writing of  the  party  producing  the  books;  that  he  kept  no 
elerk  at  the  time;  and  that  persons  having  dealings  with  him 
had  settled  by  the  books,  and  found  them  to  be  fair  and  cor- 
rect. 

In  Humphreye  y.  Spear,  15  111.  275,  the  same  state  of  facts 
was  shown  to  exist  as  in  Boyer  v.  Sweet,  8  Scam.  120,  except 
that  the  books  were  kept,  not  by  the  tradesman  himself,  but 
by  his  clerk;  the  clerk  was  introduced  as  a  witness,  and  gave 
evidence  tending  to  show  the  correctness  of  the  account;  and 
we  there  said:  ''It  is  very  clear  that  the  books  were  admissi- 
ble in  evidence  in  connection  with  the  testimony  of  the  clerk. 
It  is  well  settled  in  this  country  that  entries  made  by  a  clerk, 
in  the  regular  and  usual  course  of  business,  are  admissible  in 
evidence  after  his  death  on  proof  of  his  handwriting;  and  dur- 
ing  his  life,  if  authenticated  by  him.  Such  entries  form  part 
of  the  res  gestm,  and  are  admissible  as  original  evidence.  •  •  •  . 
If  it  appears  that  some  of  the  goods  were  delivered  contempo- 
raneously with  the  entries  made  by  the  clerk,  and  that  the 
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1)ook8  were  fairly  and  honestly  kept,  the  jury  may  reasonably 
conclude  that  the  entire  account  is  correct''  See  also  LdVh 
rvMi  T,  SiViet^  16  IlL  App.  489.  The  doctrine  of  Humjlhreyt 
T.  ^^ar^  15  III.  275,  was  not  changed  by  the  statute  of  1867. 

In  Stettawr  y.  White^  98  IlL  72,  it  was  held  that  where  the 
clerk  who  makes  the  entries  has  no  knowledge  of  their  correct- 
ness, but  makes  them  as  the  items  are  furnished  by  another, 
it  is  essential  that  the  party  furnishing  the  items  should  tes- 
tify to  their  correctness,  or  that  satisfactory  proof  thereof 
(such  as  the  transactions  were  reasonably  susceptible  of) 
from  other  sources  should  be  produced.  It  is  to  be  observed 
that  in  the  Stettauer  case  there  was  no  evidence  except  the 
carrier's  shipping  receipt  that  any  portion  of  the  articles  had 
leen  delivered.  In  Kent  v.  Oarvin,  1  Gray,  148,  one  of  the 
cases  upon  which  the  Stettauer  case  is  based,  the  failure  '*  to 
show  that  at  the  time  the  charges  were  made,  any  articles, 
similar  in  character  to  those  charged,  were  delivered  by  the 
plaintiff  to  the  defendant"  is  commented  upon  as  significant 

In  the  case  at  bar  there  is  evidence  that,  of  the  goods  de- 
scribed in  the  accounts,  an  amount  exceeding  in  value  five 
thousand  dollars  was  delivered  to  the  defendants;  and  not 
only  does  Henry,  who  kept  the  books  of  original  entries,  swear 
to  their  correctness,  but  in  addition  to  this,  Richard  Beak, 
who  furnished  the  items  to  Henry,  testifies  to  the  correctness 
of  the  items. 

The  proof  establishes  all  the  facts  necessary  to  bring  the 
present  case  within  the  requirements  of  the  cases  of  Boyer  ▼• 
Sweety  3  Scam.  120;  Humphreys  v.  Spear^  15  IlL  275;  Ruggle$ 
V.  Gatton,  50  111.  412;  and  Stettauer  v.  Whiter  98  111.  72;  ex- 
cept as  to  one  matter.  We  find  no  evidence  by  any  customer 
<^Beak  and  Bucher,  that  he  settled  with  them  by  their  books 
and  found  them  correct:  IngersoU  v.  Banister,  41  III.  388.  The 
&iliire  of  the  proof,  however,  in  this  regard  would  not  have 
justified  the  exclusion  of  the  books  in  view  of  the  facts,  that 
the  defendants  paid  one  thousand  dollars  upon  the  account 
late  in  December  without  questioning  it,  and  accepted  a  state- 
ment of  the  account,  as  assigned,  with  the  remark  that  it  was 
**all  right,"  and  although  more  than  three  years  elapsed  after 
the  account  was  presented  before  suit  was  brought,  during 
which  time  many  applications  were  made  to  them  or  some ' 
one  of  them  for  payment,  they  at  no  time  ever  urged  any  ob- 
jections to  the  correctness  of  the  account.  A  careful  examina- 
tion of  the  authorities  hereinbefore  referred  to  will  show,  that 
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before  the  etatoie  of  1867  web  passed,  testimony  from  thirA 
persons,  as  to  settlements  made  by  the  books,  was  more  e*-^ 
pecially  required  in  cases  where  the  tradesman  had  no  clerlL^ 
but  kept  his  own  books.    In  such  cases,  the  party  testifying^ 
to  the  correctness  of  the  books  being  interested,  it  was  held 
that  his  testimony  should  be  supported  by  that  of  customers 
who  had  settled  by  the  books:  Boyer  v.  Sweety  8  Scam.  120; 
Inger$oll  y.  Banister,  41  III.  388;  RuggUi  y.  QcUton,  BO  BL  412; 
Waggeman  v.  Peters,  22  111.  42. 

It  is  further  assigned  as  error,  that  the  court  refused  to  in- 
struct for  the  defendants  as  follows:  ^  The  jury  are  instmctad 
that  as  to  the  claim  of  plaintiffs  for  goods  claimed  to  bavo- 
been  consigned  by  plaintiffs  to  defendants,  there  is  no  suffioieot. 
evidence  to  support  a  verdict,"  etc.  The  point  is  made,  that 
a  portion  of  the  goods  was  consigned  to  the  defendants  to  be 
paid  for  when,  sold,  and  to  be  returned  if  not  sold,  and  that 
an  action  of  assumpsit  on  the  common  counts  cannot  be  main- 
tained to  recover  for  the  goods  so  consigned,  because  there  is 
no  evidence  of  their  sale  by  the  defendants,  or  of  a  demand 
for  their  return  by  the  plaintiffs. 

Under  the  proofs  in  this  case,  the  goods  in  question  wers 
not  consigned  to  the  defendants  to  be  sold  by  the  latter  as 
agents  of  the  plaintiffs,  but  the  agreement  b^ween  the  parties 
was  what  is  known  as  a  contract  *^  on  sale  or  return.''  ^A  con- 
tract ^  on  sale  and  return '  is  an  agreement,  by  which  goods 
are  delivered  by  a  wholesale  dealer  to  a  retail  dealer  to  be  paid 
for  at  a  certain  rate,  if  sold  again  by  the  latter;  and  if  not  sold 
to  be  returned":  Story  on  the  Law  of  Sales,  sec.  249.  If  the 
vendee  returns  the  goods,  the  contract  of  sale  is  at  an  end;  if 
he  does  not,  the  sale  becomes  absolute,  and  the  price  of  the 
goods  may  be  recovered  in  an  action  for  goods  sold  and  de- 
livered. If  no  time  is  specified  within  which  the  return  is  to 
be  made,  the  law  implies  that  they  are  to  be  returned  within 
a  reasonable  time.  What  is  a  reasonable  time  will  depend 
upon  the  circumstances  of  each  case:  Story  on  the  Law  of 
Sales.  In  such  cases,  the  property  in  the  goods  passes  to  the 
purchaser  subject  to  an  option  in  him  to  return  them  within 
a  fixed  or  reasonable  time;  the  price  is  fixed  at  the  time  of  the 
sale  and  delivery  of  the  goods;  the  purchaser  deals  with  the 
,  goods  as  his  own,  disposes  of  them  as  be  pleases  for  cash  or 
on  credit,  is  under  no  obligation  to  give  any  account  of  his 
disposition  of  them,  and  is  only  liable  to  pay  for  them  at  a 
price  fixed  beforehand,  without  any  reference  to  the  price  at 
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which  he  sells  theni:  Jameson  y.  Oregory^  4  MeL  (Ky.)  863; 
In  r$  Linforthf  4  Saw.  870;  Ex  parte  WhiU^  in  r$  NevUU^  L.  B* 
6  Ch.  397. 

In  Mo9$  Y.  Sufeet^  20  L.  J.  Q.  B.  (U.  S.)  167,  where  goods  were 
delivered  to  the  defendant  to  sell  again,  upon  his  agreement 
to  account  for  such  as  were  sold  at  the  invoice  price,  with  an 
option  to  return  the  residue  within  a  reasonable  time,  and 
vhere  he  sold  a  portion  but  failed  to  return  the  rest,  it  was 
held  that  his  failure  to  return  rendered  him  liable  as  upon  an 
absolute  sale,  and  to  an  action  for  goods  sold  and  delivered. 

The  bargain,  called  *'  sale  or  return,''  means  ^a  sale  with  a 
right  on  the  part  of  the  buyer  to  return  the  goods  at  bis  op- 
tion within  a  reasonable  time,  and  •  •  •  •  the  property  passes; 
and  an  action  for  goods  sold  and  delivered  will  lie,  if  the 
goods  are  not  returned  to  the  seller  within  a  reasonable  time '': 
2  Benjamin  on  Sales,  6th  Am.  ed.,  sec.  913,  pw  794. 

Such  sales  may  be  regarded  as  subject  to  a  condition  sub- 
fleqaent,  that  is,  upon  condition  that,  if  the  goods  are  not 
sold,  they  are  to  be  returned.  ThereforOi  the  property  vests 
presently  in  the  vendee,  defeasible  on  the  performance  of  the 
condition.  If  the  defendant  disables  himself  from  perform- 
ing the  condition,  or  fails  to  perform  it  within  a  reasonable 
time,  his  liability  to  pay  the  price  fixed  becomes  uncondi* 
tional,  and  the  plaintiff  may  declare  as  upon  an  indebitatus 
QttumpHt:  Ray  v.  Thompeony  12  Gush.  281;  59  Am.  Dec.  187. 

These  definitions  of  a  contract  ^^on  sale  or  return"  fit  the 
&cts  in  the  case  at  bar.  The  prices  were  fixed  upon  the 
goods  when  they  were  ordered.  The  consigned  goods  were  to 
be  paid  for  when  sold  at  the  prices  invoiced,  and  such  as  were 
Dot  sold  were  to  be  returned.  As  no  time  for  the  return  was 
fixed,  a  reasonable  time  was  implied.  The  defendants  kept 
the  goods  for  more  than  three  years  without  offering  to  return 
them,  and  accepted  itemized  accounts  of  them  without  obje<y 
tioQ.  Demands  were  frequently  made  upon  them  to  pay  for 
the  consigned  goods,  and,  if  such  goods  were  unsold  at  the 
dates  of  such  demands,  offers  should  have  then  been  made  to 
return  them.  Under  the  circumstances,  we  think  the  defend- 
ants failed  to  exercise  their  option  within  a  reasonable  time, 
aod  are  liable  as  upon  an  absolute  sale.  There  was  therefore 
no  error  in  refusing  the  instruction. 

The  oases  of  Creel  v.  Kirhhamf  47  III.  844,  and  Johnston  r. 
Solubury,  61  IlL  816,  have  no  application  here,  as  in  those 
oases  there  was  no  sale  of  the  personal  property  by  a  vendor 
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to  the  vendee  so  as  to  vest  the  title  thereto  in  the  latter  at  thie 
time  of  delivery.  Nor  do  we  think  that  the  case  of /ones  T« 
Wrightf  71  III.  61,  conflicts  with  the  doctrine  here  announowL 
It  was  there  said,  that  the  arrangement  was,  in  legal  effecti  a 
«ale  with  the  privilege  of  returning  the  property  when  the 
buyer  should  choose  to  make  such  return,  or  on  the  demand 
of  the  seller.  The  buyer  may  make  himself  liable  to  pay  the 
price  fixed  in  the  agreement  by  refusing  to  return  the  prop- 
erty upon  demand  made  for  it  by  the  seller;  but,  if  the  seller 
<loe3  not  want  the  property  and  makes  no  demand  for  it,  it  is 
none  the  less  true  that  the  buyer  will  become  liable  to  pay 
the  price  fixed,  upon  failing  to  return  the  property  within  a 
reasonable  time.  In  the  present  case,  demands  made  for  the 
price  of  the  consigned  goods,  unanswered  by  either  the  pay- 
ment  of  the  money  or  an  offer  to  return  the  goods,  amounted 
substantially  to  such  a  refusal  to  surrender  on  demand,  as 
•was  held  to  be  sufficient  in  the  Jones  case. 
The  judgment  of  the  appellate  court  is  aflSrmed. 

EviDEKCB — Books  ov  Aoooumt.  — An  accoant  book,  fair  on  ito  teoe,  and 
•«howii  to  have  beea  kept  ia  tha  imial  ooarsa  of  bastneai,  m  admiflsibla  in  9wu 
denoe  aTen  in  favor  of  the  party  by  whom  it  waa  kept:  Andkor  MtUm^  Oa,  ▼• 

Walsh,  108  Mo.  277;  82  Am.  8t  Rep.  600,  and  note  with  the  oaeea  diaonaa. 
ing  this  subject  oolleoted;  extended  note  to  UtUim  Bank  ▼•  Kmtpp^  16  Am. 

Dea  191. 

CoNTRAOTS  ov  "Salb  OK  Rmnur.** — Sneh  agreements  are  apoii  k  con- 
dition that  the  bnyer  may  return  the  goods  within  a  6zed  or  reasonable  time 
«t  his  option.  It  has  been  held  that  the  gooda  so  sold  pass  to  the  parohaser, 
aubjeot  to  the  option  in  him  to  retnrn  them,  and  if  ha  faila  to  ezeroisa  the 
option  within  the  proper  time,  the  prioe  of  the  goods  may  be  raoorared  aa 
npon  an  absolute  sale:  note  to  Hotchkias  r,  Higgin»^  52  Am.  Rep.  686)  (Mld$ 
▼.  McDonnell  84  Mich.  53S;  Jamu(mr.  Oregoty^  4  Met  (Ky.)  383;  Qwkm  ▼• 

Stout,  81  Mo.  lea 

Where  one  purchases  goods  nnder  an  agreement  that  for  all  ha  naaa  ar  dia* 
poses  of  he  shall  pay  for  below  the  invoice  price,  with  the  priTilege  of  retarn« 
iag  such  as  are  not  used  or  disposed  of,  if  he  refuses  or  fails  to  ratom  on 
demand  the  goods  not  used  or  sold,  the  sale  become  absolute  and  ha  will  ba 
liable  aocordiag  la  the  oontraot  prioe:  J<mn  ▼•  Wrigfdt  71  HL  6L 


March,  1892.]    GiixcA(io  iiAMdoM  Cab  Ca  v.  Yjc&KUi        816 


Chioago  HANsoif  Gab  Compant  y.  Yebe]B8. 

[141  iLXJMoa,  aao.i 

CoBTOBATioNS  —  PaRCHABS  BT  DiRKGTOB  ov.  —A  director  ia  a  prirato  oof^ 
poratioa  whoM  doty  it  is  to  preserve  its  property  snd  proteot  it  agaiosl 
loss,  so  far  as  that  can  Im  done  by  the  exercise  of  ordinary  care  and  dill* 
gence,  cannot  himself  become  the  purchaser  of  any  property  of  tho  OQI^ 
poration  which  it  is  his  duty  to  sell. 

TarsrsBs  —  Purchasb  bt  at  thus  owv  Sali.  —  A  trastoe  Is  dlsqnalillod 
to  act  by  the  intervention  of  a  personal  interest  in  the  performanoo  of 
his  duties  as  trustee,  and  he  oannot  obtain  title  to  property  when  he  hM 
a  duty  to  perform  inconsistent  with  the  character  of  a  purchaser  oo  bit 
own  aoconnt. 

Aalb — Ratifioatioit.  —  Whether  or  not  a  ratification  of  a  sale  is  effeotiTO 
in  any  ease  depends  upon  whether  those  assuming  to  ratify  might  havo 
legally  authorized  the  sale  to  be  made  in  the  first  instance. 

COBFOBATIONS  —  RiOHT    OV    MaJOBITT    StOOKKOLDBA     TO     PaROBABB    Ift 

PaoPKRTT  ON  Winding  up  its  Affairs.  —  When  it  is  determined  t« 
wind  up  a  corporation  and  to  settle  its  business,  the  holder  of  a  majority 
of  its  stock  cannot  make  or  ratify  a  sale  of  all  its  property  to  himself 
•gainst  the  protest  of  a  holder  of  minority  of  its  stock  and  in  disregard 
of  his  rights,  but  the  minority  owner  may  elect  to  treat  the  majority 
owner  as  a  purchaser  and  require  him  to  account  for  the  Talne  of  thit 
property. 

CORFORATIOKS  —  RiOHT  OV  MaJORITT  STOCKHOLDRR  Off  WlNDIffO  XTT. — A 

majority  stockholder  in  a  corporation  may,  when  the  law  authorizes  a 
Tote  of  stockholders,  so  rote,  upon  any  matter  of  policy  in  the  condnot 
of  the  oorporation,  as  to  best  subserve  his  own  interests,  and  this  may 
relate  tn  the  ceasing  to  do  corporate  business,  the  winding  up  of  its  aflairs, 
■nd  the  sale  of  its  property;  but  the  action  resulting  from  such  vote  must 
Dot  be  so  detrimental  to  the  corporation  itself  as  to  lead  to  the  neoMsary 
inference  that  the  interests  of  the  majority  of  the  shareholders  lie  wholly 
outside  of  and  in  opposition  to  the  interests  of  the  eorporation  and  of 
the  minority  of  the  shareholders,  and  that  the  action  of  the  majority  is 
s  wanton  or  fraudulent  destruction  of  the  rights  of  the  minority. 

fkutrBB  — RiOHTS  TO  Bbookb  Intbbbstbd  in  Trust  Propbrtt.  —  When 
one  person  has  the  power  to  dispose  of  the  property  of  another  without 
the  oooseni  of  the  latter,  he  is  not  allowed  to  become  personally  inte^ 
eeted  in  it  himself,  without  regard  to  any  question  of  fairness  in  the 
transaction,  as  he  is  not  allowed  to  occupy  a  position  where  self-interest 
will  tempt  a  betrayal  of  duty. 

Odrporationb  ~  PuROBASB  OF  Propertt  BT  Majoritt  Stookholdbb.  —  It 
is  illegal  and  fraudulent  for  a  majority  stockholder  to  purchase  the  prop* 
erty  of  the  oorporation  at  a  sale  authorised  by  himself^  and  such  pur- 
chase may  be  set  aside  in  the  same  way  and  to  the  same  extent  that  a 
porehase  of  corporate  property  by  a  director  may  be  set  aside  at  the  in- 
stance of  a  minority  stockholder. 

Corporations — Impropbr  Salb  of  Propbrtt.  Srtino  Asidb.  —  A  sale  of 
the  property  of  a  corporation  under  a  resolution  appointing  its  president 
and  secretary  a  committee  to  dispose  of  it»  wiil  be  set  aside  on  the  suit 
of  a  contesting  stockholder,  when  such  sale  is  made  to  a  purchaser  un- 
der an  agreement  with  the  secretary  for  their  joint  acquisition  of  the 
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property.  In  soob  OMe,  tba  powar  eon  f erred  on  the  presidenfc  and 
retary  reqairee  the  action  of  both,  joiotiy,  and  the  eeoretary  ie  dieqnali»> 
fled  to  aot,  on  aoooant  of  his  peminal  interest. 
OoBFOBATioMs — Imfbopsr  Salb  OF  PaopsBTT,  ScmMo'AsiDB." — An  motiam 
to  set  aside  a  sale  of  property  of  a  eorporation  becanse  in  fraud  of  ife» 
•tookholdera,  may  be  maintained  by  one  of  the  Utter  withont  a  prerioo^ 
demand  on  the  oorporation  to  bring  the  action,  when  it  appears  that  tlft» 
directors  thereof  are  nnder  the  oontrol.of  the  person  in  whose  intet^at 
the  sale  was  made. 

PUKOHASSB  UVOKB  OOMTRAOr  BSTWBIN  ThIBD  PCBaONS,  WHErHXB  AFWUBTK^ 

BT  £xi8TiKO  Equitxbs.  —  When  a  party  furnishes  the  money  and  b^- 
oomes  the  purchaser  of  property  nnder  a  contract  made  between  third 
persona,  he  takea  anbject  to  such  oontraot  and  all  equities  eyiatia|^ 
against  ik 

Bill  in  chancery  by  C.  T.  Yerkes,  a  stockholder  in  the 
Chicago  Hansom  Cab  Company,  against  such  company,  War* 
ren  Springer,  Rose  Abernethy,  and  ethers,  to  have  a  certain 
sale  and  conveyance  of  the  property  of  the  company  to  Aber- 
nethy declared  void  and  set  aside,  and  for  an  injunction  and 
the  appointment  of  a  receiver.  Upon  the  final  hearing,  com- 
plainant filed  a  supplemental  bill  to  wind  np  the  affairs  of 
the  corporation,  sell  the  property  belonging  thereto,  apply  the 
proceeds  to  the  payment  of  the  corporate  debts,  and  distribute 
any  surplus  remaining  among  the  stockholders.  The  court 
granted  the  relief  prayed  for,  and  Springer  and  Abernethe/ 
appealed. 

The  Chicago  Hansom  Cab  Company  was  organized  as  a 
corporation  in  1884,  with  a  capital  stock  of  one  hundred  thoas. 
and  dollars,  divided  into  one  thousand  shares  of  one  hundred 
dollars  each.  It  acquired  the  property  in  dispute  in  its  busi- 
ness, but  as  that  business  proved  unprofitable,  and  as  it  was 
largely  indebted,  some  of  its  debts  having  been  reduced  to 
judgment  and  others  secured  by  mortgage  on  its  property,  it 
was  the  desire  of  all  the  stockholders  to  wind  up  its  affairs 
and  close  out  its  business.  A  meeting  of  stockholders  was 
called  by  Yerkes  for  this  purpose,  on  April  18,  1889,  but  that 
meeting  was  adjourned  to  April  15, 1889.  On  April  IS,  1889^ 
Yerkes  requested  C.  A.  Needham,  the  secretary  of  the  corpo> 
ration,  to  inform  all  stockholders  that  he,  Yerkes,  would  sell 
his  stock  or  purchase  theirs  for  thirty -five  cents  on  the  dollar. 
On  that  day  Needham  entered  into  the  following  agreement 
with  one  Warren  Springer:  — 

''This  agreement,  made  April  15,  1889,  between  Wanen 
Springer,  party  of  the  first  part^  and  Charles  A.  Needham, 
party  of  the  second  party— 
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''Witnessethy  that  said  parties  mutually  agree  to  purchase 
the  stock  of  the  Chicago  Hansom  Cab  Company,  and  thus 
4>btain  control  of  its  property,  real  and  personal,  and  then  to 
pay  the  debts  of  and  wind  up  the  affairs  of  the  said  company^ 
and  diyide  the  property  of  the  same,  as  hereinafter  provided. 
To  accomplish  this,  the  said  first  party  agrees  to  furnish  the 
eum  of  sixty  thousand  dollars  to  purchase  said  stock  and  pay 
the  debts  of  said  company, — thirty-five  thousand  dollars  to 
purchase  the  stock  of  said  company,  and  twenty  thousand 
dollars  to  pay  the  debts  of  said  company,  except  two  jud(^ 
ments,  one  in  favor  of  Sophia  Havlick,  for  the  sum  of  three 
thousand  five  hundred  dollars,  and  one  in  favor  of  John  Mc- 
Carthy, for  the  sum  of  fifteen  hundred  dollars,  and  to  pay 
«aid  judgments  in  case  they  or  either  of  them  shall  be 
afiBrmed,  with  interest.  Second  party  agrees  to  furnish  the 
tnoney  required  to  pay  all  of  the  debts  of  said  company,  and 
to  purchase  the  stock  of  the  same,  except  that  above  agreed 
to  be  furnished  by  first  party. 

''It  is  further  agreed  that  said  stock  shall  be  bought  in  the 
name  of  .  •  •  •  ,  and  duly  and  legally  transferred  to  the  said 
first  party,  to  be  held  by  him  as  security  for  the  money  ad« 
vanced  by  him  to  purchase  said  stock  and  pay  said  debts,  till 
the  division  of  said  property,  as  hereinafter  provided.  When 
said  stock  shall  have  been  all  acquired,  and  said  debts  paid 
as  aforesaid,  it  is  mutually  agreed  that  the  real  estate  belong- 
ing to  said  company,  consisting  of  seventy-five  feet  front  on 
Clinton  Street  by  one  hundred  and  fifty  feet  deep,  and  now 
occupied  as  the  barn  and  office  of  said  company,  shall  be 
deeded  to  the  party  of  the  first  part,  free  and  clear  of  all  liens 
and  encumbrances,  except  the  judgments  above  mentioned, 
and  that  all  the  personal  property  now  belonging  to  said 
company  shall  be  legally  and  properly  transferred  to  said 
second  party. 

''It  is  mutually  agreed  that  said  Needham  shall  have  the 
right  to  carry  the  appeals  already  taken  from  said  judgments 
to  the  appellate  courts  or  supreme  court,  if  he  shall  see  fit  so 
to  do,  he  agreeing  to  pay  all  costs  and  expenses  of  the  same. 
In  case  said  judgments,  one  or  both,  shall  be  affirmed,  the 
said  first  party  agrees  to  pay  the  same,  with  interest,  but  if 
either  one  or  both  shall  be  defeated,  and  said  company  saved 
from  liability  on  account  of  the  same,  then  the  amount  saved 
«hall  be  divided  equally  between  the  parties  hereto,  tho 
expense  from  this  time  being  first  paid  by  said  Needham. 
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*'  Said  second  party  agrees  that  at  the  time  said  personal 
property  is  transferred  to  him,  he  will  make,  execute,  and 
deliver  to  the  said  first  party  his  three  notes  for  five  thoasand 
dollars  each,  payable  on  or  before  eight,  sixteen,  and  twenty* 
four  months  after  date;  and  as  a  part  of  the  purchase  price 
of  said  personal  property,  and  payment  for  the  aid  given 
by  said  first  to  said  second  party  in  settling  the  affairs  of 
said  company,  said  second  party  agrees  that  if  said  notes  of 
five  thousand  dollars  are  not  paid  within  those  dates,  he  will 
pay  to  said  first  party  the  sum  of  one  and  one  half  per  cent 
per  month  upon  the  amount  unpaid  as  liquidated  damages. 
Said  second  party  also  agrees  to  make,  execute,  acknowledge, 
and  deliver  to  said  first  party,  to  secure  his  said  notes  and 
agreement,  a  chattel  mortgage  upon  the  entire  amount  of 
said  personal  property,  and  to  insure  the  same  in  the  sum  of 
fifteen  thousand  dollars  for  the  beneBt  of  said  first  party,  and 
keep  the  same  so  insured  until  the  said  notes  are  paid. 

*^  It  is  mutually  agreed  that  said  second  party  shall  have* 
the  bills  receivable,  cash  on  hand,  and  the  earnings  of  said 
company  until  said  property  shall  be  divided,  and  that  be^ 
shall  have  the  right  to  sell  fifty  hansom  cabs,  twenty  har> 
nesses,  and  forty  horses  for  such  prices  and  upon  such  terms  a» 
he  shall  see  fit,  said  Needham  agreeing  to  turn  over  the  avails 
of  said  sale,  except  the  sum  of  two  thousand  five  hundred 
dollars,  to  the  said  first  party  to  apply  on  said  notes.  Said 
Needham  guarantees  that  the  debts  of  said  company  do  not 
exceed  twenty-three  thousand  dollars,  exclusive  of  said  judg* 
ments.  Until  said  personal  property  is  transferred,  said  sec- 
ond  party  is  to  pay  said  first  party  the  sum  of  three  hundred 
dollars  per  month  for  rent  of  said  real  estate,  from  date 
thereof." 

At  the  time  this  contract  was  executed  the  stock  of  the  cor^ 
poration  was  owned  as  follows:  C.  T.  Yerkes,  375  shares;  A- 
B.  Pullman,  265  shares;  W.  M.  Van  Northwick,  100  shares; 
E.  Leger,  30  shares;  G.  L.  Dunlap,  100  shares;  N.  L.  Jones^ 
50  shares;  J.  W,  Cotton,  60  shares;  W.  Flagg,  5  shares;  An- 
derson, 5  shares;  J.  N.  Cutler,  10  shares;  and  the  officers  and 
directors  of  the  corporation  for  the  year  1889  were  A.  B.  Pull- 
man, President;  C.  H-  Needham,  Secretary;  and  these,  to- 
gether  with  W.  M.  Van  Northwick,  J.  W.  Cotton,  and  C.  T. 
Yerkes,  directors.  When  the  stockholders'  meeting  was  held 
on  April  15th,  Needham  had  purchased  all  the  certificates  of 
shares  in  the  corporation  except  those  standing  in  the  name 


March,  1892.]    CmcAao  Hansom  Cab  Co.  9.  Ysbkks.        81^ 

of  Yerkes  and  Pullman,  paying  Springer's  money  therefor,  and 
he  afterwards,  on  May  8,  1889,  completed  the  purchase  of 
Pullman's  shares  in  the  same  way.     At  the  time  of  such 
meeting  Yerkes  was  ignorant  of  the  contract  existing  between 
Needham  and  Springer,  and  of  the  purchases  of  stock  made 
b?  the  former  for  the  latter,  and  with  money  furnished  by 
him.    By  direction  of  Springer,  290  shares  of  the  stock  thu«^ 
purchased  for  him  were  transferred  to  K.  Himrod,  and  30 
of  such  shares  were  transferred  to  T.  A.  Haggerty.    On  May 
6, 1889,  such  original  certificates  of  stock  were  taken  up  and 
canceled,  and  new  ones  issued  in  lieu  thereof  directly  to  Him* 
rod  and  Haggerty.     At  the  stockholders'  meeting  held  oa 
April  15,  1889,  Pullman  offered  to  buy  Yerkes's  stock  at 
thirty-five  cents  on  the  dollar,  with   money  furnished  by 
Springer  and  as  his  agent,  although  the  latter  facts  were  un- 
known to  Yerkes,  who  refused  the  offer  and  declined  to  selL 
No  other  action  was  taken  at  this  meeting  in  regard  to  the 
sale  of   the  corporation    property.      Another  stockholders'^ 
meeting  was  held  on  May  6,  1889,  when  the  following  resolu* 
tion  was  adopted  by  the  vote  indicated  therein,  as  shown  by 
the  record  of  that  meeting: — 

'*  Whereas,  the  object  of  this  meeting  being  to  devise  ways- 
and  means  to  raise  money  to  meet  the  indebtedness  of  thia 
company,  and  as  part  of  this  indebtedness  is  past  due  and 
most  be  met  at  once;  therefore  be  it 

^Resolved,  That  a  committee,  consisting  of  the  president  and 
lecretary,  be  appointed  to  mortgage  or  sell  all  or  part  of  the 
property  of  the  company,  at  their  discretion,  and  be  author- 
ized to  sign,  seal,  and  deliver  any  mortgage,  deed,  or  bill  of 
sale  necessary,  and  to  report  at  an  adjourned  meeting,  May 
8th,  at  2:30  p.  h.,  at  the  same  place. 

^  The  following  was  the  stock  voted  for  or  against  said  res- 
'olution:  In  favor  of  the  same — Cutler,  10  shares  (by  A.  B. 
Pullman);  Pullman,  265  shares;  Himrod,  290  shares;  Cottoi^ 
30  shares  (by  Himrod);  Haggerty,  30  shares;  total,  62> 
Bhares.  Against  said  resolution — Yerkes,  376  shares  (by 
Furbeck,  proxy). 

''There  being  a  majority,  the  resolution  was  earned,  and 
there  being  no  other  business,  meeting  adjourned  to  Wednes* 
day.  May  8th." 

The  minutes  of  such  adjourned  meeting^  held  May  8,  1889^ 
ihowed  that  the  secretary  read  the  following  report,  and  also 
(he  transaction  of  other  business  as  follows:^ 
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^^Report  of  A.  B.  Pullman^  presideni^  and  Charle$  A.  Need- 
Kam^  $eereiary: — 

'*  Under  instructions  contained  in  a  resolation  passed  at 
«tockholder8'  meeting  held  May  6th,  and  knowing  it  was  the 
wish  of  all  the  stockholders  that  the  business  of  the  company 
be  immediately  closed,  we  have  to  report  that  we  have  sold 
the  real  estate  of  the  company,  consisting  of  the  property 
where  the  stables  are  now  located,  for  the  sum  of  $40,000  in 
oash,  and  have  received  the  money  therefor,  less  the  amounts 
of  encumbrances  and  liens  thereon,  which  the  purchaser  has 
assumed  and  agrees  to  pay;  less,  also,  the  sum  of  $14,500,  for 
which  a  certified  check  has  been  given  and  placed  in  the 
hands  of  a  third  party,  to  be  handed  to  us  as  soon  as  the  first 
mortgage,  which  has  been  paid,  is  released,  there  being  no 
record  to  sliow  that  the  same  has  been  released,  although  said 
414,500,  and  interekt,  has  been  paid;  and  we  have  also  sold 
the  personal  property  of  the  company  for  the  sum  of  $20,000, 
and  received  cash  therefor;  that  the  debts'  of  the  company 
amount  to  the  sum  of  $10,540.38,  exclusive  of  liens  on  said 
real  estate;  that  checks  have  been  prepared  and  signed  to 
pay  the  debts  of  said  company  and  the  amounts  coming  to 
the  stockholders.  We  have  acted  thus  because  we  know  it 
to  be  the  wishes  of  the  stockholders  that  the  business  of  the 
company  be  closed/' 

The  secretary  then  handed  around  the  checks  and  vouchers 
lor  inspection.    Mr.  Himrod  offered  the  following  resolution:  — > 

*' Resolved,  That  the  foregoing  report  be  approved  and  in 
all  respects  ratified;  and  further  resolved,  that  the  business 
of  this  company  be  declared  ended,  and  the  president  and 
secretary  are  authorized  and  requested  to  pay  the  debts  of 
said  company,  and  divide  the  moneys  left  pro  rata  among  the 
stockholders,  and  that  the  books  and  papers  remain  in  the, 
hands  of  the  secretary." 

The  president  having  put  the  above  resolution,  it  was 
voted  for  as  follows:  For — A.  B.  Pullman,  275  shares;  Elirk 
Himrod,  850  shares;  total,  625  shares.  Against — C.  T. 
Yerkes,  875  shares.    Resolution  declared  carried. 

The  sale  was  made  to  Springer  and  Needham,  the  former 
furnishing  the  money,  and  both  the  real  estate  and  the  per- 
sonal property  of  the  corporation  was  conveyed  to  Rose  Ab- 
ernethy  by  his  direction,  the  conveyances  being  delivered  to 
him.  These  conveyances  were  executed  by  Pullman  and 
Needbam,  as  president  and  secretary  of  the  corporation,  and 
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<lated  May  6,  1889.  After  May  8,  1889,  Needham  oontinned 
the  busineas  formerly  carried  od  by  the  corporation,  under  a 
lease  from  Raid  Abemethy,  executed  by  said  Springer,  her 
attorney  in  fact 

MiUer^  Starr^  and  Leman^  for  the  appellant. 

Goudy^  Chreen^  and  Goudy,  for  the  appellee. 

ScHOLFiELD,  J.    From  the  foregoing  statement  it  is  clear 
that  when  Needham  entered  into  the  contract  with  Springer, 
the  former  was  a  director  in  the  Chicago  Hansom  Cab  Com* 
pany,  and  its  secretary.     As  director  he  owed  the  duty  to  the 
company  to  preserve  its  property  and  protect  the  company 
against  loss,  so  far  as  that  could  be  done  by  the  exercise  of 
<»rdinary  care  and  diligence,  and  he  could  not  himself  be- 
come the  purchaser  of  any  property  of  the  corporation  which 
it  was  his  duty  to  sell:   Wardell  v.  Railroad  Co.^  103  U.  S.  65L 
The  contract  between  Needham  and  Springer  requires  the 
purchase  of  all  the  property  of  the  cab  company,  and  the  sub- 
sequent transfer  of  the  personal  property  to  Needham.    It  la 
an  entire  and  indivisible  contract,  and  Needham  is  therefore 
•directly  interested  in  every  part  of  the  claimed  contract  of 
•ale  by  the  company  to  Springer. 

But  it  is  claimed  the  authority  to  make  this  sale  is  derived 
from  a  vote  of  a  majority  of  the  stockholders.  That  vote  waa 
given  at  the  stockholders'  meeting  on  the  6th  of  May,  1889, 
in  these  words:  ''Therefore  belt  resolved  that  a  committee, 
consisting  of  the  president  and  secretary,  be  appointed  to 
mortgage  or  sell  all  or  part  of  the  property  of  the  company, 
at  their  discretion,  and  be  authorized  to  sign,  seal  and  deliver 
any  mortgage,  deed  or  bill  of  sale  necessary,  and  to  report  at 
an  adjourned  meeting.  May  8th,  at  2:30  p.  H.,  at  the  same 
place."  This  required  the  exercise  of  judgment  and  discr^ 
tion  by  both  the  president  and  the  secretary,  and  being  a 
special  power,  it  could  not  be  exercised  by  one  only:  Perry  on 
Trusts,  sec.  413;  HaHford  Fire  Ins.  Co.  v.  WUcox,  57  111.  180; 
and  so  necessarily  if  one  was  disqualified  to  act,  neither  could 
act  The  resolution  of  the  stockholders  invested  Needham, 
as  well  as  Pullman,  with  a  special  confidence  and  trust,  which 
required  that  he  should  act  solely  with  a  view  to  the  best  in- 
terests of  all  the  stockholders.  But  he  was  disqualified  to 
thas  act  by  reason  of  his  previous  contract  with  Springer, 
^hich  gave  him  a  personal  interest  to  be  promoted  by  hia 
action  under  the  resolution.    The  rule  is  familiar  that  a  trustee 
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is  disqualified  to  act  by  the  intervention  of  a  personal 
in  the  perforoiance  of  his  duties  as  trustee.  He  cannot  ob- 
tain title  to  property  where  he  has  a  duty  to  perform  incon- 
sistent with  the  character  of  a  purchaser  on  his  own  account: 
Borders  ▼.  Murphy,  125  111.  577. 

It  is,  however,  contended  that  this  sale  was  ratified  by  a^ 
vote  of  a  majority  of  the  stockholders  at  their  meeting  on  the- 
8th  of  May.     Whether,  in  any  case,  a  ratification  is  effectiTe, 
depends  upon  whether  those  assuming  to  ratify  might  have 
legally  authorized  the  act  to  be  done  in  the  first  instance.     At 
the  time  this  vote  was  taken  Springer  either  really  owned  or 
had  contracted  to  purchase,  and  by  virtue  thereof  was  entitled 
to  and  did  control  a  majority  of  the  shares  of  stock,  —  indeed,, 
all  except  those  owned  by  Yerkes;  and  so,  upon  the  record  of 
the  meeting  of  the  8th  of  May,  the  names  and  votes  of  Pull* 
man,  Himrod,  Haggerty,  Cotton  and  Cutler,  being  the  Yote» 
in  favor  of  the  ratification  of  the  sale,  are  but  another  form 
of  expressing  the  name  and  votes  of  Springer  in  favor  of  it 
The  question  is  therefore  presented  whether  after  it  is  deter- 
mined to  wind  up  a  corporation  and  settle  its  business,  it  is 
competent  for  a  holder  of  a  majority  of  its  shares  of  stock  to 
make  or  ratify  a  sale  of  all  its  property  to  himself,  against 
the  protest  of  a  holder  of  a  minority  of  its  shares,  and  in 
disregard  of  his  rights. 

That  a  holder  of  a  majority  of  the  shares  of  stock  in  a- 
corporation  may,  where  the  law  authorizes  a  vote  of  stock- 
holders, so  vote  upon  any  matter  of  policy  in  the  conduct  of 
the  corporation  as  to  best  subserve  his  own  interests,  and 
that  this  may  relate  to  the  ceasing  to  do  corporate  business, 
the  winding  up  of  its  afi*airs  and  the  sale  of  its  property,  we 
do  not  question;  but  the  authorities  cited  by  counsel  for  ap* 
pellant  {Gamble  v.  Queens  County  Water  Co.^  123  N.  Y.  91, 
and  Northwest  Transportation  Co,  v.  Beaity,  L.  R.  12  App.  Cas. 
589),  concede  that  even  in  such  cases  the  action  resulting 
from  such  vote  must  not  be  so  detrimental  to  the  corporation 
itself  as  to  lead  to  the  necessary  inference  that  the  interests 
of  the  majority  of  the  shareholders  lie  wholly  outside  of  and 
in  opposition  to  the  interests  of  the  corporation  and  of  the 
minority  of  the  shareholders,  and  that  their  action  is  a  wanton 
or  a  fraudulent  destruction  of  the  rights  of  such  minority.    Id 
the  cases  cited,  and,  so  far  as  we  are  informed,  in  all  other 
cases  where  the  majority  of  the  stockholders  may  by  their 
Totes  lawfully  afiect  the  interests  of  the  minority  of  the  stock- 
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holders,  the  interests  of  the  minority  are,  theoretically  at  least, 
protected  either  by  directors  or  trustees  of  the  corporation, 
•who  it  will  not  be  presumed  will  betray  their  trust  by  acting 
in  the  interest  of  one  stockholder  to  the  prejudice  of  another, 
or  by  reason  of  the  transaction  being  such  as  is  presumed  to 
be  alike  beneficial  to  all  stockholders,  —  as  where  the  corporate 
property  is  in  good  faith  appropriated  to  tBe  payment  of  the 
corporate  debts,  or  is  sold  at  a  fair  sale;  and  no  case  cited  or 
within  our  knowledge  goes  to  the  extent  of  holding  that  a 
majority  of  the  stockholders  may  take  the  property  of  the 
corporation  and  retain  it  if  the  minority  shall  elect  to  deny 
its  right  to  acquire  title  to  it  in  that  way.     Undoubtedly  if  in 
soch  case  the  minority  of  the  stockholders  shall  elect  to  treat 
the  majority  as  purchasers,  they  may  do  so,  and  require  them 
to  account  for  the  value  of  the  property.    Here  Springer,  who 
through  Pullman,  Himrod,  Haggerty,  Cotton  and  Cutler  as* 
Bumes  to  ratify  this  sale,  is  the  same  Springer  who  with  Need* 
ham  is  the  purchaser  of  the  property,  —  in  other  words,  he 
assumes  to  ratify  a  sale  to  himself;  but  a  man  cannot  be  both 
buyer  and  seller  in  the  same  transac  tion,  and  where  he  assumes 
to  be  such,  his  action  simply  amounts  to  a  taking  of  the  prop- 
erty, and  would  be  quite  as  valid  without  as  with  the  circum- 
locution of  the  form  of  a  sale  through  dummies. 

The  right  of  a  majority  of  the  stockholders  to  sell  the  cor- 
porate property  can  by  no  reasonable  construction  be  held  to 
involve  the  right  to  seize  the  property  to  their  own  use.  A 
lale  conducted,  as  it  must  be,  fairly  and  openly,  cannot,  theo* 
retically,  operate  to  the  prejudice  of  one  stockholder  more 
than  to  another.  There  is  in  such  case  no  presumptive  an- 
tagonism between  the  different  stockholders;  but  where, 
under  pretense  of  a  sale  to  themselves,  the  majority  seize  the 
property  and  undertake  to  invest  themselves  with  title,  their 
interests  are  wholly  hostile,  for  the  gain  of  the  one  if  the  loss 
of  the  other. 

It  is  a  general  rule,  administered  by  courts  of  equity,  that 
where  one  person  has  the  power  of  disposition  of  the  property 
of  another  without  the  consent  of  that  other,  he  shall  not  be 
allowed  to  become  personally  interested  in  it  himself,  —  and 
this  without  regard  to  any  question  of  fairness  in  the  imme* 
diate  transaction,  —  for  he  shall  not  be  allowed  to  occupy  a 
poBition  where  self-interest  would  tempt  a  betrayal  of  duty. 
This  rule  is  plainly  applicable  here,  and  it  has  been  so  ajv 
pUed  in  adjudicated  cases.     It  is  said  in  Cook  on  Stock- 
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holderBy  sec.  656:  ^It  ifi  illegal  and  fraudulent  for  the  maj 
ity  of  the  Btxxskholders  to  purchase  the  property  of  the  company 
at  a  sale  authorized  by  themselves.  Such  a  purchase  by  the 
majority  may  be  set  aside  in  the  same  way  and  to  the  same 
extent  that  a  purchase  of  corporate  property  by  a  director 
may  be  set  aside."  See  also  2  Bigelow  on  Frauds,  645,  where 
it  is  said,  ^*  no  acf  of  the  majority  can  purge  the  fraud "  of 
appropriating  the  common  property  to  their  own  benefit  hy 
any  portion  of  the  corporators;  and  to  like  effect  is  the  ruling 
in  Meeker  ▼.  Winthrop  Iran  Co.^  17  Fed.  Rep.  49,  and  Ervin  ▼• 
Oregon  R.  R,  etc.  Co.^  20  Fed.  Rep.  577;  and  see  also  Menier 
T.  Hooper^s  Telegraph  TForlto,  L.  R.  9  Ch.  850;  Brewer  ▼. 
Boston  Theatre,  104  Mass.  878;  Preston  r.  Grand  CoUisr  Dock 
Co,y  11  Rim.  827;  Hodgkinson  v.  National  etc.  Im.  Co^  26 
Beav.  473;  Atwool  y.  Merryweather^  L.  R.  5  Eq.  464,  and 
note. 

The  action  of  the  board  of  directors  on  the  8th  of  June,  as 
affecting  the  validity  of  the  sale,  is  not,  under  the  pleadings, 
properly  before  us  for  consideration.  Counsel  for  appellant 
are  mistaken  in  saying,  as  they  do,  that  appellee  in  his  sup- 
plemental bill  relies  upon  it.  The  allegation  of  the  supple- 
mental bill  to  which  reference  is  made  is  this  only:  "  Your 
orator  further  shows  that  a  majority  of  the  stockholders  of 
said  corporation  having  resolved  to  discontinue  the  business 
of  said  corporation,  the  directors  of  said  corporation,  since 
the  filing  of  said  bill,  have  ratified  such  action  of  the  major- 
ity of  the  stockholders."  There  is  no  reference  whatever  to  the 
■ale  of  the  property.  *^  Such  action  "  means  plainly  the  reso- 
lution to  discontinue  the  business  of  the  company. 

We  think  it  unimportant  whether  the  money  furnished  bj 
Springer,  and  used  by  Needham  in  purchasing  the  stock  of 
the  corporation  and  in  paying  for  the  property  claimed  to  be 
purchased  from.it,  was  that  of  Rose  Abernethy,  as  said  bj 
Springer  at  the  time  he  began  negotiating  with  Needham,  or 
whether,  as  the  evidence  strongly  tends  to  prove,  it  was  in 
fact  that  of  Springer,  for  in  either  view  the  money  was  fur- 
nished and  used,  as  is  shown,  in  performance  of  the  contract 
between  Needham  and  Springer;  and  Rose  Abernethy  can 
therefore  only  take  subject  to  that  contract,  and  she  most  be 
affected  by  whatever  has  been  done  by  Needham  and  Springer 
to  acquire  title  to  the  property. 

It  appears  from  the  evidence  th|it  the  directors  of  the  cor- 
poration were   in  the   interest   and    under   the  control  of 
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Springer,  so  that  a  demand  upon  the  corporation  to  bring 
suit  against  him  would  have  been  unavailing,  and  the  Bait  is 
therefore  properly  brought  by  Yerkes:  Chicago  ▼.  Camerei^ 
120  111.  447. 

We  are  unable  to  perceive  any  sufucient  reason  for  revers- 
ing the  decree  below.    It  is  therefore  affirmed. 


COBPORATIONS — DrKECTORS  —  DOTrES    AND   PoWERS   OW    19    RbSPVCT    T# 

CoBPOBATi  Propkrtt.  -^  An  agreement  by  the  directors  of  a  corporation  by 
which  its  property  ib  disposed  of  for  their  own  nse  and  benefit  will  not  bt 
npheld  against  the  creditors  or  stockholders:  Qoodin  ▼.  CincinnaU  etc.  CantU 
Ca,  18  Ohio  St.  169;  98  Am.  Dec.  95,  and  nota  The  directors  of  a  corpora* 
tioii  are  trustees  of  its  assets  and  may  be  prohibited  from  purchasing  the 
trust  property  and  thus  securing  a  preference  over  other  creditors:  Beaek  ▼• 
MUUr,  130  111.  162;  17  Am.  St.  Rep.  291,  and  extended  note.  Sea  also  ex- 
tended notes  to  Oxirrett  ▼.  Burlington  Plow  Co.,  59  Am.  Rep.  466,  and  Hodges 
T.  New Enfjland  Screw  Co.,  5'i  Am.  Dec.  637,  in  which  the  rights  and  liability 
of  directors  as  triisc«*es  of  the  property  of  the  corporation  is  discussed. 

CORPOBATIONS —  ACTIONS  BY  StOCKHOLDKRS  TO  AnNITL  IMPROPER  ACT8  OF 

Directors.  —  A  stockholder  can  appeal  to  a  court  of  equity  to  prevent  tha 
directors  or  a  majority  of  the  stockholders  from  doing  some  act  which  ia 
uUravins  or  from  making  some  fraudulent  disposition  of  the  corporate  prop- 
erty:  Davi»  v.  OemmeU,  73  Md.  539.  or  for  redress  where  some  such  wrong 
hssbeen  done:  Pt^Tjf  r,  Tuakalooaa  etc.  Mill  Co.,  93  Ala.  364;  Miller  ▼.  Mur- 
ray,  \7  Col  408:  Woodroo/v.  Howes,  88  Cal.  184;  Oamhlev.  Queens  County 
WaUr  Co.,  123  N.  Y.  91;  Rotkwell  v.  Robinson,  39  Minn.  1;  12  Am.  St.  Rep, 
603,  and  note;  Alexander  ▼.  Searcy,  81  Ga.  536;  12  Am.  St.  Rep.  337;  Stars 
T.  HoIcIJms,  25  Conn.  171;  65  Am.  Dec.  557,  and  note.  In  the  tliree  cases 
last  cited  as  in  the  prinoipal  case  the  majority  sought  to  purchase  the  prop- 
erty of  the  corporation  for  their  own  benefit.  See  extended  note  to  IJerseg 
f.  Veazie,  41  Am.  Dec  367,  for  a  further  discussion  of  this  subjectb 

Ratification.  — There  cannot,  in  law,  lie  a  ratification  of  a  contract,  which 
could  not  have  been  made  binding  on  the  ratifier  at  the  time  it  was  made  be- 
caase the  ratifier  was  not  then  in  existence:  McArUtur  v.  Times  Printing  Co., 
48  Minn.  319;  31  Am.  St.  Rep.  653.  The  officers  of  a  corporation  without 
the  authority  to  bind  the  corporation  by  their  acts  have  no  power  to  ratify 
an  anaathorized  contract  by  a  failure  to  repudiate  a  claim  arising  out  of  it: 
Lyndon  Mill  Co,  r,  Lyndon  LVerary  etc  Inst.,  63  Vt.  581 ;  25  Am.  St.  Rep.  783. 
See  also  Duke  r.  Marhham,  105  N.  G.  1 3 1 ;  18  Am.  St.  Rop.  889,  as  to  the  power 
of  a  corporation  to  ratify  a  contract  which  it  could  not  legally  make. 

A  Stockholder  ot  a  Corpobation  Mat  Pctrchasb  roR  Hn  Own  Bbnb- 
riT  the  corporate  property  at  a  sheriff's  sale  thereof,  and  in  the  absence  of 
fraud  caanot  be  called  to  account  to  the  other  stockholders,  although  the  pur» 
€baM  wasat  a  low  prioe:  JiiekUsr.  Bochester  tie.  Bank,  11  Paige.  118;  42  Am. 
Deo.  103. 
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Dnof  —  DiumTt  What  dobs  hot  Cohbtitctb.  —If  a  father  •xaentoa 
and  aoknowle4!get  a  deed  purporting  to  grant  an  estate  to  hie  three  adnlt 
toot,  and  to  operate  presently,  and  then  delirere  the  deed  to  one  of 
them,  layings  *'Take  this  deed  and  pat  it  in  oar  box  at  the  bank," 
without  doing  any  other  aot  showing  an  intention  to  formally  delirer 
the  deed,  and  himself  retaining  possession  of  the  land  granted,  reeetviiig 
the  rents  and  profits  daring  his  lifetime,  the  instniment  is  inoperatiT* 
as  a  deed  for  want  of  safiicient  delivery. 

]>nDfl —  DsLiVBRT,  What  is  not.  —  When  a  grantor  in  a  deed  hands  tt  ta 
the  grantee,  telling  him  to  "  take  this  deed  and  pat  it  in  oar  box  at  tlia 
bank,"  this  does  not  constitute  a  present  delivery  of  the  deed  to  tho 
grantee,  bat  a  mere  employment  of  him,  as  agent  of  the  grantor,  to  do 
an  aot  for  the  grantor  whereby  the  latter  ooald  retain  the  oastody  of 
the  deed. 

Pmmd  to  Invamt  —  DiLivBRT,  WHBif  SamciBiiT. — When  a  parent  ez»- 
cates  a  deed  to  an  infant  child  and  in  his  interest,  and  manifeata,  by 
his  words  and  conduct,  an  intention  that  the  deed  shall  operate  at  onoe» 
a  delivery  w^ll  be  presumed,  and  proof  of  actual  delivery  is  nnneoessary, 
because  it  is  the  duty  of  the  parent  to  accept  and  preserve  the  dood  for 
such  infant  until  he  arrives  at  his  majority. 

Dbbd  —  Dbuvbbt,  when  SumoisKT.  -» If  a  grantor  intends,  when  exo- 
outlng  a  deed,  to  be  understood  as  delivering  it,  that  will  be  sufficient 
as  a  delivery,  or  when  he  induces  the  grantee  to  believe  that  a  deed  haa 
been  executed  which  makes  him  the  owner  of  land  on  which  he  is  after* 
wards  permitted  to  erect  valuable  improvements,  the  grantor  ia  not 
allowed  to  set  up  that  the  deed  is  in  faot  inoperatire  for  want  of  formal 
delivery. 

Sheen  and  Lovetty  for  the  appellant 

Puterbaughj  PagSy  and  Puterbaugh^  for  the  appellees. 

ScHOLFiELD,  J.  Thomas  Boylan  and  John  Boylan  filed 
their  petition  for  partition  in  the  circuit  court  of  Livingston 
County,  praying  for  the  partition  of  a  certain  tract  of  land 
lying  in  that  county,  which  they  allege  was  conveyed  to  them 
and  their  brother,  Charles  Boylan,  as  tenants  in  common,  by 
deed  of  their  father,  Patrick  Boylan.  Mary  W.  Hayes  and 
Charles  Boylan  were  made  defendants  to  the  petition,  and 
they  each  answered,  —  the  answer  of  Mary  W.  Hayes  denying 
that  the  deed  under  which  the  petitioners  claim  was  ever 
delivered,  and  alleging  that  the  land  in  question  was  devised 
hy  the  last  will  and  testament  of  Patrick  Boylan  to  Charles 
l^oylan,  in  trust,  in  part  for  her  use.  On  hearing,  the  circuit 
court  decreed  that  the  prayer  of  the  petition  be  granted,  and 
>lrit  partition  be  made  accordingly,  and  Mary  W.  Hayes  by 
lu  r  appeal  brings  that  decree  before  us  for  review. 
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The  decree  finds  that  title  was  vested  in  the  petitioners  by 
wtoe  of  the  deed  of  Patrick  Boylan.  That  deed  is  incon* 
distent  with  and  repugnant  to  the  rights  of  the  heirs  at  law  of 
Patrick  Boylan,  deceased,  if  he  died  intestate,  and  it  is  also 
inconsistent  with  and  repugnant  to  the  devises  in  what  is  set 
«p  in  the  answers  as  his  last  will  and  testament  The  ques- 
tion, therefore,  whether  the  decree  of  the  circuit  court  is  erro* 
neons,  depends  entirely  upon  whether  that  deed  operated  as  a 
valid  conveyance  of  the  land,  and  in  the  determination  of  that 
-question  it  can  not  be  necessary,  nor  even  proper,  to  either 
pass  upon  the  validity  of  the  will  or  to  give  construction  to 
its  terms. 

The  only  evidence  in  the  record  in  regard  to  the  execution 
•of  the  deed  is  that  of  Charles  Boylan.  The  evidence  of  John 
Boylan  having  been  objected  to  for  incompetency,  must  be 
excluded  under  section  2,  chapter  51,  page  488,  of  the  Revised 
Statutes  of  1874. 

Charles  Boylan  produced  the  deed,  and  testified  in  regard 
to  its  execution,  thus:  "My  father  signed  a  deed  to  the  Liv- 
ingston County  land  at  my  house,  in  my  presence,  while  he 
was  residing  with  me.  No  one  else  was  present  I  have  the 
deed  with  me.  This  is  it  I  think  father  signed  it  the  day  it 
bears  date.  He  signed  it  the  day  before  Mr.  Hough  took  the 
acknowledgment  •  •  •  •  No  part  of  the  six  thousand  dollars 
mentioned  in  the  deed  was  paid  father.  Nothing  was  paid 
for  it  After  father  signed  the  deed  it  remained  in  his  room. 
I  think  I  saw  him  hand  it  to  Hough.  When  Hough  signed 
it  he  gave  it  to  father,  and  father  kept  it  I  went  down  stairs 
with  Hough  and  came  back,  and  he  handed  me  the  deed  and 
eaid:  *Take  this  deed  and  put  it  in  our  box  in  the  bank.' 
Before  his  sickness  We  each  had  one  private  box  in  the  bank. 
His  eyes  were  so  bad  that  he  could  not  attend  to  it  Some- 
times he  had  the  cashier  at  the  bank  to  look  over  his  papers. 
He  had  me  bring  his  box  home  and  look  his  papers  over,  and 
took  such  of  his  papers  as  he  thought  valuable  and  put  them 
all  in  the  box  with  mine.  He  said:  'Take  this  deed  and  put 
it  in  the  box  in  the  bank.'  When  he  gave  me  the  deed  he 
eaid:  *The  boys  need  not  know  anything  about  this  till  after 
my  death';  that  was  all  he  said.  I  put  the  deed  with  the 
other  papers  as  directed,  and  it  remained  there  till  after  fath* 
er's  death."  On  cross-examination  he  further  testified,  among 
other  things:  ^  John  was  there  one  day  talking  about  his  fam* 
ily.    He  had  a  large  family  of  girls,  was  hard  up,  and  owed 
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father  some  interest,  and  father  said:  'Yon  are  better  off  thaT> 
you  think  you  are, — you  will  get  two  tlioii^nnd  dollars  out  of 
the  land  over  the  river  after  I  am  dead,  uiid  iliat  will  coiiie^ 
handy ';  about  two  thousand  dollars,  I  think,  is  the  way  he  put 
it.  Father  retained  possession  of  the  land  through  John  Kane- 
and  his  sons  during  his  life.  They  had  a  written  lease.  In 
1890,  after  making  the  deed,  he  got  some  cash  rent  from  there. 
....  When  father  first  spoke  of  making  the  deed  he  spoke 
of  reserving  the  rents;  that  was  a  couple  of  months  before  he- 
made  it  •  •  •  •  The  deed  was  given  to  me  immediately  after 
it  was  acknowledged.  He  told  me  to  put  it  in  the  box  —  in 
the  box  he  and  I  kept  our  papers  in,  —  and  I  did  so.  It  was 
my  box,  and  he  had  papers  in  it,  and  the  deed  was  put  m 
there.     It  was  delivered  the  way  I  stated." 

This  leaves  no  doubt  that  no  act  was  done  by  the  grantor 
intended  ns  a  present  delivery  of  the  deed,  for  handing  it  to- 
Charles  Boylan,  and  at  the  same  time  telling  him  to  "take 
this  deed  and  put  it  in  our  box  in  the  bank,"  was  not  a  deliv- 
ery to  Charles,  but  it  was  the  mere  employing  him,  as  an  agent 
of  the  grantor,  to  do  an  act  for  him,  whereby  he  could  retaia 
the  custody  of  the  deed  during  his  life.  In  thus  taking  and 
depositing  the  deed  the  act  of  Charles  was  the  act  of  Patrick^ 
and  although  the  box  in  the  bank  belonged  to  Charles,  yet 
since  it  was  used  by  both  Patrick  and  Charles,  and  under  the 
control  of  each,  the  deed  in  that  box  was  just  as  much  within 
the  possession  and  control  of  Patrick  as  if  he  had  retained  it 
about  his  person:  Jordan  v.  Davis^  108  111.  336;  Bovee  ▼.  Hindcy 
135  111.  137;  Chadwick  v.  Webber,  3  GreenL  HI;  14  Am.  Dec 
222. 

It  is  plain  that  the  intention  of  Patrick  Boylan  was  to  have 
the  deed  to  take  effect  only  after  his  death.     On  its  face  the 
deed  purported  to  operate  presently,  but  he  intended  to,  and 
did,  retain  the  possession  of  the  land,  and  received  and  en-^ 
joyed  its  rents  during  his  life.     He  did  not  deliver  the  deed 
in  escrow,  to  a  third  party,  with  direction  to  him  to  deliver  it 
to  the  grantees  therein  named  after  his  death,  but  he  retained 
its  possession  himself  until  his  death,  intending  that  it  should 
become  operative  only  after  that  event;  in  other  words,  he  in* 
tended  it  should  operate  precisely  as  a  will,  without  having  it 
executed  and  witnessed  as  a  will. 

It  has  been  held  that  where  a  parent  executes  a  deed  to  an 
infant  child  which  is  beneficial  to  the  child,  and  manifesta- 
by  his  words  and  conduct  that  he  intends  that  the  deed  shalk 
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operate  at  once,  a  deliverj  will  be  presamed,  and  proof  of 
actual  delivery  is  unnecessary;  but  this  is  because  the  infani 
is  incapable  of  doing  any  act  in  regard  to  the  deed  which  be 
might  not  avoid  on  reaching  his  majority,  and  it  is  the  duty 
of  the  parent,  as  his  natural  guardian,  to  accept  and  preserve- 
the  deed  for  him:  Bryan  v.  Waah^  7  III.  568;  Alasterson  v.  Cheeky 
23  111.  72;  Newton  v.  BeaUr,  41  Iowa,  334.  The  grantees  in 
this  deed  were  all  beyond  the  age  of  infanoyi— -men  of  fami- 
lies, who  had  for  many  years  been  acting  for  themselves.  It 
has  also  been  held  that  where  a  grantor  intends  when  exe* 
outing  a  deed  to  be  understood  as  delivering  it,  that  will  be 
safficient;  and  also  that  where  the  grantor  induces  the  grantee 
to  believe  that  a  deed  had  been  executed  which  made  him  the 
owner  of  certain  premises,  and  afterwards  permits  such  gran- 
tee to  act  upon  this  belief  in  the  construction  of  valuable  im* 
provements  on  the  land,  he  can  not  then  be  allowed  to  say 
that  the  deed  was  in  fact  inoperative  for  want  of  a  formal 
delivery:  Masteraon  v.  Cheek,  23  IlL  72;  Walker  v.  Walker,  42: 
111.311;  89  Am.  Dec.  445;  Reed  r.  Douthit,  62  111.  348;  but 
it  has  been  seen  that  Patrick  Boylan  did  not  here,  as  evinced 
by  anything  proved  to  have  been  said  or  done  by  him  at  the 
time,  intend  when  executing  the  deed  to  be  understood  ae 
dehvering  it,  and  no  act  is  proved  to  have  been  done  by  the 
grantees  upon  the  faith  of  anything  said  by  him  as  to  the 
execution  of  the  deed. 

This  case  is  analogous  to  Cline  t.  Joncj^  111  111.  563,  only 
there  the  circumstances  tending  to  prove  that  what  was  done 
was  intended  as  a  delivery  of  the  deed  were  much  stronger 
than  they  are  here.  There,  John  Cline  went  alone  before  a- 
justice  of  the  peace  and  had  drawn  up,  and  he  signed  and 
acknowledged,  a  warranty  deed  of  the  land  in  controversy  to 
Mrs.  Jones,  his  daughter,  the  deed  reciting  it  was  made  ia 
consideration  of  filial  love  and  affection,  and  one  dollar.  At 
the  time,  the  grantor  told  the  justice  that  he  had  given  all  hie 
other  children  land,  but  none  to  Mrs.  Jones,  and  he  felt  he 
ought  to  give  her  this  land.  The  grantor  took  the  deed  away 
and  ever  after  retained  it  in  his  possession  till  his  death.  He 
also  kept  possession  of  the  land,  received  the  rents  from  it 
and  paid  the  taxes  on  it  until  his  death.  After  he  bad  thus. 
signed  and  acknowledged  the  deed  he  told  different  persona 
(bat  he  had  made  it;  that  he  had  made  all  his  children  equal;. 
that  the  land  would  be  Mrs.  Jones's  at  his  death;  and  to  Mrs. 
Jones  and  her  husband  he  said,  several  times,  he  had  fixed  it 
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eo  that  the  land  would  be  hers  at  bis  death,  bat  that  if  she 
would  move  ou  it  and  live  there,  it  should  then  be  hen.  This 
«he  did  not  do.  We  held  there  was  no  delivery  of  the  deed« 
and  that  for  that  reason  it  conveyed  no  title.  The  conclasion 
was  reached  after  a  careful  examination  of  all  the  authorities 
bearing  upon  the  question,  and  the  reasons  therefor  are  given 
an  an  elaborate  opinion  by  Mr.  Justice  Sheldon.  Among  other 
things  it  is  said  in  the  opinion:  '*The  deed  by  its  purport  was 
absolute,  conveying  the  grantor's  entire  interest,  to  operate 
immediately;  but  the  evidence  sho.is  the  deed  was  not  in- 
tended to  be  absolute,  but  to  be  qualified  in  its  effect;  that  it 
,was  not  intended  to  convey  the  grantor's  whole  interest,  but 
that  he  meant  to  have  a  life  estate  unless  the  grantee  should 
move  upon  the  land,  which  she  never  did;  that  the  deed  was 
tiot  intended  to  operate  presently,  but  only  upon  the  grantor's 
<ieath,  or  going  upon  the  land  to  reside.  The  evidence  shows 
the  distinct  intention  not  to  create  a  present  estate  in  the 
grantee.  As  then  there  was  never  any  actual  delivery  of  the 
deed,  but  the  grantor  ever  kept  it  in  his  own  possession,  and 
as  it  n^ver  was  his  intention  that  the  deed  should  presently 
take  efT'^ct  and  become  operative  according  to  its  terms,  there 
was  no  delivery  of  the  instrument  as  the  deed  of  the  grantor, 
and  it  was  not  valid  as  a  deed.  As  Mrs.  Jones  never  moved 
on  the  land,  this  made  the  deed  one  to  take  effect  at  the 
grantor's  death,  which  was  a  disposition  of  property  of  a  tes- 
tamentary character,  and  invalid  because  not  in  compliance 
with  the  statute  of  wills."  See  also  Byar$  v.  Spencer^  101  UL 
429;  40  Am.  Rep.  212;  Pnu  v.  Evd^on^  125  UL  284;  B99U  ▼• 
Hinde,  135  111.  137. 
The  decree  of  the  court  below  is  reversed. 


DxBDS  —  What  Ksobssart  to  CoNSTmrri  Valid  DiLivxar.  — To  en* 
«titute  a  valid  delivery  th«  dominion  over  the  instranient  must  paas  from 
^he  grantor  with  the  intent  that  it  pass  to  the  grantee  if  the  latter  will 
accept  it:  Tykr  v.  HaO,  106  Mo.  313;  27  Am.  St  Rep.  887;  Ihamr.  Parker, 
^8  Cal.  283.  In  determining  the  question  of  delivery  in  any  case  the  inten- 
tion with  respect  thereof  \b  the  controlling  element:  Oi>roUm  v.  Adams,  127 
111.  223;  Vreeland  v.  Vreehnd,  48  N.  J.  Eq.  66;  Prke  v.  HmUtm,  126  DL 
234.  It  is  essential  to  the  delivery  of  a  deed  that  the  grantor  murender  aU 
power  and  control  over  it  for  the  benefit  of  the  grantee  at  the  time  of  the 
-delivery:  Porter  v.  Woodhouse,  69  Conn.  6G8;  21  Am.  St  Rep.  181,  and  note; 
Sckuffert  V.  Orote,  88  Mich.  660;  26  Am.  St  Rep.  316,  and  note  with  oaeee 
'Collected.  For  a  further  discussion  as  to  the  sufficiency  of  the  delivery  of 
deeds  and  the  evidence  to  show  the  same,  see  extended  notes  to  JVite  v« 
£mUh^  6S  Am.  Rep.  289,  and  Jones  v.  Jona,  16  Am.  Deo.  3S, 
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DvsDS  —  SmrFicTENOT  ov  Delitbrt  ov  to  In FAim.  —  a  Tolanteiy 
ireyuioe  absolate  in  form  and  benefioial  in  effect  by  a  parent  to  ona  who  Is 
oo^amJnHaf  and  placing  it  upon  record,  although  possibly  not  affeotaal  M 
adeiirarj  between  adults,  la  deemed  to  evince  an  unmistakable  intent  oa 
the  part  of  the  grantor  to  give  the  deed  effect  and  to  pass  the  title  to  the 
grantee:  CMee  ▼.  Colee,  122  Ind.  109;  17  Am.  St  Rep.  845,  and  note;  (keU 
V.  Beaver^  28  Iova»  241;  4  Am.  Rep.  174. 
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Ekhtir— Obdse  Atpoihtino  —  Collatsral  Attack.  —  When  the  conrt 
appointing  a  receiver  for  an  insolvent  corporation  has  jurisdiction  of  the 
subject-matter  and  of  the  parties,  its  order  appointing  the  receivei;  bo 
matter  how  erroneous,  cannot  be  collaterally  attacked. 

Corporations  —  AssroifUBNT  bt  OFriOBRS  of.  — Under  a  resolution  paased 
by  the  board  of  directors  of  an  insolvent  corporation  authorixing  its  presi- 
dent and  secretary  "to  hereafter  execute  judgment  notes,  chattel  mort* 
gages,  bills  of  sale,  or  other  instruments  in  their  judgment  necessary  to 
the  financial  interests  of  the  company,"  such  officers  have  power  to  make 
an  assignment  of  the  book  accounts  of  the  corporation  to  a  creditor  hold* 
ing  its  judgment  notes. 

C0RPORATION8.  —  PURCHASB  OF  IT8  OwN  StOCX  BT  A  CORPORATION  by  «Z« 

change  for  its  property  of  equal  value,  though  made  in  good  faith  and 
without  any  element  of  fraud,  or  anything  in  the  apparent  condition  of 
the  corporation  to  interfere  with  the  making  of  the  exchange,  will  not 
be  allowed  when  it  injurionsly  affects  a  creditor  of  the  corporation,  even 
though  the  fact  of  the  indebtedness  is  not  at  the  time  established  or 
known  to  the  stockholders. 
OttroRATiOHS — Capital  Stock— Trust  Fund  ih  Hands  of  Di&bctobs  cm 
Stockholdibs.  — The  capital  stock  of  a  corporation  is  a  fund  set  apart 
for  the  payment  of  its  debts,  and  the  directors  hold  it  in  trust  for  that 
purpose.    The  stockholders  of  the  corporation  are  conclusively  charged 
with  notice  of  the  trust  character  which  attaches  to  its  capital  stock; 
ss  to  it  they  cannot  occupy  the  atcUui  of  innocent  purchasers,  and  when 
they  have  in  their  hands  any  of  this  trust  fund,  they  hold  it  eum  OMrtf 
subject  to  all  eqaities  which  attach  to  it. 
Corporations  —  Assign mrnt  of  Book  Accounts  —  Whin  Subjbot  to  Db- 
rxxsis.  —  When  an  insolvent  corporation  buys  some  of  its  capital  stock, 
giving  its  note  secured  by  an  assignment  of  its  book  accounts  in  pay- 
ment therefor,  and  the  payee  of  the  note  transfers  it  as  well  as  the 
book  accounts  to  an  innocent  purchaser  for  value  before  the  maturity  of 
the  note,  such  purchaser  takes  the  note  free  of  all  defenses,  but  he  takes 
the  acconnte  subject  to  all  defenses,  and  therefore  subject  to  the  claim 
by  the  creditors  of  the  corporation  that  such  assignment  is  based  upon 
an  illegal  consideration. 

AtsiONiiENTS  —  Dbfbnsbs  AGAINST  AssiGNBB.  — Each  succcssivc  assignee  of 
a  choee  in  action  takes  it  subject  to  the  equities  existing  between  the 
original  assignor  and  his  immediate  assignee. 

ViiUD  — Eqoitt  will  not  Rblteyr  against. — A  party  will  not  1>e  per* 
aiitttid  Co  come  into  a  court  of  equity  to  enable  hitn  to  reap  the  fruits  of 
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fraad;  and  if  it  is  foand  that  the  right  sought  to  be  enforoed  is  vneoii* 
■oionable,  or  has  beea  obtained  by  £raad«  deoeit^  or  coTin,  »  ooort  e# 
eqaity  will  not  lend  its  aid. 
FkAUD  — Equitt  will  hoy  Rilibtb  aoainst  Fraudulutt  AflBiovifXirr* 
A  ereditor  of  an  insolvent  corporation  who  obtains  an  assignmeni  of  it» 
book  acconnta  through  fraud  is  uot  entitled  to  the  aid  of  a  oonrt  of  •quifej^ 
to  enforce  hia  claim  under  the  assiguinent. 

Bill  by  creditors  to  dissolve  a  private  corporation  knowi> 
afi  the  J.  L.  Regan  Printing  Company.     On  October  27,  1887^ 
one  J.  J.  West  held  the  judgment  notes  of  such  corporatiou 
for  more  than  forty  thousand  dollars.     Such  corporation  also 
owed  the  Kalamazoo  Paper  Company  $2,576,  West  acting  a» 
the  agent  of  the  latter  company  for  the  purpose  of  closin|i^  it» 
indebtedness  with  the  former  corporation.     One  Yaggy  owned 
130  sliares  of  the  stock  of  the  printing  company,  and  also  it» 
note  for  a  large  amount;  and  West  refused  to  advance  any 
more  money  to  such  company  until  Yaggy's  stock  was  pur-^ 
chased  and  his  note  paid.    West  then  purchased  the  stock 
held  by  Yaggy  for  said  company,  transferred  such  stock  to 
said  company,  and  took  its  judgment  note  for  thirteen  thou- 
sand dollars  therefor,  such  note  being  payable  to  the  order  of 
the  maker  ninety  days  from  date,  and  indorsed  in  blank  by 
said  company.     On  October  11,  1887,  the  printing  company 
executed   to  the   Kalamazoo   Paper  Company  its  note  for 
$2,576.25,  payable  three  months  from  date.    A  warrant  of  at* 
torhey  authorizing  confession  of  judgment  was  attached  to 
both  these  notes.     On  October  27,  1887,  West  procured  from 
said  printing  company  a  written  assignment  of  all  its  book 
accounts  amounting  to  more  than  thirty  thousand  dollars. 
This  assignment,  though  absolute  on  its  face,  was  taken  as 
collateral  security  for  the  notes  held  by  West  and  the  Kala^ 
mazoo  Paper  Company,  and  on  the  same  day  West  had  judg* 
ment  to  the  amount  of  forty -five  thousand  dollars  entered  oa 
all  the  notes  except  the  one  for  thirteen  thousand  dollars.    On 
the  same  day  a  sheriff  under  direction  of  West  took  posses- 
sion of  all  the  property  of  the  printing  company  except  said 
book  accounts,  which  West  immediately  took  and  carried 
away  without  the  knowledge  or  consent  of  said  company,  and 
deposited  them  with  his  attorney.     Two  days  later  West  took 
the  thirteen  thousand  dollar  note  given  by  said  company  for 
the  Yaggy  stock,  together  with  the  assignment  of  the  book 
accounts,  and  delivered  them  to  the  Commercial  National 
Bank  as  collateral  security  for  a  loan  of  twenty-five  thousand 
dollars  from  the  bank.     Ail  of  the  property  of  said  printing 
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company  was  seized  under  executions  issued  upon  the  judg- 
ments in  favor  of  West,  whereupon  the  creditors  of  said  com- 
pany filed  the  present  bilL    Other  facts  are  stated  in  tht 

opinion. 

Weigley^  BalJcUy,  and  Gray^  for  the  appellant.. 
Matthew  P.  Bradyy  and  Cratty  Brothen^  for  the  recelrer. 

Shops,  J.  The  original  bill  was  a  proceeding  under  section 
^25,  chapter  32,  of  the  Revised  Statutes,  entitled  **  Corpora* 
tions,"  to  dissolve  the  corporation  known  as  the  J.  L.  Began 
Printing  Company,  to  enjoin  the  sale  of  its  property,  and  to 
procure  the  appointment  of  a  receiver  to  wind  up  its  afifairs. 
The  ohjection  is  made  that  the  original  bill  fails  to  show  a 
right  in  the  circuit  court  to  entertain  jurisdiction  and  to  ap> 
point  a  receiver.  The  objection  is  based  on  the  assumption 
that  the  proceeding  is  a  creditor's  bill,  which  will  not  lie  un- 
ai  the  creditor  has  first  reduced  his  demand  to  judgment,  and 
exhausted  his  remedy  at  law  by  the  return  of  an  execution 
nulla  bona.  The  propriety  of  the  original  decree  appointing 
the  receiver  is  not  involved  on  this  appeal.  The  decree  was 
entered  by  consent  of  the  corporation  and  most  of  its  oflQcers, 
ai)d  the  receiver  was  acting  under  that  decree  when  leave  was 
granted  to  the  Commercial  National  Bank  and  Kalamasoo 
Paper  Company  to  intervene.  They  each  filed  their  petition, 
not  to  vacate  any  former  order  or  decree,  nor  questioninj^  the 
power  and  jurisdiction  of  the  court  in  the  appointment  of  a 
receiver,  but  for  an  order  directing  the  receiver  to  pay  the 
petitioners'  claims  in  full  out  of  the  collections  made  by  him 
out  of  the  book  accounts  of  the  insolvent  corporation.  This 
was  the  relief  sought.  The  court  denied  this  relief  and  dis- 
missed the  petition,  and  from  this  order  they  severally  ap- 
pealed to  the  appellate  court  The  appeals  will  not  bring  up 
for  review  the  order  appointing  the  receiver  and  directing  the 
property  to  be  turned  into  his  hands.  The  relief  asked  by 
petitioners  was  in  subordination  to  such  orders,  and  in  recog- 
nition of  their  validity.  Moreover,  the  attack  is  here  made 
collaterally,  and  as  the  court  had  jurisdiction  of  the  subject 
matter  and  of  the  parties,  its  order,  no  matter  how  erroneous, 
cannot  be  thus  attacked:  Harris  v.  Lester,  80  111.  807;  Wing 
V.  Dodge,  80  111.  564;  Hernandez  v.  Drake^  81  111.  84;  Wenner 
V.  nomton,  98  111.  156. 

The  order  dismissing  the  petitions  is  sought  to  be  upheld  • 
vpoQ  the  ground  that  the  president  and  secretary  of  the  print- 
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ing  company  were  without  power  or  authority  to  execute  th* 
assignment  to  West,  and  that  it  is  therefore  void.  Jt  appears 
that  the  board  of  directors  had,  prior  to  this  assignment^ 
passed  a  resolution,  as  follows:  *^The  president  and  secretary 
of  this  company  are  authorized  to  hereafter  execute  judgment 
notes,  chattel  mortgages,  bills  of  sale,  or  other  instruments  in 
their  judgment  necessary  to  the  financial  interests  of  the  com- 
pany." We  are  inclined  to  concur  with  the  appellate  court 
that  the  president  and  secretary,  under  such  resolution,  ha4 
power  and  authority  to  execute  said  assignment 

The  only  remaining  question  to  be  considered  is,  whether 
the  court  below  erred  in  refusing  to  direct  the  payment  of  the 
money  of  the  insolvent  debtor  corporation,  derived  from  the 
collection  of  the  book  accounts,  to  be  first  applied  on  the  claims 
of  the  intervening  petitioners.  In  respect  of  the  petition  of 
the  Commercial  National  Bank  we  are  inclined,  after  fiill 
consideration  of  the  case,  to  adopt  the  opinion  of  the  appellate 
court,  which  is  as  follows:  — 

**The  sole  consideration  of  the  thirteen  thousand  dollar 
note,  to  satisfy  which  the  bank  now  seeks  to  have  the  book 
accounts  which  were  assigned  to  West,  and  by  him  to  the 
bank,  applied,  was  the  purchase  of  a  portion  of  the  capital 
stock  of  the  printing  company.    The  financial  condition  of 
the  printing  company  at  the  time  that  West  purchased  the 
said  shares  of  stock  was  not  such  as  would,  under  the  law  as 
announced  by  our  supreme  court,  permit  it  to  thus  diminish 
its  capital  stock  and  impair  the  rights  of  its  creditors,  —  and 
that  condition  was  known  to  West.    The  purchase  of  the 
stock  by  West  from  Yaggy  made  West  a  stockholder  of  the 
company,  and  he,  knowing  its  condition,  could  not  sell  that 
stock  to  the  company  in  such  a  manner  as  to  hold  property 
received  from  the  company  in  consideration  thereof  against 
then  existing  creditors  of  the  company.    The  question  is  set- 
tled by  the  decision  of  the  case  of  Olapp  v.  Peteruonj  104  UL 
26,  where  it  is  held  that  the  purchase  of  its  own  stock  by  a 
corporation  by  the  exchange  of  its  property  of  equal  value, 
though  made  in  good  faith  and  without  any  element  of  fraud 
about  it,  there  not  being  anything  in  the  apparent  condition 
of  the  company  to  interfere  with  the  making  of  the  exchange, 
will  not  be  allowed  where  it  injuriously  affects  a  creditor  of 
the  company,  even  though  the  fact  of  the  indebtedness  was 
not  at  the  time  established  or  known  to  the  stockholders. 
The  court  holdi  that  the  capital  stock  of  an  incorporated 


May»  1892.]     Commercial  National  Bank  v.  Bubch*       835 

company  is  a  fund  set  apart  for  the  payment  of  its  debts,  and 
that  the  directors  of  the  company  hold  it  in  trust  for  that 
purpose,  and  say:  'The  shareholders  of  the  corporation  are 
conclusively  charged  with  notice  of  the  trust  character  which 
attaches  to  its  capital  stock.'    As  to  it  tliey  cannot  occupy 
the  status  of  innocent  purchasers,  but  they  are  to  all  intents 
and  purposes   privies  to  the  trust.     When,  therefore,  they 
have  in  their  hands  any  of  this  trust  fund,  they  hold  it  curtk 
oners  subject  to  all  equities  which  attach  to  it    Now,  the  evi- 
dence, so  far  as  it  shows  the  purpose  for  which  the  assign* 
meat  of  the  book  accounts  was  made,  establishes  that  it  was 
made  as  security  for  the  note  for  thirteen  thousand  dollars,, 
given  in  consideration  of  the  transfer  of  the  stock  to  the  com- 
pany, and  as  security  for  the  payment  of  the  debt  due  to  the^ 
Kalamazoo  Paper  Company.    This  is  the  testimony  of  West 
and  of  the  secretary  of  the  company,  and  is  substantially  un- 
contradicted.    The  transfer  of  the  notes  from  West  to  tho 
bank  having  been  made  before  the  note  was  due,  made  the 
bank  an  innocent  holder  of  the  note  for  value,  and  protected 
it  under  the  rule  which  protects  the  innocent  purchaser  of 
negotiable  paper;   but  the  book  accounts  were  mere  choses 
in  action,  and  the  assignment  of  them  a  transfer  of  so  much 
of  the  property  of  the  J.  L.  Regan  Printing  Company  to  West 
to  satisfy  the  said  note.    Each  successive  assignee  of  a  choso 
in  action  takes  it  subject  to  the  equities  existing  between  the 
original  assignor  and  his  immediate  ..ssignee.    Therefore,  if 
West  could  not  hold  the  book  accounts  as  collateral  security 
for  the  payment  of  the  thirteen  thousand  dollar  note,  th« 
bank  cannot  hold  it,  for,  as  far  as  the  assignment  of  the  book 
accounts  was  concerned,  the  bank  stands  in  the  shoes  of  West 
It  holds  its  negotiable  promissory  notes  relieved  from  all  de- 
fenses, but  held  the  book  accounts  subject  to  all  defenses,  and 
therefore  subject  to  the  claims  of  the  creditors  of  the  corpora- 
tion.   The  court  therefore  properly  dismissed  the  intervening 
petition  of  the  said  bank,  but  such  dismissal  will  not  operate 
to  prevent  said  bank  from  proving  up  its  claim  upon  the  note^ 
and  sharing  pro  rata  in  the. assets  of  the  printing  company  iu 
the  hands  of  the  receiver." 

In  r-espect  of  the  decree  dismissing  the  intervening  petition 
of  the  Kalamazoo  Paper  Company,  we,  however,  feel  con* 
strained  to  differ  with  that  court  in  the  result  reached.  There 
is,  as  it  is  said,  no  question  that  the  claim  of  the  paper  com* 
pany  was  bona  fide.    The  Began  Printing  Company  was  at 


336  OoMMSBCiAL  Natx^hal  Bank  v.  Bubch.    [Illinois 


the  time  a  p:oinp^  corporntion,  and,  as  said  by  this  oonrt  in 
Jiurch  T.  Westf  134  IlL  258,  it  is  clear  that  the  officers  of  Ibe 
'Corporation  did  not  contemplate  that  the  corporation  woald 
make  a  voluntary  assignment  of  its  property,  and  that  those 
in  charge  of  its  business  were  using  every  endeavor  to  tide 
over  the  indebtedness  of  the  corporation  with  a  view  of  an 
improvement  in  its  affairs.  In  that  case  the  question  was, 
whether  the  execution  and  delivery  of  the  judgment  note 
amounted  to  a  voluntary  assignment,  and  it  was  held  that  it 
•did  not  The  court  there  found  that  the  judgments  sought 
to  be  enjoined  were  based  upon  full,  adequate,  and  valuable 
considerations,  and  it  was  said  that  nothing  appears  in  the 
record  to  charge  any  of  the  judgment  creditors  with  fraud,  or 
io  show  that  the  judgments  were  collusively  entered.  The 
judgments  being  in  nowise  impeached  under  the  statute 
{Rev.  Stats,  p.  69,  sec.  7),  could  not  be  enjoined,  and  it  was 
accordingly  held  that  the  bill  seeking  to  enjoin  the  collection 
of  the  judgment  was  properly  dismissed.  In  this  case  no  at* 
tack  is  made  upon  the  judgment  of  the  Kalamazoo  Paper 
Company,  nor  is  it  sought  in  any  way  to  interfere  with  its 
<;ollection.  On  the  contrary,  the  Kalamazoo  Paper  Company 
comes  into  a  court  of  equity  and  seeks  affirmative  relief  in 
its  own  behalC  To  entitle  it  to  such  relief  it  must  come  with 
clean  hands,  and  be  prepared  io  do  equity.  A  party  will  not 
be  permitted  to  come  into  a  court  of  equity  to  enable  him  to 
reap  the  fruits  of  fraud;  and  if  it  appears  that  the  right 
nought  to  be  enforced  in  equity  is  unconscionable,  or  has  been 
obtained  by  fraud,  deceit,  or  covin,  a  court  of  equity  will  not 
lend  its  aid. 

It  is  conceded  that  James  J.  West  was  the  authorized  agent 
of  the  Kalamazoo  Paper  Company.  At  the  time  of  the  exe- 
cution of  the  note  to  the  paper  company  and  the  assignment 
of  the  book  accounts  to  West,  he  knew  that  the  J.  L.  Regan 
Printing  Company  was  an  insolvent  corporation,  that  it  was 
largely  indebted  to  other  persons  and  corporations,  and  un- 
able to  pay  its  debts.  The  Kalamazoo  Paper  Company  must 
be  held  responsible  for  the  knowledge  and  conduct  of  its  agent, 
West.  He,  by  his  representations  and  conduct,  had  led  the 
president  of  the  Regan  Printing  Company  to  believe  that  he 
was  friendly  to  it,  and  would  aid  it  financially.  The  proof 
tends  to  show  that  West  applied  in  the  afternoon  to  the  presi* 
dent  of  the  company  for  the  execution  of  the  assignment, 
•aying  in  efifect  that  he  only  wanted  it  as  protection  in  the 
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«TeQt  that  anythiDg  happened;  that  the  president  might  be 
tilled  in  going  up  and  down  the  elevator,  and  the  like;  that 
tt  was  intended  to  pat  the  notes  away  where  they  could  not 
tw  seen,  and  the  assignment  would  be  used  only  in  the  event 
of  disaster  overtaking  the  company,  and  that  the  president 
was  induced  by  these  representations  to  execute  the  formal 
assignment.     On  the  same  afternoon,  after  procuring  the  aa- 
signment.  West  caused  judgments  to  be  entered  up  upon  the 
notes  which  be  held  for  over  forty  thousand  dollars,  and  exe- 
cution immediately  to  be  issued,  and  the  sheriff  put  in  posses- 
sion of  all  the  property  of  the  company  on  the  same  day,  and 
its  business  closed.    On  the  same  afternoon,  in  the  absence  of 
the  officers  of  the  company,  and  in  apparent  violation  of  the 
understanding,  the  books  were,  by  West's  orders,  loaded  into  a 
wagon  and  taken  to  the  office  of  West's  attorney,  and  two  days 
later  delivered  into  the  possession  of  the  Commercial  National 
Bank  as  collateral  to  the  note  of  West    As  said  by  the  appel- 
late court,  '*  the  fact  that  West  intended,  at  the  time  he  took 
the  assignment,  to  enter  up  his  judgments  and  levy  upon  the 
remaining  property  of  the  company,  and  leave  other  creditors 
with  their  debts  unpaid,  may  be  fairly  inferred  from  the  evi« 
^ence";  but  there  is  more  than  this.    He  procured  the  prefer- 
«Dct)  by  unquestioned  fraud  and  overreaching,  and  now  he  or 
bis  principal,  for  whom  he  acted,  seeks  the  aid  of  a  court  of 
^aity  to  reap  the  fruits  of  his  fraudulent  practices. 

We  fully  recognize  the  doctrine  that  the  law  favors  the  dill- 
(ent  creditor,  and  will  uphold  him  in  pursuing  all  legitimate 
means  to  secure  or  satisfy  his  debt,  whether  the  debtor  be  an 
insolvent  corporation  or  an  insolvent  person;  but  here  the 
means  resorted  to  were  not  legitimate,  but  were  in  the  highest 
^Qse  culpable  and  fraudulent.  The  officers  of  the  company 
were  led  to  believe  that  by  taking  this  step  they  would  be  per- 
mitted to  go  on,  with  a  fair  hope  of  meeting  the  obligations 
of  the  corporation.  Without  the  active  fraud  practiced,  it  is 
<:lear  the  assignment  would  not  have  been  made.  As  said  by 
this  court  in  Fortier  v.  Darst,  31  111.  212:  "A  party  who  comes 
into  a  court  of  equity  asking  for  equitable  relief,  which  a 
<ioort  of  law  cannot  afford  him,  and  exhibits  a  case  all 
blotched  over  with  fraud  and  overreaching,  as  this  is,  must 
expect  but  little  favor  or  sympathy  at  our  hands."  Here  the 
ligament  was  obtained  through  falsehood,  fraud,  and  de» 

<Qption,  and  possession  of  the  books  of  account  taken  forcibly 
AM.  en,  &B7..  vou  xxxiiL — a 
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and  without  leave  of  the  company,  and,  as  before  said,  at 
least  in  apparent  riolation  of  the  und'T^tanlino;. 

It  is  not  necessary  to  here  determine  whcuiur  the  officers 
of  an  insolvent  corporation,  knowing  it  to  be  insolvent,  may 
prefer  creditors,  for  the  preference  here  obtained  was  not  by 
the  consent  fairly  or  lawfully  obtained  from  any  officer  ot 
this  corporation.  In  equity  and  good  conscience  it  should 
be  treated  as  if  no  assignment  had  been  attempted  to  be 
made. 

We  are  of  opinion  that  the  appellate  court  erred  in  revers- 
ing so  much  of  the  decree  of  the  circuit  court  as  dismissed 
the  intervening  petition  of  the  Kalamazoo  Paper  Company, 
and  in  so  far  the  judgment  will  be  reversed.  In  all  other  r^ 
spects  the  judgment  is  affirmed. 

It  being  admitted  that  the  debt  was  bona  fide^  there  is  no 
objection  apparent  in  permitting  the  Kalamazoo  Paper  Com* 
pany  to  prove  its  claim,  and  share  pro  rata  in  the  assets  in 
the  hands  of  the  receiver  with  the  other  unsecured  creditors. 

Judgment  affirmed  in  part,  and  in  part  reversed. 


OORPORATIOIfB  — PROPXHTT  OV  —  TeITST  FuKD  lOE  PaTMBNT  OV  CrSDIV* 

OB8.  —The  property  of  a  oorporation  it  ■  trast  fund  for  the  payment  of  it» 
debtii  Hoape§  y.  Norihnutem  Mfg.  Co.,  4S  Minn.  174;  31  Am.  St.  Repu  6.77^ 
and  note.  The  capital  stock  of  a  corporation,  including  unpaid  subaciip- 
tiouB  thereto,  constitute  a  trust  fund  for  the  benefit  of  the  creditors  of  tb» 
eorporation:  Marshall  Foundry  Co.  ▼.  ETUUan,  99  N.  a  601;  0  Am.  St.  Rep^ 
S39;  ThompMn  r,  Reno  Sav,  Bank,  19  Ker.  103;  8  Am.  St.  Rep.  797,  and  ez* 
tended  note;  InUrnaUonal  Fair  tie.  A§8"n  ▼.  Walker,  8S  Mich.  62. 

CoBPORATioMS  —  PowBB  TO  Makb  AssiONMBNTflL — A  conveyanoc  by  a 
eorporation  of  all  of  its  property  for  the  payment  of  all  of  its  creditors  with* 
out  preference  is  valid:  Pope  r.  Brandon,  S  Scew.  401;  20  Am.  Deo.  49;  Sar^ 
gmU  y.  WebOer,  13  Met  497;  46  Am.  Deo.  743,  and  note;  Ijexington  etc  /«• 
CXxy.  Page,  17  B.  Mon.  412;  66  Am.  Dea  165,  and  note;  Tripp  v.  Noriktoa^ 
em  NaL  BanK  41  Minn.  400. 

BQiTrrr.  —  Hb  that  Oombs  nrro  Equftt  must  Comb  wtth  Clbak  HAifDSr 
JfeFey  y.  Brendel,  27  Am.  St  Rep.  630;  Solie  Cigar  Co.  v.  Pcm,  25  Ani.  St 
Rep.  285;  Power'e  Appeal,  125  Pa.  St  175;  U  Am.  St  Rep.  882.  A  court 
of  equity  will  not  lend  its  aid  until  all  the  circumstances  of  the  case  are  dis- 
closed, that  it  may  see  that  there  is  no  fraud  and  that  everything  is  fairr 
C/ay  y.  WUUam»,  2  Mnnf.  105;  5  Am.  Dec.  453.  Relief  against  impositioa 
and  oppression  may  be  obtained  in  chancery,  but  the  applicant  must  be 
guiltless  of  fraud  or  chicanery:  McDonald  v.  NeiUon,  2  Cow.  139;  14  Am. 
Dea  431. 

AasiQUMBiiT — Rights  or  AasioirBBS.  —  An  assignee  of  a  non-negotiable^ 
ehose  in  action  takes  it  subject  to  the  equities  existing  against  it  in  the  hands 
of  the  assignor  at  the  time  of  the  assignment:    Timms  v.  Shannon,  19  Md. 
296;  81  Am.  Dec  632,  and  note;   Robeson  v.  Roberts,  20  Ind.  165;  83  Aul 
Deo.  308;  Warner  t.  Whittaier,  6  Mich.  133;  72  Am.  Dec  65,  and  note;  Stat^ 
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r.  Beam,  109  N.  C.  150;  ^cott  r.  MaghujhUn,  133  TIL  33;  Otoem  r.  ShnnSr 
131 N.  T.  614;  Stephens  r.  IKe^don,  151  Pa.  St.  520. 

CoBPOBATioir  —  Power  ot  to  Porchasb  its  Own  Capital  Stock.  — In 

Bnglaad  the  rale  is  well  lettled,  both  at  cominoa  law  and  under  the  stat- 

ntea,  that  a  corporatioo  has  no  power  to  purchase  its  own  capital  stock 

either  directly  or  indirectly,  nnless  it  is  given  anthority  so  to  do  either  bjji 

and  under  its  charter  or  its  articles  of  aasociation.     In  the  absence  of  an* 

tbority  expressly  given  to  traffic  in  its  own  stock,  the  purchase  thereof  bjii 

the  corporation  is  nUra  vires  and  invalid  as  an  attempt  to  reduce  the  oapitai 

of  the  company  and  does  not  relieve  the  selling  shareholder  from  liabilit>t 

for  his  contributory  share  in   the  settlement   of  the  debts  of  the  com* 

pany  on  a  winding  np  of  its  affairs:  Hop^  v.  IntermUional  etc  Soe.,  L.  R.  4- 

Oh.  Div.  327;  HalCs  Cote,  L.  R.  6  Ch.  707;  In  re  London  He.  Bank,  L.  R. 

5  Ch.  444;    Bx  parU    Morgan,    1    Macn.    ft  O.    225;   DanidCe  Oaee^  2S' 

Baav.  43;  Bavnum^M  Cate^  8  De  Gez  k  S.  96;   Walter  •  Second  Cam,  S  !)• 

Gez  ft  a  244;  BenneU'e  Case,  5  De  Oez,  M.  ft  G.  234;  Byre^e  Case,  81  Beav. 

177;  Morgan's  Case,  1  De  Gez  ft  S.  750.     The  object  of  this  rule  manifestly 

is  to  preserve  the  rights  of  the  corporate  creditors  by  preventing  a  diminn* 

tion  of  the  stock,  and  also  to  confine  the  corporation  within  the  expreM 

povers  given  it,  and  the  implied  powers  necessary  to  the  transaction  of  its 

bnsiaeas.    On  the  other  hand  if  the  corporation  is  expresdly  or  impliedly 

anthoriied  to  purchase  its  own  stock  by  its  articles  of  incorporation,  it  may 

BO  purchase  from  a  shareholder  and  he  will  then  be  relieved,  as  to  the  share* 

10  purchased  by  the  oorporation,  from  all  liability  for  contribution  on  tho 

winding  up  of  the  corporate  affairs.    And  this  is  tme,  although  the  transfer 

of  ths  shares  sold  by  the  stockholder  to  the  corporation  is  not  made  in  strict 

accordance  with  the  provisions  of  the  articles  of  association:  Nicoli  Case,  3 

DeGez  ft  J.  387;  CocJcburn's  Case,  4  De  Gex  ft  8.  177;  Grady's  Case,  1  De 

Gez,  J.  ft  S.  488;  Teasdale*s  Case,  L.  R.  9  Ch.  54;   Thomat's  Case,  L.  R. 

13  Bq.  437.    The  articles  of  association  of  some  corporations  empower  then 

to  accept  a  surrender  or  forfeiture  of  his  shares  from  a  stockholder.     In 

nch  case  the  power  will  be  strictly  construed,  and  if  any  doubt  exists  as  to 

the  fa/;ts  or  any  irregularity  appears  in  the  transaction  it  will  be  held  to  be 

a  tale  instead  of  a  surrender  and  csincellation,  and  the  stockholder  will  be 

deemed  liable  for  his  contributory  share  on  the  winding  up  of  the  affairs  of 

the  corporation:  Halts  Case,  L.  R.  6  Ch.  707. 

Rsk  in  United  States,  —In  America  the  great  weight  of  authority  sustaine 
a  doctrine  directly  opposed  to  that  announced  by  the  Bnglish  courts,  and  in 
this  eoantry  it  is  very  generally  aOAintained  that  in  the  absence  of  statutory 
prohibition,  a  solvent  corporation  or  its  officers  may  invest  its  funds  in  the 
purchase  of  its  own  stock;  or  may  take  such  stock  in  payment  of  debts  dne 
it  from  a  stockholder;  or  may  take  it  in  exchange  for  other  property  owned 
by  the  corporation.  It  seems,  from  an  examination  of  the  decisions  upon 
this  rabject  that  the  creditors  of  the  corporation  can  question  such  purchase 
•r  szchaage  only  when  the  circnmstanoes  are  such  as  to  show  that  the 
traniaotioa  was  fraudulent  in  fact,  or  that  the  corporation  was  insolvent» 
or  in  process  or  contemplation  of  dissolution  at  the  time  the  purchase  or 
•xebange  was  made,  and  also  that  the  transaction  diminished  their  security 
for  ths  debts  dne  them.  No  ^ase  has  been  fonnd  maintaining  that  the  share- 
holders have  any  right  to  question  the  authority  of  the  corporation  to  pnr« 
its  own  stook  under  any  oircnmstances,  while  on  the  other  hand  it 
said  that  "there  are  numerous  cases  which  hold  that  a  corporation 
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may  do  ao^  and  Tiolate  no  daty  to  the  stockholden,  nnlesa  probibited  bj  its 
charter  "i  OhHkUn  r.  RejntbBe  Lifi  In*.  Co,,  86  lU.  220-^225. 

The  controlling  doctrine  aa  deduced  from  a  majority  of  the  caaea  u 
cellently  and  clearly  stated  in  Fruuer  t.  RitcJde,  8  111.  App.  654,  as  folloi 
"  It  mast  be  admitted  that  no  fixed  nor  very  well-defined  rule  is  dedoezbl« 
from  the  authorities  as  to  the  right  of  a  corporation  to  use  its  oorporato 
funds  or  property  in  the  purchase  of  its  stock.     The  doctrine  as  oommonly 
stated  in  general  terms  is  that  the  capital  stock  of  a  oorporation  oonaticnteiB 
a  trust  fund  for  the  payment  of  its  debts,  such  stock  being  regarded  aa  a 
•nbstitute  for  the  personal  liability  which  subsists  in  private  partnerahipa. 
It  is  said  that  when  debts  are  incurred,  a  contract  arises  with  tha  creditora 
that  the  capital  stock  or  property  of  the  company  shall  not  be  withdra^wn  or 
applied  otherwise  than  to  the  satisfaction  of  their  demands;  that  the  credi- 
tors have  a  lien  upon  it  in  equity,  and  that  if  diverted,  they  may  follow  it 
as  far  aa  it  can  be  traced,  and  subject  it  to  the  payment  of  their  daima,  ex- 
cept as  against  holders  who  have  taken  it  bona  fide  for  a  valuable  oonaider- 
ation  without  notice.     This  principle,  as  a  general  proposition,  would  aeem 
to  be  founded  in  reason  and  justice,  and  may  be  regarded  sa  settled  law. 
But  it  remains  to  be  considered  whether  the  principle  as  stated  is  one  off 
universal  application,  admitting  of  no  exceptions,  or  whether  it  is  limited  in 
its  application,  depending  upon  the  circumstances  of  eauh  particular  casa^ 
tha  time  and  manner  of  its  application,  the  provisions  of  the  charter  of  the 
oorporation,  the  nature  of  its  business,  eta     In  England  the  doctrine  aeema 
to  be  settled  that  corporations,  whatever  may  be  the  nature  of  their  baai- 
nass,  cannot,  without  an  express  authority  in  their  oharters,  deal  in  their 
own  stock.     The  current  of  American  authorities,  on  the  other  hand,  aeema 
to  be  to  the  effect  that  under  certain  circumstances,  and  for  certain  parpoaes, 
moneyed  corporations  and  corporations  possessing  banking  powers,  and  in 
some  instances  other  corporations,  may  invest  their  funds  in  the  purchase  of 
their  own  stock,  subject  to  certain  restrictions  and  limitations,  one  of  which 
is  that  it  shall  not  be  done  at  a  time  and  in  such  manner  as  to  take  away  the 
security  upon  which  the  creditors  of  the  corporation  have  a  right  to  rely  for 
the  payment  of  their  claims,  or,  in  other  words,  so  as  not  to  diminish  the 
fund  created  for  their  benefit     Each  case  must  therefore  depend  upon  and 
be  determined  by  its  own  facts  and  the  circumstances;  and  the  difficulty 
sometimes  met  with  grows  out  of  the  proper  application  of  the  rule  of  law 
to  the  facts  of  a  particular  case.     Upon  principle  we  think  it  would  be  pnsh- 
ing  the  doctrine  of  trusts  as  applied  to  the  capital  stock  of  a  oorporation  too 
far  to  hold  that  it  takes  away  the  power  of  the  corporation  to  purchase  ita 
own  stock  nnder  any  and  all  circumstances,  for  this  would  be  to  deprive  it 
of  the  right  to  make  an  investment  which,  in  a  given  ease,  might  be  highly 
advantageous  both  to  the  creditor  and  the  corporation,  and  would  moreover 
ignore  all  distinctions  between  a  corporation  which  is  insolvent,  or  in  process 
of  dissolution,  and  one  which  is  engaged  in  a  prosperous  and  active  business* 
with  abundant  means  to  meet  all  its  obligations.     If  in  contemplation  of 
winding  np,  or  when  insolvent*  a  corporation  should  attempt  to  divide  its 
effects  among  its  stockholders,  either  directl}'  on  indirectly,  by  accepting  a 
surrender  of  their  stock  in  exchange  for  the  corporate  property,  the  transa^ 
tion  would  not  be  upheld  as  against  the  eqnitable  rights  of  creditors,  and 
this,  it  is  spprehended,  is  the  limited  application  of  the  doctrine  which  the 
A'nerican  courts  and  text- writers  have  intended  when  speaking  of  the  trust 
property  of  the  capital  stock,  rather  than  that  general  and  universal  appli- 
cation which  would  deprive  a  corporation  of  all  power  and  discretion  in  re- 
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•peet  to  th*  disposition  of  its  capital  stock.  Withnat  going  more  at  largs 
iato  this  branoh  of  the  case,  our  oonolasion  is,  that  the  weight  of  aathority 
in  this  ooantry  is  in  favor  of  the  power  of  a  corporation  to  parohasa  its  owb 
oapital  stock,  except  where  the  circnmstaooes  are  each  as  to  show  that  the 
purchase  was  fraudulent  in  fact,  or  that  the  corporation  was  insolvent^  or  ia 
^oeess  or  contemplation  of  dissolution,  at  the  time  of  the  purchase. 

**Moet  of  the  cases  which  we  have  examined  were,  it  is  true,  cases  relating 
to  fioaneial  or  commercial  corporations,  bnt  we  are  unable  to  see  any  valid 
groands  for  holding  that  a  corporation  for  manufacturing  purposes  may  not, 
M  between  itself  and  its  creditors,  invest  its  surplus  earnings  in  the  purchase 
of  shares  of  its  stock,  which  would  not  apply  with  equal  force  to  the  former 
cUis":  uvaser  T.  BUchie,  8  HI.  App.  658-561.  To  the  same  effect  is  Cloffp 
▼.  Pdermm,  104  IlL  26,  maintaining  that  private  corporations  may  purchase 
tbair  own  stock  in  exchange  for  money  or  other  property,  and  hold,  reissue, 
sr  retire  it,  if  it  ia  done  in  good  faith  for  equal  value,  and  is  free  from  fraud, 
actual  or  constructive,  and  if  the  corporation  is  not  insolvent  or  in  process 
of  dissolution,  and  the  rights  of  creditors  are  not  thereby  affected  to  their 
mjory.  The  court,  in  Firai  NaL  Bank  v.  Salem  etc  Fiowr  MUU  Co.,  39  Fed, 
Rep.  89,  also  maintained  that  the  rule  is  well  settled  in  the  United  States 
that  a  corporation  may,  nniess  prohibited  by  a  statnta,  purchase  its  own 
stock,  if  this  is  done  in  good  faith  without  intent  to  injure  the  corporate 
sreditors,  and  they  are  not  injured  thereby, 

"A  corporation  may,  if  it  acta  in  good  faith,  buy  and  sell  shares  of  ita  own 
atoek.  The  sorrender  by  stockholders  to  the  company  of  the  certificates  of 
■toek  upon  whioh  twenty  per  cent  had  been  paid,  and  tha  issuance  to  snch 
itoekho^ra  of  oertifioatas  for  paid-up  stock  was  in  substance  and  in  legal 
siMst  a  parohasa  by  the  company  of  the  unpaid  stock  at  its  par  valna.  The 
trsnsaetion  was  not  uUra  vires.  It  was  based  upon  resolutions  adopted  by 
the  corporation  at  a  stockholders'  meeting.  It  does  not  appear  that  any 
itoekholder  has  ever  objected  either  to  the  resolutions  or  to  the  transfers  of 
itock,  which,  in  oonformity  therewith,  took  plaoe  between  the  corporation 
sad  such  of  the  stockholders  as  elected  to  avail  themselves  of  the  privilega 
given  thereby.  The  oontraots  were  valid  aa  between  the  company  and  the 
itoekholder%  who  gave  up  their  part-paid  stock  for  one  fifth  the  amount  re- 
liaquished.  The  transaotion  was  binding  upon  the  company,  and  the  stock- 
holdsrs  who  sold  their  atook  to  the  oorporation  should  be  protected  against 
iarther  payments  upon  their  subscriptions,  nnlesa  there  ware,  at  the  time  of 
mch  transaction,  existing  creditors  in  respect  to  whose  rights  it  was  frandn- 
leak  It  ia  to  be  noted  that  thereafter,  as  between  such  stockholders  and  tha 
eompany,  there  was  no  indebtedness  to  the  company  in  regard  to  the  snb- 
•criptions  for  atodk ":  BejnMie  Life  Ine.  Ox  r.  Bwiffert,  135  IlL  150-162. 
The  right  of  a  corporation  to  purchase  shares  of  ita  own  oapital  atock  is  reo* 
sgnised  in  Pennsylvania,  although  the  court  in  Ooleman  r.  Oolumhia  OU  Oo,, 
SI  Pa.  Si  74»  aaid  that^  "the  employment  of  corporate  funds  to  spoonlata  in 
ths  stock  of  tho  company  to  which  the  funds  belong  ia  not  a  practice  to  be 
•oeoanged.  Bnt  the  preeent  plaintiff  (a  stookholder)  is  not  in  position  to 
eensore  the  prftotioe.  Aa  to  him,  we  must  regard  the  pnrohase  as  valid  and 
fur,  sod  all  we  hare  to  decide  ia  how  far  it  inures  to  his  benefit."  The  court 
^hea  proceeded  to  give  its  reasons  why  a  stockholder  could  not  object  to 
nioh  purchase,  and  said:  "  When  a  company  buys  in  shares  of  its  own  stock 
eatitandiiig,  it  enriches  the  shares  of  every  holder;  for  whether  the  pur- 
'^Msd  shares  bo  sank,  or  sold  at  a  profit,  or  distributed  ]^  rata  among  the 
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•tookholden,  the  chantfe  for  an  increMe  of  dividend  or  of  shares  enh&n< 
▼alue  of  each  existing  share." 

A  oorporationv  while  soWent^  maj  parohase  and  retire  a  portioa  of  ite 
eapital  stook,  and  such  act  will  not  relieve  the  other  stookholdars  from  tlirir 
liability  for  calls  after  the  company  has  become  bankrupts  /•  re  Repttbtic 
inM.  Ox,  8  Bias.  452. 

It  is  uniformly  and  well  settled  that  a  banking  or  other  moneyed  oorporm* 
iion,  if  solvent,  may  purchase  shares  of  its  own  stock  or  take  it  in  payment 
«f  a  debt  dne  from  the  shareholder:  Taylor  v.  Miami  Bjcporting  Co,,  6  Ohio^ 
177;  and  the  corporation  may,  after  such  parohase,  hold  the  stock  unex- 
tinguished, and  it  may  resell  and  reissue  it:  Otty  BtuJt  v.  Bruoe,  17  N.  Y. 
507;    VaU  v.  ffamHton,  85  N.  Y.  453-457;   HartHdg^  t.  J^odhwU;  R.   M. 
Oharlt  260:  Rcbinmm  v.  BealU  26  Oa.  17;  ChillicoChe  Branch  qf  Siaie  BamM 
▼.  FoQi,  8  BUtchf.  431;   Wmiamay.  Savage  Mfg.  Co.,  8  Md.  Ch.  41^-452; 
Jb  TparU  HolmeM,  5  Cow.  426.     Although  it  is  generally  said,  in  the  fore- 
going cases,  that,  in  the  absence  of  prohibitory  statute,  a  banking  coipo- 
lation  may  purchase  its  own  stock,  still  it  is  determined,  in  Farmer^m  He 
Bamk  v.  Chantplain  Tfxmsportathn  Co.,  18  Vt.  131,  that  a  clause  in  the  ch&r^ 
Itr  of  such  corporation  which  prohibits  it  from  dealing,  directly  or  indi- 
rectly, in  buying  or  selling  any  goods,  wares,  or  merchandise,  or  commoditiee 
whatsoever,  will  not  prevent  it  from  buying  the  stock  of  one  of  its  ahmre- 
kolders,  if  the  purchase  is  made  in  good  faith.     Although  a  corporation  is 
not,  strictly  speaking,  a  banking  or  moneyed  institution,  it  may  make  a  valid 
and  binding  contract  for  the  purchase  of  its  own  stock  when  one  of  the  ex- 
'pressed  purposes  of  its  organization  and  incorporation  is  to  *'  purchaee  and 
'hold,  sell  or  exchange  any  real  estate  or  other  property  deemed  desirable  in 
the  transaction  of  its  business,"  and  when  the  purchase  of  its  stock  by  it  is 
^homajide,  and  not  in  fraud  of  creditors:  lotva  Lumber  Co,  v.  FoMter,  49  Iowa, 
26;  31  Am.  Rep.  140.     In  regard  to  the  enforcement  of  a  contract^  by  a  cor^ 
poratiou,  for  the  purchase  of  its  own  stock,  it  was  said,  in  Bialoek  v.  JTer^ 
nermHlU  Mfg.  Co,,  110  N.  C.  99-103,  that,  **  in  the  absence  of  sUtutory  pro- 
'  vision  to  the  contrary,  it  might  buy  such  shares  for  its  own  benefit  from 
^the  owner  of  them  upon  such  terms  as  might  be  afl:reed  upon,  subject  to  the 
fights  of  its  creditors  in  proper  cases  to  resort  to  its  capital  stock,  paid  and 
unpaid,  as  a  trust  fund  out  of  which  they  may  be  entitled  to  have  their 
debts  paid.     It  is  bound  by  its  agreements  with  persons  from  whom  it  may 
porohase  such  shares  of  stock,  and  they  may  enforce  the  same  by  proper 
legal  remedies,  just  as  they  might  do  ia  case  of  like  agreements  in  respect 
to  any  other  species  of  property.     Hence,  if  it  made  its  promissory  notes  to 
«eBe  of  its  stockholders  for  the  price  of  any  part  that  it  had  agreed  to  pay 
him  for  his  shares  of  stock,  he  would  have  his  remedy,  so  far  as  it  isoon-. 
eemed,  just  as  any  other  creditor  would,  certainly  subject  only  to  the  poesible 
•rights  of  other  creditors  against  him  as  a  stockholder  in  some  oases  wherein  he 
-might  be  liable."    Thus,  a  railway  corporation  may,  for  legitimate  purposes, 
.purchase  shares  of  its  own  stock  which  it  has  issued  to  individuals  or  mani- 
.  cipal  corporations,  and  such  purchase  is  a  sufficient  consideration  to  support 
an  agreement  to  pay  money:  Chicago  etc  B.  R.  Co.  v.  MarwiUeg,  84  IlL  145, 
•643;  and  a  corporation  with  the  usual  powers  may,  in  the  absence  of  statu- 
tory prohibition,  contract  for  a  surrender  as  well  as  a  purchase  of  its  own 
atock:  BolUnt  v.  Shaver  Wagon  Co.,  80  Iowa,  380.  20  Am.  St.  Rep.  427;  or 
ior  an  exchange  of  its  property  for  its  stock:  Morgans.  Lewk,  46  (Ndo  8t.  1. 
A  corporation,  chartered  with  power  to  purchase  and  hold  water  power  and 
ronl  estate,  may,  when  its  water  privileges  can  no  longer  be  used  with  profit, 
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«nd  ite  water  power  has  been  extingniehed,  lawfully  sell  iU  landi  and  re* 
eeire  ite  own  stock  in  payment  therefor:  Dupee  r.  Boston  Water  Power  Ob., 
114  Haas.  S7*  In  this  ossa^  the  court  said  that»  '*in  the  absence  of  legisia- 
tive  proTiaion  to  the  ooutrary^  a  corporation  may  purchase  its  own  stock, 
er  reoeire  it  in  pledge  or  in  payment*  in  the  lawful  exercise  of  its  corporate 
powera." 

In  the  abaenoe  of  proof  of  the  powers  of  a  foreign  corporation  In  regard  to 
the  pnrehaeeof  its  own  stock,  it  will  be  presumed  for  the  purpose  of  apbold- 
ing  a  oontract  that  the  oorporation  possesses  snoh  powers:  YeaKm  y.  JBagk 
OU  etc*  Co.,  4  Wash.  183.  The  assignment  to  a  corporatfon  of  its  own  stock 
«a  collateral  security  for  a  debt  due  it  from  its  stockholder  will  divest  the 
title  of  the  assignor  so  that  the  stock  cannot  be  sold  under  an  execution 
against  him:  Barl^e  Appeal,  89  Pa.  St.  411;  Bhyy.  Oueet,  M  Pa.  Si  lOa 

Siodt  Hoi  Merged  or  deduced  bf  Purchase, — When  a  corporation  pnrohaset 
'tharee  of  its  own  capital  stock,  such  stock  is  not  thereby  reduced  by  that 
amount  nor  is  the  stock  merged:  StaU  w.  Smith,  48  Vt.  266;  Cii^  Bank  r. 
Bmee,  17  N.  Y.  607;  Vaii  y.  ffamiUon,  85  N.  Y.  453-456;  ChUlkathe  Branch 
^ State  Bank  r.  Fox,  3  Blatchf.  431;  WHUams  v.  Savage  Mfg,  Co,,  8  Md.  Ch. 
4ia    In  CommomosaUh  r.  BosUm  etc  B.  B,  Co,,  142  Mass.  146-166*  it  wae 
«aid,  "  It  has  not  been  considered  in  thia  commonwealth  that  shares  in  a  eor> 
poration  are  necessarily  extinguished  by  being  transferred  to  the  corporation, 
eo  that  they  cannot  be  reissued,  or  that  the  amount  of  capital  stock  is  thereby 
reduced,  nor  has  such  rule  preyailed  in  this  country  generally."    So  long^ 
howerer,  as  the  corporation  retains  the  ownership  of  the  purchased  stock  the 
latter  is  lifeless  and  it  cannot  be  roted:  State  y.  Smith,  38  Vt.  266;  but  the 
corporation  holds  it  as  unextinguished  and  may  at  any  time  resuscitate  it 
by  selling,  reissuing,  and  transferring  it  to  a  purchaser:  City  Bank  y.  ^rtice^ 
17  K.  Y.  607;   WUUams  r.  Savage  ete.  M/g  Co,,  3  Md.  Ch.  418;  ChilUcothe 
BranA  of  State  Bank  r.  Foob,  8  Blatchf.  431;  State  y.  Smith,  48  Vt  266;  Cur- 
rier ▼.  Lebanon  Slate  Co,,  66  N.  H.  262-268.     In  VaS  r.  Hamilton,  85  N.  Y. 
453-457,  it  was  claimed  that  shares  of  stock  purchased  by  the  corporation 
"frst  issuing  constituted  a  merger  of  so  much  of  the  stock,  but  the  court  said: 
"The  shares  transferred  ought  not  to  be  so  treated,  as  to  them  at  least,  there 
^u  no  merger  in  the  general  fund  of  the  company.    They  were,  in  the  first 
ustance,  duly  issued  for  value  receiyed  by  it,  and  might  be  lawfully  repur^ 
ehased  or  retaken  in  payment  of  debts  due,  or  otherwise  acquired  by  the  cor- 
poration.   In  some  way  it  had  become  the  owner  of  these  shares,  not  for  the 
purpose  of  diminishing  its  capital  stock,  but  for  enjoyment  as  property.     As 
each  they  stood  upon  its  books,  until  in  the  regular  transaction  of  business 
ihe  stock  was  transferred  to  Conklin.    The  company  had  a  right  to  hold  it 
■oextinguished,  and  a  right  to  reissue  it." 

Purpose  of  Stock  as  Affected  bp  Creditor's  Bights.  —  In  the  cases  already 
eoDsidered  the  rights  of  creditors  of  the  corporation  buying  its  own  stock 
'wsre  not  directly  involved,  and  as  a  consequence  they  universally  maintain 
that  such  purchase  ia  valid,  although  they  also  state  the  rule  to  be  that  if 
tbe  corporation  at  the  time  of  making  a  purchase  of  its  own  stock  is  in  an 
insolvent  condition,  or  about  to  dissolve  and  wind  up  its  affairs,  or  if  for  any 
^er  reason  the  purchase  is  to  the  prejudice  of  corporation  creditors,  by 
^miniibiag  their  chances  of  collecting  their  claims,  a  different  doctrine 
"VoDld  be  applied.  We  will  now  consider  those  cases  where  the  rights  of 
^editors  are  directly  involved  in  the  purchase  by  a  corporation  of  its  own 
^^k.  These  cases  generally  hold  that  such  purchases  will  be  declared 
€lega]  and  voidable  at  the  instance  of  corporate  creditors  who  are  injured 
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thereby.    The  Utter  may  always  object  that  under  and  by  snch  p<Brehaa» 
the  corporate  funde  are  expended,  and  no  property  U  received  by  tb«  oorpt^ 
ration,  except  the  right  to  resell  the  stock.     These  cases  also  maiutaxn,  as  a 
general  rnle,  that  the  money  paid  by  the  oorporation  for  iU  own  stock  is  a> 
trust  fund  in  the  hands  of  the  stock  seller,  and  that  it  may  be  parsaed  by 
the  corporate  creditors  when  the  purchase  is  to  their  injury:  CrandaU  ▼.  Lm> 
ooln,  62  Conn.  73;  62  Am.  Rep.  6G0;  Cwrier  t.  Lebanon  SiaU  Co.,  56  K.  H. 
262;  out  ▼.  Balia,  72  Mo.  424;  Heggie  t.  PeopU*$  tU.  Au\  107  K.  O.  6SU 
BetU  ▼.  Hartf  10  U<k  App.  143-147;  Oerman  San,  Bank  ▼.    WulJetmAier^ 
19  Kan.  60;  Copf}in  ▼.  Ortenlu  etc.  Co,,  38  Ohio  SL  275;  43  Am.  BepL  425. 
The  reasons  underlying  the  doctrine  announced  by  these  eases  ars  well 
stated  in  CrandaU  ▼.  Lina>ln,  62  Conn.  73-99,  62  Am.  Rep.  660,  where  it 
was  said  that«  *' where  it  is  provided  by  law  that  each  stockholder,  in  case  of 
Insolvency,  shall  be  liable  to  contribute  a  sum  equal  to  the  nominal  Tsiiie  of 
bis  stock,  there  is  an  obvious  reason  why  the  company  cannot  become  a. 
stockholder.    If  it  may,  it  withdraws  from  the  fund  designed  to  secure  cred- 
itors a  sum  equal  to  the  nominal  value  of  the  stock  so  owned.    But  in  thi» 
case  aod  in  other  cases  where  stockholders  are  not  liable  to  contribution,  the 
only  security  which  creditors  have  being  the  capital  stock,  it  is  very  important 
that  the  law  should  guard  that  security  with  the  greatest  care  and  vigilance^ 
and  not  allow  trust  funds  belonging  to  creditors  to  be  appropriated  by  stock- 
holders who  have  no  equitable  right  to  them.     These  views  are  abundantly 
sustained  by  authority.     We  do  not  intend  to  say  that  under  no  circum- 
stances can  a  oorporation  legally  become  the  owner  of  its  own  stock.    Should  it 
loan  money  to  a  stockholder,  and  be  obliged  to  take  its  own  stock  in  payment, 
^hat  would  not  be  illegal  per  se.     So  it  may  be  allowable  for  a  company  te 
purchase  stock  temporarily  with  its  surplus  earnings;  but  stock  should  not 
be  held  indefinitely;  it  should  be  disposed  of  in  a  reasonable  time.     If  not, 
and  should  creditors  thereby  be  prejudiced,  perhaps  the  managers  of  the 
company  might  be  liable.     Nor  do  we  intend  to  say  that  a  direct  purchase 
would  be  declared  illegal  at  the  instance  of  a  party  to  the  transaction.     If 
the  stock  is  reissued,  and  creditors  are  not  prejudiced,  probably  the  courts 
woald  not  interfere.     But  as  a  rule,  to  which  there  are  few  if  any  exceptions, 
when  a  stockholder  conveys  his  stock  to  the  company,  and  receives  in  return  a 
portion  of  the  capital,  he  holds  the  money  so  received  as  subject  to  the  sup»> 
rior  equities  of  creditors.     Oar  conclusion  is  that  the  capital  stock  of  the 
company  being  impaired  when  the  stock  in  this  case  was  purchased,  and  the 
stock  in  each  case  having  been  paid  for  from  the  capital,  the  transactions 
were  illegal,  and  cannot  be  sustained.     If  the  view  we  have  taken  of  the 
character  and  nature  of  this  stock  is  sound,  that  it  is  a  trust  fund  for  the 
security  of  creditors,  and  we  have  no  doubt  that  it  is,  the  conclusion  inevi- 
tably follows  that  under  no  circumstances  can  a  stockholder  sell  his  stock  to 
the  company  and  take  therefor  his  portion  of  the  capital  stock  to  the  preju- 
dice of  creditors.     The  illegality  of  the  transaction  does  not  at  all  depend 
upon  the  actual  knowledge  or  mala  fide»  of  the  seller,  if  he  in  fact  sells  to 
the  company  and  receives  in  return  a  part  of  the  capital;  the  policy  of  the 
law  requires  him  to  know  it,  and  conclusively  charges  him  with  kuowledget. 
Thus  selling,  he  sells  at  his  peril.     In  no  other  way  can  the  rights  of  credi- 
tors be  protected.     The  seller  can  protect  himself  by  selling  to  other  partiee^ 
or  he  may  hold  hb  stock,  taking,  as  he  is  bound  to,  the 'risk  of  his  invest- 
BMntk     The  creditor  is  not  bound  to  assume  any  part  of  the  stockholder'o 
risky  and  he  has  no  way  of  protecting  himself.    The  law  is  his  only  protoo- 
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tioQ."  In  BfiU  r.  Hart,  10  Mo.  App.  143-147,  the  oonrf:  said:  *' Suppose  tho 
tbuefaolder  leUa  and  transfers  the  share  or  right  held  by  him  to  another  for 
a  money  consideration  t  If  the  transfer  be  to  the  oorporation  itself,  it  ia 
obriooa  that  the  money  paid  is  only  so  mnoh  of  the  shareholder's  original 
eontribntioa  returned  to  him.  In  other  wonls,  the  capital  stock  is  dimin- 
idled  la  that  extent.  The  oorporation  relinquishes  a  part  of  the  Tery  f  nnd 
vhieh  the  ereditora  have  relied  upon  for  the  security  of  their  claims,  and 
gets  literally  nothing  in  return.  A  certain  claim  upon  its  future  dividenda 
is  extinguished;  but  with  that  extinction  ia  destroyed,  at  the  same  time,  tha 
corresponding  quota  of  working  capital  which  was  to  help  create  them.  The 
transaction  is  in  this  aspect  a  violation  of  trusty  and  equity  in  a  proper  casa 
will  annul  it.". 

In  Beggk  ▼.  People's  etc  Au'n,  107  N.  C  581,  it  was  decided  that  a  oor- 
poration might  buy  in  and  cancel  its  own  stock  if  creditors  were  not  affected 
injoriously  thereby;  but  that  this  could  never  be  done  in  derpgation  of  tha 
rights  of  corporate  creditors.     Hence  a  corporation  could  not  settle  with  ita 
members  and  stockholders  by  the  application  of  its  assets  to  the  retirement 
or  redemption  of  its  stock*  until  it  had  first  settled  and  discharged  all  ita 
liabilities.    Any  agreement  between  the  corporation  looking  to  such  a» 
irrangement  will  be  void  as  to  creditors.     Under  the  New  Hampshire  stat- 
ttte  an  insolTent  oorporation  cannot  porohase  a  part  of  its  own  stock,  and 
when  the  stock  of  such  corporation  is  fixed  and  limited  and  has  not  been  fully 
piid  in  the  corporation  cannot  relieve  a  delinquent  stockholder  from  the 
psyment  of  assessments  on  his  shares  by  a  purchase  thereof,  as  against  the 
objection  of  another  stockholder:  Currier  v.  Lebanon  Slaie  Co.,  56  N.  H.  262. 
Couei  Denying  Right  of  Corporation  to  PurcJtoM  ita  Stock,  —  A  few  of  the 
American  cases  adopt  the  English  rule  and  deny  the  right  of  a  solvent  cor* 
por&tion  to  purchase  its  own  stock  under  any  circumstances,  unless  expressly 
empowered  so  to  do  by  statute,  or  perhaps  to  secure  a  debt  due  from  tha 
ikockholder  from  whom  it  purchases.     These  cases  maintain  this  doctrine 
without  any  regard  as  to  whether  the  corporation  is  solvent  or  insolvent,  or 
whether  it  is  free  from  liability  to  creditors  or  not:  German  Sav,  Bank  v. 
Wvlfetuhler,  19  Kan.  60;  Abeles  v.  Cochran^  22  Kan.  405;  31  Am.  Rep.  104; 
Suae  V.  Oberlin  etc.  Afs'n,  35  Ohio  St.  25S;  Coppin  v.  Oreenlee  etc  Co,,  3S 
Ohio  St  275;  43  Am.  Rep.  425;  CaHunight  v.  Dickinson,  88  Tenn.  476;  17 
Am.  St.  Rep.  910;  St.  Louis  Carriage  Mfg.  Co.  v.  Hilbert,  24  Mo.  App.  338. 
In  Cartwright  ▼.  Dickinson,  88  Tenn.  476^  17  Am.  St  Hep.  910,  it  was  held 
that  although  a  oorporation  may  have  the  right  to  deal  in  its  own  stock  to 
Meere  adebty  it  oannot  reduce  its  authorized  capital  stock  by  purchasing  ita 
•hares  for  cancellation;  and  in  SL  Louis  Carriage  Mfg.  Co.  v.  Hilhert,  24 
Ma  App.  338^  it  was  decided  that  a  business  corporation  oannot  exchange 
He  goods  for  its  capital  stock  so  as  to  reduce  or  retire  the  latter.    The  cor- 
poration may  deny  the  legality  of  a  contract  for  such  exchant^e  when  it  haa 
not  received  the  benefit  of  the  consideration.     The  court  said  in  this  caset 
"The  better  reason  ia  that  a  trading  oorporation  should  not  be  permitted  to 
traffio  in  its  own  stock,  where  by  so  doing  it  decreases  tha  security  which 
iU  parties  dealing  with  it  hare  in  the  individual  liability  of  stockholders^ 
for  the  unpaid  part  of  the  stock."    The  case  of  Johnson  v.  Bush,  8  BarU  Ch. 
i07,  is  also  in  harmony  with  this  ruling* 

I«  the  case  of  German  Sav.  Bank  ▼.    WulfehUiler,  19  Kan.  60-65,  tha 
ft'trt  Slid:  "  A  bank  oannot  purchase  its  own  stocky  except  in  some  few 
for  tha  porpoM  of  ■soaring  some  previously  existing  dabt.    There  ia 
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tto  law  that  attampti  to  give  a  bank  any  ■noh  power,  and  the  purchasing  hy 
•  hank  of  it*  own  stock  U  not  ono  of  the  objeota  for  which  banka  are  ereatad. 
«nd  ia  not  legitimate  banking  bnnnesa.  For  a  bank  to  use  iti  fnnda  in  tha 
pnrohaie  of  stock  ia  to  withdraw  that  mnoh  of  its  capital  from  legitimate 
banking  business,  and  to  purchase  its  own  stock  ia  in  effect  a  withdrawal  ol 
that  much  of  its  stock  from  actoal  existence,  and  in  that  way  tbo  bank 
might  reduce  the  amount  of  ita  capital  stock  below  the  amount  required  by 
law,  and  might  also  impair  or  even  destroy  all  security  given  by  law  to  the 
creditors  of  the  bank.  The  law  provides  in  effect  that  not  only  the  bwik. 
with  all  its  property,  shall  be  liable  for  its  debts,  but  also  that  each  atock* 
holder  in  the  bank  to  the  amount  of  hia  stock,  shall  also  be  held  liable; 
but  if  a  bank  may  purchase  in  all  its  stock,  and  own  it  itself,  then  where 
would  be  the  security  to  the  creditors  of  the  bank,  except  in  tha  bnnk  it* 
aelf  f  They  could  not,  after  exhausting  the  property  of  the  bank,  find  any 
•toekholders  to  sue.    The  law  never  contemplated  such  a  thing." 

Again  in  State  ▼.  Oberlin  etc   A$$\  35  Ohio  St.  258,   283»    tha  oonrt 
said:  "  We  do  not  deny  that  a  corporation  has  power  to  receive  shares  of  its 
stock  as  security  for  a  debt  or  other  similar  purpose;  but  here  the  associa- 
tion purchased  its  own  shares  of  stock  in  several  instances  for  the  purpose  of 
disposing  of  them  to  persons  not  intending  to  become  members  of  the  asso- 
ciation, and  with  a  view  of  making  such  shares  the  basis  of  loana  to  auch  per- 
aons.     The  law  will  not  uphold  such  transactions."    In  Ooppin  v.  Oreenlm 
ete.  Co.,  38  Ohio  St.  276,  43  Am.  Rep.  425,  the  right  of  a  corporation  to  pur- 
chase its  own  stock  at  pleasute  was  denied  and  the  court  held  that  n  con- 
tract between  a  manufacturing  corporation  and  one  of  its  stockholders  for  its 
purchase  of  his  stock  could  not  be  enforced  either  in  an  action  for  apecifie 
performance  or  for  damages.    The  court  said:  "  And  if  a  corporation  can  boy 
sone  share  of  its  stock  at  pleasure  why  may  it  not  buy  every  share?    If  the 
right  of  a  corporation  exists  to  purchase  its  own  stock  at  pleasure,  and  is 
unlimited,  where  is  the  provision  intended  for  the  benefit  of  creditora?    This 
is  not  the  security  to  which  the  constitution  invites  the  ereditors  of  a  cor- 
poration.   I  am  aware  that  the  amount  of  stock  required  to  be  issued  ia  not 
-fixed  by  the  constitution  or  by  statute,  and  also  that  provision  is  made  by 
statute  for  the  reduction  of  the  capital  stock  of  corporations,  but  of  these 
matters  creditors  are  bound  to  take  notice.     They  have  a  right  to  assume, 
however,  that  stock  once  issued,  and  not  called  back  in  the  manner  provided 
by  law,  remains  outstanding  in  the  hands  of  stockholders,  liable  to  respond 
to  creditors  to  the  extent  of  the  individual  liability  prescribed.     In  this  view 
it  matters  not  whether  the  stock  purchased  by  the  corporation  that  iosned  it, 
becomes  extinct*  or  ia  held  subject  to  be  reissued.  It  is  enough  to  know  that 
the  corporation,  as  purchaser  of  its  own  stock,  does  not  afford  to  creditora  the 
security  intended;  and  surely,  if  the  law  forbids  the  organization  of  aoorpora- 
tioa  witliout  stock,  because  the  required  security  is  not  given  or  furnished,  it 
cannot  be,  that  having  brought  the  corporation  into  existence,  it  invests  it 
with  power  to  assume  at  pleasure  the  identical  character  or  relation  to  the 
public  that  was  an  insurmountable  objection  to  the  giving  of  corporate 
existence  in  the  first  place.**    In  accord  with  this  view  it  was  decided  in 
Barton  v.  Port  Jackwn  etc  Road  Co.,  17  Barb.  397,  that  it  was  against  pub- 
lic policy  to  allow  a  corporation  to  enter  into  a  binding  agreement  to  pur- 
chase its  own  stock.     Statutes  may  be  and  frequently  are  passed  prohibit* 
ing  corporations  from  purchasing  or  dealing  in  its  own  stock.     Thus  under 
the  Revised  Statutes  of  the  United  8tetea»  section  5301,  national  banka  ar# 
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prohibitod  from  porehating  their  own  stock,  unless  nsoosssfy  to  pnwmkt  losi 
vpoQ  s  debt  preyionslj  contracted  in  good  faith,  and  ia  th«  latter  case  lh« 
stock  purchased  most  be  sold  or  reissued  within  six  months  from  the  tima 
ef  the  purchase,  or  a  reoeiver  may  be  appointed  to  wind  up  Iht  lAdn  al  Iht 
«»pQntioiu  JohMUm  ▼•  Lc^/Ut^,  103  U.  a  800-60^ 


Harding  t;.  Hawkins. 

[141  iLLmon^  972,] 

CoLLkrwaxL  Sbootutt  —  Etfiot  or  RiDuozNa  to  JoDomirr.  —A  ersdilor 

who  holds  the  note  of  a  third  person  indorsed  to  him  by  his  debtor  as 
eollateral  security  for  his  debt  may,  after  maturity,  reduce  the  oollat- 
Sfal  to  judgment.  The  judgment  will  then  take  the  place  of  the  collat* 
eral  ami  stand  as  security  for  the  payment  of  the  debt*  but  satisfaction 
of  the  debt  is  also  a  satisfaction  of  the  judgment^  upon  which  no  action 
san  thereafter  be  maintained. 

■nDKRCX.  —  Allboatioits  IV  AH  AN8WBB  HOT  RsspoHiiiTH  to  the  bill  are 
not  evtdeaoe  in  favor  of  the  defendant^  but  to  ba  available  as  a  dsfensa 
mast  be  proved. 

JvDoucNTs  —  Rbliif  AOAiHaT  IH  Equitt.  —  When  a  party  to  an  action  at 
law  neglects  to  make  a  defense  known  to  him,  or  which  might  have  been 
known  by  the  exercise  of  proper  diligence,  the  judgment  rendered  there- 
in will  not  be  enjoined,  or  the  party  relieved  in  equity  from  the  result 
of  his  own  want  of  proper  care  and  diligence,  unless  hs  was  prevented 
from  discovering  and  availing  himself  of  such  defense  by  the  frand  of  tho 
cppoeite  party,  or  by  other  cause  beyond  his  control. 

IVDOiUKTS  —  RiUKF  AGAINST  IN  Bquitt.  —  A  judgment  at  law  may  bo  «i* 
Joined  or  other  equitable  relief  given  against  it  notwithstanding  an  in* 
sffectnal  attempt  to  defend  at  law,  if  an  existing  equitable  defense  was 
not  available  in  the  action  in  which  such  judgment  was  rendered. 

Tvdqxknts.  —  EguiTT  will  Grant  Rbliev  aoainct  a  judgment  at  law  only 
when  it  is  shown  that  there  is  a  good  and  valid  defense  on  the  merits^  of 
which  defendant  was  ignorant  at  the  time  of  the  trial,  and  which  he 
could  not  have  discovered  by  the  exercise  of  reasonable  and  proper  dili- 
genoe  in  time  to  set  it  up,  or  when  an  existing  equitable  defense  is  not 
available  in  the  action  at  law.  This  rule  applies  as  well  to  sureties  as 
to  principals  or  other  parties. 

Ivdgm&nts  —  Actions  on  —  Plha  of  Patmbnt.  ^In  an  action  on  a  judg. 
ment,  the  defendant  may  plead  payment  and  this  issue  will  then  he  sub- 
mitted to  a  jury,  and  if  it  is  found  that  the  judgment  is  in  fact  paid,  ths 
court  Will,  on  motion,  stay  further  proceedings,  and  order  aa  antry  of 
the  satisfaction  of  the  judgment  to  be  made  on  the  record. 

IvDQMBNra  —  EQurrABLB  Rblibf  against,  whbn  RBrasBOw— >no  oonec- 
tion  of  a  judgment  will  not  be  enjoined  or  relieved  against  in  sqnity  on 
the  ground  that  it  was  recovered  on  a  prior  judgment  on  a  note  held  as 
•ollateral  security  when  the  debt  was  paid  long  before  the  recovery  of 
the  seoond  judgment,  if  the  debtor  might  have  ascertained  that  fact  by 
inquiry  or  the  exercise  of  reasonable  diligence,  and  had  an  ample  rem* 
ody  at  law,  by  motion  before  the  second  judgment  was  rendered,  to  have 
•a  entry  of  satisfaction  made  of  record. 
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William  J.  Ammen,  for  the  appellant 
D,  Blackman^  for  the  appellee. 

Shops,  J.  This  was  a  bill  filed  by  Charles  and  Frederick 
Hawkins  in  the  Cook  circuit  court  against  George  F.  Harding 
and  R.  M.  Whipple  to  enjoin  the  collection  of  a  judgment  re- 
covered by  Harding  in  the  superior  court  of  that  county^ 
December  20,  1833,  against  the  complainants  on  a  prior  judg- 
ment in  favor  of  Harding  and  against  them,  recovered  in  the 
superior  court  of  Chicago,  in  May,  1867,  for  $3,530.31.  The 
bill  was  taken  as  confessed  as  to  Whipple.  Harding  answered 
under  oath,  the  oath  not  being  waived,  and  the  cause  wa» 
heard  on  the  bill,  answer,  replication,  exhibits,  and  the  testi- 
mony of  the  parties  and  witnesses  taken  in  open  court.  The 
circuit  court  dismissed  the  bill  for  want  of  equity.  Complain- 
ants appealed  from  this  decree  to  the  appellate  court,  where 
the  decree  of  the  trial  court  was  reversed. 

A  brief  statement  of  the  facta  is  necessary  to  an  under* 
standing  of  the  points  determined.  On  December  19,  1866, 
Whipple  gave  to  Harding  five  promissory  notes,  aggregating 
$32,150.47,  two  of  which  were  signed  "  R.  M.  Whipple  &  Co.," 
and  the  others  **  R.  M.  Whipple."  At  the  time  of  their  execu- 
tion, Whipple  delivered  to  Harding  divers  notes  and  obliga- 
tions as  collateral  security  for  the  payment  of  said  notes^ 
among  which  was  the  note  of  Charles  and  Frederick  Hawkins, 
upon  which  judgment  was  obtained  by  Harding,  as  before 
mentioned,  in  1867.  Th^  note  was  for  three  thousand  five 
hundred  dollars,  payable  to  Whipple  three  months  after  date, 
and  by  Whipple  assigned  to  Harding  as  collateral  to  said  five 
principal  notes.  As  between  the  Hawkinses  and  Whipple  it 
was  accommodation  paper.  There  is,  however,  no  evidence 
charging  Harding  with  notice  thereof.  Wliipple  gave  to 
Harding  a  power  of  attorney,  authorizing  him  to  sell  so  much 
of  these  collaterals  as  might  be  necessary  to  pay  the  principal 
debt,  and  Harding  agreed,  in  writing,  to  return  the  residue  to 
Whipple.  As  we  understand  the  record  it  is  not  claimed  that 
more  than  fifteen  thousand  dollars  of  the  principal  debt  had 
been  paid  at  the  time  Harding  recovered  judgment  against 
Hawkins  on  s^id  collateral  note.  Harding  then  had  the  right 
to  reduce  the  collateral  to  judgment,  and  a  defense  by  the 
makers,  so  far  as  appears,  would  have  been  wholly  unavailing. 
The  judgment  took  the  place  of  the  notes,  and  stood  as  secur- 
hf  merely  for  the  payment  of  the  residue  of  the  principal 
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debt  On  the  6th  of  April,  1837,  Harding  brouglit  an  action 
of  debt  in  the  superior  coart  of  Cook  County,  founded  upon 
this  judgment  rendered  against  the  Hawkinses  upon  said  note. 
Appellees  interposed  the  plea  of  nul  tiel  record  only.  The 
issue  was  found  in  favor  of  Harding,  and  judgment  entered 
against  appellees  for  eight  thousand  two  hundred  dollars. 

This  bill  is  filed  upon  the  theory  that  before  the  entry  of 
the  last  judgment  the  five  promissory  notes  given  to  Harding 
by  Whipple  had  been  fully  paid  and  discharged  by  Whipple. 
It  is  conceded  that  if  Harding  had  received  full  payment  from 
Whipple  the  Hawkins  note  would  be  released  from  pledge  as 
eollateral,  and  under  the  contract  between  Harding  and  Whip- 
pie  should  be  returned  to  Whipple  by  Harding  unless  he  had 
acquired  a  right  to  retain  the  benefit  of  the  judgment  in  some 
other  way.  Upon  the  return  of  the  note  to  Whipple^  it  being 
accommodation  paper,  as  before  stated,  it  would  cease  to  be 
binding  upon  the  Hawkinses.  It  is  conceded  that  the  note  in 
controversy  originally  came  into  the  hands  of  Harding  as  col- 
lateral merely  to  said  principal  debt.  Harding,  in  his  orig- 
inal answer,  sets  up  that  after  the  delivery  and  maturity  of 
the  said  three  thousand  five  hundred  dollar  note,  by  virtue  of 
the  transaction  with  Whipple,  he  became  the  absolute  and 
sole  owner  of  said  note;  and  by  his  amended  answer  ^Hhat 
ehortlv  after  the  said  collateral  was  deposited  with  him  by 
said  Whipple,  and  before  said  notes  upon  which  it  was  de- 
posited as  collateral  became  due,  he  bought  the  note  of  said 
complainants  described  in  said  bill,  of  said  Whipple,  and  paid 
in  cash  or  its  equivalent,  to  the  said  Whipple,  the  value  thereof 
at  par,  in  full."  Both  the  original  and  amended  answers 
deny  notice,  when  purchasing  of  Whipple,  of  any  defense  to 
sud  collateral  note.  These  allegations  of  the  answer  are  not 
responsive  to  the  bill,  and  to  be  of  avail  as  a  defense  to  com- 
plainants' right  of  recovery,  must  be  proved:  1  Daniell't 
Chancery  Practice,  844,  and  note. 

On  the  hearing  the  five  principal  notes  mentioned  were  pro- 
dnoed  by  Whipple  who  testified  that  Harding  had  surrendered 
the  notes  to  him  in  May,  1873.  Harding  testifies  that  accord- 
ing to  his  recollection  they  were  surrendered  in  July,  1869; 
hut  under  what  circumstances,  why  they  were  surrendered, 
and  what  took  place,  the  testimony  of  Whipple  and  Harding, 
who  alone  have  knowledge  upon  the  subject,  is  wholly  irre- 
concilable. Their  interests  in  the  result  are  equal.  If  Hard- 
ing recovers,  Whipple  will  be  liable  over  to  the  Hawkinses. 
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Whipple  teetifiei  that  the  notes  were  paid.    Harding  insists 
that  in  some  way — how  he  is  not  definite  or  certain —  ther» 
was  a  mere  change  in  the  form  of  the  indebtedness.     The 
notes  having  originally  come  to  the  hands  of  Harding  as  col- 
lateral merely,  the  presumption  would  be  that  he  still  held 
them  in  that  capacity:  1  Greenleaf  on  Evidence,  sec.  41.    The 
principal  notes  being  produced  by  Whipple  from  his  posses- 
sion, the  presumption  was  that  they  were  paid:    Walker  ▼. 
Douglas,  70  111.  445;  Sutphen  v.  Cuahman,  35  IlL  186.     The 
burden  being  upon  Harding  to  establish  his  ownership  of  the 
Hawkins  note,  it  is  apparent  he  must  fail  if  his  evidence  and 
that  of  Whipple  are  to  be  regarded  as  of  equal  credit,  unlese 
other  evidence  can  be  found  to  overcome  the  presumptione 
arising  from  the  possession  of  the  original  notes  by  Whipple^ 
and  the  original  possession  of  the  note  as  collateral  by  Hard- 
ing.   There  are  in  this  record  some  circumstances  tending  to 
corroborate  Harding.     If  the  original  notes  were  paid  in  1869, 
at  the  time  Harding  says  they  were  surrendered,  or  in  1873, 
when  Whipple  says  they  were  paid,  it  is  at  least  strange  that 
neither  Whipple  nor  appellees  procured  an  assignment  or  sat- 
isfaction of  the  judgment  then  standing  of  record  against  ap- 
pellees.   The  note  upon  which  it  was  rendered  having  been 
accommodation  paper,  it  was  the  duty  of  Whipple  to  hav» 
had  satisfaction  entered. 

But  it  is  unnecessary  to  determine  the  case  on  the  merits. 
The  real  question  presented  is  whether  conceding  the  com- 
plainants* case,  they  have  a  standing  in  a  court  of  equity. 
The  general  rule  is,  that  if  the  complainants  had  a  defense  at 
law  they  cannot  be  relieved  from  the  judgment  entered  in  the 
common  law  suit  by  application  to  a  court  of  equity.  Where 
a  party  neglects  to  make  a  defense  at  law  which  is  known  to 
him  or  might  have  been  known  by  the  exercise  of  proper  dili- 
gence, the  judgment  will  not  be  enjoined,  or  the  party  relieved 
in  equity  from  the  result  of  his  own  want  of  proper  care  and 
diligence,  unless  he  was  prevented  from  discovering  and  avail* 
ing  himself  of  such  defense  by  the  fraud  of  the  opposite  party 
or  by  other  cause  beyond  his  control:  1  Black  on  Judgments, 
sec.  387;  More  v.  Bagley,  Breese,  94;  12  Am.  Dec.  144;  Beauge^ 
non  V.  TureotUy  Breese,  167;  Palmer  v.  Bethardy  66  IlL  629;. 
Ames  V.  Snider,65  111.  498;  Winchester v,  Grosvenor, 48  111.  517;, 
OaUna  etc.  R.  R.  Co.  v.  Ennor,  116  IlL  55;  Warren  v.  Cool,  116- 
IlL  199;  Tone  v.  Wilson,  81  111.  529. 

It  is  here  insisted  that  complainants*  case  is  taken  out  of 
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the  rale;  1.  Because  they  were  ignorant  of  the  defense  to  the- 
entry  of  the  judgment  in  favor  of  Harding;  and  2.  That  the 
plea  of  payment  could  not  be  interposed  in  the  action  of  debt 
upon  the  former  judgment|  and  therefore  the  defense  was  una* 
Tailing  at  law. 

A  judgment  at  law  maybe  enjoined  when  the  defense  is  an 
equitable  one,  and  not  available  in  an  action  at  law.  If  the 
matter  relied  upon  by  the  complainants  could  not  have  been* 
received  as  a  defense  in  the  action  at  law,  equity  may  relieve,, 
notwithstanding  an  ineffectual  attempt  to  defend  at  law: 
1  Black  on  Judgments,  388;  Vennum  v.  Davis^  35  111.  568; 
CrimY,  Handley^  94  IT.  S.  652.  A  party  will  also  be  excused 
from  failing  to  interpose  a  legal  defense  under  certain  circum* 
stances,  where  he  is  ignorant  of  such  defense  at  the  time  of 
the  trial  of  the  common-law  action  in  which  the  Judgment 
was  rendered.  It  is  said:  ^  It  may  be  regarded  as  well  set* 
tied,  upon  the  authorities,  that  equity  will  grant  relief  against 
a  judgment  at  law  when  it  is  shown  that  there  is  a  good  and 
Talid  defense  to  the  action  on  the  merits,  of  which  the  defend* 
ant  was  ignorant  at  the  time  of  the  trial,  and  which  he  could 
not  have  discovered,  by  the  exercise  of  reasonable  and  proper 
diligence,  in  time  to  set  it  up  at  law.  But  it  is  an  important 
corollary  to  the  above  rule  or  indeed,  an  integral  part  of  the 
rule,  that  mere  ignorance  of  the  defense  is  not  sufficient.  It 
must  be  shown  that  the  party  is  guilty  of  no  negligence,  and 
that  he  could  not  posRibly  have  ascertained  it  by  the  exercise 
of  careful  and  reasonable  diligence.  It  must  appear  that  the 
defendant's  ignorance  was  not  due  to  any  lack  of  diligence  on 
his  part,  or  that  it  was  caused  by  the  act  of  the  opposite  party.*' 
It  is  not  enough  to  call  into  activity  the  court  of  conscience- 
that  the  complainant's  case  should  be  meritorious,  but  he  muat 
have  acted  in  good  faith  and  with  proper  diligence.  It  can 
make  no  difference  that  appellants  occupied,  in  effect,  tlie- 
position  of  sureties  originally,  for  although  if  Harding  had 
bad  notice  that  their  note  was  accommodation  paper,  they 
would  still  be  required  to  make  their  defense  at  law  if  avail- 
able, and  upon  neglect  to  do  so  could  not  afterwards  be  re» 
lieved  in  a  court  of  equity:  Ramsey  v.  PerUy^  34  HL  504; 
UtUendy  v.  Awtin,  69  111.  15. 

It  aeems  that  at  common  law,  prior  to  the  statute  of  4th 
Anne  (o.  16,  sec.  12),  payment  after  the  day  could  not  b» 
pleaded  to  an  action  for  money  due  by  deed  or  other  spe- 
cialty: 2  Saund.  48a,  note  h;  2  Black  on  Judgments,  sec.  975w. 
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By  the  statute  referred  to,  not  in  force  in  this  state,  it  is  pro- 
▼idedi  among  other  things,  that  if  the  defendant  had  paid  the 
judgment,  he  might  plead  payment  in  bar  of  the  action  upon 
the  judgment.  It  would  seem  that  we  have  no  equivalent 
legislation  in  this  state.  The  remedy  at  common  law  would 
iiave  been  audita  querela  (Com.  Dig.,  tit  A;  Bac.  Abr.,  tit. 
Audita  Querela;  8  Bla.  Com.  406),  or  the  defendant  had  m 
right  to  demand  a  warrant  to  some  attorney  of  the  court  an* 
thorizing  him  to  enter  up  satisfaction  on  the  roll:  Bryley  ▼. 
Sugg,  1  Dev.  ft  B.  Eq.  366;  1  Archbold's  Practice,  325;  2 
Saunders's  Practice  Cases,  713.  In  most  of  the  states  the 
use  of  the  writ  audita  querela  has  been  superseded  by  the 
more  summary  mode  of  application  to  the  court  for  relief  by 
motion:  1  Am.  ft  Eiig.  Ency.  of  Law,  1008.  It  also  seems  to 
have  fallen  into  disuse  in  England,  although  perhaps  revived 
within  a  later  date:  3  Bla.  Com.  406;  Sutton  v.  Bishop^  4 
Burr.  2286.  We  are  not  aware  that  the  writ  ha<9  been  resorted 
to  in  this  state,  the  more  convenient  and  less  expensive  mode 
of  proceeding  by  motion  having  been  adopted  in  its  stead: 
People  V.  Barnettj  91  111.  422.  It  is  unnecessary  to  determine 
now  whether  the  writ  can  be  used  with  propriety  under 
our  practice.  Nor  do  we  intend  to  be  understood  as 
holding  that  where  the  judgment  has  been  paid  in  full  the 
plea  of  payment  may  not  be  interposed  as  a  bar  to  an  action 
on  such  judgment  It  is  stated  by  Black  on  Judgments,  sec. 
'975:  ''There  can  be  no  question  that  such  a  plea  would  now 
be  good  in  all  the  courts  of  this  country":  4  Wait's  Actions 
4ind  Defenses,  494,  and  cases  cited  by  the  author.  We  do 
not,  however,  find  it  necessary  in  this  case  to  determine  that 
<]uestion.  It  cannot,  however,  be  questioned  that  if  the  plea 
of  payment  was  not  good  under  our  practice,  appellees  had 
their  remedy  by  the  writ  of  audita  querela^  if  it  is  not  to  be 
regarded  as  obsolete,  or  by  motion  in  the  same  court  to  have 
the  judgment  of  1867  satisfied,  at  any  time  before  it  was 
merged  in  the  later  judgment.  Both  of  these  remedies  were, 
as  we  have  seen,  provided  by  the  common  law.  In  this  state, 
where  a  judgment  is  in  fact  paid,  the  court  on  motion  may 
etay  further  proceedings,  and  compel  the  entry  of  satisfaction 
of  record:  Rtasell  v.  Hogan,  1  Scam.  552;  Hoag  v.  Starr^  69 
III.  365;  Neat  v.  Hanley,  116  III.  423;  56  Am.  Rep.  784; 
Black  on  Judgments,  1014.  The  same  rule  has  been  adopted 
olse where:  Lister  v.  Mundell^  1  Bos.  ft  P.  428;  Smock  v.  Dade^ 
6  Rand.  639;  16  Am.  Dec.  780;  Job  v.  Walker,  8  Md.  129; 
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Jhfdap  ▼.  Clements,  18  Ala.  778;  Chambere  ▼.  Neat,  18  B. 
Hon.  256;  Marsh  ▼.  Haywood,  6  Hamph.  210;  MeMiUan  r. 
£aker,  20  Kan.  50;  Bpafford  ▼•  JanesviOe^  16  Wii.  476;  Mc 
Jknald  ▼.  Falvey,  18  Wi«.  671. 

In  cases  arising  upon  motion  it  would  seem  that  the  same 
iBode  of  trial  ought  to  prevail  as  prevailed  at  common  law 
in  proceedings  by  the  writ  of  audita  querela,  and  such  we 
find  to  be  the  practice.  An  issue  is  made  and  sent  to  the 
Jury  to  be  tried,  as  any  other  issue  of  fact:  lAsier  t.  MunieU, 
1  Bos.  ft  P.  427;  ifomsr  ▼.  Hower,  39  Pa.  St  126;  Coolly  ▼. 
Gregory,  16  Wis.  803;  Baker  ▼.  Ridgeway,  2  Bing.  41;  9  Moorei 
114;  riauk  on  Judgments,  1014.  The  parties  are  thereby 
given  their  right  of  trial  by  jury.  If,  therefore,  it  be  con- 
ceded the  plea  of  payment  could  not  be  interposed,  it  is  appa- 
rent that  appellees,  if  the  theory  of  their  bill  be  true  and  the 
judgment  was  in  fact  in  any  way  satisfied,  had  an  adequate 
remedy  at  law  at  any  time  after  satisfaction  was  made.  The 
latest  period  at  which  any  one  places  the  satisfaction  is  that 
given  by  Whipple  as  May,  1873,  so  that  from  1873  until  the 
«ntry  of  the  judgment,  in  1888,  the  right  to  require  satisfao- 
tion  of  the  former  judgment  at  law  clearly  existed.  It  is  not 
shown  or  pretended  that  appellees  were  prevented  from  seek- 
log  redress  or  relief  from  the  judgment  by  any  act  of  appel- 
lant or  by  any  one  acting  for  or  on  his  behalf.  They  having 
been  served  with  process  in  the  original  action  must  have 
known  of  the  rendition  of  the  judgment,  which  remained  «n- 
satisfied  of  record.  After  the  bringing  of  the  last  action  by 
Harding  they  might  still  have  proceeded  to  obtain  satisfao- 
lion  of  the  judgment  upon  which  that  action  was  predicated. 
Both  actions  were  brought  in  the  same  court,  and  the  oourt^ 
in  the  exercise  of  its  sound  discretion,  would  undoubtedly 
have  postponed  the  action  of  debt  until  the  determination  of 
the  motion  for  the  entry  of  satisfaction,  upon  proper  applica- 
tion being  made  therefor. 

It  is  insisted  that  appellees  were  ignorant  of  the  fact 
that  payment  of  the  principal  notes  had  been  made  at  the 
time  of  the  rendition  of  the  second  judgment.  This  may  be 
^needed  without  at  all  affecting  the  result  No  sufficient 
reason  is  shown  why  they  did  not  ascertain  the  fact,  if  fact  it 
^as.  It  is  apparent  from  the  whole  record  that  Whipple, 
^hom  they  now  produce  to  testify  to  suob  payment,  not  only 
bad  knowledge  thereof  during  all  the  years  mentioned,  bat 
that  the  exercise  of  the  slightest  diligence  on  the  part  of  ap» 
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pellees  would  have  apprised  them  of  the  same  fact.    There  i^^ 
no  proof  of  anything  tending  to  raise  a  presumption   ihmt 
Whipple  was  in  any  way  hostile  to  them  or  would  have  de» 
clined  giving  the  information  upon  simple  inquiry.    It  is  tme 
that  when  Whipple  testified  on  the  hearing  o^  this  cause, 
practically  twenty  years  after  the  transactions  in  oontroTersy^ 
he  was  unable  to  give  the  detail  of  what  was  done,  or  the  pre- 
cise terms  of  the  satisfaction,  without  reference  to  papers  and 
documents  in  his  control,  which  apparently  were  £Dr  a  time 
mislaid;  but  the  (act  that  the  principal  debt  had  been  paid, 
and  thereby  the  judgment  upon  the  collateral  note  discharged, 
was  susceptible  of  proo^  in  any  event,  as  early  as  1873|  and 
continuously  thereafter. 

We  are  of  opinion  that  appellees,  upon  the  theory  of  their 
bill,  and  conceding  it  to  be  true,  had  a  complete  defense  at 
law,  and  that  they  have  not  shown  such  a  state  of  Cftcta  aa 
will,  under  the  rules  governing  this  and  other  courts  in  like- 
cases,  excuse  them  from  not  interposing  the  same  in  the  com- 
mon-law courts.  There  is  a  failure  to  show  that  diligenoo 
and  good  faith  necessary  to  authorise  the  interposition  of  a 
court  of  equity  in  their  behalf.  The  judgment  of  the  appel- 
late court  is  therefore  reversed,  and  the  decree  of  the  ciroiiit 
court  dismissing  the  bill  is  affirmed* 

Judgment  reversed*  ^^^__ 

'  JuDOMSNTi— RsLisv  AOAiRn  DT  Equitts  8m  SulOmm  V.  SMif  tS  8w  IX 
978;  81  Am.  8t  Rap.  894,  and  note;  Dougkut  ▼.  Todd,  98  CU.  866;  SI  Aia. 
St.  Rep.  247,  and  note;  Cameg  ▼.  MarweiUea,  188  HL  401|  29  Am.  8t  Bflf^ 
828;  OndBm-  ▼.  Alkn,  34  a  Q  452;  27  Am.  Sk  Rep.  881,  and  aote. 

JvDOMSim — AcrnoNs  ok <— Pawsmt  as  Dbhssb.— Fkymaat  any  b# 
pleadadinbarof  aJadgmentinNewJeneyi  OuUekr.  XoAr,  18 N.  J.  L.  6S| 
"   ~      Dm.  71L    9m  alao  Smoek  v.  Dadt^  8  Rud.  889|  18  Aa.  Dss.  7881 
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(«  KAMAa,  107.] 

Gnroiiffiais— OBOANisAnov  of,-*A  oorporatloii  motl  luvt  %  foil  aa4 
•omplcte  organisation  and  existence  at  an  entity  and  la  Moordaaoe  witli 
the  law  to  whioh  it  owea  its  origin  before  it  can  aasame  ita  franohiee  or 
•nter  into  any  kind  of  oontraot  or  tranaaot  any  bnsinoM^  and  whatever 
be  the  mode  prescribed  by  the  act  of  incorporation,  k  snbetantial  eo«* 
pliaBoe  with  all  the  provisions  of  the  law  under  which  it  ie  ereated  i« 
rsqnired  before  the  corporation  can  be  said  to  have  snob  aa  cxiatenoe  M 
will  entitle  it  to  do  business. 

OsBrmuTiojia  — Impsrfbot  OROAKizATioir  — Pbrsoval  Liabiutt  ov  Di* 
BiOfOB&  —When  a  corporate  charter  is  duly  filed  in  the  office  of  the 
•Bcretary  of  state  naming  certain  persons  as  directors  of  the  CQrporaticii» 
hat  no  other  or  further  steps  are  ever  taken  to  complete  the  prelimia* 
sny  organization,  or  to  comply  with  the  law  for  the  goremment  of  cor* 
porations^  snoh  corporation  has  no  such  existence  as  will  authorixe  ita 
sfficers  to  coatract^  transact  any  bnsiness^  or  incur  any  liability  in  its 
name,  and  when  the  directors  named  in  the  charter  cootraot  and  Incur 
liability  in  the  name  of  such  corporation,  they  render  themselves  per* 
senally  liable. 

Eaianj  PoUoeh^  and  Love^  for  the  plaintiffs  in  error. 

Hackney^  Shartd^  and  Brown^  and  H.  D.  Cutnmingi^  Cor  tho 
defoDdants  in  error. 

Gbssn,  C.  This  action  was  commenced  in  the  district 
Mart  of  Cowley  County  by  the  defendants  in  error  to  recoTer 
the  sum  of  $295  debt  and  $45.40  costs  from  the  plaintiffs  in 
ttior,  who  were  alleged  to  be  the  directors  of  the  Arkansas 
City  Athletic  Association.  The  petition  charged  that  after 
making  and  filing  a  charter  in  the  office  of  the  secretary  of 
•tate,  the  defendants  never  perfected  the  organisation  of  the 
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corporation  by  opening  books  for  the  purpose  of  receiving 
subscriptions;  that  they  did  not  levy  and  collect  any  money 
from  themselves,  nor  adopt  any  by-laws  or  other  rules  for  the 
government  of  the  corporation;  that  no  meeting  had  ever  been 
called  for  the  election  of  directors  or  other  officers;  thai  the 
defendants  had  failed  to  comply  with  any  of  the  requirements 
of  the  law  for  the  government  of  corporations  after  the  articles 
of  incorporation  had  been  filed;  that  on  the  eighteenth  day  of 
January,  1889,  the  plaintiffs  recovered  a  judgment  against 
such  corporation  for  the  sum  of  $295  and  $45.40  costs;  that 
an  execution  was  issued  upon  such  judgment  and  returned 
**no  property  found."     It  was  further  alleged,  '^That  after  the 
filing  of  the  said  act  of  incorporation  the  defendants  assumed 
to  act  as  such  corporation,  and  for  that  purpose  leased  real 
estate,  and  purchased  of  the  plaintiffs  material  and  lumber, 
with  which  they  erected  a  grand  stand  or  amphitheater  upon 
said  leased  ground  to  the  amount  and  value  of  several  hun- 
dred dollars,  and  paid  to  the  plaintiffs  thereon  all  but  the 
amount  represented  by  the  aforesaid  judgment,  and  in  all 
their  dealings  with  the  plaintiffs,  dealt  in  the  name  of  said 
judgment  defendant  hereinbefore  referred  to;  and  the  plain- 
tiffs aver  that,  knowing  of  the  filing  of  the  aforesaid  articles 
of  incorporation,  and  believing  that  said  defendants  were  act- 
ing in  good  faith,  and  that  they  were  complying  with  the 
provisions  of  the  laws  of  Kansas  in  such  cases  made  and  pn^ 
Tided  in  all  things,  and  having  no  cause  to  think  otherwise, 
on  the  faith  and  credit  of  these  men  they  sold  said  lumber 
and  building  material  to  them,  and  charged  it  to  said  corpo- 
ration, of  which  they  were  the  proprietors  and  incorporators, 
by  their  direction  and  instruction;  that  but  for  all  of  which 
the  plaintiffs  would  not  have  furnished  them  with  said  mate- 
rials and  credit;  that  after  said  execution  had  been  issued 
and  returned  unsatisfied,  the  plaintiffs  applied  to  these  defend- 
ants for  the  names  of  the  officers  and  stockholders  of  said  cor- 
poration, and  these  defendants  declined  to  furnish  either  the 
names  or  the  places  of  residence,  and  insolently  informed  the 
plaintiffs  that  there  were  no  officers,  no  books,  no  directors, 
no  stockholders,  and  no  subscriptions,  and  that  if  the  plain- 
tiffs thonght  they  had  any  remedy  looking  to  the  collection  of 
Haid  judgment,  interest,  and  costs  they  were  mistaken,  etc.,  and 
now  refuse  to  give  the  plaintiffs  any  information  of  any  kind 
relative  thereto  whatsoever;  that  plaintiffs  only  learned  the 
foregoing  facts  after  the  rendition  of  the  aforesaid  judgment." 
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The  defendants  filed  a  demurrer  to  this  petition,  which  was 
o?erniled  by  the  coart,  and  judgment  was  rendered  for  the 
amuunt  prayed  for  in  the  petition.  The  defendants  elected 
to  stand  upon  the  demurrer  and  bring  the  case  here  for  re- 
view. 

It  is  first  urged  by  the  plaintifiTs  in  error  that  the  petition 
did  not  state  a  cause  of  action;  that  the  petition  did  nut  show 
that  the  goods  furnished,  for  which  the  original  judgment 
was  rendered,  were  furnished  at  the  request  of  the  plaintiffs 
in  error  before  the  Arkansas  City  Athletic  Association  became 
a  body  corporate;  but  that  the  petition  showed  upon  its  face 
that  the  goods  were  sold  upon  the  credit  of  the  corporationf 
and  that  part  of  the  purchase  price  of  the  goods  was  paid  by 
the  corporation.  It  is  further  insisted  that  the  Arkansas  City 
Athletic  Association  was  legally  incorporated,  and  that  the 
organization  became  complete  upon  the  filing  of  the  charter 
with  the  secretary  of  state;  This  contention  is  not  sound. 
The  statute  only  provides  that  the  existence  of  the  corpora- 
tion shall  date  from  the  time  of  filing  the  charter,  and  the 
certificate  of  the  secretary  of  state  shall  be  evidence  of  the 
time  of  such  filing:  Gen.  Stats,  of  1889,  par.  1166.  The  stat- 
ute is  silent  as  to  the  organization.  The  rule  is  well  estab- 
lished that  a  corporation  must  have  a  full  and  complete  or- 
ganization and  existence  as  an  entity,  and  in  accordance  with 
the  law  to  which  it  owes  its  origin,  before  it  can  assume  its 
franchise  or  enter  into  any  kind  of  contract  or  transact  apy 
business;  and  whatever  be  the  mode  prescribed  by  the  act  of 
incorporation,  a  substantial  compliance  with  all  the  provisions 
of  the  law  under  which  it  is  created  is  required  before  the 
corporation  can  be  said  to  have  such  an  existence  as  will  en- 
title it  to  do  business:  4  Am.  &  Eng.  Ency.  of  Law,  197,  and 
authorities  there  cited.  Now  it  is  conceded  in  this  case  that 
nothing  was  done  to  perfect  the  organization  after  the  charter 
was  filed.  A  corporation  cannot  act  without  ofiicers  and 
agents,  and  it  is  powerless  to  do  anything  until  its  incorpora- 
tors or  promoters  give  it  the  means  whereby  it  can  act.  The 
words  ''organize  "  or  **  organization  "  have  a  well-understood 
meaning;  and  as  we  construe  them  they  mean  the  election  of 
officers,  providing  for  the  subscription  and  payment  of  the 
capital  stock,  the  adoption  of  by-laws,  and  such  other  steps 
u  are  necessary  to  endow  the  legal  entity  with  the  capacity 
to  transact  the  legitimate  business  for  which  it  was  creat^^d. 
In  this  sense  the  corporation  was  not  fully  organized.     While 
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it  had  an  exlBtenoe,  the  organization  was  never  completed  eo 
that  the  corporation  could  do  busincBS. 

In  the  case  of  Huri  ▼.  Salishuryf  55  Ma  810,  which  was  ma 
action  brought  upon  a  note  purporting  to  have  been  executed 
by  the  directors  of  an  agricultural  association,  the  suit 
brought  against  the  directors  upon  the  ground  that  the 
elation  was  not  incorporated  at  the  time  the  note  was  given, 
and  that  the  directors  were  therefore  individually  liable.  It 
appeared  that  the  association  was  not  fully  incorporated  when 
the  note  was  executed.  The  law  required  the  charter  to  be 
filed  with  the  recorder  of  the  county  where  the  corpora tioa 
was  located,  and  also  in  the  office  of  the  secretary  of  state. 
The  charter  was  only  filed  with  the  recorder.  The  court  held 
that  the  officers  of  the  corporation  had  no  power  to  issue  the 
note,  and  that  a  note  issued  and  signed  by  them  woold  bind 
them  personally,  and  not  the  corporation.  The  court  said,  in 
speaking  of  the  attempted  organization  of  that  corporation: — 

^It  had  organized  under  section  2,  chapter  69,  General 
Statutes  of  1865,  page  367,  by  signing  and  acknowledging  and 
recording  in  the  recorder's  office  of  the  proper  county  the  arti- 
cles of  association.  This  step  being  taken,  it  was  an  oi^an- 
ized  corporation,  not  for  the  transaction  of  business,  but  for 
the  purpose  of  taking  the  next  and  last  step  to  complete  its 
authority  to  transact  business  and  give  date  to  its  legal  exist- 
ence. Until  the  officers  took  this  final  and  necessary  step  by 
depositing  and  filing  in  the  office  of  the  secretary  of  state  a 
copy  of  the  articles  of  association,  as  they  stood  recorded  in 
die  county,  this  corporation  had  no  power  to  issue  the  note 
sued  on.  As  it  had  no  power  to  issue  this  note,  the  defend- 
ants are  undoubtedly  liable.'' 

^*If  a  corporation  be  illegally  formed,  its  members  or  stock- 
holders are  liable  as  partners  for  its  acts  or  contracts;  and  di" 
rectors,  officers,  and  agents  acting  and  contracting  in  its  name 
render  themselves  personally  liable":  Beach  on  Private  Cor- 
porations, sec.  16;  Marshall  v.  Harris^  65  Iowa,  182;  Kai9er 
V.  Lawrence  Sav.  Bank,  56  Iowa,  104;  41  Am.  Repi  85;  CoU 
man  v.  Coleman^  78  Ind.  844, 

While,  in  this  case,  the  charter  was  filed  with  the  secretary 
of  state,  the  corporation  had  no  officers  outside  of  the  directors 
named  for  the  first  year.  No  portion  of  the  capital  stock  had 
l»pen  subscribed  and  no  books  opened,  as  required  by  para- 
pnph  1173  of  the  General  Statutes  of  1889.  In  fact,  nothing 
li^il  been  done  to  complete  the  preliminary  business  of  organia* 
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ing  the  corporation*  We  do  not  understand  that  a  corporation 
<an  ppoeeed  to  the  transaction  of  business  without  any  portion 
ef  its  capital  stock  being  subscribed  or  paid.  It  may  have 
t>een  the  English  rule,  but  in  the  United  States  it  is  otherwise; 
Boone  on  Corporations,  sea  113.  The  corporation  has  no 
means  or  capacity  to  act  until  some  portion  of  the  capital 
etock  named  in  the  charter  has  been  subscribed  and  paid* 
Some  states  have,  by  a  legislative  rule,  made  directors  of  cer- 
lain  corporations  jointly  and  severally  liable  for  all  debts  of 
the  corporation,  until  the  whole  amount  of  the  capital  stock 
has  been  paid  in:  Bev.  SUts.  Wis.,  1878,  sec  190L 

It  is  unnecessary  for  us  to  consider  the  other  assignmenta 
cf  error,  as  the  view  that  we  take  of  the  liability  of  the  plain* 
tiffs  in  error  is  not  that  of  stockholders,  and  hence  the  rule 
laid  down  in  the  case  of  Abbey  v.  W.  B,  Orimei  Dry  Ooodi  Co.^ 
44  Kan.  415,  has  no  application  in  this  case. 

The  question  as  to  whether  or  not  two  of  the  defendants  be- 
low were  served  with  summons  is  not  properly  raised  by  the 
record.  The  summons  is  not  in  the  record,  and  we  cannot 
fay  whether  these  two  defendants  were  served  or  not.  We 
•dvise  an  aflBrmance  of  the  judgment 

By  the  Court:  It  is  so  ordered. 


OQaroiATiom— OBOAinzATiov  ov.— Th«  tzbimiQe  el  a  eorpoiatiM 
fomed  Slider  the  proriaions  of  a  general  atatate  mnat  be  proved  bj  ahowiag 
et  laart  a  aabetaatial  compliance  with  the  reqairemeati  el  the  atatatei 
MMmnmBia  Jim.  (7a  r.  Woodbury,  UGiiL  484;  78  Am  Deo.  698,  and  notei 
JnkrmUkmal  Fair  ef&  Jm*»  r.  Walker,  88  Mich.  62. 

CoBFORATiONS  Db  Faoto.  —  A  Corporation  de  /ado  Is  a  oorporatloa  •»• 
Suizad  and  operated  nnder  oolor  of  law,  bat  not  legaUy  conatitntedt  AmtH 
«B»  8aU  Oo.  T.  Hddenheimer,  80  Tez.  844;  26  Am.  St.  fiep.  7i3|  Attm  v. 
long,  80  Tez.  261;  26  Am.  8t  Bep.  736,  and  note. 

OORPOEATIOm  ^iMFEBraor  OaOAlflZATION  —  LlABHJTT  OV  MlMBlRa.  — 

All  Hsociation  haring  made  an  nnsuccesafnl  attempt  to  incorporate  doee 
imiinMi  as  m  partnership:  Note  to  Phipp$  ▼.  Jonei,  59  Am.  Dec  712;  and 
ths  individnal  property  of  the  stockholders  in  sneh  a  company  will  be  liable 
for  the  corporate  debts:  Heuer  r,  Carmichad,  82  Iowa,  288;  bnt  the  stock* 
^Idan  of  a  defado  corporation  are  not  liable  to  its  creditors  ae  partnerst 
^rmiuuiSaH  Co,  y.  BeSdenhOmer,  80  Tex.  344;  26  Am.  St  Bep.  743,  and 
eots.  This  question  and  many  others  arising  ont  of  the  defeotiye  organiaa- 
iion  of  inoorporations  axe  disonssed  in  the  note  to  PtopU  v«  Montodto  W.  Oo^ 
«i«ik  V^  176-186. 
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FflBNix  Insubaxob  Company  v.  Munghs. 

(«  Kamam,  178.] 

Ibiubahoi  ^  Waitbb  09  Proof  ov  Loss  —  Btibswoi  or  Usaoi. — Aili 
iasaraao*  oompaay  cannot  be  boaad  by  tho  QBago  and  cnstom  of  otlu 
iiunranoo  oompaniei  doing  bntineas  in  the  rioinity  in  regard  to  diapei 
ting  with  proofs  of  loss,  when  the  first-named  oompany  has  arppessly 
eontraoted  for  the  performanoe  of  »  oertain  oonditioa  preoedeot  as  to- 
proof  of  loss  before  the  insured  is  entitled  to  recoTer.  In  an  action  am. 
the  policy,  evidenoe  as  to  the  usage  and  cnstom  of  the  compiny  aned. 
in  regard  to  waiver  of  proof  of  loss,  is  admissible^  bnt  oti  Jenea  of  thm- 
practice  and  nsage  of  other  companies  doing  bnsinsas  in  the  same  local- 
ity»  is  inadmissible. 

IVSVBANCI^POWBB    09   GsiflBAL    AoiNT   TO   WaIYX    PbOOV  OV  LoSS  BV" 

Parol.  —  An  agent  of  an  insarance  company  who  is  given  fnli  power  t» 
receive  proposals  of  insurance  against  loss  and  damage  by  fire,  to  fix 
rates  of  preminm,  receive  moneys,  and  countersign,  issue,  and  renew 
polioies  within  a  oertain  district  within  a  state,  is  a  general  agent  and- 
may,  after  loss,  bind  the  company  by  a  parol  waiver  of  conditions  rela^ 
ting  to  proofs  of  loss,  although  the  polioy  provides  that  a  waiver  shall  b#- 
void  unless  in  writiag,  signed  by  the  agent*  and  indorsed  thereon. 

T.  M,  Noble  and  W.  C  Wthh^  for  the  plaintiff  in  error. 

Homer  Kennett^  Jay  F.  Oloee^  and  JV.  31  Van  Natta^  for  th» 
defendant  in  error. 

Greek,  C.  This  was  an  action  brought  by  Frank  N.  Mun- 
ger  against  the  Pheniz  Insurance  Company  of  Brooklyn,  oa 
a  policy  of  insurance  for  one  thousand  dollars,  issued  by  th» 
latter  on  a  barn  and  carriage  house  belonging  to  the  former. 
The  insured  property  wap  destroyed  by  fire  on  the  twenty** 
fourth  day  of  November,  1887.  The  plaintiff's  petition  con* 
tained  the  following  allegations  as  to  the  performance  of  ail 
conditions  precedent  and  notice  to  the  company  of  the  loss: 
^  That  after  said  loss  plaintiff  performed  each  and  all  of  th» 
matters  and  things  required  of  him  to  be  done  by  the  terms  of 
said  policy  of  insurance,  and  has  and  did  perform  all  the  con-^ 
ditions  precedent  on  his  part,  except  that  he  did  not  withia 
thirty  days  after  the  loss  make  and  forward  to  said  company 
a  verified  statement  of  said  loss  as  provided  for  in  said  policy; 
but  plaintiff  says  that  within  ten  days  after  the  said  fire^ 
and  after  said  company  had  been  duly  notified  of  Baid  loss^ 
plaintiff  applied  to  W.  H.  Bell,  the  agent  for  the  company  at 
Belleville,  Kansas,  and  who  made  said  contract  of  insurance 
with  said  plaintiff,  and  who  was  their  authorized  agent  to  issue^ 
policies  of  insurance  for  said  company  and  consummate  the- 
contract,  who  informed  the  plaintiff  that  it  was  of  no  use  to 
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make  a  verified  statement  of  the  loss  by  said  fire;  that  said 
company  did  not  insist  on  those  provisions  in  their  policy^ 
and  that  the  company  would  pay  said  loss  in  a  few  days;  thai 
plaintiff,  relying  on  what  said  Bell  told  him,  did  not  make  out 
a  verified  statement  of  said  loss  within  thirty  days  after  said 
loss,  but  thereafter,  and  in  the  month  of  March,  1888,  he  learned 
that  the  said  company  claimed  that  proof  of  loss,  duly  verified^ 
with  the  certificate  of  a  magistrate  and  of  a  builder,  should 
have  been  sent,  notwithstanding  the  waiver  of  the  same  by 
said  W.  H.  Bell;  and  said  Munger  then,  and  on  or  about  the 
16th  of  March,  1888,  made  out  and  forwarded  by  mail  to  said 
company's  western  department  office  at  Chicago  a  duly  veri* 
fted  proof  of  loss,  with  certificate  of  a  magistrate  and  of  a. 
builder  thereto  attached,  as  required  by  said  polioyi  and  tho^ 
same  was  received  by  said  company;  that  if  the  said  Bell 
did  not  have  the  authority  to  waive  the  requirements  of  said 
policy  relative  to  proof  of  loss,  plaintifi*  did  not  know  it,  but 
on  the  contrary  supposed  he  had  such  authority.'* 

The  insurance  company  answered,  and  set  up  six  defenses. 
The  first  and  second  defenses  alleged  that  Munger  misrepre^ 
NDted  the  facts  as  to  the  ownership  of  the  land  upon  whicb 
the  insured  property  stood.  The  third  defense  was,  that  Mun- 
ger  had  failed  to  comply  with  the  conditions  of  the  policy, 
which  required  him  within  thirty  days  after  the  loss  to  make- 
proof  and  submit  it  to  the  defendant  company,  and  that  by 
reason  of  such  failure  the  policy  became  void.  The  fourths 
defense  averred  that  *'  W.  H.  Bell  was  not  their  authorized 
Agent  to  adjust  or  settle  losses,  and  that  he  never  had  any  au* 
tbority  delegated  to  him  by  said  company  defendant  to  adjust 
or  settle  the  loss  claimed  by  plaintiff,  or  to  waive  the  terms^ 
or  conditions  of  said  contract,  as  provided  by  condition  6  ia 
Baid  policy,"  which  reads  as  follows:  — 

"6.  •  ...  It  is  understood  and  agreed  that  agents  of  thi» 
company  have  no  authority,  in  any  manner,  or  by  any  act  or 
omission  whatsoever,  either  before  or  after  making  this  con* 
tract,  to  waive,  alter,  modify,  strike  from  this  policy,  or  other- 
wise to  change  any  of  its  conditions  or  restrictions,  except  by^ 
distinct  specific  agreement  clearly  expressed  and  indorsed 
hereupon,  and  signed  by  the  agent  making  it.  Nor  shall  si«^ 
lence  upon  receipt  of  notice  of  breach  of  any  condition  or 
restriction  herein,  or  failure  to  declare  this  policy  forfeited 
thereby,  or  the  issuance  of  any  renewal  or  new  policy,  or  the 
acceptance  of  any  premium  or  other  money,  or  any  other  act 
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or  omission  whateyer,  by  any  agf'nt  of  this  company,  whether 
with  or  without  the  knowledge  of  such  breach,  or  whether  be- 
fore or  after  the  making  of  this  contract,  work  any  waiver  of 
«ny  such  conditions  or  restrictions,  or  effect  any  estoppel 
against  this  company,  or  deprive  it  of  any  forfeitore  or  defense, 
either  in  law  or  in  equity,  to  any  action  upon  this  policy." 

The  plaintiff's  amended  reply  alleged  that  he  requested  W. 
H.  Bell  to  write  to  the  defendant  and  ask  it  to  give  his  loss 
attention  and  adjust  the  same,  and  that  the  general  agent  of 
the  defendant  wrote  Bell,  within  thirty  days  after  the  loss, 
that  the  plaintiff's  loss  would  have  attention  and  be  adjusted, 
which  letter  was  shown  to  the  plaintiff,  and  he  relied  on  the 
promise  of  the  general  agent,  as  well  as  its  local  agent,  so 
made  to  him,  as  he  had  alleged  in  his  petition,  notwithstand* 
tng  the  verified  proof  of  loss  was  not  sent  to  the  company 
within  thirty  days  after  the  fire.  The  case  was  tried  by  the 
Ksonrt,  and  resulted  in  a  judgment  for  the  plaintiff  for  the 
amount  of  the  policy  and  interest  The  insurance  company 
brings  the  case  here. 

The  controlling  question  in  this  case  is,  whether  or  not  the 
insurance  company  waived  any  of  the  written  conditions  of 
the  policy  requiring  the  assured  to  give  notice  of  loss,  and 
render  an  account  of  the  same  to  the  company  within  thirty 
days^  after  the  fire.  To  establish  a  waiver,  the  plaintiff  testi- 
fied over  the  objection  of  the  defendant  that,  — 

**  Mr.  Bell  told  me  it  was  not  necessary;  ,that  he  never  had 
inade  proofs  of  any  losses  that  he  had  had  in  town,  and  that 
none  of  the  companies  doing  business  here  ever  made  proofs 
that  he  knew  oL  He  told  me  that  he  had  notified  the  com- 
pany of  the  loss,  and  that  there  would  undoubtedly  be  an 
agent  here  in  a  very  fbW  days  to  attend  to  it  He  also  cited 
me  to  a  building  on  the  corner  that  he  had  a  risk  on;  that 
they  made  no  proof,  and  that  the  adjuster  had  been  here  and 
adjusted  the  loss.  Told  me  it  would  be  better  to  let  it  stand 
until  the  adjuster  came,  and  then  if  he  required  proof  I  coald 
make  it,  or  he  could  ask  me  any  questions  he  saw  fit  about  the 
fire." 

To  further  establish  the  fact  of  a  waiver,  the  plaintiff  plaoed 
W.  H.  Bell,  the  agent  of  the  company,  upon  the  witness  stand, 
who  testified  that  his  business  was  ^  real  estate,  farm  loans, 
and  insurance."  He  designated  four  insurance  companies 
for  which  he  was  agent:  The  Insurance  Company  of  North 
America,  the  Farmers',  the  Connecticut,  and  the  Phenix  of 
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Brooklyn;  that  he  had  never  before  had  a  lott  under  a  polioj 
issued  by  the  latter  company. 

The  next  witness  called  by  the  plaintiff  was  George  8.  Sim- 
ends,  who  had  been  local  or  recording  agent  for  different  in- 
surance companies  for  about  ten  years.  The  witness  was  then 
asked  if  he  was  familiar  with  the  practice  and  rules  of  insur- 
ance business  in  reference  to  losses,  and  the  conduct  of  the 
business  after  a  loss  had  occurred,  in  the  vicinity  of  Belleville. 
Objection  was  made  to  this  question,  and  the  court  asked 
counsel  what  he  wanted  to  show  by  this  question.  The  fid- 
lowing  appears  in  the  record:  — 

'^Mr.  Kennett  [Munger's  counsel]:  we  wish  to  show  by 
this  witness  that  the  custom  of  insurance  companies  in  this 
vicinity  is  to  never  require  proofs  of  loss  until  an  examination 
has  been  made  by  an  adjuster,  and  that  provision  of  the  policy 
is  never  insisted  upon.  Objected  to  by  defendant  as  being 
incompetent,  irrelevant,  and  immaterial,  which  objection  was 
by  the  court  overruled,  to  which  ruling  the  defendant  excepted. 
"A.  I  do,  BO  far  as  I  have  been  connected  with  them  —  my 
companies  —  companies  which  I  represent. 

"Q.  You  may  state  what  the  custom  of  insurance  compan- 
ies is,  in  this  neighborhood,  in  reference  to  requiring  proofs  of 
loss,  and  whether  such  proofs  are  or  are  not  required  before 
examiaation  is  made  by  the  adjuster.  Objected  to  by  defend- 
ant as  being  incompetent,  irrelevant,  and  immaterial,  which 
objection  was  by  the  court  overruled,  to  which  ruling  the  de- 
fendant excepted. 

"A.  I  have  never  known  of  a  case  wherein  it  has  been  re- 
quired until  this  case;  never  has  one  come  to  my  knowledge. 
^'Q.  Have  you  been  familiar  with  the  facts  and  circum- 
stances and  the  adjustment  of  insurance  losses  that  have  oo- 
enned  in  this  vicinity  si^ce  your  residence  here?  A.  I  have, 
in  several  instances. 

*'Mr.  England:  We  object  to  the  question  because  it  is  in- 
competent, irrelevant, and  immaterial, and  move  to  strikeout, 
the  answer  for  the  same  reasons;  which  objection  and  motion 
were  by  the  court  overruled,  to  which  ruling  defendant  ex- 
cepted." 

Other  evidence  of  like  import  was  admitted,  over  the  de- 
fendants objections. 

We  are  clearly  of  the  opinion  that  this  evidence  was  incom- 
petent, and  prejudicial  to  the  rights  of  the  defendant.  The 
plainlifT  was  attempting  to  establish  a  waiver  of  certain  con- 
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ditiona  imposed  by  an  express  contract  entered  into  by  him 
and  the  defendant  The  evidence  could  not  by  any  fair  io* 
terpretation  be  made  to  extend  beyond  the  custom  of  the^ 
party  making  the  contract  In  other  words,  the  defendant 
could  not  be  bound  by  the  usage  and  custom  of  other  oom«^ 
panics  doing  business  in  the  vicinity,  where  it  bad  expressly 
contracted  for  the  performance  of  a  certain  condition  precedent 
before  the  plaintiff  would  be  entitled  to  recover.  We  think 
evidence  would  be  admissible  as  to  the  usage  and  castom  of 
the  defendant  in  the  vicinity,  in  regard  to  the  waiver  of  the- 
proof  of  loss,  but  we  know  of  no  rule  by  which  it  could  be- 
bound  by  the  practice  and  asage  of  other  insurance  companies 
in  the  same  locality. 

In  the  case  of  Insurance  Co.  v.  Norton^  96  U.  S.  234,  Mr. 
Justice  Bradley,  in  speaking  for  a  majority  of  the  court,  said: 
"  As  denoting  the  power  given  by  an  insurance  company  io  a 
local  agent,  evidence  is  admissible  as  to  its  practice  in  allow* 
ing  him  to  extend  the  time  for  the  payment  of  premium  notes; 
and  the  jury,  upon  such  evidence,  may  find  whether  he  waa 
authorized  to  make  such  an  extension,  and  if  so,  whether  it 
was  in  fact  made  in  the  case  on  trial."  Where  there  is  aa 
express  contract,  we  do  not  think  it  can  be  varied  by  the  cus* 
tom  of  other  parties. 

In  Oraham  v.  Trimmer^  6  Kan.  237,  it  was  said:  ^  It  is^ 
however,  to  be  remarked  that  evidence  of  the  nature  referred 
to  will  not  have  the  effect  of  changing  or  affecting  an  expresa 
coFitract  of  the  parties  in  regard  to  the  subject-matter  to  which 
it  is  directed.'' 

In  Stout  V.  McLachlin,  38  Kan.  120,  the  rule  is  stated:  ^  The 
proof  of  usage  can  only  be  received  to  show  the  intention  or 
understanding  of  the  parties  in  the  absence  of  specific  agree- 
ment or  to  explain  the  terms  of  a  written  contract" 

In  the  case  of  Barnard  v.  Kellogg^  10  Wall.  390,  Mr.  Justice 
Davis  said:  *'The  proper  office  of  a  custom  or  usage  in  trade 
.is  to  ascertain  and  explain  the  meaning  and  intention  of  the 
parties  to  a  contract,  whether  written  or  in  parol,  which  could 
not  be  done  without  the  aid  of  this  extrinsic  evidence.  It  does 
not  go  beyond  this,  and  is  used  as  a  mode  of  interpretation,. 
on  the  theory  that  the  parties  knew  of  its  existence,  and  con- 
tracted with  reference  to  it  It  is  often  employed  to  explain 
words  or  phrases  in  a  contract  of  doubtful  signification,  or 
which  maybe  understood  in  different  senses,  according  to tha 
subject-matter  to  which  they  are  applied." 


._j 
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But  if  it  be  inconsistent  with  the  contract,  or  expressly  or 
by  necessary  implication  contradicts  it,  it  cannot  be  received 
in  evidence  to  affect  it  ''  Usage,"  says  Lord  Lyndhnrst,  **  may 
be  admissible  to  explain  what  is  doubtful;  it  is  never  admit* 
eible  to  contradict  what  is  plain/' 

In  the  case  of  Simmons  v.  Law^  8  Keyes,  219,  the  court  said: 
^A  clear,  certain,  and  distinct  contract  is  not  subject  to  mod- 
ification by  proof  of  usage.  Such  a  contract  disposes  of  all 
customs  by  its  own  terms,  and  by  its  terms  alone  is  the  con* 
dnct  of  the  parties  to  be  regulated,  and  thas  their  liability  to 
La  determined." 

The  supreme  court  of  Illinois  held,  in  the  case  of  Dixon  t. 
Danham^  14  111.  324,  that  no  usage  or  custom  could  be  ad- 
mitted  in  evidence  to  vary  or  control  the  express  terms  of  a 
contract,  but  that  evidence  might  be  admitted  to  determine 
that  which  by  the  terms  of  the  contract  was  left  undeter* 
mined. 

In  the  case  of  Schooner  ReeridSf  2  Sum.  567,  Mr.  Justice 
Story  stated  the  correct  rule  when  he  said:  ''The  true  and 
appropriate  office  of  a  usage  or  custom  is  to  interpret  the 
otherwise  undeterminate  intention  of  the  parties,  and  to  a^ 
certain  the  nature  and  extent  of  their  contracts,  arising  not 
from  the  express  stipulations,  but  from  mere  implications 
and  presumptions  and  acts  of  a  doubtful  or  equivocal  charac« 
ter.  As  sustaining  this  doctrine,  see  Clark's  Brown  on  Usage 
and  Customs,  83,  and  authorities  there  cited;  Lawson  on 
Usages  and  Customs,  435;  Partridge  v.  Ineuranee  Co.^  16  Wall. 
575. 

Ill  this  case  there  was  a  written  contract,  expressing  what 
waa  to  be  done  by  the  parties;  and  we  do  not  think  this  agree- 
ment could  be  modified  by  the  custom  of  other  insurance 
companies  or  their  agents,  in  regard  to  dispensing  with  proofs 
of  loss.  If  it  had  been  the  custom  and  usage  of  the  plaintiff 
in  error  not  to  require  these  proofs  of  loss,  the  evidence  might 
be  competent,  for  the  purpose  of  indicating  the  power  given 
by  the  company  to  its  agents  to  waive  such  requirements,  as 
<tated  in  the  case  of  Insurance  Co,  v.  Norton^  96  U.  S.  234;  but 
beyond  that  we  do  not  think  the  rule  should  be  extended. 

As  this  case  must  go  back  to  the  district  court  for  another 
tnal,  and  the  question  of  the  authority  of  the  agent  of  the 
plaintiff  in  error  is  one  of  the  controlling  questions  in  the 
<Jwe,  it  becomes  necessary  for  us  to  determine  the  nature  and 
extent  of  bis  authority.     In  speaking  of  such  agents,  Mr.  Ju** 
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tice  Brevrer  Baid,  in  the  case  of  American  Central  /«•.  Co.  T« 
MeLanaihan,  11  Kan.  549:  ''The  bulk  of  the  fire  insixrano^ 
business  of  this  state  is  done  by  eastern  companies,  which  ar» 
represented  here  by  agents.    These  agents  are  authorized  to 
Issae  policies  of  insurance,  and  the  entire  consummation  of 
the  contract  is  intrusted  to  them.     Blank  policies,  signed  bj 
the  home  officers  of  the  company,  to  be  filled  up  and  issued, 
and   to  be  binding  when  countersigned   by  the  agent,  are 
placed  in  their  hands.    It  is  a  matter  of  no  small  moment, 
therefore,  that  the  exact  measure  and  limit  of  the  powers  of 
these  agents  be  understood.     All  the  assured  knows  about  the 
company  is  generally  through  the  agent    All  the  information 
as  to  the  powers  of  and  limitations  upon  the  agent  is  received 
from  him.    Practically,  the  agent  is  the  principal  in  the 
making  of  the  contract     It  seems  to  us,  therefore,  that  the 
rule  may  be  properly  thus  laid  down,  that  an  agent  author- 
ized  to  issue  policies  of  insurance,  and  consummate  the  con- 
tract, binds  his  principal  by  any  act,  agreement,  representation, 
or  waiver,  within  the  ordinary  scope  and  limit  of  insurance 
business,  which  is  not  known  by  the  assured  to  be  beyond 
the  authority  granted  to  the  agent" 

In  the  case  of  Oerman  Ins,  Co.  v.  Oray^  43  Kan.  497,  19 
Am.  St  Rep.  150,  this  case  was  followed,  and  it  was  held  in 
that  case  that,  '*an  insurance  company  might  through  ite 
agents,  by  a  parol  contract,  waive  provisions  stated  in  the 
policy  with  reference  to  the  manner  of  altering  or  waiving  its 
terms  and  conditions.  In  Westchester  F.  Ins.  Co.  v.  Earle^  33 
Mich.  143,  the  court,  in  considering  the  question  whether  an 
agent  of  a  company  might  change  by  parol  the  conditions  of 
a  policy  wherein  it  was  provided  that  it  could  only  be  done 
upon  the  consent  of  the  company  written  thereon,  held  that 
the  written  policy  might  be  changed  by  parol,  and  stated 
that  *a  written  bargain  is  of  no  higher  legal  degree  than  a 
parol  one.  Either  may  vary  or  discharge  the  other,  and 
there  can  be  no  more  force  in  an  agreement  in  writing  not  to 
agree  by  parol,  than  in  a  parol  agreement  not  to  agree  in 
writing.  Every  such  agreement  is  ended  by  the  new  one 
which  contradicts  it'" 

It  is  claimed  that  by  the  sixth  condition  in  the  policy 
agents  of  the  company  have  no  authority  to  make  any 
changes  except  by  distinct  agreements  in  writing,  indorsed 
on  the  policy,  and  signed  by  the  agent  making  them*  The 
answer  to  this  contention  is  that  a  corporation  can  act  only 
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throagh  its  agents.  The  linaitation  and  restriction  is  too 
broad  and  sweeping.  ^Agents  of  this  company  have  no  au« 
thority  in  any  manner  or  by  any  act  or  omission/'  etc.,  is  the 
laoguage  of  the  restrictive  proviso.  What  agents  or  officer  caa 
ohaage  or  modify  the  terms  of  a  policy  unless  it  be  in  vrriting 
and  indorsed  thereon?  Not  the  president;  he  is  bat  an  agents 
with  extended  powers;  not  the  general  agent,  because  he  ia 
only  an  agent  with  less  power,  perhaps,  than  the  president. 
''A  contracting  party  cannot  so  tie  his  own  hands,  so  restrict 
his  own  legal  capacity  for  future  i&ction,  that  he  has  not  tho 
power,  even  with  the  assent  of  the  other  party,  to  bind  or  ob» 
ligate  himself  by  his  further  action  or  agreement,  contrary  to 
the  terms  of  the  written  contract":  Larnbertan  v.  ConneetictU 
F.  Ins.  Co.^  S9  Minn.  129. 

^The  fact  that  a  policy  is  written  does  not  prevent  ita 
change  by  subsequent  parol  agreement  Any  written  con* 
tract  not  within  the  statute  of  frauds  may  be  changed  by 
parol":  Westchester  F.  Ins.  Go.  v. EarUy  33  Mich.  143;  Seaman 
V.  (ySaray  29  Mich.  66.  This  rule  has  been  applied  to  the 
enlargement  and  continuance  of  policies  of  insurance:  Kenne- 
kc  Co.  V.  Axugwta  Ins.  Co.,  6  Gray,  209;  Trustees  eU.  T.  Brook* 
lyn  F,  Ins.  Co.,  19  N.  Y.  805. 

Upon  the  question  of  the  power  of  an  agent  to  Waive  proof 
^t  loss,  the  rule  is  laid  down  in  Wood  on  Fire  Insurance,  seo* 
419,— 

^  Where  an  agent  is  intrusted  with  policies  signed  in  blanks 
aad  is  authorized  to  issue  them  upon  the  application  of  parties 
seeking  insurance,  he  is  thereby  clothed  with  apparent  author- 
ity to  bind  the  party  in  reference  to  any  condition  of  the  con- 
tract,  whether  precedent  or  subsequent,  and  may  waive  notice 
or  proofis  of  loss,  and  may  bind  the  company  by  his  admissiona 
in  respect  thereto." 
Again  the  same  author  says, — 

^Although  the  policy  specially  provides  that  preliminary 
proof  of  loss  shall  be  made  in  a  particular  mode,  and  within 
a  certain  limited  time,  yet  the  company  may,  through  ita 
agents  even,  waive  the  benefits  of  the  provisions,  and  a  waiver 
may  be  implied  from  the  manner  in  which  the  company  or 
its  agents  have  dealt  with  the  policy  holder  subsequent  to  the 
loss;  and  where  there  is  no  dispute  as  to  the  facts,  the  ques* 
tion  as  to  whether  compliance  with  such  preliminaries  has 
been  waived  is  one  of  law  for  the  court ":  Wood  on  Fire  Insur- 
SQce,  sec.  HI.    See  also  Bliss  on  Insurance,  sec.  296;  Phenix 
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ifu.  Oo.  ▼.  Bowdrie,  67  Misa.  620;  19  Am.  St.  Bep.  326;  Intmr^ 
unee  Co.  y.  Colt,  20  Wall.  560. 

We  think  the  Gommission  of  W.  H.  Bell  from  the  plaintiff 
in  error  constituted  him  a  general  agent  of  the  company  at 
Belleville,  with  full  power  to  receive  proposals  for  inauranoe 
against  loss  and  damage  by  fire,  to  fix  rates  of  premiamy  ro- 
<$eive  moneys,  and  countersign,  issue,  and  renew  policiea.  As 
«tated  in  the  case  of  Oerman  Im.  Co.  T.  Qray,  43  Kan.  497, 19 
Am.  St.  Rep.  160,  he  fully  represented  the  company  within  a 
certain  district.  He  was  authorized  to  do  business  for  the 
plaintiff  in  error  at  Belleville  and  vicinity.  All  the  knowl* 
«dge  the  insured  had  of  tlie  company  at  the  time  he  obtained 
his  policy  and  sustained  the  loss  was  through  this  agent. 

In  the  case  of  Rivara  y.  QueenU  Ins.  Co.,  62  Miss.  728,  it  was 
said:  ^'  The  powers  of  insurance  agents  to  bind  their  com- 
panies are  varied  by  the  character  of  the  functions  they  are 
•employed  to  perform.  Their  powers  in  this  respect  may  be 
limited  by  the  companies,  but  parties  dealing  with  them  as 
to  matters  within  the  real  or  apparent  scope  of  their  agency 
are  not  affected  by  such  limitations  unless  they  had  notice  of 
the  same.  An  insurance  agent  clothed  with  authority  to 
make  contracts  of  insurance,  or  to  issue  policies,  stands  in  the 
-stead  of  the  company  to  the  assured.  His  acts  and  declara- 
tions in  reference  to  such  business  are  the  acts  and  declara- 
tions of  the  company.  The  company  is  bound,  not  only  by 
notice  to  such  agent,  but  by  anything  said  or  done  by  him  in 
relation  to  the  contract  or  risk,  either  before  or  after  the  con- 
tract is  made." 

The  judgment  of  the  district  court  should  be  reversed,  and 
a  new  trial  granted,  upon  the  first  assignment  of  error  die- 
cussed  in  this  opinion. 

By  the  Court.    It  is  so  ordered* 
All  the  Justices  concurring. 


CosTOM  — Wksit  Proof  or  Will  non  Coktbol  Gohtbaot. — A  loosl 
usage,  inooasisteat  wifch  an  express  ooatraot  made  at  the  plaoe  where  au^ 
usage  preTails,  or  oontradictiag  its  terms,  is  not  a  part  of  euoh  eontrao^ 
«Qd  oanaot  be  givea  ia  evideaoe  to  ooatradiot  or  avoid  it:  Hvpptr  T. 
8agt,  112  N.  Y.  630;  8  Am.  St  Rep.  771»  and  note;  Bn^um  t.  FiM&t, 
113  Mass.  136;  18  Am.  Rep.  463;  ttoMiaXL  t.  SvMlk,  63  Me.  105}  18  Am. 
Rep.  200,  and  extended  note;  Boardman  t.  Spooner^  13  Allen,  S53;  90 
Am.  Deo.  196,  and  note;  Oox  v.  PeUrsoti,  30  Ala.  608;  68  Am.  Dea 
145;  Bowhw  ▼.  Lambert,  28  Ala.  70t;  65  Am.  I>eo.  874,  and  note^  witk 
prior  cases  ooUected.  See  also  extended  note  to  WiUmerimig  t.  JTo 
<7ai^%,  6  Am.  Rep.  678;  Lake  Shore  etc  B'y  Oa,  w.  Bkkarda^  126  UL  448L 
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^  local  uage  tliai  notice  of  ibo  canoellAtioii  of  a  polioy  of  intanuiot  ihiA  be 
^Ten  4o  tbe  broker  by  whom  it  wm  obtaiued  oannot  be  allowed  to  preyail 
^rhere  tbe  polioy  ■tipnlates  that  notioe  shall  be  given  to  the  aaeored:  Myi»al 
Am.  8oc  T.  ScottiMk  (Tnion  etc  Jm.  Co.,  84  Va.  116;  10  Am.  St.  Rep.  819, 
«iid  note.  If,  however,  an  insurance  company  by  its  own  habits  and  course 
«f  dealing  oreafees  in  the  mind  of  a  policy  holder  a  belief  that  a  particolar 
eoaditien  in  its  polioy  will  be  waived,  it  is  binding  on  the  oompanjt  Eomt 
FrateOkm  t.  Avery,  86  Ala.  848;  7  Am.  St  Itep.  64. 

Jmsvraxgm —  WArrxE  ov  Com  Dinoirs  bt  Aokmts.  —  A  polioy  of  insiiraaoe 
eaa  be  modified  or  a  condition  therein  waived  by  the  general  agent  of  the 
company:  Oerman  fna,  Co,  v.  Oray,  43  Kan.  497;  19  Am.  St.  Bep.  160,  and 
Aota  with  easee  coUeoted.  See  also  DibbreU  v.  Qeorgia,  Hom$  Ins,  Co,,  110 
K.  G.  103;  28  Am.  St  Bep.  678^  and  note;  Berry  v.  American  etc  Ine.  Oa, 
132  N.  T.  49;  28  Am.  St  Bep.  648,  and  note;  also  monographle  note  t» 
Wkeaiem  w.  North  BrUiak  ete,  /fw.  Ob.»  9  Am.  St  Bep.  229-238L 


Wagnbb  V.  Dabby, 

[49  Kamus,  S4S.] 

MwmnTn&B  Lisks  ^  Who  EifTrrLSD  to.  — A  lien  is  not  acquired  by  *  ▼«»• 
dor  for  materials  sold  to  a  contractor  when  they  are  supplied  under  as 
ordinary  sale  on  credit  to  him  only,  thoagh  he  may  actually  use  them 
in  building  a  house  or  making  an  improvement 

Bitter  and  SHdmore^  for  the  plaintiff  in  error. 

John^  WisweUf  and  Jo$eph  T.  Ryeraon  and  Son^  for  the  de- 
fendant. 

HoBTONy  C.  J.  This  wa8  an  action  broaght  by  Adam  Wag- 
Aer,  assignee  of  Swift's  Iron  and  Steel  Works,  against  H.  0. 
Darby  and  others,  to  enforce  a  lien  upon  certain  lots  in  the 
<sity  of  Columbus  in  this  state.  The  plaintiff  claimed  to  ha?e 
sold  H.  C.  Darby,  under  a  contract,  iron  amounting  to 
12,023.21  on  July  18,  1887,  for  the  erection  of  a  standpipe 
^m  the  lots.  The  plaintiff  resided  at  Newport,  Kentucky, 
4nd  owned  and  operated  iron  mills  at  that  place.  H.  C. 
Darby  owned  and  operated  shops  at  Kansas  City,  Missouri, 
and  kept  his  general  offices  there.  He  was  engaged  in  the 
manufacturing  of  steam  boilers,  in  the  repairing  and  rebuild- 
ing of  second-hand  boilers,  in  the  manfacturing  of  engines,  in 
the  erection  of  standpipes,  and  in  the  repairing  of  gas  systems. 
About  50,000  pounds  of  the  iron  purchased  on  July  18th,  of 
the  value  of  $1,325,  was  used  by  Darby  in  the  erection  of  the 
«tandpipe.  The  balance  of  the  iron  was  used  by  him  for 
other  purposes.  A  trial  was  had  before  the  court  without  a 
JQry.    No  special  findings  of  fact  were  requested  or  filed.     A 
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personal  judgment  was  rendered  in  favor  of  the  plaintiff  mxkA 
against  Darby  for  the  value  of  the  iro'i  |ii!rc!iiRed,  but  a  gen- 
eral  finding  was  made  against  the  plainud'  upon  the  me- 
chanic's lien,  and  a  judgment  entered  accordingly. 

A  lien  is  not  acquired  by  a  vendor  for  materials  sold  to  a- 
contractor,  when  they  are  supplied  under  an  ordinary  sale  ott 
credit,  though  the  contractor  may  actually  use  them  in  build* 
ing  a  house  or  making  an  improvement:  Clark  v.  HaU^  lO 
Kan.  81;  Weaver  v.  Sella,  10  Kan.  609;  Chapin  v.  Pertse  Paper 
Worh,  80  Conn.  471;  79  Am.  Dec.  263;  Odd  Fellows'  Hall  r. 
Maeaer,  24  Pa.  St.  507;  64  Am.  Deo.  675.  The  general  find- 
ing and  judgment  that  the  plaintiff  had  no  lien  on  the  lot» 
compels  an  affirmance,  if  there  is  any  evidence  ia  the^ 
record  tending  to  show  that  the  iron  was  furnished  at  Kansa^^ 
City,  Missouri,  upon  the  credit  of  the  contractor,  and  not 
upon  that  of  the  building.  There  is  ample  evidence  sustain- 
ing such  a  view  of  the  case,  and  therefore  the  judgment  of 
the  district  court  must  be  affirmed.     \ 


Mboranio*8  Lixns  —Who  Bntitlbd  to.  —If  mmterials  an  aold  and  da- 
liverod  to  a  oootraotor  without  any  knowledgo  oa  the  part  of  the  eeUer  tha^ 
they  are  to  be  need  in  the  eonatruotion  of  a  partienlar  building,  the  ▼endor 
eannot  maintain  a  lien  against  the  owner  of  snoh  building:  WhUUerr,  Pmge^ 
8<mnd  etc  Batiki:tg  Co.,  4  Wash.  666;  31  Am.  St.  Rep.  M4,  and  note  wit^ 
eaaei  eolleotcd. 


I  

O'Kbbffb  u  First  National 

[«  Kamam,  M7.] 

Hmotiiblb  Nans  Mat  bb  Trav8FB]uuu>  bt  Mbbb  Dbutbrt  and  witk* 
out  written  indorsement. 

NaOOTLUILB  IK8TBUMBKT8  —  POSSBSSIOIT  AS  EviDBKOB  OV  OWMBBSHIP.  — 1» 

an  action  to  reooTer  on  a  note  and  to  foreclose  a  mortgage  given  a» 
security  therefor,  the  possession  of  the  note,  although  it  oontaina  n» 
written  indorsement  or  transfer  to  the  holder,  is  prtma/ade  OTidenoe  ot 
ownership  as  between  such  holder  and  the  Tendee  of  the  mortgaged 
premises,  who  purchased  after  the  execution  of  the  mortgage. 

/•  A.  Broughten^  for  the  plaintiffs  in  error. 

John  F.  Coon,  and  Oregg  and  Oregg^  for  the  defendants  1ml 
error, 

Johnston,  J.  This  was  an  action  brought  by  the  Firsts 
National  Bank  of  Frankfort,  Kansas,  to  recover  upon  a  prom- 
issory note  executed  on  the  fourteenth  day  of  May,  1883,  by^ 
H.  H.  Lowery  and  Mary  B.  Lowery,  to  Walter  Bowman  and? 
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Henry  Bowman  Brady  for  fifteen  hundred  dollars,  payable 
October  1,  1886,  with  interest  at  the  rate  of  eight  per  cent  .per 
annum,  and  also  to  foreclose  a  mortgage  executed  by  th« 
Lowerys  upon  the  same  day  to  secure  the  payment  of  the 
note.  The  bank  alleged  in  its  petition  that  the  payees  named 
in  the  note,  for  a  valuable  consideration,  had  sold  and  deliv- 
ered the  note  to  it  before  the  maturity  thereof,  and  that  it  wat 
then  the  holder  and  owner  of  the  note  and  coupons  as  well  as 
the  mortgage  deed,  and  was  entitled  to  sue  and  maintain  its 
action  thereon.  It  was  also  alleged  that  default  had  beea 
made  in  the  payment  of  the  interest  due  upon  the  note,  and 
that  according  to  the  terms  of  the  note  and  mortgage  the  whole 
amount  was  then  due,  and  that  on  the  first  day  of  October, 
1885,  there  was  due  the  bank  thereon  the  sum  of  $1,620. 
There  was  a  further  allegation  that  subsequent  to  the  execu- 
tion of  the  mortgage,  the  Lowerys  had  by  a  deed  of  general 
warranty  conveyed  the  land  to  Jeremiah  and  Catharine 
CVKeeffe,  and  they  were  made  defendants  in  the  action.  The 
O'Eeefies  filed  an  answer  setting  forth  several  defenses,  the 
first  of  which  was  a  general  denial.  The  Lowerys  answered^ 
admitting  the  execution  and  delivery  of  the  note  and  mort- 
gage, for  which  they  received  the  full  amount  of  fifteen  hun- 
dred dollars;  and  the  bank  replied,  denying  all  the  allegations 
Mt  forth  in  the  answer  and  cross  petition  of  the  O'Keefies. 
At  the  May  term,  1889,  a  trial  was  had  by  the  court  without 
a  jury  upon  the  issues  so  formed,  and  the  bank  offered  in  evi- 
dence the  note  and  coupons,  also  the  mortgage,  which  were 
admitted  over  the  objection  of  the  O'Keetfes.  No  other  evi- 
dence was  ofiered  by  either  party,  and  the  court  awarded 
judgment  against  the  makers  of  the  note,  and  decreed  the 
foreclosure  of  the  real  estate  described  in  the  mortgage. 

The  O'Keefies  now  contend  that  the  proof  offered  is  insuffi- 
cient to  sustain  the  judgment  that  was  rendered.  They  claim 
that,  as  the  issues  were  formed,  proof  was  necessary  that  the 
bank  was  the  owner  and  holder  of  the  note.  The  note  was 
not  indorsed  by  the  payees,  and  there  was  no  written  transfer 
of  the  Bame  to  the  bank,  and,  as  its  ownership  of  the  note  had 
been  denied,  it  was  incumbent  upon  the  bank  to  prove  that  it 
was  the  owner  and  holder  of  the  same.  We  think  the  proof 
offered  was  soflBcient  The  note  and  mortgage  were  in  the 
possession  of  the  bank  and  were  produced  by  it  at  the  trial. 
A  negotiable  note  may  be  transfered  without  written  indorse- 
ment and  by  mere  delivery.     The  possession  of  the  rote  and 
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its  production  at  the  trial  farniflhed  prima  facie  evidence  of 
ownersiiip  in  the  bank,  as  between  the  contending  parties  ia 
this  action.  If  the  controversy  had  been  between  the  payees 
and  a  stranger,  a  different  presumption  would  arise;  but  hers 
neither  the  payees  nor  the  makers  are  questioning  the  owner- 
ship of  the  note  by  the  bank;  and,  as  against  the  plaintiffs  in 
error,  who  only  claim  an  interest  in  the  premises  mortgaged 
to  secure  the  payment  of  the  note,  the  bank,  holding  poosos 
sion,  is  frimajade  the  owner. 

Some  of  the  considerations  presented  by  the  plaintiffs  in 
error  would  be  entitled  to  great  weight  if  the  payees  were  con- 
testing the  ownership  of  the  unindorsed  paper  with  a  stranger 
in  possession;  but  when  the  bank  produced  and  read  the  note 
in  support  of  its  title,  it  furnished  presumptive  evidence  upon 
which  it  might  safely  rest;  and  nothing  being  shown  to  repel 
the  force  of  the  presumption,  it  was  entitled  to  recover:  fPtU* 
KatM  V.  Norton^  3  Kan.  295;  Washington  v.  Hohariy  17  Kan. 
275;  Eggan  v.  Briggs,  23  Kan.  710;  StaU  Sav.  Ass'n  v.  Barber, 
85  Kan.  488;  Durein  v.  Moeser^  36  Kan.  441;  King  v.  QoUr 
echalk,  21  Iowa,  512;  TtUOe  v.  Becker,  4^1  Iowa,  486;  OiU  v. 
Johneon,  1  Met  (Ky.)  649;  Jackson  v.  Late,  82  N.  C.  405;  83 
Am.  Rep.  685;  Robertson  v.  Dunn^  87  N.  C.  191;  Qamer  v. 
Cook,  30  Ind.  331;  Qano  v.  McCarthy,  79  Ky.  409;  Pomeroy's 
Remedies,  sec.  140. 

The  judgment  of  the  district  court  will  be  aflBrmed. 


KsQOTiABLB  IiTSTBUMSirTs — Transvbb  bt  Mbbs  Dbutbbt.  — Tlio  tsly 

Inttramonta  transferable  by  delivory  ar«  bilU  and  notoa  payable  to  bearer  er 
payable  to  order  and  indoreed  in  blank:  Rm$$  t.  SmUkt  19  Tez.  171;  70  Am. 
Deo.  327.  A  note  payable  to  a  party  named  or  bearer  passes  by  mere  d^ 
livery  without  indorsement  by  the  party  named:  TiUman  r.  AiUea,  6  Sinedes 
4  M.  873;  43  Am.  Deo.  620,  and  note;  Putnam  t.  Orfnua,  1  McMnU.  9;  36 
Am.  Dea  250;  but  in  Illinois  this  is  not  trne:  Roo9a  t.  OrUt,  17  111.  450;  65 
Am.  Deo.  679,  and  note.  But  a  transferee  of  a  promissory  note  by  deliveiy 
without  indorsement,  while  he  acquires  title,  does  not  acquire  the  rights  ef 
ft  bonajide  purchaser:  Moore  r.  Miller^  6  Or.  254;  25  Am«  Rep.  618. 

NkOOTIABLB  iMflTRUMBNTS  ^  PoSSESSIOIT  A8  BTIDBVCB  OV  OwMBBSHIP.  •* 

The  possession  and  production  of  a  note  uncanceled  and  nnextinguiahed  by 
indorsements  of  payments  or  otherwise  ia  firtniayaeie  OTidenoe  that  the  holder 
is  the  owner  and  that  the  note  is  unpaid:  Perot  t.  Cooper,  17  CoL  80;  81  Am. 
St.  Rep.  268,  and  note  with  eases  collected;  notes  to  Vattiner,  Wiidimg,  109 
Am.  Dec.  351,  and  Bosm  y.  Smith,  70  Am.  Dec.  330.  The  nnexplained  poe> 
session  of  a  note  indorsed  in  blank  ia  presumptive  eTidenoe  of  own< 
h<ime$  T.  Peet,  77  Mich.  391. 
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Goodwin  u  Smith. 

r«  K^Mia,  so.] 

lououL  bAUi  AS  DiTBsnNO  Tur ant's  Titls  to  GBOwnra  Cbop.— A  tenant 
who  takes  a  lease  after  snit  in  mortgage  foreoloenre  hat  been  oommenced 
againat  his  landlord,  and  who  tows  a  crop  of  wheat  after  the  judgment 
in  foreeloenre,  is  not  entitled  te  any  share  of  snoh  erop,  if  before  it  ripens 
er  is  ready  to  harrest  there  has  been  a  Jndioial  sale  of  the  land  and  a 
shsnCTs  deed  to  the  purchaser.  In  s«eh  sass  the  pnrohaser  is  entitled 
te  the  wbote  of  the  erop. 

/allies  Lawrence  arid  W.  W.  Sehwinn^  for  the  plaintiffs  in 
tfrar. 

Charle$  WiUsie^  and  Reed  and  Nebeker^  for  the  defendants 
In  error. 

Sdcpson,  C.    This  action  was  commenced  to  restrain  Milton 
Smith,  the  defendant  in  error,  from  trespassing  upon  a  qnar- 
ler  section  of  land  in  Samner  County,  and  from  catting,  car- 
rying away,  or  disposing  of  a  wheat  crop  of  ninety  acres 
growing  on  said  land.     Smith  had  rented  the  land  for  a  year 
from  the  owner,  in  March,  1890.     He  had  planted  corn  and 
oats  in  the  spring,  and,  in  accordance  with  the  terms  of  his 
lease,  had  planted  ninety  acres  in  wheat  in  the  fall  of  1890. 
At  the  time  he  rented  the  land  a  salt  was  pending  to  foreclose 
a  mortgage  on  the  land  given  by  the  grantor  of  the  lessor. 
Jndgment  was  rendered  in  this  action  on  the  seventh  day 
of  May,    1890.      The   land   was  sold   at  judicial   sale  on 
the  twenty-ninth  day  of  December,  1890  (after  said  wheat 
was  up  and  growing),  and  the  sale  was  confirmed  and  the 
theriff  ordered  to  make  a  deed  on  the  second  day  of  January, 
1891.    The  sheriff  executed  a  deed  to  said  land  to  the  Alli- 
ance Trust  Company  on  the  fifth   day  of  January,  1891. 
Smith  was  ejected  from  said  land  by  the  sheriff,  under  a 
writ  of  possession,  on  the  second  day  of  February,  1891.     On 
the  twentieth,  day  of  June,  1891,  the  wheat  being  ripe  and 
ready  for  harvest.  Smith,  with  horses  and  reapers  and  help, 
entered  upon  said  land  with  the  intent  of  harvesting  and 
saying  said  wheat  crop,  and  of  keeping  two  thirds  of  said 
crop,  and  of  delivering  one  third  of  said  wheat  crop  to  the 
Alliance  Trust  Company  or  its  agents,  and  would  have  cut 
and  shocked  said  wheat  in  four  days'  time,  if  he  had  not  been 
prevented  by  the  temporary  injunction  issued  in  this  action. 
By  the  terms  of  his  lease.  Smith  was  entitled  to  two  thirds  of 
the  wheat  and  the  landlord  to  one  third.    Subsequently,  on 
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the  final  trial  of  the  case,  the  district  coart  of  Sumner  Coanty 
dissolved  the  pending  injunction,  and  rendered  judgment  in 
favor  of  Smith  for  costs.  The  Alliance  Trast  Company 
brings  the  case  here,  and  asks  qs  to  reverse  the  ruling  below 
Ibecause  they  claim  that  all  the  rights  of  Smith  were  divested 
by  the  sale  and  deed  under  the  foreclosure  proceedings.  The 
question  to  be  decided,  therefore,  is,  whether  a  tenant  is  en- 
titled  to  his  share  of  the  crop  who  takes  a  lease  after  a  aoit 
in  foreclosure  against  his  landlord  has  been  commenced,  and 
sows  a  crop  of  wheat  after  judgment  in  the  foreclosure  pro- 
eeedings,  and  there  is  a  judicial  sale  of  the  land,  and  a 
sheriff's  deed  to  the  purchaser  before  the  crop  ripens  and  is 
ready  to  harvest  Following  the  case  of  Bechnan  v.  SikeM^ 
85  Kan.  120,  and  authorities  cited  therein,  we  are  com- 
pelled to  answer  this  question  in  the  negative.  The  question 
is  not  new,  and  has  been  troublesome  with  the  courts,  and  a 
variety  of  contradictory  statements  can  be  found  in  the  books, 
but  the  best-considered  modern  cases  all  favor  the  view  of 
the  plaintiffs  in  error.    It  is  said  in  that  case:  — 

*^  The  lien  of  the  mortgage  and  the  judgment,  however,  at* 
tached  to  the  growing  crops  until  they  were  severed,  as  well 
as  to  the  land.  The  mortgagor  planted  the  crop  knowing 
that  it  was  subject  to  the  mortgage,  and  liable  to  be  divested 
by  the  foreclosure  and  sale  of  the  premises.  Any  one  who 
purchased  such  crops  from  him  took  them  subject  to  the  same 
contingency,  as  the  recorded  mortgage  and  decree  of  forclos- 
ure  were  notice  to  him  of  the  existence  of  the  lien.  If  the 
land  is  not  sold  until  the  crops  ripen  and  are  removed,  the 
vendee  of  the  mortgagor  would  ordinarily  get  a  good  title; 
but  if  the  land  was  sold  and  conveyed  while  the  crops  are 
still  growing,  and  there  was  no  reservation  or  waiver  of  the 
right  to  the  crop  at  such  sale,  the  title  to  the  same  would  pass 
with  the  land":  citing  Smith  v.  Hague^  25  Kan.  246;  CJiapfnan 
▼•  Veach,  32  Kan.  167;  Oaranflo  v.  Cooley,  33  Kan.  137;  Jones 
en  Mortgages,  sees.  676,  780, 1658;  1  Washburn  on  Real  Prop- 
erty, 3d  ed.,  124;  Jonea  v.  Thomas^  8  Blackf.  428;  Dawnard  v. 
Ghroff^  40  Iowa,  597;  Shepard  v.  PhUbHck^  2  Denio,  174;  Lans  v. 
King,  8  Wend.  584;  24  Am.  Dec.  105;  OUleU  v.  BaUam,  6 
Barb.  370;  Scriven  v.  Moote,  36  Mich.  64;  HowM  v.  Sehenek^ 
24  N.J.  L.  89;  Pitta  v.  Hendrix,  6  Oa.  452;  Rankin  v.  Kinaey^ 
7  111.  App.  215;  Sherman  v.  Will^t,  42  N.  Y.  146;  1  Schouler 
sii  Personal  Property,  188. 

While  that  case  was  between  the  purchaser  from  a  mor[' 
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gagor,  who  claimed  a  crop  of  growing  and  immature  corn,  and 

tiie  parchaser  of  the  land  at  a  foreclosure  sale,  we  think  the 

same  role  applies  to  a  tenant  who  leases  the  land  after  a  suit 

^or  foreekwure  has  been  commenced  and  sows  the  wheat  long 

after  judgment  has  been  rendered.    We  regard  the  case  of 

Dovmard  y.  Oroffy  40  Iowa,  597,  as  being  directly  in  point,  it 

being  a  controversy  as  to  the  rights  of  a  tenant  who  had 

leased  mortgaged  land.    The  mortgage  was  executed  on  the 

22d  of  October,  1867,  and  duly  recorded  on  October  22,  1869. 

November  1,  1870,  the  mortgagor  leased  said  premises,  by 

parol,  for  one  year,  and  the  lessee  went  into  possession.    Suit 

to  foreclose  the  mortgage  was  commenced  January  4,  1871. 

A  judgment  of  foreclosure  was  rendered  April  29,  1871,  and 

eheriff's  deed  executed  to  the  purchaser  on  May  8,  1871.    On 

this  state  of  facts  the  court  say:  — 

**  By  the  lease  from  Borstal,  the  mortgagor,  to  Leroy,  the 
latter  acquired  no  greater  rights  in  the  premises  than  the 
mortgagor  had.    The  tenant  stands  exactly  in  the  situation 
of  the  mortgagor.     As  between  the  mortgagor  and  mortgagee, 
the  latter,  by  the  foreclosure  and  sale,  became  entitled  to  the 
possession  of  the  premises  and  to  all  the  crops  then  growing 
tbereon.    This  right  of  the  purchaser  was  not  and  could  not 
be  defeated  by  reason  of  the  lease,  or  by  the  fact  that  the  pos- 
session was  in,  or  that  the  crops  were  grown  by,  the  lessee. 
The  right  to  the  possession  and  the  right  to  the  growing  crops 
passed  to  the  purchaser.     If  the  tenant  had  been  made  a 
party  to  the  foreclosure  suit,  the  possession  and  the  crops 
eould  have  been  delivered  to  him  by  process  under  that  judg- 
ment; but  since  he  was  not  made  a  party  thereto,  he  cannot 
obtain  that  remedy  except  by  some  other  action.     The  pur- 
chaser's rights,  however,  are  just  the  same  as  they  would  have 
been  if  the  tenant  had  been  made  a  party.     It  follows,  there' 
fore,  that  Groff,  by  his  purchase  and  sheriff's  deed,  became 
the  absolute  owner  of  the  premises,  including  the  crops  grow- 
ing tbereon;  and  by  his  conveyance  he  invested  the  plaintiff 
herein  with  that  ownership,  and  she  might  by  proper  action 
have  enforced  her  rights  as  such  owner  against  the  tenant. 
Her  failure  to  do  so  cannot  give  her  any  cause  of  action 
iigainst  the  defendant,  her  grantor.    There  was,  therefore, 
only  a  technical  breach  of  warranty,  entitling  plaintiff  to 
nominal  damages. 

'^Tbis  is  clearly  the  doctrine  of  all  the  cases,  both  ancient 
^  modem,  unless  it  may  be  the  case  of  CaaiiUy  v.  Rhode$^ 
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12  Ohio,  88,  and  that  case  seems  to  be  based  upon  a  eoDstmo- 
tion  of  the  appraisement  law  of  that  state;  and  the  whol^ 
matter  is  well  summed  up  in  Jones  t.  Hionuu^  8  Blackf.  428^ 
as  follows:  'A  mortgagor  is  not  entitled  to  emblements  a» 
tenants  at  will  are:  4  Kent's  Commentaries,  456.    A  mortga* 
gee  may  evict  the  mortgagor  without  notice,  and  retain  the 
emblements;  and  if  a  lease  be  granted  subsequently  to  the 
mortgage  without  his  concurrence,  he  may  evict  the  lessee 
without  notice,  and  retain  the  emblements':  Coote  oo  Mort- 
gages, 851;  2  Swift's  Digest,  156;  2  Cruise's  Digest,  108.     The 
reason  of  this  was  said  by  the  older  writers  to  be,  that  the 
lessee  was  evicted  by  a  title  paramount,  and  the  lease  of  the 
mortgagor  amounted  to  a  disseisin  of  the  mortgagee,  which 
rendered  the  lessee  upon  entry  a  wrongdoer;  but  a  sufficient- 
and  better  reason  appears  to  be  that  every  person  who  takes 
under  a  mortgagor  takes  subject  to  all  the  rights  of  the  mort-- 
gagee,  unimpaired  and  unaffected:  4  Kent's  Commentaries, 
157;  McKircher  v.  Hawley^  16  Johns.  289;  JcLckson  v.  Hapkit^ 
18  Johns.  487;  Dickenson  v.  Jackson^  6  Cow.  147.    When, 
therefore,  a  mortgagee  obtains  the  absolute  estate  in  fee  of 
the  mortgaged  premises,  by  becoming  the  purchaser  under  a 
foreclosure  and  sale,  he  is  entitled  to  the  emblements,  and 
may  maintain  trespass  against  the  mortgagor  or  his  lessee  for 
taking  and  carrying  away  the  crops  growing  at  the  time  of 
the  sale:  Lane  v.  King,  8  Wend.  584;  24  Am.  Dec.  105;  the 
title  and  interest  of  the  mortgagor  or  his  lessee  being  subject 
to,  and  liable  to  be  divested  by,  a  foreclosure  and  sale  of  the 
mortgaged  premises:  Shepard  v.  PhUbrickj  2  Denio,  174.     See 
also  the  cases  cited  in  a  note  to  the  last  case,  and  also  the 
numerous  authorities  cited  and  stated  in  Hill  on  Mortgages, 
8d  ed.y  vol.  1,  c.  9,  Jiote  c." 

We  are  compelled  by  the  force  of  this  decision,  as  well  as 
the  language  of  this  court  in  Beckman  v.  Sikes^  85  Kan.  120, 
to  recommend  that  the  judgment  be  reversed. 

By  the  Court:  It  is  so  ordered. 


MoBTOAOi  FoBiOLOSuBB  A8  DivBSTiNO  Tbkant's  Tftls  TO  Uaownro 
Cbops.  — The  leasee  of  the  mortgagor  is  not  entitled  to  orope  growing  on  Iho 
premises,  m  against  the  mortgagee,  nnder  a  lease  sabseqaent  to  the  mort- 
gage: Lan»  T.  King,  8  Wend.  584,  24  Am  Deo.  105,  and  note.  As  between 
a  pnrohaser  of  land  on  a  foreclosare  sale  and  the  mortgagor's  tenant, 
crops  planted  by  the  latter  and  mature  when  the  sherifiTs  deed  is  execoted, 
do  not  pass  by  the  sale:  Heeht  v.  DeUman,  56  Iowa,  679,  41  Am.  Rep.  131, 
and  note  wherein  this  subject  is  discussed.    As  between  the  mortgagee  ai 
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bad  who  psrohaaes  at  the  foreeloenre  tale,  and  the  ezecntlon  creditors  of 
the  mortgagor  in  poesession,  the  former  is  entitled  to  the  growing  cropst 
0rtw9  T.  PendleUm,  1  Leigh.  297,  19  Am.  Dea  760,  and  extended  note  die- 
oaning  the  qneation  aa  to  whom  growing  crops  belong  nnder  an  ezecntioA 
■Is  of  the  land;  note  to  BarreU  t.  Choen,  12  Am.  8t  Rep.  866  on  the  same 
poinl  Where  nursery  trees  are  grown  npon  mortgaged  land,  a  sale  and 
ooDvejanoe  made  under  the  foreolosnre  of  the  mortgage  will  pass  to  the  pur- 
chaser the  title  to  such  trees  as  against  a  person  claiming  under  an  ezecatioa 
isle  against  the  mortgagor  under  a  levy  subsequent  to  the  lien  of  the  mort- 
|i«S}  BaUtrman  w.  Atbrighl,  122  K.  Y.  484;  19  Am.  St  Bep^  6ia 


Bowling  v.  Garbbtt. 

[49  Kamsai,  001] 

MiBoiB  OP  MsoHAimfs  LiKT  IK  Lkgal  Title  bt  CoifTBTAHCB—  JiTDOMBirr 
Lm — Salb  on  Exsounoii  —  Injunction.  •»  When  the  holder  of  » 
mechanic's  lien  acquires  the  legal  title  by  a  conveyance  of  the  property 
iucfa  lien  will  not  be  so  merged  in  the  le^al  title,  that  a  judgment  ia 
faTor  of  a  third  person  against  the  original  owner,  rendered  subsequent 
to  the  conveyanoe,  but  at  a  term  of  court  commeaoed  prior  thereto,  will 
oeate  a  lien  prior  or  superior  to  the  mechanic  s  lien,  or  will  authorize  a 
sale  of  all  the  property  ou  ezecation  issued  under  such  judgment;  and 
in  such  case  when  part  of  the  consideration  for  such  conveyaaoe  is  that 
the  holder  of  the  mechanic's  lien  shall  satisfy  certain  mortgages  against 
the  property,  a  part  of  which  he  has  paid,  the  property  cannot  be  sold 
under  such  ezecution  free  of  such  mortgages,  and  the  holder  of  the  me- 
chanic's lien  is  entitled  to  an  injunction  af^aiust  the  judgmeiit  creditor 
to  protect  his  interests  as  against  such  sale;  but  the  judgment  creditor 
is  entitled  to  have  the  property  sold  under  execution  to  satisfy  his  judg* 
nent,  provided  it  is  sold  subject  to  the  rights  of  the  holder  of  the  legaA 
title  founded  npon  his  mechanic's  and  mortgage  liens. 

EvAchings  and  KepHnger,  for  the  plaintiffs  in  error. 
MeOrew  and  Watson^  for  the  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district 
conrt  of  Wyandotte  County  on  May  11,  1889,  by  Robert  Gar- 
rett and  D.  J.  Oriest  against  Thomas  B.  Bowling,  sheriff',  and 
the  Badger  Lumber  Company,  to  perpetually  enjoin  the  de- 
fendants from  selling  certain  real  estate  upon  ezecution. 
The  defendants  demurred  to  the  plaintiffs'  petition,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
eause  of  action,  which  demurrer  was  overruled,  and  the  de- 
fendants electing  to  stand  upon  their  demurrer,  judgment  wa» 
rendered  in  favor  of  the  plaintiffs  and  against  the  defendants, 
in  accordance  with  the  prayer  of  the  plaintiffs'  petition;  tind 
the  defendants,  as  plaintiffs  in  error,  bring  the  case  to  this 
eourt  for  review. 
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It  appears  that  on  June  5,  1888,  the  Jane  term  of  the  die- 
irict  court  of  Wyandotte  County  oommenoed.  On  that  day» 
«nd  prior  thereto,  Fred.  M.  Cox  was  the  owner  of  the  real  e»- 
tate  now  in  controversy,  which  real  estate  was,  howoTer,  rab- 
ject  to  a  mechanic's  lien  held  by  the  plaintiffs  amoanting  to 
12,380,  and  subject  to  three  mortgage  liens  aggregatiiig 
44,346.52,  At  that  time,  and  prior  thereto,  the  plainti&s 
were  partners,  doing  business  under  the  firm  name  of  the 
Wyandotte  Lumber  Company;  and  the  defendant,  the  Bad- 
ger Lumber  Company,  was  and  is  a  Missouri  corporation.  On 
that  day,  and  prior  thereto,  the  plaintiffs  bad  an  action  pend- 
ing in  the  district  court  of  Wyandotte  County  against  Cox  to 
foreclose  the  aforesaid  mechanic's  lien;  and  the  Badger  Lum- 
ber Company  also  had  an  action  pending  in  said  court  against 
Oox  for  about  $2,344.  But  there  is  no  pretense  that  the  Bad- 
ger Lumber  Company  had  any  lien  upon  the  property  at  that 
time.  On  June  7,  1888,  the  plaintiffs  and  Cox  settled  their 
affairs,  and  as  a  result  of  such  settlement,  Coz,  in  considera- 
tion  of  the  aforesaid  mechanic's  lien  and  of  the  aforesaid 
mortgages  which  the  plaintiffs  agreed  to  pay,  conveyed  to 
them  the  property  in  controversy,  which,  as  before  stated,  was 
subject  to  said  mechanic's  lien  and  to  the  aforesaid  mortgages. 
The  deed  of  conveyance  from  Coz  to  the  plaintiffs  was  re- 
corded on  the  same  day,  and  on  the  same  day  the  plaintiffs 
dismissed  their  action  against  Coz  to  foreclose  their  mechan- 
ic's lien  and  discharged  the  lien.  Immediately  afterward,  the 
plaintiffs  took  the  possession  of  the  property,  and  have  had 
the  possession  ever  since.  Afterward  the  plaintiffs  paid  on 
fiaid  mortgages  the  amount  of  $2,127.50.  Afterward,  and  on 
September  8,  1888,  the  defendant,  the  Badger  Lumber  Com- 
pany, obtained  a  judgment  in  the  district  court  in  its  aforesaid 
action  against  Coz  for  the  sum  of  $2,344;  and  this  judgment, 
under  the  provisions  of  section  419  of  the  Civil  Code,  would 
relate  back  to  June  5,  1888,  when  that  term  of  the  court  com- 
menced, and  be  a  lien  upon  all  the  real  estate  owned  by  Coz 
at  that  time  and  in  the  meantime,  and  subject  to  execution. 
On  April  5,  1889,  an  ezecution  was  issued  upon  the  judgment 
in  favor  of  the  Badger  Lumber  Company  and  against  Coz, 
and  was  placed  in  the  hands  of  the  defendant,  Thomas  B. 
Bowling,  who  was  then  the  sheriff  of  Wyandotte  County;  and 
afterward,  under  the  authority  of  such  execution,  he  levied 
iipon  the  property  now  in  controversy,  and  advertised  the  same 
to  be  sold  on  May  20, 1889;  but  prior  to  May  20, 1889,  and  oa 


July,  i6d2.]  DowLiNG  v.  GAUitfiTT,  879 

May  II,  1889,  the  plaintiffs,  Garrett  and  Griest,  commenced 
this  preRent  action  against  Bowling  and  the  Badger  Lumber 
Company  to  perpetually  enjoin  and  restrain  them  from  mak- 
ing BQoh  sale;  and  the  only  question  now  to  be  determined  is 
whether  such  an  action  can  be  maintained  or  not 

Before  proceeding  further,  we  might  state  that  the  plaintiffs' 
petition  does  not  state  that  the  action  of  the  Badger  Lumber 
iJompany  against  Cox  was  pending  in  the  district  court  of 
Wyandotte  County  on  June  5,  1888,  nor  does  it  state  that  the 
June  term  of  such  court  continued  until  September  8,  1888, 
when  the  Badger  Lumber  Company's  judgment  against  Cox 
was  rendered;  and  if  such  action  was  not  pending  on  June  5, 
1888,  or  if  the  said  judgment  was  not  rendered  at  the  June 
term  of  said  court,  then  the  Badger  Lumber  Company's  judg- 
ment could  not  be  a  lien  upon  any  of  Cox*a  real  estate  which 
he  conveyed  on  June  7,  1888:  Civil  Code,  sec.  419.  The  dis- 
trict court  may  have  been  holding  a  special  term  and  not  the 
June  term  of  said  court  on  September  8,  1888;  but  as  the 
p^rtie8  seem  by  their  briefs  to  agree  that  the  Badger  Lumber 
Ocmpany's  action  against  Cox  was  pending  on  June  5,  1888, 
and  that  its  judgment  was  rendered  at  the  June  term  of  such 
coa  t,  on  September  8,  1888,  we  have  stated  these  matters  as 
factj.  Neither  does  the  plaintiffs'  petition  state  in  express 
terms  that  the  Badger  Lumber  Company's  execution  was 
levied  upon  the  property  in  controversy,  or  that  the  same  was 
appraised  and  advertised  for  sale  without  reference  to  the  me- 
chanic's Hen  and  the  mortgage  liens;  but  we  think  it  does  so 
state  by  fair  implication  and  inference,  and  in  all  probability 
SQch  were  the  facts,  and  the  petition  was  evidently  so  con- 
strued by  the  court  below  and  the  parties,  and  we  shall  so 
^nstrue  it  If  the  land  had  been  levied  upon  and  then  ap- 
praised and  advertised  for  sale  subject  to  the  aforesaid  me- 
chanic's lien  and  mortgage  liens,  the  plaintiffs,  we  think, 
would  not  have  had  or  now  have  anv  cause  of  action:  Civil 
€ode,  sec.  448,  as  amended  in  1887;  for  under  the  facts  of  the 
case  and  the  aforesaid  statutes,  the  Badger  Lumber  Company's 
judgment  was  a  lien  upon  the  entire  property,  subject,  how- 
ever, to  the  aforesaid  mechanic's  lien  and  mortgage  liens. 

We  would  also  state,  before  proceeding  further,  that  the 
plaintiffs'  mechanic's-lien  statement  was  filed  on  December 
^,  1887,  and  if  the  lien  had  not  been  discharged  except  by 
lapse  of  time,  it  would  have  continued  to  be  a  valid  and  sub- 
^ting  lien  for  at  least  one  year  after  the  statement  was  filed, 
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and  might  have  continued  to  be  a  valid  and  Bobeisting  lieo 
for  any  greater  period  of  time,  providing  a  promissory  note^ 
not  to  become  due  for  such  greater  period  of  time,  had  beei^ 
given  for  the  amount:  Mechanic's  Lien  Law  of  1872,  see.  4; 
Mechanic's  Lien  Law  of  1889,  sec.  5.  The  Badger  Lumber 
Company's  judgment  was  rendered  before  the  expiration  of 
the  year,  and  the  June  term  of  the  district  court  in  1888  must 
also  have  expired  before  the  expiration  of  the  year,  for  the 
September  term  of  such  court  must  necessarily  have  oom- 
menoed,  under  the  law,  on  the  third  Monday  in  September  of 
that  year:  Laws  of  1887,  c.  147,  sec.  12. 

Also,  before  proceeding  further,  we  would  state  *^  that  the 
judgment  lien  cannot  attach  to  a  mere  naked  legal  estate 
when  the  entire  equitable  estate  is  vested  in  some  third  per» 
son;  and  in  no  case  will  the  judgment  lien  attach  to  any 
interest  greater  than  the  judgment  debtor  himself  possesses  in 
the  land":  Harrison  v.  Andrews^  18  Kan.  535,  541,  542,  and 
cases  there  cited.  ^'The  judgment  lien  attaches  merely  to 
the  interest  of  the  judgment  debtor  in  the  land,  and  to  nothing 
more:  Civil  Code,  sec.  419.  Every  equity  belonging  to  other 
persons  will  be  protected  by  the  courts.  A  judgment  creditor 
is  never  considered  as  a  bona  fide  purchaser,  or  even  a  pur* 
chaser  at  all ":  Harrison  v.  Andrews,  18  Kan.  535,  541,  542, 
and  cases  there  cited.     See  also  Holden  v.  OarretU  23  Kan.  98. 

We  would  also  state  that  the  Badger  Lumber  Company  was 
not  a  party  to  the  action  brought  by  the  plaintiffs  against  Cox 
to  foreclose  their  mechanic's  lien,  and  it  had  no  right  to  be  a 
party  to  such  action;  for  it  did  not  have,  nor  even  claim  to 
have,  any  lien  upon  the  property  in  controversy  until  more 
than  three  months  had  elapsed  after  the  plaintiffs'  action  had 
been  dismissed,  and  until  September  8,  1888.  At  the  time 
when  the  plaintiffs'  foreclosure  action  was  dismissed,  they 
could  not  have  foreclosed  their  mechanic's  lien  as  against  the 
Badger  Lumber  Company,  nor  even  have  made  such  company 
a  party  to  the  foreclosure  action.  Hence  if  the  plaintiffs' 
foreclosure  action  had  been  prosecuted  to  final  judgment,  and 
the  judgment  obtained  before  September  8,  1888,  and  the 
property  sold  thereunder  to  satisfy  the  mechanic's  lien,  the 
purchaser  would  undoubtedly  have  obtained  a  good  and  valid 
title,  free  and  clear  from  all  claim  of  the  Badger  Lumber 
Company.  Then  why  might  not  the  plaintiffs,  instead  of 
prosecuting  their  action  to  final  judgment  at  great  cost  and 
expense,  settle  their  affairs  with  the  defendant  Cox,  and  take 
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the  property  in  payment  of  their  mechanic's  lien,  free  and 
elear  from  the  claim  of  the  Badger  Lumber  Company?  Booh 
would  aeem  to  be  equity.  Or  does  the  law  favor  litigation  ? 
Would  the  law  be  so  inequitable  as  to  require  the  holder  of  a 
lien  of  any  kind  upon  real  estate  to  prosecute  his  claim  in  the 
courts  to  final  judgment  at  great  inconyenience  and  cost,  when 
he  could  compromise  and  settle  his  claim  with  his  debtor  to 
the  satisfaction  of  both  parties,  and  without  inconvenience  or 
costs?  And  would  the  law  require  this  or  require  him  to  lose 
everything? 

The  only  distinction  between  the  two  cases  is  this:  If  the 
plaintiffs'  action  had  been  prosecuted  to  final  judgment,  only 
eo  much  of  the  property  would  have  been  sold  as  would  sat- 
isfy the  liens  upon  it,  and  any  surplus  arising  from  the  sale 
after  satisfying  the  liens  would  have  gone  to  Cox  or  to  any 
of  his  creditors  who  might  be  entitled  to  it,  while  the  com* 
promise  and  settlement  between  the  plaintiffs  and  Cox,  and 
the  conveyance  by  Cox  to  the  plaintiffs,  left  the  property  sub- 
ject to  any  judgment  lien  which  might  be  procured  against  it 
at  a  term  of  the  court  then  being  held,  and  in  an  action  pend* 
ing  at  the  commencement  of  the  term.  But  the  Badger 
Lumber  Company's  judgment  lien  attached  only  to  the 
rights  and  interest  of  Cox  in  and  to  the  property,  and  to 
nothing  more.  It  left  the  property  subject  to  all  the  prior 
liens,  the  mechanic's  lien  and  the  mortgage  liens,  and  they 
have  certainly  not  been  extinguished  for  the  benefit  of  the 
Badger  Lumber  Company.  Certainly,  by  their  extinguish- 
ment, so  far  as  they  have  been  extinguished,  neither  Cox  nor 
the  Badger  Lumber  Company  has  procured  any  enlargement 
of  his  or  its  rights  or  interests  in  or  to  the  property  in  contro- 
versy; hut  these  liens  have  not  been  extinguished  so  far  as 
the  rights  of  the  plaintiffs  are  concerned.  Cox  parted  with 
all  his  rights  and  interests  in  and  to  the  property  before  they 
were  extinguished,  and  the  Badger  Lumber  Company's  lien  is 
npon  no  greater  interest  than  Cox  possessed.  The  Badger 
Lumber  Company,  ho:vever,  makes  a  claim  upon  the  follow- 
ing statement,  found  in  the  plaintiffs'  petition,  to  wit:  ''All 
of  the  real  estate  in  said  lien  described,  including  that  con- 
veyed to  plaintiffs,  was  released  and  discharged  from  the 
operation  thereof."  This,  of  course,  did  not  mean  that  the 
lien  was  discharged  as  to  any  one  except  as  between  the  plain* 
tiffs  and  Cox.  Certainly,  the  plaintiffs  did  not  intend  to  re* 
lease  the  lien  for  the  benefit  of  the  Badger  Lumber  Company, 
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but  only  for  the  benefit  of  Cos,  and  they  procured  a  oonvBj- 
anoe  of  the  land  from  Cox  to  themselyes  in  return.  Their 
agreement  to  release  the  lien,  amounting  to  $2,380,  and  their 
agreement  to  pay  the  mortgage  debts,  amounting  to  $4,346.52^ 
and  their  actual  payment  of  $2,127.50  thereof,  were  not  in«^ 
tended  for  the  benefit  of  or  as  gifts  to  the  Badger  Lamber 
Company,  but  were  intended  only  for  the  benefit  of  Cox;  and 
when  they  accepted  the  conveyance  f]:om  Cox,  which  wa» 
a  general  warranty  deed  for  the  real  estate  in  controversy, 
they  did  not  intend  that  this  conveyance  should  inure  to  th» 
benefit  of  the  Badger  Lumber  Company,  so  that  such  oom« 
pany  might  obtain  a  judgment  lien  upon  all  the  property 
conveyed,  free  and  clear  from  the  prior  encumbrances  of  th»^ 
mechanic's  lien  and  the  mortgage  liens,  but  they  evidently 
intended  only  to  protect  and  preserve  their  own  interests* 
The  whole  tenor  and  eflect  of  the  petition  shows  that  the^ 
plaintiffs  did  not  intend  to  allege  that  their  mechanic's  lien 
was  released  and  discharged  as  between  themselves  and  the 
Badger  Lumber  Company,  but  only  as  between  themselvea 
and  Cox;  and  that  they  intended  that  all  their  rights  and  in- 
terest under  the  mechanic's  lien,  and  their  settlement  and 
compromise  with  Cox,  their  agreement  to  pay  the  mortgage 
debts,  and  the  conveyance  by  Cox  of  the  real  estate  in  con- 
troversy to  themselves,  should  preserve  to  them  and  to  Cox 
all  the  rights  and  interests  which  such  mechanic's  lien,  set- 
tlement, compromise,  agreement  to  pay  the  mortgage  debts^ 
and  conveyance  would  give  or  preserve  to  them.  When  they 
agreed  to  pay  the  mortgage  debts,  they  became,  according  to 
all  the  authorities,  as  between  themselves  and  Cox,  the  prin- 
cipal debtors  as  to  such  mortgage  debt,  and  Cox,  who  up  to 
that  time  was  the  principal  debtor,  then  became  only  a  surety: 
Union  Stove  etc.  Works  v.  CasweU^  48  Kan.  689. 

The  Badger  Lumber  Company's  judgment  was  not  rendered 
against  Cox  until  more  than  three  months  after  Cox  had  con- 
veyed by  a  general  warranty  deed  to  the  plaintiffs  all  his  pos- 
sible interests  in  the  property  in  controversy;  yet,  under  the 
statutes,  (Civil  Code,  sec.  419,)  and  by  relation,  the  company 
by  such  judgment  obtained  a  lien  upon  and  a  right  to  have 
sold  upon  execution  whatever  interest  Cox  may  have  had  in 
such  real  estate  at  the  time  when  he  conveyed  the  same  to  tho 
plaintiffs,  but  the  company  did  not  obtain  a  right  to  have  any 
greater  interest  levied  upon  or  appraised  or  advertised  for  sala 
or  sold.     The  statute  upon  this  subject  reads  as  follows:  — 
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"  If  anj  of  the  landB  and  tenements  of  the  debtor  whicb> 
may  be  liable  shall  be  encumbered  by  mortgage  or  any  oilier 
lien  or  liens,  such  lands  and  tenements  may  be  levied  upon 
and  appraised  and  sold  subject  to  such  lien  or  liens,  which, 
shall  be  stated  in  the  appraisement":  Civil  Code, seo.  448,  aa 
amended  in  1887. 

The  sheriff,  however,  in  this  present  case,  at  the  instance  of 
the  Badger  Lumber  Company,  has  levied  upon,  has  had  ap-^ 
praised,  has  advertised  for  sale,  and  will  sell  if  not  prevented, 
a  greater  interest  in  the  property  than  Cox  had  when  he  con* 
veyed  the  property  to  the  plaintiffs.  Have  the  plaintiffs  no 
remedy,  or  will  injunction  lie?  As  to  subrogation,  see  the 
cases  of  Crippen  y.  Chappel^  85  Kan.  495,  499;  57  Am.  Rep. 
187;  Yaple  y.  Stephens,  86  Kan.  680.  In  the  first  of  the  abov» 
eases  it  is  said:  **  Generally  where  it  is  equitable  that  a  per* 
son  furnishing  money  to  pay  a  debt  should  be  substituted  for 
the  creditor  or  in  place  of  the  creditor,  such  person  will  be  so 
substituted."  See,  also,  with  regard  to  mechanics'  liens  and 
preventing  a  merger,  the  case  of  Delaware  etc.  Construction  Co. 
V.  Davenport  etc,  Ry  Co.,  46  Iowa,  406.  In  that  case  it  is  de* 
eided  as  follows:  ^  When  the  holder  of  a  lien  acquires  tho 
legal  title  to  the  property  upon  which  it  rests  with  the  inten- 
tion that  the  lien  should  not  be  merged  therein,  the  intentioa 
of  the  lien  holder  will  prevail,  as  against  junior  encum» 
brancers.^'     (  Syllabue. ) 

In  the  case  of  Ricliardson  t.  Hockenhvil,  85  lU.  124,  it  is  de» 
cided  as  follows:  **  A  court  of  equity  will  keep  an  encum« 
branoe  alive  or  consider  it  extinguished,  as  will  best  serye  th» 
purposes  of  justice  and  the  actual  and  just  intention  of  the- 
parties.  The  intention  is  the  controlling  consideration,  and 
to  arrive  at  this  the  court  will  look  into  all  the  circumstancea^ 
of  the  case. 

**If  a  mortgage  is  the  eldest  lien,  and  is  for  an  amount 
equal  to  or  exceeding  the  value  of  the  mortgaged  premises,. 
and  the  mortgagee,  to  avoid  the  expense  of  foreelosure,  take»> 
a  conveyance  from  the  mortgagor,  a  court  of  equity  will  not 
permit  the  mortgaged  premises  to  be  swept  away  from  him 
by  a  junior  judgment  creditor,  without  payment  of  the  mort-- 
gage,  under  the  pretense  that  its  lien  has  been  lost  by  merger,, 
but  will  enjoin  the  sale  at  law,  or  restrict  the  judgment  cred-^ 
iter's  lien  to  the  equity  of  redemption.'^     (SyUahua.) 

In  the  case  of  Brooks  v.  Rice,  66  Cal.  428,  it  is  decided  aa. 
bllows:  ^'A  conveyance  of  mortgaged  premises  by  a  mort- 
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f  agor  to  a  mortgagee,  made  in  satiefaction  of  the  mortgaga, 
And  for  the  purpose  of  avoiding  the  expense  of  a  foreclosara^ 
held,  where  there  was  an  intervening  mortgage,  not  to  operate 
a  merger."     (Syllabus), 

In  the  case  of  Hanlon  t.  Doherty^  109  Ind.  87,  it  is  decided 
«s  follows:  ^*  Even  when  the  fee  in  the  mortgaged  property 
has  been  vested  in  the  mortgagee  bj  a  conveyance  from  the 
mortgagor,  and  the  mortgage  has  been  released,  it  will  still 
he  upheld,  whenever  it  is  for  the  interest  of  the  mortgagee,  bj 
reason  of  some  intervening  title  or  other  cause,  that  it  should 
not  be  regarded  as  merged."     {Syllabtu,) 

See  also  the  following  cases:  Bru$e  v.  NeUan^  85  Iowa,  157; 
Lawman  v.  LowTnarif  118  111.  582;   WaUon  ▼•  Oardner,  119  Dl. 
•312;  Rumpp  v.  Oerken$^  59  Gal.  496;  Besser  t.  Hawthorne^  8 
Or.  130;  Young  v.  HiU,  31  N.  J.  Eq.  429;  Van  Duyne  v.  Skann, 
41  N.  J.  Eq.  311;  Stantons  v.  Thompson,  49  N.  H.  272.     It  is 
our  opinion  that  whenever  the  holder  of  a  mechanic's  lien  ac- 
quires the  title  to  the  property  upon  which  the  mechanic's 
lien  exists  by  a  conveyance  thereof  from  the  owner,  and  not 
by  a  foreclosure  in  the  courts,  though  that  would  be  equally 
good,  the  mechanic's  lien  will  not  be  so  merged  in  the  legal 
title  or  be  so  extinguished  or  destroyed  that  a  judgment  sub- 
sequently rendered  in  favor  of  a  third  person  against  such 
-owner,  but  rendered  at  a  term  of  the  court  commenced  before 
the  conveyance  was  made,  and  in  an  action  pending  at  the 
beginning  of  the  term,  would  create  a  judgment  lien  prior  or 
euperior  to  the  mechanic's  lien,  or  would  authorise  the  prop- 
erty to  be  sold  on  an  execution  issued  on  such  judgment,  free 
«nd  clear  from  such  mechanic's  lien;  and  we  would  also  think 
that,  in  such  a  case,  where  a  part  of  the  consideration  for  the 
conveyance  by  the  owner  to  the  holder  of  the  mechanic's  lien 
was  that  the  holder  of  the  mechanic's  lien  should  pay  and 
satisfy  certain  mortgages  then  existing  upon  the  real  estate, 
a  portion  of  the  amount  of  which  mortgages  he  did  pay,  the 
property  could  not  properly  be  sold  on  such  execution  free 
and  clear  from  such  mortgages.    And  we  would  also  think 
that  injunction  would  be  the  proper  remedy  by  the  holder  of 
the  mechanic's  lien  against  the  judgment  creditor  to  protect 
his  interests  as  against  such  sale,  and  this  upon  the  authority 
of  the  case  of  Plumb  v.  Bay^  18  Kan.  415.    See  also  Riehardiom 
V.  Hockenhull,  85  111.  124;  Young  v.  HiU,  31  N.  J.  Eq.  429.    JUid 
^e  also  think  that  injunction  is  the  proper  remedy  in  the 
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Iffesent  case.     For  iastance,  if  the  plaintiffs  had  not  com- 

nenoed  any  action,  but  had  permitted  the  property  to  be  sold 

on  the  execution  to  an  innocent  purchaser,  such  innocent  pur^ 

chaser  would  undoubtedly  have  obtained  the  title  to  the  en* 

tire  property,  freed  from  the  mechanic's  lien  and  from  all  that 

the  plaintiffs  had  paid  on  the  mortgages;  for  no  record  could 

at  that  time  have  been  found  showing  conclusively  that  the 

mechanic's  lien  had  any  legal  or  valid  existence  for  any 

amoont,  and  no  record  could  then  have  been  found  showing 

the  amount  paid  on  the  mortgages  by  the  plaintiffs.     All  these 

matters  rested  in  evidence  outside  of  records,  and  when  the 

plaintiffs  alleged  them  in  their  petition,  the  defendants  could 

have  controverted  them  by  answer,  if  they  had  so  chosen.     If 

the  defendants  had  desired  to  contest  the  validity  or  the 

amount  of  the  mechanic's  lien,  or  of  the  mortgage  liens,  or 

any  part  thereof,  or  any  supposed   rights  of  the  plaintitts 

founded  thereon,  they  could  have  done  so  and  perhaps  oaii 

iiill  do  so  in  this  present  action,  by  filing  a  proper  answer 

and  going  to  trial  upon  the  merits  of  the  action.     As  befora 

stated,  the  Badger  Lumber  Company  had  the  right,  and  still 

has  the  right,  to  have  the  property  in  controversy  sold  upon 

execution  to  satisfy  its  judgment,  provided,  however,  thai  ih 

18  sold  subject  to  all  the  rights  of  the  plaintiffs  founded  upon 

their  mechanic's  lien  and  the  mortgage  liens. 

It  follows  from  the  foregoing  views,  that  the  decision  of  the 
eoort  below  in  overruling  the  defendants'  demurrer  to  the 
plaintiffs'  petition  was  and  is  correct,  and  it  will  be  affirmed; 
bat  we  would  think  that  the  final  judgment  of  the  court  be- 
low, after  overruling  the  demurrer,  was  broader  than  it  should 
have  been,  and  it  will  be  modified  in  accordance  with  the 
Tiews  herein  expressed. 
All  the  Justices  concurring. 


HioEAiao's  Lnns— Emor  or  CoNvxTAirau  ot  Paonwrr.— A  as* 
fhaaic's  lien  is  not  affected  by  a  oonveyanoe  of  the  property  during  tbo 
pogren  of  the  hnUding:  ChrcUm  v.  rorrcy,  15  N.  J.  Eq.  112;  S2  Am.  Dee. 
^  ind  note.  When  a  lessor  being  the  owner  of  the  entire  estate,  snbjeot 
^7  to  a  lease,  bnys  the  leasehold,  he  does  not  remove  a  meohanio's  lien 
«nated  npon  the  leasehold  estate  daring  the  tenanoy,  bat  the  antire  estate 
feauiBS  liable  lor  tha  lieni  JboM  r.  Totmg,  10  OoL  tl6|  t  Am.  St.  Bep. 
<83k  sad  note. 

Eoounov  Sals  ov  Bkoumbirsd  Pbopibtt — What  InrsBisr  Pi 
■r.— When  tba  sheriff  sells  enenmbered  property  the  pnrehaser  aeqaii 
^  equity  el  redemption  only.    This  is  tha  right  to  pay  the  prior  liaa  and 
Am.  SB.  Bar..  Vol  ZZXlll.-ai 


883  Bras  v.  Sheffield.  [Kansma^ 


hold  the  propertyi  Brooki  r,  LewSM,  83  Tex.  335;  29  Am.  8t  Re^  698^ 
note  with  casas  collected  discussing  what  interott  passes  bj  a  sheiiff's 

Injunctions  TO  Rbsttraim  Exiounov  Salbs:  See  Porfav.  Peopis's. 
97  Mo.  130;  10  Am.  St.  Rep.  295,  and  note;  Hartford  Me,  Imt,  Ook  r.  Me^er^ 
80  Keh.  135)  S7  Am.  St  Rep.  384,  and  note 


Bras  v.  SHRFFisLa 

[48  Kaniias,  708.] 

iMUm  wm  RiOBT  lo  Pitborasb.  —  Whema  lease  for  a  period  of 

a  stated  annual  rental  oontains  a  prorision  that  the  tenant  sImII  hn.w»^ 
the  right  at  his  eleotion  npon  the  termination  of  the  term  to  pnTohaao- 
the  land,  at  n  stipulated  prioe,  there  is  no  oompleted  sals^  and  tbo  if&omok^ 
has  no  estate  in  the  land  beyond  the  leasehold  snbjeet  to  jndgmeot 
against  him  nntil  ho  has  sleeted  to  pnrohass  snd  paid  or  tondored  tli» 
pnrohsss  prios. 

Action  to  ascertain  the  interest  of  Charles  and  Alexander 
Bras  in  a  tract  of  land  held  under  a  lease  containing  an  optioa 
to  purchase  upon  the  termination  of  the  term,  and  to  subject 
the  interest  of  Alexander  Bras  to  certain  judgments  rendered 
against  him.  Judgment  for  the  defendant,  and  Charles  Br&s 
and  others  appealed. 

W,  A,  Calderhead^  for  the  plaintiffs  in  error. 
Oharlei  Brown^  for  the  defendants  in  error. 

Johnston,  J.  The  result  of  this  proceeding  depends  npoo 
the  proper  construction  of  the  contract  of  lease  made  Feora- 
arj  6, 1883,  between  the  owner  of  the  land,  H.  L.  Sage,  and 
Alexander  Bras  and  Charles  Bras. 

Tho  Bras  Brothers  entered  into  the  possession  of  the  land 
under  the  lease,  and  together  cultivated  and  operated  it  for 
about  two  years.  After  that  time  Alexander  left  the  farm 
and  engaged  in  another  occupation,  and  did  not  subsequentlj 
contribute  anything  toward  either  rent  or  taxes.  He  seemir 
to  have  abandoned  the  land  and  the  lease,  and  left  his  brother 
Charles  to  carry  on  the  farm  and  carry  out  the  contract.  Li 
the  month  of  September,  1886,  a  new  contract  was  made  be- 
tween Sage  and  Charles  Bras,  with  the  consent  of  Alexander, 
which  was  the  same  in  every  respect  as  the  first,  except  that 
it  omitted  the  name  of  Alexander  Bras  and  made  Charles  the 
sole  lessee,  and  the  only  one  who  could  exercise  the  option  to 
purchase  the  land  at  the  expiration  of  the  lease.  At  that 
time.  Sage  made  an  agreement,  which  was  indorsed  on  the 
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back  of  the  lease,  that  if  the  rent  was  paid  when  it  became 
dae  he  would  reduce  it  to  $120  per  year,  the  lessee  to  pay  the 

If  the  oontract  originally  made  cannot  be  considered  as  a 
sale  and  transfer  of  the  land,  then  Alexander  Bras  acquired 
no  equitable  title  therein,  and  no  part  of  the  same  can  be  sub« 
jeeted  to  the  payment  of  the  judgments  against  him.    An  in- 
spection of  its  terms  shows  that  it  is  an  ordinary  lease  for  a 
period  of  fire  years,  at  the  annual  rental  of  $144  and  the  taxes 
that  may  be  levied  against  it    It  was  expressly  stated  that 
the  taxes  were  to  be  paid  as  rent,  and  it  was  also  provided 
that  the  renters  should  surrender  the  possession  of  the  prem- 
ises at  the  end  of  the  term  in  as  good  condition,  usual  wear 
excepted,  as  they  were  in  when  the  lease  was  made;  and  that 
upon  the  nonpayment  of  any  rent  when  due  the  owner  might 
declare  the  lease  at  an  end  or  distrain  the  rent  due,  and  no- 
tice of  demand  for  the  possession  of  the  premises  in  such  case 
was  waived.    At  the  end  of  the  lease  is  the  stipulation  that 
the  renters  had  the  right  at  the  expiration  of  the  lease  to  pur- 
ehase  the  premises  at  the  price  of  twelve  hundred  dollars,  pro- 
vided they  elected  to  do  so,  and,  in  case  they  elected  to 
purchase  at  that  time,  that  the  owner  would  make  a  good  and 
nfficient  title,  warranting  to  such  purchasers  the  premises, 
except  taxes  and  tax  titles. 

It  willbe  seen  that  the  renters  made  no  agreement  to  pur- 
chase the  land  at  the  end  of  the  term,  nor  were  they  under 
.  any  obligation  to  purchase  at  that  time.  There  was  no  com- 
pletod  contract  of  sale  upon  which  Sage  could  ask  for  specific 
performance,  and  the  renters  could  have  surrendered  the 
premises  at  the  end  of  the  lease  without  violating  the  con- 
tract All  payments  under  the  contract  were  to  be  paid  as 
reut,  and  not  as  purchase  money.  It  is  true  that  the  owner 
of  the  land  had  offered  and  agreed  that  the  renters  might 
liave  the  privilege  of  purchasing  at  the  end  of  the  five-year 
period;  and  this  agreement  was  probably  binding  upon  him; 
that  is,  he  was  bound  that  the  offer  should  be  open  and  avail- 
able to  the  renters  at  the  end  of  the  rental  period,  but  the 
Qoaccepted  offer  had  no  binding  force  upon  them.  They  had 
in  option  to  purchase,  which  they  were  at  liberty  to  accept  or 
not  at  the  end  of  the  lease,  but  the  fact  that  they  made  a  con- 
traet  for  an  option  did  not  constitute  a  sale  nor  vest  in  them 
sny  title  or  interest  beyond  what  was  acquired  under  the 
lease.    Until  they  had  elected  to  accept  the  offer  made  by 
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8age,  and  had  paid  or  tendered  the  purchase  price  stipulated 
in  the  contract,  there  was  no  sale  or  transfer  of  the  title: 
Tiedeman's  Sales  of  Personal  Property,  sees.  33,  41. 

The  case  of  Hawralty  y.  Warren,  18  N.  J.  Bq.  124,  90  Am. 
Deo.  618,  is  relied  upon,  but  is  no  authority  on  the  taming 
point  in  this  case.  It  was  there  held  that  an  optional  oon« 
tract  to  convey  land,  made  upon  proper  consideration,  might 
be  enforced;  but  there,  the  party  to  whom  the  option  had  been 
given  had  elected  to  purchase,  and  had  offered  to  pay  the 
purchase  price  within  the  stipulated  time.  Here,  Alexander 
Bras,  against  whom  the  judgment  sought  to  be  enforced  was 
rendered,  never  at  any  time  elected  to  purchase,  but  bad 
abandoned  the  lease  and  the  land,  and  left  the  country,  long 
before  the  time  to  purchase  had  arrived.  In  fact^  these  pro- 
ceedings were  begun  before  the  rental  period  had  expired. 
Before  the  time  when  the  parties  were  to  avail  themselves  of 
the  privilege  of  purchasing,  the  rights  of  Alexander  Bras  un- 
der the  contract  had  terminated,  and  the  owner  had  made  a 
new  contract  with  Charles  Bras;  but  neither  Alexander  nor 
Charles  Bras  had  elected  to  avail  himself  of  the  option  before 
the  commencement  of  this  astion,  and  Alexander  Bras  has 
never  done  so,  and  has  no  equitable  title  to  the  land  in  con- 
troversy. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


liiASB  WITH  Option  to  FuncBAnn,  —  Where  premises  are  leased  with 
right  given  to  the  lessee  to  parohsae  witUiu  a  year,  and  with  the  further 
proviso  that  if  the  lessor  should  receive  an  offer  for  the  property,  ten  days' 
■otioe  shoald  be  given  the  lessee,  and  he  should  then  have  the  privilege  of 
purchasing  on  certain  terms  within  a  time  limited,  and  if  he  did  not  pnr- 
ehase  the  lessor  might  sell;  the  lessee  must  make  his  election  in  tea  days 
after  receiving  notice  of  an  offer  by  a  third  party,  and  if  he  doee  not  ao 
•lect  the  lessor  is  at  liberty  to  sell,  although  such  offer  was  made  within  the 
yeari  Harding  v.  Oibb$,  125  HL  85;  S  Am.  8t  Rep.  345,  and  note;  but  in 
Kerr  v.  Day,  H  Pa.  8t  112,  53  Am.  Deo.  528,  it  was  held  that  a  lessee  with 
an  option  to  purchase,  although  the  election  to  purchase  rests  solely  with 
kim,  has  an  equitable  estate  in  the  land  ander  this  oontraet  of  eptioiial  pnr- 
aad  may  be  transmitted  by  bin* 
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Bathbun  V.  Berry. 

C49  Kansai,  785.] 

Cbatrl  MoRTOAai  WITH  Power  to  Sell  — Whbit  Yoio  ab  AOAinst 
Crxditobs.  -—  When  a  chattel  mortgage  contaiot  a  ttipalatioQ  author- 
king  the  mortgagor  to  lell  or  dispoM  of  the  whole  of  the  property, 
wxthoat  limitation,  in  a  lamp  or  in  any  tiied  lots  as  ha  may  choose, 
without  providing  what  shall  be  <lone  with  tha  prooeads  when  the  goods 
are  sold,  and  withoat  any  agreement  between  the  parties  as  to  how  the 
nle  or  sales  shall  be  made  or  what  shall  be  done  with  tha  proceeds,  sack 
Bortgave  is  void  as  in  fraud  of  the  creditors  of  the  mortgagor,  nor  is  it 
rendered  Talid  by  the  fact  that  the  mortgagee  takes  possession  of  ths 
property  withoat  the  consent  of  the  mortgagor,  under  a  stipnlatioB  in 
the  mortgage  \  hat  the  mortgagee  may  take  possession  whenever  he  shall 
tern  himself  ansafe  or  insecare. 

CkATTKL  MORtXIAOIS  —  CHAKOB    09    PoSSBSBIOir    AS   AVFIOTUfO   VaLIDITT 

or.  — Taking  possession  of  mortgaged  property  by  the  chattel  mortgages^ 
to  be  snfficient  to  care  irregalarities  in  a  void  mortgage  or  render  il 
Yalid,  most  be  either  under  the  aathority  of  a  written  instrument  valid 
nd  snfficieat  for  that  purpose,  or  under  some  parol  oonjieut  of  the 
>rtgagor. 


R.  0.  Hays  and  E.  F.  Robinson^  for  the  plaintiff  in  error. 

A.  H.  Ellisj  E.  8.  EUU  and  F.  T.  Bumham^  for  the  defend- 
tnts  in  error. 

Valbntinb,  J.  Thie  was  an  action  of  replevin,  brought  in 
ihe  dietrict  court  of  Osborne  County  on  November  27,  1888, 
bj  E.  B.  Rathbun,  against  W.  A.  Berry,  the  Beloit  Milling 
Company,  a  corporation,  George  W.  Bittman,  0.  B.  Taylor, 
and  W.N.Todd,  copartners,  doing  business  as  Bittman,  Tay- 
lor k  Co.,  John  Jackson  and  Andrew  Jackson,  copartners, 
doing  business  as  Jackson  Brothers,  to  recover  certain  goods, 
wares,  and  merchandise  alleged  to  be  unlawfully  detained  by 
the  defendants  from  the  plaintiff,  and  of  the  aggregate  value 
of  $563.98.  The  plaintiff  claimed  the  property  under  a  chat- 
tel mortgage  executed  to  him  on  November  21, 1888,  by  James 
F.  Andrews,  to  secure  a  promissory  note  then  given  of  $550. 
The  defendants  claimed  the  property  by  virtue  of  the  levy  of 
certain  attachments  upon  the  property  as  the  property  of  An* 
drewB.  The  defendant  Berry  was  the  officer  that  levied  the 
attachments,  and  the  other  defendants  were  the  attaching 
creditors.  The  mortgage  was  deposited  in  the  office  of  the 
legister  of  deeds  on  November  24,  1888;  and,  so  far  as  it  is 
necessary  to  quote  it,  it  reads  as  follows:  — 

^This  mortgage  is  hereby  made  to  cover  any  and  all  gools 
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that  may  be  parohased  from  time  to  time  to  replace  goods 
•old  that  are  covered  hj  this  mortgage. 

^  Proridedy  boweveri  that  if  said  debt  and  interest  be  paid 
as  above  specified,  this  sale  and  transfer  shall  be  void;  thai 
the  above-described  property  is  now,  and  (except  as  herein- 
after provided)  shall  remain  in  the  possession  of  the  said  first 
party  at  Downs,  township  of  Ross,  Osborne  County^  Kansas, 
until  default  be  made  in  the  payment  of  the  debt  and  interest 
as  aforesaid,  or  some  part  of  it. 

^  Provided  always,  that  in  case  of  a  sale  or  disposal  of  any 
of  said  property,  or  attempt  to  dispose  of  the  same,  or  a  re- 
moval or  attempt  to  remove  the  same  or  any  part  thereof^ 
from  said  county, or  an  unreasonable  depreciation  in  the  value, 
or  if  for  any  other  cause  the  said  party  of  the  second  pari 
•hall  deem  itself  unsafe  or  insecure,  then  the  whole  of  eaid 
debt  and  interest  thereon  shall  forthwith  become  due  and 
payable,  and  the  eaid  party  of  the  second  part,  or  its  author* 
iied  agents,  may  take  said  property,  or  any  part  thereof,  into 
its  own  possession,  and  sell  the  same  at  public  or  private  sale, 
and  out  of  the  proceeds  of  such  sale  retain  the  whole  of  such 
debt  and  interest  thereon,  and  all  necessary  costs  incurred  in 
finding  and  caring  for  said  property,  and  return  the  surplus 
to  said  party  of  the  first  part;  and  if  from  any  cause  said 
property  shall  fail  to  satisfy  said  debt  and  interest,  and  costs 
incurred,  said  first  party  agrees  to  pay  the  deficiency.  In 
case  of  conditions  broken,  said  property  or  any  part  thereof 
may,  at  the  option  of  the  mortgagee,  be  taken  to  Downs,  Os* 
borne  County,  Kansas,  or  to  any  place  in  the  county  where 
the  same  maybe  at  the  time  of  taking  possession  thereof  and 
there  be  advertised  and  sold.'* 

The  case  was  tried  before  the  court  and  a  Jury,  and  the 
plaintiff,  on  his  own  behalf  and  as  a  witness,  gave  the  fi>llow«- 
ing,  among  other  testimony:  — • 

^  Q.  When  you  left  the  goods  in  Andrews's  possession,  what 
did  you  intend  that  he  should  do  with  them  f  A*  I  supposed 
that  he  was  going  to  sell  out  and  put  his  money  in  the  bank 
and  meet  this  obligation;  that  was  my  intention;  I  don't  know 
as  there  was  anything  said  about  it.  I  have  no  recollection 
of  anything  being  said  as  to  what  he  was  to  do  with  them  at 
all. 

^  Q.  You  had  no  talk  about  it  whatever  f    A.   No. 

'*  Q.  You  expected  he  would  go  on  and  sell  them  out  at  re- 
tail as  he  had  been  doing  f    A.   Yes,  sir." 
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It  «Ibo  appears  from  the  evidence  that,  prior  to  the  exeoo- 
iion  ef  the  mortgage,  Andrews  was  engaged  in  a  mercantile 
hnsiness  in  the  city  of  Downs,  in  Osborne  County.  He,  with 
^as  family,  resided  in  the  upper  story  of  the  building  in  which 
lie  did  business,  and  his  goods  were  kept  in  the  lower  story 
ibereol  These  goods  constituted  the  property  which  An* 
drewB  mortgaged  to  the  plaintiff.  The  plaintiff  and  Andrews 
were  brothers-in-law,  having  married  sisters.  The  note  se- 
eured  by  the  mortgage  was  given  for  one  hundred  dollars  then 
loaned,  and  for  a  pre-existing  debt  Andrews  retained  the 
possession  of  the  goods.  On  November  24,  1888,  Andrews 
left  the  eonntry,  and  has  never  returned.  On  the  next  day, 
which  was  Sunday,  the  creditors  of  Andrews  demanded  of  the 
plaintiff  that  he  should  execute  to  them  a  bill  of  sale  for  the 
^oodB,but  he  refused,  and  on  the  evening  of  that  day  he  went 
to  the  residence  (or  late  residence)  of  Andrews,  for  the  pur- 
pose of  obtaining  the  possession  of  the  goods.  Mrs.  Andrews 
was  at  home,  and  in  the  story  above  the  place  where  the 
goods  were  kept,  which  latter  place  was  called  the  *^  store/* 
He  procured  a  key  to  the  *^  store ''  from  Mrs.  Andrews,  with 
the  intention,  as  he  informed  her,  of  taking  the  possession  of 
the  goods.  He  then  went  down  to  the  **  store,^  unlocked  the 
front  door  thereof,  stepped  inside,  stayed  there  for  a  few  minutes 
with  the  intention  of  taking  the  possession  of  the  goods,  and 
then  went  out  and  looked  the  door  behind  him.  A  few  hours 
later,  and  after  midnight,  the  aforesaid  orders  of  attachment 
were  levied  upon  the  goods,  and  the  officers  took  the  posses- 
sion of  them,  and  on  the  next  day  the  plaintiff  oommenoed 
this  action.  These  are  substantially  all  the  facts  of  the  ease 
that  are  of  any  importance.  The  defendants  demurred  to  the 
fdaintiff's  evidence,  upon  the  ground  that  it  did  not  prove  any 
eause  of  action,  and  the  court  below  sustained  the  demurrer, 
and  rendered  judgment  accordingly;  and  the  plaintiff,  as 
plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  only  question  presented  to  this  court  is,  whether  the 
aforesaid  ohattel  mortgage  is  void  as  against  the  mortgagor's 
attaching  creditors.  Under  section  2  of  the  statute  of  frauds, 
e?ery  transfer  of  property,  real  or  personal,  made  with  the 
intent  to  hinder,  delay,  or  defraud  creditors,  is  void.  It  is 
also  true  that  a  chattel  mortgage  generally  has  a  tendency  to 
hinder  and  delay  the  creditors  of  the  mortgagor  in  the  coUec- 
tioQ  of  their  claims;  and  it  is  also  a  general  rule  of  law  thai 
^▼ery  person  is  presumed  to  intend  the  natural  and  probable 
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conseqaencefl  of  bis  own  voluntary  acts.    Bat  where  a  chattel 
mortgage  is  executed  in  good  faitli  anr]  f^^r  the  purpose  of 
securing  a  real  debt,  and  tbe  terms  are  reasonable,  it  will  l>e- 
held  to  be  valid,  although  it  mav  have  a  tendency  to  hindeir 
or  delay  the  creditors  of  the  mortgagor  in  the  collection   of 
their  claims.     The  present  mortgage  contains  the  following 
stipulation:  ^'This  mortgage  is  hereby  made  to  cover  any  and 
all  goods  that  may  be  purchased  from  time  to  time  to  replace- 
goods  sold  that  are  covered  by  this  mortgage/'    This  stipu-^ 
lation,  it  is  said  in  the  brief  of  defendants  in  error,  was   inr 
writing,  while  very  nearly  all  the  remainder  of  the  mortgage 
was  in  print,  a  blank  printed  chattel  mortgage  having  been 
Qsed  in  drawing  up  the  mortgage  executed.     This  statement 
of  counsel  has  not  been  denied,  and  it  is  probably  true,  al- 
though there  is  no  direct  evidence  in  the  record  tending  to 
show  whether  the  stipulation  was  in  writing  or  not,  or  what 
portion  of  the  mortgage  was  in  writing  and  what  not.     The 
stipulation,  however,  as  found  in  the  record  brought  to  this 
court,  is  underscored,  and,  as  we  understand,  the  court  below 
held  that  the  mortgage  was  void  upon  the  ground  that  this 
stipulation  rendered  it  void.     Of  course  the  court  below  had 
the  mortgage  before  it  and  knew  what  part  of  it  was  in  writ 
ing  and  what  was  not.     Now,  for  the  purpose  of  upholding 
and  sustaining  the  decision  of  the  court  below,  we  think  that 
it  should  be  held  that  this  stipulation  was  in  writing,  and 
that  the  other  stipulations  in  the  mortgage  which  might  tend 
to  contradict  it  or  modify  it  should  be  held  to  be  in  print. 
And  further,  this  stipulation  is  an  extraordinary  one,  while 
the  other  stipulations  in  the  mortgage  are  common  and  ordin*- 
ary  stipulations,  such  as  are  generally  found  in  chattel  mort- 
gages.   And  if  we  should  hold  that  this  stipulation  was  writ- 
ten in  the  mortgage  by  the  parties,  then  we  must  consider  that 
it  expressed  their  exact  intention,  and  that  any  other  stipula- 
tions in  the  mortgage  only  in  print,  and  which  might  not  be- 
in  harmony  with  it,  did  not  express  their  true  intention;  and 
construing  the  stipulations  in  this  manner,  it  would  seem  to 
require  that  the  mortgage  should  be  held  to  be  void.     We- 
think  that  by  unavoidable  implication  this  stipulation  author- 
ized the  mortgagor  to  sell  and  dispose  of  the  goods — not  merely 
at  retail,  or  in  the  ordinary  course  of  trade  or  in  the  ordinary 
course  of  business,  which  would  simply  be  an  authority  to* 
release  from  the  encumbrance  of  the  mortgage  only  a  email 
portion  of  the  goods  from  time  to  time —  but  it  gave  to  the- 
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mortgagor  an  authority  to  sell  and  dispose  of  the  whole  of  th» 
property  at  onoe,  or  in  the  lump,  or  in  any  sized  lots,  as  b# 
might  choose.  There  is,  in  fact,  no  limitation  of  any  kind  or 
amoant  upon  the  sale.  Besides,  the  mortgage  does  not  in  fact 
provide  what  should  be  done  with  the  proceeds  of  the  sale 
when  the  goods  are  sold.  There  is  no  stipulation  that  the 
mortgagee  should  hare  the  proceeds,  or  that  they  should  be 
kept  or  deposited  for  his  benefit  All  was  left  with  the  mort* 
gagor,  and  he  had  the  power  to  do  as  he  chose. 

It  is  true  the  stipulation  contemplates  that  other  good*- 
might  be  purchased  to  replace  the  goods  sold,  but  the  pur^ 
chase  of  other  goods  was  not  obligatory.  Of  course  any  uaW 
of  any  portion  of  the  mortgaged  goods  would  destroy  the  mort- 
gage encumbrance  to  that  extent,  and  a  sale  of  all  the  mort* 
gaged  property  would  completely  destroy  the  mortgage.  A. 
power  given  to  the  mortgagor  to  sell  the  whole  of  the  mort-- 
gaged  property  would  really  render  the  mortgage  nugatory, 
and  the  mortgagor  would  still  remain  substantially  the  owner 
of  the  property.  Such  a  power  in  any  mortgage  would  be  in- 
consistent with  any  supposed  encumbrance  granted  by  the- 
mortgage,  and  a  mortgage  granting  such  a  power  should  be- 
held to  be  at  leMt  prima  facie  if  not  absolutely  void.  There 
ia  nothing  to  this  case,  either  in  the  mortgage  or  as  shown  by 
the  extrinsic  evidence,  that  tends  to  explain  how  the  parties- 
intended  that  the  sale  or  sales  of  the  mortgaged  property 
should  be  made,  or  what  should  be  done  with  the  proceeds. 
The  plaintiff,  by  his  own  parol  testimony,  showed  that  he^ 
anderstood  that  the  mortgagor  would  ''sell  out"  the  goods,  or 
Bell  them  at  retail,  as  he  had  been  doing,  *'  and  put  his  money 
in  the  bank  and  meet  this  obligation  '*;  but  so  far  as  is  shown,, 
there  was  no  agreement  or  understanding  between  the  partie» 
or  on  the  part  of  the  mortgagor,  other  than  that  shown  by  the 
mortgage,  as  to  how  the  sale  or  sales  should  be  made  or  what 
should  be  done  with  the  proceeds.  Hence,  under  the  stipula-- 
tions  of  the  mortgage  and  the  parol  testimony,  we  must  as- 
sume that  the  mortgagor,  while  in  the  possession  of  the  mort- 
gaged property,  had  the  absolute  control  over  the  same,  and 
the  absolute  right  to  sell  it  as  he  chose,  and  the  absolute  con- 
trol over  the  proceeds. 

But  it  is  claimed  that  the  plaintiff  as  mortgagee  obtained 
the  possession  of  the  goods  before  any  of  the  same  were  sold,, 
and  that  such  possession  cured  all  irregularities  and  rendered 
the  mortgage  valid.     The  possession,  however,  was  not  pro- 
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«ared  by  any  delivery  of  the  goods  by  the  mortgagor  or  with 
Ids  consent  The  plaintiff  took  the  possession  of  the  property 
without  the  mortgagor's  consent  and  only  by  virtue  of  the 
authority  given  by  his  void  mortgage  —  not  void  because  it 
had  not  been  deposited  with  the  register  of  deeds;  not  void 
because  of  a  want  of  notice  to  the  mortgagor's  creditors  or  sub- 
■sequent  purchasers  or  encumbrancers;  not  void  because  of  an 
insufficient  description  of  the  mortgaged  property;  not  void 
because  of  a  want  of  a  renewal  affidavit,  and  not  for  any 
other  mere  irregularity  which  was  not  in  contravention  of 
good  morals  or  public  policy,  but  void  because  of  a  stipula- 
tion contained  in  the  mortgage  which  must  be  considered  as 
against  public  policy,  if  not  in  contravention  of  good  morals, 
and  as  tending  to  hinder  and  delay  creditors  in  the  collection 
of  their  just  claims,  and  thus  hindering  and  delaying  of  credi- 
tors without  any  good  reason  therefor,  and  providing  for  such 
«  disposal  of  the  property  as  must  necessarily  render  the 
mortgage  itself  substantially  nugatory.  What  the  effect  of 
the  delivery  of  the  possession  of  the  mortgaged  property  by 
the  mortgagor  to  the  mortgagee,  or  a  taking  of  the  possession 
•of  the  property  by  the  mortgagee  with  the  consent  of  the  mort- 
gagor would  be,  it  is  wholly  unnecessary  in  this  case  to  decide, 
for  nothing  of  that  kind  took  place  in  this  case.  It  was  not 
shown  that  the  mortgagor  ever  gave  his  consent  otherwise 
than  by  the  mortgage.  There  is  no  evidence  tending  to  show 
that  the  mortgagor's  wife  had  any  authority  from  the  mort- 
gagor to  deliver  the  property  to  the  mortgagee,  and  it  cannot 
be  supposed  that  she  had  any  such  authority  merely  because 
she  was  his  wife.  A  taking  of  the  possession  of  mortgaged 
property  by  the  mortgagee,  to  be  sufficient  to  cure  aU  irrega* 
larities  and  to  make  the  mortgage  valid,  most  be  either  under 
the  authority  of  a  written  instrument  valid  and  sufficient  for 
that  purpose,  or  under  some  valid  parol  consent  of  the  mort* 
gagor.    Such  was  not  this  case. 

We  have  given  this  case  a  great  deal  of  attention,  and  care- 
fully considered  it  in  all  its  aspects.  We  have  also  examined 
many  authorities,  with  a  hope  that  our  minds  might  become 
thoroughly  satisfied,  but  still  we  have  great  doubts.  Among 
the  decisions  of  our  own  court  which  we  have  examined  ara 
the  following:  Parsam  Sav.  Bank  v.  Sargent^  20  Kan.  676; 
Frankh<m9er  v.  EUett,  22  Kan.  127;  81  Am.  Rep.  171;  Dayton 
V.  People's  Sav.  Bank,  23  Kan.  421;  Cameron  v.  Marvin^  26 
Kan.  612;  Mu9$  v.  Lehman,  30  Kau.  614;  Leser  v.  OIoMr,  82 
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Kan.  546;  Dolan  ▼.  Van  Demarh^  85  Ean.  804;  Boward  T« 
£oU/:n^,  36  Ean.  857;  Oagnony.  Brovniy  47  KAn.9Z.  Seealao^ 
8  Am.  &  Eng.  Bnoy.  of  Law,  196,  197;  Jones's  Chattel  Mort- 
gages, sees.  164y  178,  and  the  whole  of  chapter  9,  including 
tecs.  37»-425. 

We  think  the  conclusions  which  we  have  reached  in  thia 
ease  are  in  harmony  with  the  spirit  of  all  the  decisions  here- 
tofore rendered  by  this  court,  and  are  also  in  harmony  with 
the  most  of  the  decisions  rendered  by  other  courts.  Many 
decisions  of  other  courts,  however,  may  be  found  with  which 
the  foregoing  conclusions  are  not  in  harmony.  Therefore, 
while  we  have  very  grave  doubts  as  to  the  correctness  of  the 
decision  rendered  by  us  in  this  case,  yet,  taking  into  consid* 
eration  the  peculiar  facts  of  this  case,  with  all  the  reasons  for 
aDd  against  the  present  decision,  and  taking  into  considera* 
tioQ  all.  the  decisions  of  other  courts  sustaining  or  opposing 
this  decision,  we  are  inclined  to  think  that  the  decision  is 
correct,  and  therefore  the  judgment  of  the  court  below  will  be 
afiBrmed. 

All  the  JostiMS  ooncarring. 

CBatrl  MoaTOAon— Powm  ov  Saui  st  Mobtoaoob— TAUDims 
w  CanmoBai  —  A  •hattel  mortgaf^  •zaeatad  apoa  an  agrMintiit  thai  Um 
■MrtgAgor  lemaia  In  poMaesioa  and  lell  tha  proparty  at  retaU  or  irfaoleaa]% 
ind  oae  ilia  proceeds  tobsfcantiaUy  as  before  the  ezeeotion  of  Um  mortgage^ 
11  Toid  u  to  the  oreditors  ol  the  mortgagort  MamUtUk  ▼•  Atmy^  124  N.  T* 
179;  21  Am.  St.  Bep.  078.  Sea  extended  note  to  Ptabody  ▼.  Lamiom,  15 
Ab.  8i  Repw  912-817.  la  whioh  thia  anbjeel  ia  tboronghly  diseBMaO.  The 
foUowing  laaanl  caeei  nphold  the  dootrine  that  ohattel  mortgagai,  whara 
IhtpnimrioBJa  kept  bj  the  mortgagor,  and  In  whioh  ha  ia  givaa  the  power 
t»ieU  the  Buirtgagad  ehattoli^  are  raid  ae  againat  the  oraditors  al  tha  morl* 
•Htor.  OattipWT.  BomnJUld,  47  Minn.  607;  Boekeham ▼.  Bt^k,  11  lioai 
tfl;  QQttagkgrw.  €Mdfiank,  78  Tax.  082;  Bnuhtr  r.  OMUopkie.  10  OoL  284| 
WWmrw.Kra9,7n  Tex.  883s  ffmt^kr.  MorrU.  181  HL  887s  Skmdard  Im 
tlmndO^w.  MdMiK,  86  Kan.  68|  AOm  r.  PamoM.  19  Or.  4M 
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V.  City  op  Ottawa. 

(49  Kamam,  747.] 

Taxatioit  —  AssissMurr  ov  Publio  Propbrtt  wor  Looal  havtormmtsn, 
OitiM  )ukV  power  to  levy  upoa  pablic  groands  the  tpeoul  msseasmeot^ 
nooeiory  to  improTe  the  streets  and  sidewalks  ia  front  of  and  around 
them;  and  when  the  proper  authorities  refuse  to  pay  each  aaaesemeuta, 
and  the  property  cannot  be  sold  at  forood  sale,  the  amount  thereof  may 
be  adjusted  in  a  Judicial  prooeeding,  and  the  judgment  enforced  an«l 
collected  the  same  ae  any  other  judgment  against  the  eity  or  coanty. 

F.  A,  WaddUf  eourUy  attorney^  and  John  W.  Deford^  for  th» 
plaintiff  in  error. 

H.  A.  RiehardSy  for  the  defendant  in  error. 

HoRTON,  C.  J.  The  ciij  of  Ottawa,  in  Franklin  County,  i» 
a  city  of  the  second  class.  Block  85  in  that  city  was  granted 
to  the  coanty  of  Franklin  by  the  Ottawa  Town  Company  for 
a  conrt-houae  square,  and  county  buildings  have  been  erected 
thereon.  In  1887,  the  city  of  Ottawa,  under  the  provisions  of 
the  statute,  macadamized  Main  Street  between  Tecumseh  and 
Fifth  Streets,  and  a  special  assessment  on  account  of  such 
macadamizing  was  made  under  the  statute  upon  said  block 
85  amounting  to  the  sum  of  $573.10.  Subsequently  a  claim 
for  that  amount  was  presented  to  the  board  of  county  com-^ 
missioners  for  allowance.  This  was  refused,  and  an  appeal 
was  taken  to  the  district  court  It  was  there  allowed,  and 
judgment  rendered  accordingly.  Complaint  is  made  of  thi» 
judgment 

The  question  is,  had  the  city  of  Ottawa  the  power  to  levy  a 
special  assessment  .of  $573.10  for  the  improvement  of  Main 
Street  in  front  of  the  "  court-house  square  *'  without  the  con- 
sent  of  the  board  of  county  commissioners,  and  then  collect  it 
by  judicial  proceedings  against  the  county?  Section  5  of 
article  12  of  the  constitution  ordains:  ^*  Provision  shall  be 
made  by  general  law  for  the  organization  of  cities,  towns,  and 
villages;  and  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit  shall  be  so 
restricted  as  to  prevent  the  abuse  of  such  power.'*  Paragraph 
788,  General  Statutes  of  1889,  grants  to  cities  of  the  second 
elass  full  authority  to  enact  ordinances  *Hoopen  and  improve 
•treets,  avenues,  and  alleys,  •  •  .  .  within  the  city,  and  for 
the  purpose  of  paying  for  the  same,  shall  have  power  to  make 
assessments  in  the  following  manner,  to  wit:  •  •  •  •  For  pav* 
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jng,  mAcadamizing,  curbing,  and  guttering  all  streets,  avenaea^ 
«nil  alleys,  •  •  •  «  the  assessment  shall  be  made  for  each 
block  separately  on  all  lots  and  pieces  of  ground  to  the  center 
of  the  block,  on  either  side  of  such  street  or  avenue,  the  dis- 
tance improved  or  to  be  improved  ":  Gen.  Stats,  of  1889,  o.  19| 
sec  32.    This  section  authorizes  the  improvement  of  streetSi 
and  provides  that  in  payment  the  city  shall  have  poiver  to 
make  assessments  upon  all  lots  and  pieces  of  ground  abutting 
upon  the  improvement,  without  any  exemption  or  reservation 
whatever.    This  court  has  ruled  that  section  1,  article  11,  of 
the  constitution  of  the  state,  providing  for  a  uniform  and 
^ual  rate  of  assessment  and  taxation,  relates  to  taxes,  and 
does  not  apply  to  such  special  assessments  or  taxes  as  are  i  m 
posed  upon  abutting  lot  owners  in  cities  for  street  improve* 
ments:  Commisrioners  of  Ottawa  Co.  v.  Nelson^  19  Kan.  234; 
27  Am.  Bep.  101;  Hines  v.  Leavenworth^  3  Kan.  186.    It  has 
been  decided  frequently  by  this  court  that  a  city  has  exclusive 
care  and  control  of  its  streets  and  sidewalks,  and  must  make 
them  reasonably  safe  for  travel:  City  of  Atchison  v.  King^  9 
Kan.  550;  Janun  v.  Atchisony  16  Ean.  358;  Osage  City  v. 
Brown^  27  Kan.  74;  MauLihy  v.  Leavenworth,  23  Kan.  747.    It 
follows  necessarily  that  a  city  must  keep  in  repair  its  streets 
and  sidewalks.    The  statute  provides  how  this  may  be  done. 
There  is  no  exemption  in  the  statute  of  a  court  house  or  other 
public  grounds.     Streets  and  sidewalks  in  front  of  or  around 
a  court-house  square  or  other  public  ground  should  be  kept 
in  as  safe  condition  by  the  city  as  other  streets  and  sidewalks. 
It  is  not  just  that  the  other  abutting  lot  owners  pay  the  special 
assessments  intended  to  improve  or  benefit  the  court-house 
square.    It  is  certainly  unfair  that  the  taxpayers  of  the  city 
should  pay  for  all  the  special  improvements  beneficial  to  the 
court-house  square,  when  all  the  taxpayers  of  the  county  are 
equally  interested  therein. 

It  is  said  by  Judge  Cooley  that,  ^  It  is  no  objection  to  an 
assessment  for  a  local  work  that  the  property  assessed  is  used 
for  a  purpose  that  will  not  be  specially  advanced  by  the  im- 
provement; as,  for  instance,  that  it  is  dedicated  to  the  pur- 
poses of  sepulture,  or  is  occupied  by  a  building  erected  for  the 
purposes  of  public  worship,  or  is  devoted  to  school  or  charita- 
ble purposes,  or  constitutes  the  track  of  a  railroad,  or  is  put 
to  any  use  to  which  the  market  value  of  the  property  is  un- 
important. There  is  nothing  necessarily  permanent  in  any 
present  use;  not  sufficiently  sO,  at  least,  to  give  it  a  control- 
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ling  influence  In  determining  principles  of  taxation, 
pablic  property  is  often  subjected  to  these  special  assessments, 
there  being  no  more  reason  to  excuse  the  public  from  paying 
for  such  benefits  than  there  would  be  to  excuse  from  payment 
when  property  is  taken  under  eminent  domain";  Cooley  on 
Taxation,  sec.  468;  St.  LouU  PubUe  School  y.  Sl  Louis,  26  Mo. 
468. 

In  Mayor  of  Baltimore  ▼•  Oreen  Mountain  Cemetery,  7  Md. 
61 7|  it  was  held  that,  ^*  the  property  of  the  United  States  of 
the  city  and  county  of  Baltimore  are  all  exempted  fron» 
taxes,  and  yet  it  has  never,  so  far  as  we  are  informed,  been 
contended  that  it  was  not  liable  for  the  paving  done  in  front 
of  it,  and  we  can  see  no  reason  why  that  of  the  appellees 
should  be.  If  the  latter  be  not  responsible,  then  it  is  evident 
the  street  must  forever  remain  unpaved,  or  the  expense  of  it 
be  borne  wholly  and  entirely  by  the  proprietors  of  the  lots 
opposite.  Surely  this  never  could  have  been  the  intention  of 
the  legislature,  nor  can  it  be  imagined  it  was  its  purpose  to 
compel  the  city  generally  to  do  it  It  must  be  viewed 
practically  as  a  benefit  conferred  on  the  property  of  the  ap- 
pellees, and  the  mere  fact  that  they  were  indifferent  to  it 
ought  not  to  avail  in  their  favor  any  more  than  the  like  indif- 
ference of  an  individual  proprietor  would  shield  him  from 
liability  to  pay  his  quota  when  paving  is  done  in  front  of  his 
ground." 

In  Hassan  v.  Rochester,  67  N.  Y.  628,  Miller,  J.,  in  deciding 
the  case,  used  the  following  language:  **  In  the  Matter  of  the 
Mayor  of  New  York^  11  Johns.  77,  it  was  held  that  .... 
churches,  whicli  were  exempt  from  taxation  under  the  act  of 
1801,  were  not  exempted  from  assessments  for  local  improve- 
ments.   The  same  rule  would  render  the  property  of  the  state 
liable  for  such  assessments.    As  these  are  considered  under  the 
decisions  as  benefits  to  the  property  assessed,  increasing  its 
value,  and  not  as  a  tax,  no  valid  reason  exists  why  the  state, 
any  more  than  individuals,  should  be  exempted  from  paying 
for  the  advajitages  conferred.     A  different  rule  would  compel 
individual  lot  owners  to  pay  assessments  levied  for  improve- 
ments which  were  a  benefit  to  the  state  lands,  without  any 
adequate  advantage,  and  in  many  instances  impose  a  burden 
which  would  be  extremely  onerous  and  produce  great  injus- 
tice.   This  could  not  have  been  intended.    Although  the  state 
eannot  be  made  a  party  to  an  action  to  enforce  such  a  claim 
and  be  sued  in  its  sovereign  capacity,  it  may  be  assumed  that 


July,  1892.]     Board  or  Commibsiomsrs  £Tc.  v.  Ottawa.    899 

the  state  will  provide  means  for  the  liquidation  of  assessments 
imposed  by  virtue  of  laws  enacted  by  its  legislature,  and  that^ 
MB  has  been  frequently  done  heretofore,  appropriations  will  b» 
made  for  that  purpose." 

We  do  not  think  that  the  phrase  in  paragraph  790,  General 
Statutes  of  1889,  concerning  **  the  taxable  property  chargeable 
therewith,"  restricts  a  city  from  levying  special  assessniente 
or  taxes  upon  public  grounds,  because,  if  construed  as  is 
claimed  by  counsel  for  Franklin  County,  then  all  the  prop*" 
erty  used  exclusively  for  literary,  educational,  scientific,  re* 
ligioQS,  benevolent,  and  charitable  purposes  will  also  be 
exempt  from  the  levy  or  payment  of  special  assessments  ot 
taxes.  This  is  contrary  to  the  general  view  held  by  the  pro* 
fession,  and  is  opposed  to  the  practice  prevailing  in  the  cities. 
While  such  property  is  exempt  from  taxation  under  section 
1,  article  11,  of  the  constitution,  it  is  not  exempt  from  special 
assessments,  or  taxes  for  the  improvement  of  streets  or  side* 
walks. 

The  serions  difficulty  in  this  case  is  as  to  the  manner  of 
collecting  the  special  assessment.  We  held,  in  the  case  of 
Oommisrioners  of  Stafford  Co.  v.  First  Nat  Bank^  48  Kan.  561, 
that  as  the  statute  makes  special  provision  for  the  collection 
of  taxes,  they  are  not  a  debt  in  the  ordinary  sense  of  the  term, 
and  consequently  an  action  will  not  lie  for  their  recovery. 
We  have  no  inclination  to  change  that  ruling.  A  court  house 
cannot  be  sold  or  disposed  of  under  tax  proceedings  or  at 
forced  sale  for  special  assessments  or  taxes  levied  upon  the 
ground  thereof.  Such  grounds  are  for  the  uses  and  purposes 
of  the  public,  and  are  essential  to  the  administration  of  the 
executive  and  judicial  duties  of  the  county  and  state,  and, 
therefore,  are  not  subject  to  sale  for  taxes  or  upon  judgments 
rendered  against  a  county.  Perhaps  it  ought  to  be  assumed, 
when  a  special  assessment  is  made  in  accordance  with  the 
provisions  of  the  statute  for  the  opening  or  improvement  of  a 
public  street,  that  the  officials  of  the  county  would  allow  and 
provide  for  the  payment  of  the  same  without  any  action  or 
other  legal  proceedings  being  necessary.  It  is  presumed  that 
the  sovereign  or  state  will  do  no  wrong.  If  a  county^  how- 
ever,  refuses  to  pay  the  special  assessments  or  taxes  legally 
levied  against  its  property,  as  such  property,  on  account  of 
the  public  oses  to  which  it  is  applied,  cannot  be  sold  at  a  tax 
or  other  forced  sale,  there  is  no  impropriety,  after  the  claim 
hi  disallowedi  in  permitting  the  district  court,  on  appeal,  to 
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«dju8t  the  amount  thereofl  The  jadgment  can  then  be  paid 
as  other  judgmentc,  against  a  county:  Qen.  State,  of  1889,  par. 
1618.  Such  rule,  it  seems  to  us,  will  be  beneficial  to  all  con* 
earned,  will  work  no  hardship  upon  any  one,  and  permit  the 
fitreets  and  sidewalks  around  public  grounds  to  be  improved 
and  repaired  as  the  statute  prescribes,  and  in  an  equitable 
manner:  Cooley  on  Taxation,  572,  678;  Hassan  y.  Roekestetf 
«7  N.  Y.  628;  McLean  ▼.  Bloomington,  106  IlL  209;  Adams  Co. 
▼•  Quiney^  180  IlL  666.  The  Illinois  cases  are  very  muoh  to 
the  point 

Attempt  is  made  in  one  of  the  briefs  to  show  that  the  con- 
stitution of  Illinois,  making  special  provision  for  cities  and 
towns  to  levy  special  assessments,  differs  widely  from  the 
provisions  of  the  constitution  of  this  state.  We  have  exam- 
ined the  provisions  referred  to,  and  do  not  note  the  difference 
claimed. 

Our  attention  is  called  to  the  decisions  of  the  courts  ot 
Massachusetts  and  Texas,  to  the  effect  that  the  property  of 
<^unties  is  exempt  from  special  assessments  or  taxes.  Not* 
withstanding  the  reasoning  of  the  able  courts  of  those  states, 
we  are  inclined  to  think,  under  the  provisions  of  our  oonsti* 
tution  and  statutes,  the  better  rule  to  be  that  cities  have  the 
power  to  levy  upon  public  grounds  the  special  assessments 
necessary  to  improve  the  streets  and  sidewalks  in  front  or 
around  them;  and  where,  for  public  reasons,  the  property 
cannot  be  sold  at  forced  sale,  then  that  the  assessments  can 
foe  collected  as  stated. 

The  judgment  of  the  district  court  will  be  affirmed. 


Taxatiov  avd  AssB68if  but  or  PaBLio  Profbrtt.  —  Taxaiion/or  Se^mai, 
Am  a  general  rale,  pablie  property  of  whatever  nature,  whether  of  tiie  United 
Statei  or  of  a  itate,  or  of  any  of  its  snbordinate  political  rabdiviaiona,  is  not 
liable  to  taxation  for  the  purposes  of  rerenae.  Snoh  property  is  exempt 
from  taxation  on  general  principles  of  pnblio  polioy,  and  independently  of 
any  express  provisions  to  the  contrary.  Oonstitntions  providing  for  the 
taxation  of  all  property  within  the  state,  and  statutes  imposing  taxes  on 
anch  property,  do  not  extend  to  or  inclnde  pnblio  property  of  any  deaerip- 
tion,  and  no  exemption  law  is  needed  to  relieve  it  of  the  <barden  of  taxationt 
Doyle  V.  AtuUn,  47  Cal.  S53;  Mayor  ete.  NtuhmUU  v.  Bank  qf  Tenmemes,  1 
«wan,  269;  WeH  Hartford  v.  Board  (/  IToter  CmmH  ^  CvAik.  380; 
PwpU  V.  Dot,  36  GaL  S20;  Direeton  r.  School  Directors,  42  Pa.  St.  22.  The 
fise  of  the  words  In  a  state  oonstitntion,  "  that  all  property  ia  the  stats  * 
ahall  be  taxed  means  all  private  property,  and  does  not  inolnde  pablio  prop- 
arty:  People  V.  MeOreery,  34  Cat  432,  While  moso  pablio  property  is  in 
terms  made  exempt  from  taxation,  either  by  oonstitntional  or  statntoiy 
^naotment^  still  without  such  protection  it  is  exempt  upon  general  priasi* 
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l>1es,  for  aa  mch  property  k  generally  procured  hy  taxation,  it  woald  bo 
againet  principle  that  the  prodaot  of  one  taxation  thonld  bo  nutdo  the  mib- 
jeet  of  another:  Wui  Hartford  t.  Board  qf  Wai$r  Oomm'rt,  44  Oonn. 
ZSO.  "Nor  can  we  see  how  pnblio  property  oan«  in  any  jnst  aonM^  bo  ooo* 
^tdered  as  a  sonrce  of  rerenne  to  be  derived  by  the  exerdee  of  the  taxing 
power,  for  it  wae  by  the  exerctae  of  that  power  that  it  was  aeparatod  from 
private  property  and  booamo  poblie.  No  poeitive  law  is  neoeesary  to  exempt 
the  pnblio  property  of  tho  atato  from  taxation  by  any  of  its  odrporations  or 
foari  eorporationa,  aa  towii%  eitioi^  or  oonntiea"i  Maifot  ela  ^fNatkoUk  ▼• 
^aaJb  of  Tennessee^  1  Swan.  200. 

Uniud  Stain  Frc/perty.  —  **  It  ia  familiar  law  thai  ft  ttata  hat  no  power  to 
tax  the  property  of  the  United  States  within  its  limits.  This  exemption  of 
property  from  stato  taxation^  and  by  taxation  wo  moan  any  taxation 
by  antbority  of  tho  states  whether  it  bo  striotly  for  state  pnxposes 
or  for  mere  local  and  special  purposes  and  objects*  is  founded  upon 
that  principle  which  inheres  in  orery  independent  goremment^  that  it  mast 
be  free  from  any  snch  interference  of  another  gOTcrnment^  as  may  tend  to 
destrey  its  powers  or  impair  their  efficiency.  If  the  property  of  the  United 
litatee  could  bo  snbjected  to  taxation  by  the  state,  the  object  and  extent  of 
the  taxation  would  bo  subject  to  the  state's  diaoretioa.  It  might  extend  to 
boildinga  and  other  property  essential  to  the  discharge  ol  tho  ordinary  bnsi- 
aese  of  the  national  goTornment,  and  in  the  enforcement  of  that  tax  those 
baildings  mi^ht  be  taken  from  the  posaeesioo  and  use  of  the  United  States. 
The  oooatitution  Tests  in  Congress  the  power  to  'dispose  of  and  make  all 
needful  mlea  and  regulations  respecting  the  territory  or  other  property  bo- 
longiag  to  the  United  States.'  And  this  impliee  an  exdnsion  of  all  othsr 
euthority  over  the  property  which  could  interfere  with  this  right  or  obstruct 
itiexerdae:'*  WUooimn  CenL  B.  B.  Co.  v.  PrieeCount^,  133 U.  a  49(^-604. 
la  FoffOH  ▼.  Chieago,  84  IlL  227-233»  it  was  said  that  "  We  apprehend  thai 
ao  role  is  more  uniformly  recognised  than  that  property  of  the  govemmettt 
ii  never  taxed  unless  expreesly  required  by  statute.  It  would  only  be  to 
pay  money  from  the  treaanry  to  be  returned  thereto.  It  could  be  of  bo 
^ind  of  benefit.  It  would  be  entirely  useless,  and  hsnoe  the  government 
eever  requires  such  an  act  to  be  performed.  Kor  under  our  system  of  gov* 
ernmeut  can  the  states  tax  the  general  government*  its  agents  or  property, 
eer  can  the  general  government  tax  the  statei^  their  agents  or  property! 
UcdUkxA  T.  Maryland^  4  Wheat  316;  0$bcm  v.  Bank  qf  UfdUd  SUxUm.  9 
Wheat  738.  In  these  cases  it  was  held  that  the  states  have  no  power  to 
tax  the  instrumentalities  of  the  general  government  employed  in  the  pe^ 
lormance  of  its  proper  functions.  In  the  case  of  Dobbim  v.  Commitdonerw  qf 
^rk  Ch.,  16  Pet  447,  it  was  held  that  there  was  a  limitation  on  the  tax* 
ing  power  of  the  state,  which  prohibits  it  from  taxing  ths  inatrumentSp 
-emolumenti,  and  persons  which  the  United  States  may  use  and  employ  as 
Acceesaiy  and  proper  means  to  the  exerciss  of  their  sovereign  power.  Now, 
this  block  of  ground  is  used  and  employed  by  the  general  government  for  a 
^Qstomhouae,  post  office,  eta,  or  in  erecting  buildinga  for  that  purpose. 
Nov  customhouses,  post  offices,  and  courthouses  are  necessary  instrumen* 
talities,  and  are  proper  means  to  be  employed  by  the  general  government  ia 
executing  its  sovereign  power.  This  land  waa  purchased  by  it  for  the  pur- 
pose and  the  legislature  of  the  state  gave  its  consent  that  it  might  be  so 
oeed,  and  oeded  to  the  United  States  jurisdiction  over  the  sama  This  is* 
then,  in  its  fullest  sense,  one  of  the  instrumentalities  employed  by  that  gov 
^nmeut  in  the  proper  exercise  of  its  sovereign  power,  and  falls  within  tha 
▲m.  St.  Kbp..  Vol.  XXXIII.  -2S 
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prinolpla  of  thoM  daoisiont  and  of  NalOiam  t.  Lo^Mana^  8  How.  82.     Th\^ 
property,  then,  conld  not  be  taxed  or.aaMese<1  Hy  thn  ntate":  Fagmm  t.  C^ 
eago^  84  lU.  234.    The  aame  principle  was  anuuuiKoi  i.t    \u  Jrtw9  ▼•  Amdiior^ 
28  Gratt  116,  where  it  waa  deoided  that  whan  the  Umwd  States  goirem- 
ment,  nnder  an  agreement  with  the  owner  of  land,  areoti  a  building  thereo» 
to  be  need  by  its  operatives  employed  by  it  in  dressing  stona  to  be  weed  i» 
the  erection  of  its  public  buildings,  tnoh  building  is  not  liable  to  state  cax- 
ation.     In  expressing  its  opinion  in  this  case  the  oonrt  adopted  tbe  langnago 
need  by  Chief  Justice  Marshall  in  deciding  the  case  of  Wtaton  v.  CUjf  CatmeU 
V*  CharlaiUm,  2  Pet.  4^9,  where  he  said  that  "The  sorereigntir  of  a  state- 
extends  to  ererything  which  exists  by  its  own  authority  or  is  introdaoed 
by  its  permission;  but  not  those  means  which  are  employed  to  carry  into- 
•xeontion  power  conferred  by  the  people  of  the  United  States.     The  at» 
tempt  to  nse  the  power  of  taxation  on  the  means  employed  by  the  govem- 
nent  of  the  Union  in  pursuance  of  the  oonstitation  is  itself  an  abuse*  be- 
cause it  is  the  usurpation  of  m  power  which  the  people  of  a  single  state^ 
cannot  give.    The  states  have  no  power,  by  taxation  or  otherwise,  to  retard^ 
impede,  burden,  or  in  any  manner  oontrol  the  operation  of  const itatioosl 
laws  to  carry  into  execution  the  powers  rested  in  the  general  goTerument.'*' 

The  states  have  no  power  to  tax  the  means  and  instruments  employed  by 
the  national  government  in  the  discharge  of  its  constitutional  fanctionsr 
Sutfton  r,  Bangor,  66  Me.  274-286.    The  power  of  taxation  by  a  state  can* 
not  be  broad  enough  or  extensive  enough  to  embrace  property  regarded  as* 
the  means  or  instruments  of  conducting  the  federal  government  and  **the 
moment  that  the  title  to  such  property  beoomes  vested  either  in  the  state 
or  the  Uiiited  States,  the  property  is  no  longer  the  subject  of  taxation.     It 
does  not  seem  to  make  any  difference  whether  the  property  is  used  as  a 
means  or  instrumentality  for  the  execution  of  any  of  the  powers  of  the  fed- 
eral government  under  the  constitution.     It  is  sufficient  if  the  title  is  in  the 
United  States,  the  exemption  from  taxation  attaches**:  PeopU  v.   Uniud 
Suites,  9.3  Ul.  30;  34  Am.  Rep.  165;  citing  McOotm  v.  8cak9,  9  WalL  23;. 
Railway  C<k  v.  PrtscoU^  16  Wall.  603.     A  bridge  across  a  watercourse,  the 
title  to  which  is  exclusively  in  the  United  States,  althon^^h  half  of  its  ex- 
pense is  paid  for  by  a  railroad  company,  and  it  is  secured  to  its  use,  is  not 
taxable  by  the  state,  wholly  or  in  part:  Ciucago  etc  A  B,  Co,  v.  Davenport^ 
61  Iowa,  451. 

It  is  not  the  intention  in  this  note  to  enter  into  any  extended  discu^toa 
as  to  the  taxation  of  public  lands,  but  it  may  be  stated  generally  in  passing 
that  such  lands  are  not  taxable  by  the  state  so  long  as  they  are  the  property 
of  the  United  Statea     They  can  only  be  taxed  when  the  United  States  has- 
issued  a  patent  therefor,  or  when  the  purchaser  has  acquired  a  **  perfect 
equity."    When  it  is  said  that  land  sold  by  the  United  States  may  be  taxed 
before  the  issuance  of  patent  therefor,  this  must  be  understood  as  applying 
only  when  the  right  to  the  patent  is  complete,  and  the  equitable  title  ie 
fully  vested  in  the  purchaser  without  anything  more  to  be  paid,  or  any  act. 
to  be  done,  going  to  the  foundation  of  his  rights.     Prior  to  this  and  while 
the  title  remains  in  the  United  States,  such  land  is  public  property,  not 
subject  to  taxation:  Central  Pae.  B.  R,  Co.  v.  Howard,  52  CaL  5S1;  Peopie- 
V.  Donnelly,  58  CaL  144;  Wiitconain  Cent,  R.  R,  Co,  v.  Ta:ylor  Co,,  62  Wia  37; 
Wiseonnn  CenL  R.  R.  Co,  v.  Corwttock,  71  Wis.  88;  Railteay  Co,  v.  PreteoU^ 
16  Wall.  603;  Railway  Co,  v.  MoShane,  22  Wall.  444.     These  oases  also  show 
that  land  grants  made  by  Congress  to  railroads,  or  to  the  state  in  trust  for- 
publio  improvements,  upon  certain  conditions  to  be  performed,  remain  m^ 
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part  of  the  public  domain  and  the  property  of  the  United  Btatet  until  snoh 
eonditioQS  are  performed,  and  antil  then,  or  as  long  as  the  general  title  re> 
nains  in  the  geimral  government,  the  land  is  not  subject  to  taiation  hy  tht^ 
•Utti 

When  taxes  are  leried  npon  any  kind  of  property  while  owned  by  th«» 
United  States,  and  are  sought  to  be  collected  by  jndgmsntand  sale,  it  make* 
■0  dififerenoe  who  files  objection  to  the  collection  of  SQch  taxes,  bat  it  wonl4 
•eem  that  the  district  attorney  of  the  United  States,  resident  in  the  distriet. 
where  the  property  is  situate,  is  the  proper  person  to  interpose  tnch  objee*' 
tion:  People  ▼.  United  SkUea,  93  HI.  30;  Zi  Am.  Rep.  15S. 

TaxcUion  of  State  Property, — No  general  rule  of  law  is  more  definitely* 

•ettled  than  that  public  property  belonging  to  the  state,  no  matter  in  what. 

body  or  person  the  legal  title  may  temporarily  rest^  Is  not  subjeot  to  taxi^ 

tioQ  for  the  purposes  of  revenue;  and  the  income  derived  from  any  stat*- 

institution  owned,  oon trolled,  or  managed  by  the  state,  and  devoted  t^^ 

public  uses  is  not  taxable  for  either  state  or  municipal  purposes:  Board  q^ 

Regen:*  v.  HamiUon,  28  Kan.  376;  ApUn  v.  Begent9  ^  Univerrity  qf  MirM^ 

gtm,  83  Mich.  467;  Atlantic  eU,  R.  R.  Co.  v.  Board  </  ComnCn,  76  N.  d 

474;  Chicago  v.   People,  80  III.  ;.384;    Trtuteee  t^  PubUe  SchooU  v.   Inh/A^ 

ftcmu  of  Trenton,  30  N.  J.  Bq.  667;  People  v.  Doe,  36  CaL  220;  Doyle  ▼» 

AutUn,  47  Cal.  353.     In  the  la^t  case  it  was  said  to  be  well  settled  that  tb« 

property  of  a  state  or  of  a  municipality  is  not  subject  to  taxation  for  revenue 

parposea    In  delivering  the  opinion  in  the  case  of  Trustees  qf  Public  8c/tool§ 

^. Inhabitants  of  Trenton,  30  N.  J.  £q.  667-681,  the  court  said:  "The  im- 

manity  of  the  property  of  the  state  and  of  its  political  subdivisions  front 

taxation  does  not  result  from  a  want  of  power  in  the  legislature  to  subject 

inch  property  to  taxation.     The  state  may,  if  it  sees  fit,  subject  its  property 

lad  the  property  owned  by  its  municipal  divisions  to  taiation,  in  common 

with  other  property  within  its  territory;  bat  inasmuch  as  taxation  of  pnblio 

property  would  necessarily  involve  other  taxation  for  the  payment  of  the 

taxes  so  laid,  and  thus  the  public  would  be  taxing  itself  in  order  to  rais9 

money  to  pay  over  to  itself,  the  inference  of  law  is  that  the  general  language 

of  itatates  prescribing  the  property  which  shall  be  taxable  is  not  applicable 

to  the  property  of  the  state  or  its  municipalities.     Such  property  is,  there* 

(ore,  by  implication,  excluded  from  the  operation  of  the  laws  imposint^  tax* 

tfcioQ,  unless  there  is  a  clear  expression  of  intent  to  include  it.     Uence 

crown  lands  and  the  property  of  the  state,  or  its  political  subdivisions,  are 

not  taxable  under  general  statutes  providing  for  taxation.     Under  the  gen* 

end  tax  law  of  this  state  public  property,  whether  belonging  to  the  state  or 

iti  lobordinate  political  divisions  such  as  counties,  cities,  towns,  and  town* 

thipi,  is  Qot  liable  to  taxation."    In  the  ease  of  InJiaJtUanU  qf  Worcester  v. 

Worcester,  116  Mass.  193;  17  Am.  Rep.  159,  the  court  said:  "The  property 

ol  the  commonwealth   is  exempt  from  taxation,  because  as  the  sovereign 

pnwer  it  receives  the  taxation  through  its  officers  or  through  the^municipal- 

iti«  it  creates,  that  it  may  from  the  means  thus  furnished  discharge  the 

dotieg  Aod  pay  the  expenses  of  government     Its  property  constitutes  one  of 

the  inftimmentalities  by  which  it  performs  its  functions.     As  every   tax 

Would  to  a  certain  extent  diminish  its  capacity  and  ability,  we  would  be  un- 

willing  to  hold  that  such  property  was  subject  to  taxation  in  any  form,  unless 

It  were  made  so  by  express  enactment  or  by  clear  implication." 

Property  held  by  the  regents  of  a  state  university  in  their  corporate  oapaci  ty 
II  the  pnblio  property  of  the  state  held  by  the  corporation  in  trust  for  the  pur* 
|ONi to  which  it  is  devoted,  and  is  exempt  from  taxation:  ApUn  v.  Regent*  ^ 
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UnivertUy,  83  Mioh.  497;  BeffenH  ▼.  ffamUlom,  28 Kan.  S78.  In  ApHn  ▼ 
83  Mich.  470,  it  wm  aaid:  '*  The  pnblio  property  belonging  to  the  state  indadai 
the  property  of  all  public  departments  of  the  state,  snch  as  the  Michifcaa 
University,  the  reform  school,  the  school  for  the  deaf  and  dumb,  the  atat* 
prisons,  the  asylnms,  the  agricultural  college,  the  state  normal  school,  and 
other  pnblio  institutions  supported  by  the  state  through  tazation,  or  by 
funds  or  property  appropriated  by  public  or  priyate  generosity  for  thai 
purpose.  It  cannot  be  supposed  that  the  legislature  would  make  large  appro- 
priations for  the  support  of  these  institutions  or  levy  taxes  for  the  sama 
purpose,  and  then  assess  the  property  held  by  them  in  trust  to  carry  ont  tiie 
same  object  for  which  such  taxes  are  levied." 

Mortgages  in  which  ih^.  State  School  Fund  t§  Invested  are  not  subject  to  state 
Uxation:   Truateee  of  Public  SehooU  t.  Oit^  qf  Trenton,  80  N.  J.  Eq.  667; 
and  when  the  title  to  the  property  in  which  such  fund  is  inrested  is  ao- 
quired  by  the  state  under  foreclosure  of  the  mortgage,  and  held  f<v  school 
purposes  only,  it  is  not  liable  to  taxation  by  the  state:  CUg  qf  Chicago  r. 
People,  80  III.  384.     Lauds  which  are  the  property  of  the  state  are  not  sub- 
ject to  taxation,  and  the  purchaser  thereof  takes  them  free  of  all  tax  liens: 
Bradford  v.  La  Fargue,  30  La.  Ann.  432;  Braxion  t.  Bich,  47  Fed.  Rep.  J  78; 
and  after  the  title  to  lands  of  an  alien  has  become  vested  in  the  state  by 
escheat,  they  are  exempt  from  taxation:  Beid  v.  Slate,  74  Ind.  252.     When 
state  lands  are  conveyed  by  statute  for  a  term  of  years,  the  question  whether 
they  are  taxable  or  not  depends,  not  on  the  qualities  of  the  estate  so  granted, 
but  on  the  legislative  intention  as  expressed  in  such  statute:  Stater.  Haighl, 
36  N.  J.  Ik  471.     Land  held  by  a  state  institution  as  an  agricultural  college 
under  a  mortgage  for  money  loaned  by  the  state  and  arising  from  the  sale  of 
its  lands  granted  to  it  by  Congress  are  exempt  from  taxation:  BegemU  v. 
Hamilton,  28  Kan.  378.     Land  held  by  the  trustees  of  a  state  industrial  uni- 
versity, belonging  to  and  under  the  control  of  the  state,  is  not  subject  to 
taxation:  Board  qf  Trusteee  v.  Board  qf  Supermsore,  76  III.  184.     Public 
school  houses,  together  with  the  necessary  land  for  their  use,  are  not  taxablsi 
Oerhe  v.  PureeO,  25  Ohio  St  229;  and  schools  or  educationid,  charitable,  or 
religious  institutions  established  by  private  donation,  but  carried  on  for  the 
pnblio  benefit,  together  with  the  land. necessary  for  their  ose,  may,  hy  stat- 
ute, be  exempted  from  taxation:  Oerke  v.  Pureell,  23  Ohio  St  229;   Warde 
▼.  Maneheater,  66  N.  H.  608;  22  Am.  Rep.  504;  Ourtie  r.  Whipple,  84  Wis. 
850;  1  Am.  Rep.  187.     A  state  lunatic  asylum  is  not  subject  to  taxation  by 
the  sUte:   WUUama  v.  LitOe  White  Bock  Co.,  Wilson  Sup.  Ot  (Ind.)  7;  nor 
a  bank  oharbered  for  the  benefit  of  the  state:  NaehviUe  y.  Bank  qf  Tenneseee, 
1  Swan,  269;  nor  the  Inoome  of  the  state  derived  from  a  railroad  owned, 
controlled,  and  managed  by  it:  State  v.  Atkins,  35  Ga.  315;  nor  public  or 
state  money  devoted  to  the  purposes  for  which  it  is  intended,  so  long  m 
they  are  public  purposes:   Commonwealth  t.  Morrison,  2  A.  K.  Marsh.  75} 
Trustees  v.  Taylor,  30  N.  J.  Eq.  618. 

Taxation  of  Municipal  Property.  — The  authorities  are  generally  agreed 
that  the  public  property  of  a  city  or  county  used  only  for  governmental 
purposes  is  exempt  from  taxation  by  the  state  or  city  for  the  purposes  of 
revenue:  Low  v.  Lewis,  46  Cal.  550;  Doyle  v.  Atistin,  47  GaL  863;  PeopU 
T.  Salomon,  51  HU  37;  West  Hartford  v.  Board  of  Watmr  OomnCn,  44 
Conn.  360;  Trwtees  of  Public  Schools  v.  Inhabitants  qf  TrttUom,  80  K.  J.  Eq. 
t)  .7;  BochesUr  r.  Bush,  80  N.  Y.  302;  Piper  v.  Singer,  4  Serg.  ft  R  852L 
)Viildings  and  other  property  owned  by  municipal  corporations,  and  appro* 
pt  'ited  to  public  uses,  are  but  the  means  and  instrumentalities  used  for  ma* 
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■idpal  aod  gorernmental  pnrposet,  vid  mn  therafoM  exempt  from  general 
tazatton  by  neoessary  implication  in  the  absence  of  any  statntory  or  oonetito* 
tional  prohibition;  InhabUanU  qf  Camden  v.  Oamtien,  77  Me.  530;  Toym  <lf 
Wtit  Hartford  ▼.  Board  ^  WaUr  Vamrn'r;  44  Conn.  360;  InhabUanU  (/  Wof 
ceaUrOcmtOff  r.  Worcester^  116  Mass.  193;  ]7  Am.  Rep.  169;  Jnhaf4UMi$  ^ 
Wojflamd  v.  Ccumtff  Oomm*r»,  4  Gray,  600.  In  InkabUanU  qfCamdem  t.  Cam- 
dem,  77  Me.  630,  the  eonrt  aaicl:  **  Towns  are  public  corporatione  ereated  for 
nmilar  public  purpoeee  in  the  due  administration  of  the  government  of  the 
■late.  As  incident  to  their  existence  and  the  objects  of  their  ereation,  they 
are  sUowed  to  purchase  or  build  townhonses,  schoolhousee,  poorhonses»  and 
police  stations,  these  being  among  the  reoognixed  functions  of  the  goTera- 
ment»  end  as  sneh,  exempted  by  implication  from  the  general  provisions  of 
the  ststnte  in  relation  to  taxation  ae  property  appropriated  to  public  00001" 
All  municipal  property  need  for  publio  purpoeoo  of  local  improvement,  oneh 
■0  halls  for  munieipal  meetings^  oourts,  prisons,  or  the  like,  is  exempt;  but 
property  which  io  not  used  for  the  purpooe  of  carrying  on  the  municipal 
goremmeut,  but  only  for  the  eonvenienoe  or  profit  of  the  municipality,  and 
which  is  not  specifically  exempted,  is  liable  to  be  taxed:  OUjf  qf  LouisviUe  ▼. 
Oimmonwakh,  1  Duvall,  295;  85  Am.  Dec  024.  A  state  has  the  power  to 
provide  by  statute  for  the  taxation  of  its  municipalities  or  their  corporate 
property,  but  the  intention  to  do  so  must  clearly  appear;  it  will  not  be 
presamed:  Trustees  qf  PubUe  Schools  v.  Trenton,  30  N.  J.  Eq.  607;  Wayland 
V,  (kmntjf  ComnCrs^  4  Gray,  600;  City  ef  Louisville  r,  OomnumweaUk^  I 
Dsrall,  295;  85  Am.  Dec.  624;  County  qfBrie  T.  Erie,  US  Pa.  St.  360;  Stein 
V.  Mayor  qf  If obite,  24  Ala.  591;  and  in  the  absence  of  express  exemption  of 
the  property  of  counties  or  cities  from  taxation,  an  exemption  can  be  im* 
plied  only  when  the  property  is  actually  appropriated  to  publie  usee;  thus 
when  real  estate  is  purchased  by  a  county  for  enlarging  a  jail  and  jail 
grounds,  it  is  subject  to  taxation  while  leased  for  private  purpoeoo  and  a 
■oarce  of  income  to  the  oonnty,  and  such  tax  may  be  levied  by  the  city 
within  which  the  land  is  situated:  Siisez  County  v.  Salem^  153  Mass.  141« 

Under  the  general  rale  that  publio  property  belonging  to  a  oity  or  oonnty, 
and  used  for  public  purposes,  is  not  subject  to  taxation  for  revenue  purposes. 
It  has  been  decided  that  a  city  cemetery  is  not  liable  to  such  taxation:  Peo- 
ple v.  Boe^  36  OaL  220;  Louisville  v.  Nevin,  10  Bush,  549;  19  AnL  Rep.  7a 
Nor  is  a  county  poor  house:  Directors  qf  Poor  v.  Sdtool  Directors,  42  Pa.  St. 
21.    Nor  a  city  and  county  courthouse  and  jail:  LoulsviUe  v.  CommonwstM, 
1  Dnvall,  295;  85  Am.  Dec.  624;  Jnhabiiants  qf  Worcester  County  v.  Woroes^ 
ter,  116  Mass.  193;  17  Am.  Rep.  159;  County  0/ Harris  v.  Boyd,  70  Tex.  237. 
Kor  state  or  city  parks  or  commons:  People  v.  Salomon,  51  III.  87.     Kor  a 
eity  wharf:  £010  v.  Lewis,  46  Gal.  550.     Nor  a  city  engine  house:  Ooun^  qf 
Srie  V.  Bhie,  113  Pa.  St.  360.    Nor  land  and  a  reservoir  purchased  in  fee  or 
otherwise  acqnired  by  a  city  or  county  for  the  purpose  of  public  water  works, 
and  used  for  that  purpose  only:  Inhabitants  of  Wayland  v.  County  ComrrCrs, 
i  Gray,  600;  Rochester  t.  Rush,  80  N.  Y.  302;  Town  qf  West  Hartford  v. 
Board  of  Water  CommWs,  44  Gonn.  360;  State  v.  Oaffney,  34  N.  J.  L.  131. 
But  when  the  oity  owning  its  water  works  deriveo  a  revenue  or  inoome  from 
their  use,  they  are  subject  to  taxation  the  same  as  any  private  property! 
Oomty  of  Brier.  Commissiowrs  of  Water  Works,  113  Pa.  St.  868.    Real  estate 
oonveyed  to  a  county  for  its  exclusive  use,  or  aoquired  by  it  by  any  other 
means,  so  long  as  it  is  not  used  for  any  other  than  county  or  municipal  pur- 
poses, is  exempt  from  taxation:  Durhee  v.  Board  of  Comm'rs,  29  Kan.  697| 
InhabitanUof  Worcester  County  v,  Worcester,  116  Mass.  193;  17  Am.  Repw  169t 
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Oi''$<m  ▼.  ffowe,  37  Iowa,  168;  Moon  r.  Morledffe,  42  Iowa.  26.  Under  tUi 
nile  land  used  a«  a  city  ferry  landing  ia  not  anbjeot  to  tazaticm:  Biaek  t, 
SJterwood,  84  Va.  906;  PeopU  t.  Board  qf  Aue$mn%  47  Hnn,  888L  GooBty 
•chool  laodi  are  not  subject  to  taxation  while  owned  by  the  ocNinti«»  no 
matter  whether  each  lands  are  leased  or  nots  Daughar^  t.  Tkan^tottf  71 
Tex.  192;  Daw  ▼.  BumeU,  77  Tex.  S. 

AMewmetU  of  Pmbbe  Froperiff  far  LoecU  ImprovememL  —  Upon  Um  ^oatuM 
as  to  the  power  of  a  mnnidpality  to  levy  and  ooUeot  an  asaeasnMn^  ••  d» 
tiugnished  from  a  tax,  afiainst  pnblio  property  or  property  oxemptod  bj  law 
from  taxation  generally,  in  oases  when  snoh  assessment  is  made  for  tiM  pur- 
pose of  paying  for  a  work  of  local  improvement,  as  the  grading  of  a  street 
the  laying  of  a  sewer,  or  the  like,  the  authorities  are  ia  great  oonfliot,  and 
perhaps  aboat  equally  dirided.     In  the  only  oase  upon  the  subject  which  w 
-have  been  able  to  discover  it  was  held  that  real  property  of  the  United 
IStates  was  not  subject  to  assessment  for  the  purpose  of  paying  the  expenaas 
•of  extending  a  public  street,  for  the  following  reasonsi  "A  munioipal  oorpoi 
ration  has  no  power  to  assess  or  to  exact  from  the  state  or  the  general  goreim- 
ment  any  sum  for  benefits  conferred.    The  power  to  levy  taxea  or  impost 
assessments  for  benefits  ean  only  be  exercised  on  the  governed  and  not  oa 
the  governiag  power,  whether  state  or  federaL    Kor  does  a  fair  oonatmctioa 
of  the  statute  authoriztag  these  assessments  contemplate  the  exerciso  of  suck 
a  power.    The  whole  statute  manifestly  applies  to  individuak  and  individp 
iial  property.    It  refers  to  persons  alone,  and  not  to  either  the  state  or  gen* 
'Oral  government;  and  it  is  a  familiar  rule  of  interpretation  that  a  law  whiok 
-refers  to  inferiors  is  never  applied  to  superiors.     Again,  all  grants  are  takes 
most  favorably  to  the  government  or  public     Hence  when  the  power  was 
^(ranted  to  these  municipal  governments  to  make  such  assessments,  it  would 
not  be  a  favorable  construction  to  the  government  to  hold  that  the  aasess- 
tnent  might  be  imposed  on  government  property.    Snoh  a  power  oannot  be 
implied,  but  oan  only  bo  exereised  when  expressly  granted  "t  Fagem  t.  Ckh 
*-.wgo,  84  III.  234. 

■  Caaet  ISxempting  from  AueumtnL  —  It  would  seem  to  be  the  better  mle^ 
"w^  based  upon  the  reasoning  of  those  adjudications  which  have  been  most 
earefuUy  oonsidered,  that  the  state  legislature  has  power  to  make  the  prop- 
erty of  the  state  or  of  a  municipality  aubject  to  assessment  for  local  benefitsi 
but  that  property  owned  by  the  state  or  municipalities,  and  nsed  for  pnbUo 
.purposes,  is  not  liable  to  assessment  for  local  benefits  or  improTements  in 
the  absence  of  express  language  in  a  statute  indicating  an  intention  that  it 
should  be  so  assessed:  State  v.  CUy  qf  Hartford^  50  Conn.  89;  47  Am.  Rep. 
622;  StiiU  V.  HotaUng,  44  N.  J.  L.  347;  DoyU  v.  AuaUn,  47  GaL  353;  Polk 
County  Sav.  Bank  v.  State^  69  Iowa,  24;  Inhabiianta  oj  Worcester  ComUy  ▼. 
Worcester,  116  Mass.  193;  17  Am.  Rep.  159.  In  the  last  case  it  waa  held 
that  the  chacjber  of  the  city  of  Worcester,  authorising  assessments  for  sewen 
OQ  all  property  V)enefited,  did  not  extend  to  property  of  the  oonnty,  because 
.'it  was  not  clearly  expressed  that  such  property  might  be  so  assessed. 

^In  Polk  CottrUy  Sav,  Bank  v.  State^  69  Iowa,  24,  where  it  was  sought  to 
'  enforce  a  sewer  assessment  upon  property  owned  by  the  state  and  used  for 
goyemmental  purposes,  the  court  said:  **The  question  whether  the  city 
counsel  had  the  power  to  make  said  assessments  against  the  property  of  the 
state  arises  upon  the  record  before  us,  and  must  be  determined.  In  adopt- 
ing the  ordinance  mentioned  above,  and  in  making  the  assessment  in  questioo, 
the  city  assumed  to  exercise  the  power  conferred  upon  it  by  ohapter  162, 
acts  of  the  seventeenth  general  assembly.    The  city  has  such  powers  osiy 
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-with  reference  to  the  sabject  Mare  conferred  upon  it  by  statute;  and  if  the 
{>ower  to  taseas  the  cost  of  said  improvement  against  the  property  of  the 
«tate  is  not  conferred  by  the  act  referred  to  above,  it  does  not  exist.     The 
€r8t  section  of  the  act  empowers  the  ooanoil  of  oities  of  the  first  olass  to  pro- 
^'de  by  ordinance  for  the  oonstmotion  of  sewers,  and  to  pay  the  cost  of  oon^ 
etracting  the  same  ont  of  the  general  fund  of  the  city,  or  assess  the  same  on 
the  adjacent  property,  or  to  lery  a  sewerage  tax  within  the  sewerage  dis- 
iriet,  ont  of  which  to  pay  the  cost  of  constructing  the  same.     Another  sec- 
tion of  the  act  provides  that  speoiftl  taxes  levied  under  it  for  the  ooBstmctioii 
4»f  severs  shall  he  payable  by  the  owners  personally  at  the  time  of  the  aasese- 
«ieiifc,  and  shall  be  a  lien  npon  the  property  so  assessed,  and  that  the  prop- 
-erty  may  be  sold  for  the  payment  thereof  in  the  same  manner  and  with  like 
effect  as  in  case  of  sales  for  the  nonpayment  of  ordinary  city  taxes.     It  is 
apparent;  we  think,  from  a  oaanal  reading  of  the  statute  that  the  legislature 
never  intended  to  confer  upon  cities  the  authority  contended  for  la  this  case. 
It  is  not  conierred  in  express  terms  by  the  provisions  of  the  act.    If  it  had 
been  the  intention  to  confer  such  power,  we  would  naturally  expect  to  find 
-some  provision  making  it  the  duty  of  some  officer  or  agent  of  the  state  to  pay 
enoh  assessments  when  made,  and  making  the  necessary  appropriations  for 
meeting  such  charges  when  they  accrued.     But  no  such  provisions  have  been 
enacted.    The  power  to  sell  the  property  assessed  for  the  payment  of  the  tax 
h  as  certainly  conferred  by  the  act  as  is  the  power  to  make  the  aasessmenti 
and  if  the  position  of  plaintiffs  and  the  city  is  correct,  It  follows  that  the  cap* 
ital  of  the  state  or  any  of  its  charitable  or  reformatory  institutions,  whieh 
may  be  situated  within  cities  of  the  first  class  may  be  sold  for  the  payment 
<rf  such  assessments,  and  the  title  of  the  state  thereto  divested.     We  will 
not  presume  that  such  a  result  was  intended  ":  PoOs  Cbim^  Savhfft  Bank  ▼• 
State,  69  Iowa,  29,  30. 

A  city  has  no  power  express  or  implied,  to  sell  its  own  real  estate  to  sat* 
tify  a  special  assessment  levied  upon  it  for  the  payment  of  a  local  improve* 
ment  made  by  its  authority.  In  such  case  the  sale  is  void,  and  confers  nm 
title  on  the  purchaser;  Taylor  t.  People^  66  DL  322. 

School  property  or  school  lands  held  in  trust  for  school  purposes  are  gea* 
erally  exempt  from  special  assessments  as  well  ae  from  general  taxatioat 
Ckkago  V.  People^  80  III.  384;  People  v.  Trustees  qf  Schools^  1 18  III.  52;  0% 
V  Toledo  V.  Board  qf  JSklveathn^  48  Ohio  St.  83;  CHly  of  Hartford  t.  We§i 
Middle  DiUrkt,  46  Conn.  462;  29  Am.  Rep.  687;  Board  <if  ImprovemeMt  v. 
lAUk  Rock  School  DiH,,  66  Ark.  000;  37  Am.  k  Eng.  Corp.  Gas.  392. 

Under  existing  statutes,  many  charitable,  educational,  and  religious  in* 
ttitations  are  exempt  from  taxation  for  any  purpose,  and  though  a  majority 
of  the  eases  h<^d  that  such  exemption  does  not  extend  to  and  include  special 
•Messments  for  local  benefits,  still  respectable  authority  exists  to  support 
the  proposition  that  an  exemption  from  general  taxation  granted  to  such  in- 
ititations  will  also  exempt  them  from  liability  for  local  assessments.  Thus 
▼hen  a  oollege  and  its  lands  are  exempted  from  all  '*  civil  impositions,  taxea. 
and  rates,"  they  are  also  exempt  from  special  assessment  for  street  improve* 
nent:  Harvard  College  v.  BoftUm^  104  Mass.  470;  and  in  Stale  v.  Mayor  ef& 
^Stwarht  86  N.  J.  L.  478, 13  Am.  Bep.  464,  the  act  incorporating  the  pros* 
mentors,  a  protestant  orphan  asylum,  declared  that  their  property  should  no4 
he  nbject  to  taxee  or  assessments,  and  it  was  decided  that  the  words 
"taxes**  or  '^asaessments*' were  not  synonymous,  and  that  they  exempted 
^e  property  of  such  institution  from  assessments  for  local  beaefita  ae  well 
sa  from  taxes  for  general  revenue  purposes. 
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When  chnrch  property  is  exempted  from  general  tazation/it  it  nbo 
from  assessment  for  the  cost  of  a  sewer  bnilt  by  the  eity  in  the 
which  such  property  fronts.    An  assessment  on  a  dty  lot  for  the  eoe%  €i 
nioipal  improvement  in  the  street  on  which  the  lot  fronts,  is  nothing 
nor  less  than  a  species  of  local  taxation:  CUif  1/  Bfrk  ▼.  Fbti  UmvemaUttt 
Churchy  106  Pa.  St.  278.    The  same  doctrine  is  maintained  in  TVvsteet  Fhrit 
etc  Church  t.  Atlanta^  70  Oa.  181-190»  where  the  conrt  said:  "Where,  let 
Qs  ask,  in  the  legislation  of  this  state  can  a  statute  be  fonnd,  whieh  imposee 
any  tax,  or  burden  in  the  nature  of  such  tax,  either  upon  '  public  property  ^ 
or  upon  '  places  of  religious  worship/  or  '  places  of  burial,'  or  upon '  pcopsrtj 
used  purely  for  charitable  purpoees! '    When  has  any  municipal  cofpormfeioii, 
created  by  our  laws^  or  authorixed  by  our  constitution,  nnder  any  general 
power  to  make  assessments,  erer  before  set  up  a  claim  to  impose  burdens  for 
the  support  of  the  city  government,  or  for  the  maintenance  of  ite  polioe 
powers  upon  property  held  by  the  publie,  or  for  purposes  of  religions  wi 
ship,  or  charity,  or  sepulture  I    If  there  were  nothing  else  but  what  is 
gested  by  these  considerations,  we  would  find  it  impossible  to  conolnde, 
without  disregarding  every  rule  of  construction  applicable  to  such  oasc^  tbsi 
the  legislature  ever  intended  to  confer  upon  the  city  rulers  and  officers  the 
power  they  are  endeavoring  to  exercise.     Does  it  not  surpass  belief  that  the 
framers  of  thia  act  thought  they  were  enabling  the  municipality  to  bnrden 
and  encumber  the  capitol  grounds,  located  in  Atlanta,  with  assessments  in 
order  to  lay  down  pavements,  to  constmct  sewers,  drains,  eta,  nod  upon 
failure  or  refusal  to  pay  the  assessment  made  for  these  pnrpoees,  to  bring  the 
eapitol  and  the  ground  upon  which  it  stands  to  sale,  and  thus  force  the  state 
to  pay  its  portion  of  whatever  liability  was  incurred  for  the  making  of  soeb 
improvements?    It  is  inconceivable  that  the  legislature,  by  any  general  grant, 
could  have  relinquished  its  power  over  this  subject  even  temporarily,  so  ss 
to  enable  a  few  persons,  owning  one  third  of  the  land  in  a  block  abutting  on 
a  street  in  which  its  property  happened  to  be  located,  to  burden  it  with  the 
expense  of  such  costly  improvements  as  the  city  authorities  might  see  proper 
to  direct,  and  in  certain  contingencies  to  bring  it  to  sale  and  divest  the  title 
of  the  state  and  oust  it  from  its  use  and  possession;  and  if  they  could  not  ds 
this  to  the  capitol  grounds,  why  should  they  be  entitled  to  do  it  to  the  connty 
eonrthonse  and  jail,  the  poorhouses,  the  various  public  schools,  or  the  prem* 
iaes  occupied  by  churches  or  charity  hospitals,  or  such  as  are  used  for  burial 
purposes?    All  these  establishments  are  found  in  the  same  clause  of  the  oon« 
■titution,  and  of  the  act  giving  effect  to  it,  with  the  public  property,  and  se 
far  as  concerns  their  liability  to  taxation,  are  placed  upon  precisely  the  same 
footing  with  it,  and  there  is  good  reason  for  the  close  and  intimate  associa- 
tion of  these  several  possessions,  in  that  they  are  devoted  as  well  as  the  pub- 
lic property,  to  the  attainment  of  the  legitimate  ends  of  government,  and 
each  contributes  its  share  to  securing  that  great  and  paramount  object.**   The 
court  then  decides  that  the  policy  of  the  state  as  exhibited  by  its  constito- 
tion  and  the  history  of  its  legislation,  is  to  encourage  and  advance  religion 
and  foster  charity,  and  that  a  statute  allowing  local  assessments  for  dtreet 
improvements  will  not  be  construed  under  general  expressions  as  including 
the  power  to  levy  and  collect  snch  assessments  against  religious  or  charitable 
institutions:  Trustees  First  etc  Church  v.  AUnrda^  70  Oa.  181.    In  Fhrwl  Frt^ 
hyUi-ian  Church  v.  Fort  Wayne,  36  Ind.  338,  10  Am.  Rep.  35,  it  was  decided 
that  a  building  and  ground  used  for  religious  purposes  and  not  subject  te 
state  taxation,  is  not  subject  to  assessment  to  contribute  to  the  oost  el  the 
eonstmction  of  the  sewers  of  a  city. 
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When  a  cemetery  eorporation  or  association  U  exempted  by  statute  from 
all  poblio  taxes  and  assessments,  the  exemption  extends  to  all  assessment* 
for  loeal  improyements  of  any  nature,  saoh  as  a  sidewalk  laid  in  front  of  tho 
property  or  a  sewer  laid  in  the  street  fronting  thereon:  State  T.  8L  Paul^ 
36  Minn.  529;  Pimprietcr$  of  Swan  PoUU  CemHery  ▼.  TVtpp,  14  R.  L  19^. 
Id  BtaU  v.  8L  Pavl^  36  Minn.  630,  the  coart  said:  **l%  is  urged  that  the  ad- 
jeetive  'public'  implies  that  there  were,  in  the  riew  of  the  legislature^ 
taxes  and  assessments  other  than  those  which  it  designates  as  public,  and 
the  exemption  was  intended  to  be  limited  to  those  levied  upon  all  property 
for  lome  general  use  or  purpose,  as  distinguished  from  those  charges  imposed 
upon  the  property  in  a  particular  locality  to  defray  the  expense  of  some 
loeal  improvement.  To  give  it  the  construction  contended  for  renders  tha 
language  of  the  statute  merely  tautological,  and  the  word  'assessments' 
saperfloons.  The  language  used  may  be  neither  entirely  apt  nor  happy,  but 
we  do  not  think  that  the  term  'public '  was  intended  to  thus  limit  the  ex* 
amption.  Both  '  taxes '  and  '  assessments '  are  levied  for  a  public  purpose,, 
for  the  taxing  power  cannot  be  used  for  any  other.  Just  as  a  general  city 
tax,  for  example,  is  levied  for  a  public  purpose  common  to  the  entire  city» 
■oao  asseaament  for  the  cost  of  a  local  improvement  is  levied  for  a  pnblio 
purpose,  although  common  only  to  a  particular  street  or  district,  and  heno« 
leried  only  upon  the  property  fronting  upon  it,  or  benefited  by  it.  But 
each  ii  a  tax,  and  each  ia  public  in  the  sense  that  it  is  levied  for  a  public 
purpose. 

"In  our  Judgment,  the  manifest  intention  of  the  legislature  was  to  exempt 
the  property  of  cemetery  associations  from  all  public  charges  and  burdens 
imposed  in  the  exercise  of  the  taxing  power,  whether  of  a  general  or  local 
character.  This  construction  is  in  harmony  with  the  object  of  this  exemp- 
tica  which  is  not  merely  to  aid  cemetery  associations  in  dollars  and  cents, 
to  the  amount  of  the  tax  or  assessment,  which  ^would  otherwise  be  levied 
against  their  property,  but  mainly  to  preserve  cemeteries  for  the  particular 
UM  to  which  they  have  been  appropriated,  and  secure  their  perpetuity  a» 
places  of  burial,  and  thus  in  accordance  with  the  common  sentiment  of  man- 
kind, guard  against  the  disturbance  of  the  resting  place  of  the  dead,  which 
would  naturally  ensue  if  the  ground  was  liable  to  be  sold  to  enforce  the 
eoUeetlon  of  taxee  or  assessments.  In  our  cities  these  assessments  for  local 
improvements  are  often  the  most  oneroos  and  arbitrary  forms  of  taxation 
frequently  amounting  almost  to  legal  confiscation.  This  is  necessarily  so 
from  the  very  nature  of  the  case.  If  we  are  correct  as  to  the  object  of  the 
exemption,  there  ia  therefore  the  greater  reason  why  it  should  extend  to 
these  assessments.  And  such,  we  think,  was  the  intention  of  the  legislatnre. 
Ajtainst  this  it  has  been  suggested  that  these  assessments  are  not  a  burden, 
like  a  general  tax,  but  merely  an  equivalent  for  the  benefit  which  the  prop- 
erty derives  from  the  improvement,  and  therefore  it  is  not  to  be  presumed  tha^ 
the  legislature  intended  that  the  property  should  receive  the  benefit  without 
paying  for  it.  As  against  clear  and  unequivocal  language  in  a  statute,  such 
ft  suggestion  is  without  force.  But  it  seems  to  us  that  the  supposed  die- 
tiuctioa  between  general  taxes  and  local  assessments  is  more  apparent  than 
real  Both  are  taxes,  and  in  that  sense  are  burdens;  but  for  each  the  prop- 
erty  receives  an  equivalent.  In  the  case  of  a  general  city  tax  this  equivalent 
is  the  protection  of  property  by  the  various  agencies  of  the  city  government, 
ud  the  benefits  derived  from  public  improvements  made  by  the  city  at 
^^s.  In  the  case  of  an  'assessment'  the  equivalent  is  the  benailt  sup- 
Med  to  be  received  from  the  local  improvement.    To  exempt  property  from 
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either  form  of  taxation  is  simply  to  giro  it  th«  benefit  without  requiring  ift 
to  contribnte  its  share  of  the  ooetk  The  prinoiple  ie  the  same  im  either 
case. " 

Caaes  Holding  PubUe  Propertg  Liable  to  Local  ilswttmsal.  —  We  now  oone 
to  a  oonsideration  of  those  cases  which  hold  that  pablie  prc^;>erty.  tboogb 
devoted  entirely  to  a  pnblio  use,  is  snbjeot  to  assessment  for  loeel  improva- 
ment,  and  in  this  connection  we  will  also  consider  thoee  oases  whieh  main- 
tain that  property  exempted  from  general  taxation,  becanse  it  is  pot  to  n 
educationalf  charitable,  or  religions  nse^  is  not  also  exempted  fnnn  loml 
assessment,  bnt  must  bear  its  psoportion  of  the  eost  of  any  local  benefit 
f erred  by  order  of  the  manicipality  in  which  it  is  sitaated.  Theee 
proceed  upon  the  theory  that  there  is  a  manifest  distinction  between  a  tax 
and  an  asseasment,  and  this  distinction  is  stated  by  Miller,  J.  in  Haomm  T. 
Roduater,  67  N.  T.  529,  in  the  following  wordst  "There  is  a  plain  distinotion 
between  taxes,  which  are  burdens  or  charges  imposed  upon  persons  or  pn^ 
erty  to  raise  money  for  public  purposes,  and  assessments  for  city  and  Tillage 
improvements,  which  are  not  regarded  as  burdens,  but  as  an  equivalent  or 
compensation  for  the  enhanced  value  which  the  property  of  the  person  as- 
sessed has  derived  from  the  improvement.  The  collection  and  enforcement 
of  assessment  made  for  local  improvement  has  never  been  the  subject  of 
geaeral  regulation  by  statute,  and  there  is  no  provision  which  exempts  the 
property  of  the  state  from  liability  for  these  assessments.  Not  being  ex- 
cepted by  the  statute  law  of  the  state,  it  is  left  for  the  legislature,  which  is 
vested  with  ample  power  for  that  purpose,  to  make  such  enactments  on  the 
subject  as  may  be  oonsidered  needful  and  proper.  While,  then,  it  may  be 
conceded  that  property  belonging  to  the  state  is  not  the  subject  of  taxation 
in  the  absence  of  any  exemption  by  statnte,  it  by  no  means  follows  tbnt  it 
is  not  liable  to  assessments  for  local  improvements.** 

The  difference  in  the  doctrine  maintained  by  these  eases  and  hf  thoee 
which  assert  the  contrary  rule,  is  thus  made  plain.  The  one  eUss  holds 
that  in  order  that  public  property,  or  quasi  public  property,  may  be  exempt 
from  the  levy  and  collection  of  special  and  local  assessments,  it  most  be  ex- 
pressly so  made  exempt  by  law,  while  the  other  class  holds  that  the  power 
to  impose  such  assessments  npon  snch  property  will  never  be  implied,  and 
that  it  is  never  subject  to  snch  assessment  unless  plainly  iropossd  by  legis* 
lative  enactment. 

There  is  a  long  line  of  cases  in  Illinois,  beginning  with  Higghm  r.  Chicago, 
18  111.  276,  and  ending  at  the  present  time  with  dmnty  of  Adam»  t.  Qumcg, 
130  III.  566,  which  maintain  that  the  public  property  of  the  state,  or  of 
county  or  municipal  corporations,  is  subject  to  special  assessments  for  local 
improvements.  In  the  latter  of  these  cases,  it  was  said  that  **thia  ooort 
has  repeatedly  held  that  special  assessments  for  local  improvements  are  not 
taxes,  in  the  strict  sense  of  that  term,  and  that  property  held  for  a  publie 
Qse  is  not  exempt  from  such  assessment,  although  exempt  from  taxation  for 
general  purposes:  Canal  TituteeM  T.  Odeago,  12  III.  403;  HigginM  v.  CSUen^ 
18  111.  276;  Chicago  v.  Colby,  20  III.  614;  Peoria  r.  Kidder,  26  111.  851;  8cam^ 
mon  V.  Chkago,  42  III.  192;  Wright  v.  Cldcago,  46  IlL  44;  Mix  r.  Horn,  57 
111.  121;  Cook  Co.  v.  Chicago,  103  III.  646;  McLean  County  ▼.  Bloomingtom,  106 
III.  209.**  Under  this  rule,  it  has  been  decided  that  property  owned  by  a 
county  and  used  as  a  courthouse  is  not  exempt  from  special  asseesmeat  by 
a  city,  levied  for  the  purpose  of  paving  a  street  npon  which  it  abnts;  Oounig 
i^Adam*  v.  Quincy,  130  III.  567;  Countjf  of  McLean  t.  Bloomington,  106  IIL 
1209;  and  when  the  city  owns  a  public  park  or  square  which  is  bounded  by 
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fltreeU  for  the  improyeinsnt  of  which  an  usaasment  ii  being  made,  lh#  dij 
miut  oontribato  to  the  neoesaary  expense  in  common  with  the  ownert  of  pel* 
vate  property  interested  in  the  same  improvementt  Higghu  ▼.  Ohieago^  IS 
IlL  27^  Scamnum  t.  C/ueoffO,  42  IlL  192.  In  Counig  of  McLean  t.  BUMmkng* 
Um^  106  IlL  213^  it  was  said:  '*Tbe  second  objection,  that  the  statnte  under 
which  Hm  dtj  is  proceeding  does  not  authorise  any  assessment  against 
property  of  the  coaoty»  rests  entirely  npon  the  assnmption  that,  to  Inolnde 
the  property  of  counties,  it  should  be  expressly  named,  —  that  Ung^age,  how* 
ever  comprehensiye,  in  general  terms  only,  is  not  sufficient.  The  mle  held 
by  this  court  is  directly  the  reyerae  of  this  assumption.  The  exemptuMiy 
not  the  inclusion,  must  specifically  appear.  Oeneral  language  like  thftt  na- 
der  which  the  city  is  proceeding,  includes  the  property  of  counties,  oitiei^ 
etc,  as  well  as  private  property."  This  doctrine  also  maintains  in  New 
York,  where  it  has  been  determined  that,  under  the  statute,  lands  belonging 
to  the  state  are  subject  to  be  aaseaaed  for  a  local  atreet  improvement:  Hai^ 
son  V.  BocheUer,  67  N.  Y.  628. 

The  caaes  are  quite  numerous  in  which  it  is  decided  under  the  abore  rule 
ihai the  property  of  charitable,  religious,  and  educational  institutions,  though 
exempted  by  law  from  general  taxation  or  aaseaainent,  are  nevertheleaa  liable 
to  assessment  for  local  improvement;  and  this  although  sach  property  is 
ised  exclusively  for  the  purposes  for  which  the  institution  is  formed  or  inoor* 
poiated.    Thna  an  institution  of  purely  public  charity,  whose  property  is 
exempt  by  statute  from  taxation,  is  not  exempt  from  assessment  for  the  cost 
of  curbing  laid  in  front  of  the  property:  Philadelphia  v.  Penn/tylvatda  HoepUai^ 
U3  Pa.  St.  367;  Boston  Seamau'e  friend  Sodety  v.  BoiiUm^  116  Mass.  181;  17 
Am.  Kep.  153;  Worcetter  eie.  Society  v.  Worcester^  116  Mass.  189;  or  for  other 
ttreet  improvement:  Sheehanr,  Oood  Samaritan  Hoepiialf  60  Mo.  165;  11  Am. 
Rep.  412;  Matter  qfSu  JoeepKe  Asylum,  69  N.  T.  353;  Booaevelt  Hospital  r. 
Mayer  of  New  Turk,  84  N.  T.  108.     Church  property,  or  property  used  ex* 
doaively  for  purposes  of  public  worship,  though  exempted  from  state  taxi^ 
tioo  is  nevertheless  subject  to  local  assessment  to  pay  the  coets  of  improre* 
meota  made  in  front  of  the  property,  in  the  absence  of  a  statute  also  exempt* 
bg  it  from  such  assessments:  Atlanta  r.  First  Presbyterkm  Church,  86  On. 
731;  Chicago  v.  Baptist  etc.  Utuon,  115  111.  245:  Ottaura  t.  Trwtees  <^  Fre$ 
Chtrch,  20  111.  424;  L^evre  r.  Mayor  of  Detroit,  2  Mich.  687;  Northern  Lib- 
erties V.  8L  John's  Church,  13  Pa.  St  104;  Lochwood  r,  8l  Louis,  24  Mo.  20} 
Matter  qf  the  Mayor  qf  New  York,  11  Johns.  77;  Broadway  Baptist  Church  r. 
McAtes,  8  Bush,  508;  8  Am.  Rep.  480. 

On  the  same  principle  lands  belonging  to  eemetery  associations,  though 
exempted  from  general  taxation  for  state,  county,  or  city  purpoees,  are  still 
sabject  to  local  asseaamenta  for  the  benefit  and  improvement  of  the  adjoin* 
ing  atreet  Some  of  these  exemptiona  are  very  atrong  and  comprehenaive. 
Thaa  in  Mayor  qf  Baltimore  v.  Proprietors  Orten  Mountain  Cemetery,  7  Md. 
617,  an  exemption  from  liability  for  any  "tax  or  imposition  whatever  "  was 
beld  to  apply  only  to  taxes  or  impositions  for  the  parposes  of  revenue  and 
oot  feo  relieve  the  eemetery  from  liability  to  pay  an  assessment  levied  to  pay 
the  cost  of  paving  the  street  in  front  In  this  case  the  court  said,  "  The 
words  '  any  tax  or  public  imposition  whatever'  most  certainly  are  very  com* 
prehensive  and  would,  if  strictly  construed,  apply  to  every  possible  form  of 
taxation  or  imposition,  and  as  a  consequence,  necessarily  include  a  paving 
tax.  But  on  the  fullest  consideration,  we  are  unable  to  satisfy  our  minds 
that  the  statute  in  queation  ahould  receive  auch  an  exposition.  We  think 
^«  legislature  intended  nothing  more  than  to  exempt  the  property  of  the 
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proprietors  from  all  taxes  or  imposttiona  levied  or  imposed  for  the 
of  revenue,  and  not  to  relieve  it  from  snoh  charges  as  are  inaoparably  inci- 
dent to  its  location  in  regard  to  other  property.  If  the  property  is  not  re- 
sponsible for  the  assessment,  then  it  is  evident  the  street  most  forever  remain 
anpaved,  or  tlie  expense  of  it  be  borne  wholly  and  entirely  by  the  proprietors 
of  the  lots  opposite.  Surely  this  never  could  have  been  the  inteotiou  of  the 
legislature,  nor  can  it  be  imagined.  It  was  the  purpoM  to  oompel  the  dty 
generally  to  do  it.  It  must  be  viewed  practically  as  a  benefit  conferred  o» 
the  property  of  the  appellees,  and  the  mere  fact  that  they  were  indiffereat 
to  it,  oaght  not  to  avail  in  their  favor  any  more  than  the  like  indifiference  a# 
an  individual  proprietor  would  shield  him  from  liability  to  pay  his  gwle 
when  paving  is  done  in  front  of  his  ground." 

The  following  cases  are  decided  upon  the  same  principle  and  in  the  same 
way:  JAma  v.  CemeUry  Au'n,  42  Ohio  St.  12S;  51  Am.  Rep.  809;  Bloomng- 
$on  OemeUry  Au'n  v.  Peopfe,  139  III.  Id;  Olive  Oemeiety  Co.  v.  PmadOphki^ 
OS  Pa.  St.  129;  39  Am.  Rep.  732;  BMffaio  CUy  CemOery  ▼.  Bvffaio,  46  N.  T. 
606;  involving  a  statute  providing  that  the  lands  and  property  of  oemeteiy 
associations  shall  be  exempt  from  "  all  public  taxes,  rates,  and  assessments* 
and  the  court  said;  *' We  think  that  the  current  of  the  authorities  in  this 
state  and  in  some  of  the  siater  states  runs  to  this  result:  That  public  taxei, 
rates,  and  assessments  are  those  which  are  levied  and  taken  out  of  the  prop- 
erty of  the  person  assessed,  for  some  public  and  general  use  or  purpose,  in 
which  he  has  no  direct,  immediate,  and  peculiar  interest;  being  exactioos 
from  htm  toward  the  expense  of  carrying  on  the  government,  either  directly 
or  in  general,  that  of  the  whole  commonwealth  or  more  mediately  and  par- 
ticularly through  the  intervention  of  municipal  corporations;  and  that  those 
eharges  and  impositions  which  are  laid  directly  upon  the  property  in  a  cif^ 
eumscribed  locality  to  eflfect  some  work  of  local  convenience,  which  in  its 
results  is  of  peculiar  advantage  and  importance  to  the  property  especislly 
assessed  for  the  expense  of  it,  are  not  public,  but  are  local  and  private  m 
iMX  as  this  statate  is  oonceroed." 

Under  the  same  principle  it  has  sometimes  been  determined  that  pnblie 
school  property,  or  the  property  of  educational  institutions,  especially  ex* 
empted  by  statute  from  taxation  for  the  purposes  of  revenue,  is  nevertheless 
liable  for  assessments  made  for  the  improvement  of  streets  in  the  locality 
where  such  property  is  situated:  ^loicaB  CSfy  v.  Independent  School  Distrwlt  65 
Iowa,  160;  8L  Louis  PubUcSeJtooU  r.  8L  Lottie,  26  Mo.  468;  MaUer  of  CoOege 
Sireet,  8  R.  L  474;  Cincinnati  Coliege  ▼.  State^  19  Ohio,  110;  Board  of  ItKpnm' 
meni  v.  LiUle  Sock  School  District,  66  Ark.  000;  37  Am.  k  Eng.  Corp.  Cm» 
892. 

Collection  t^  Assessment  — Many  of  the  cases  holding  that  the  property  of 
institutions  exempted  by  statute  from  general  taxation  is,  notwithstanding 
subject  to  assessment  for  local  improvement,  fail  to  point  the  way  to  the 
collection  of  the  assessment  when  levied.  Some  of  them  say  that  the  prop- 
erty may  be  sold  to  enforce  the  collection  of  the  assessment,  the  same  as 
any  private  property:  Broadway  Baptist  Church  t.  JIlcAtee,  8  Bush,  608; 
8  Am.  Rep.  480;  Bloomington  Cemetery  Ass'n  r.  People,  139  HL  16;  At- 
lanta V.  First  Presbyterian  ChureJi,  86  Ga.  730;  but  we  apprehend  that  soms 
difficulty  might  be  encountered  in  finding  a  purchaser  for  a  cemetery  or  a 
pesthonse  who  would  be  willing  to  pay  the  amount  of  the  assessment  for  tbs 
property  assessed.  It  has  been  suggested  that  "while  the  cemetery  land 
cannot  be  sold  on  any  legal  process,  we  think  the  city  may,  nevertbeleia 
he  able  to  collect  the  assessment,  if  indeed  occasion  shoald  arise  for  resort 
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ffig  to  further  fnroceedings  tn  thb  ease,  for  the  ttatate  plafnly  suthoriiae 

pneeeding  both  at  Uw  and  in  equity,  and  payment^  if  not  Tolantarily  nmde^ 

«nld  donbtlen  be  leenred  by  the  appointment  of  a  receiver,  by  eeqaeetra* 

Ibn,  4ir  by  each  other  appropriate  remedy  ae  equity  may  afford  withoat  ia 

•ay  way  disturbing  the  retting  plaoe  of  those  repoeing  in  the  eity  tC  the 

^liad**!  Lima  t.  CemtUry  Au%  42  Ohio  St.  128-133;  51  'Am.  Rep.  809. 

Mora  troabloi  however,  will  be  encoantored  in  enforcing  the  oolleetion  of 

•pecUl  UMosments  levied  against  purely  publio  property  such  aa  court 

faooaesi  hospitaU^  Jails,  ichool  houses,  state  or  county  lands,  consisting  tC 

pablio  parks  and  like  property.    These  of  course  are  not  subject  to  forced 

ale,  aad  this  ia  one  of  the  strongest  reasons  advanced  why  they  should  be 

deemed  exempt  by  those  cases  which  hold  that  such  property  as  to  such 

MNiuiieats  is  included  in  a  statute  exempting  It  from  general  taxation  for 

the  parpoees  of  revenue.    The  only  ease  maintaining  the  contrary  doctrine 

which  hu  come  nnder  our  notice  as  pointing  out  a  method  by  which  the 

eollectioii  of  such  an  assessment  may  be  enforced  against  publio  property  la 

Ihit  of  Comty  ^f  MeLean  t.  Blamington^  106  HI  209,  where  it  is  decided 

that  the  real  estate  of  a  county  cannot  be  sold  to  satisfy  a  special  assessment 

levied  by  a  eity  for  a  local  improvement,  and  the  title  passed  to  private 

pirtiei  or  to  the  city.    In  such  case  the  amount  should  be  paid  out  of  the 

eoDQty  treasury,  and  should  this  not  be  done,  mandamv*  will  lie  to  compel 

it;  bat  before  this  step  can  be  taken  a  judgment  at  law  must  be  obtained 

for  the  amoonti    This  method  of  collecting  the  asseesment  was  adopted  in 

the  principal  case.    To  hold  to  this  oourse  is  in  effect  to  deny  the  right  to 

impoae  the  assessment  upon  publio  property  and  merely  to  a£Brm  that  the 

expenie  which  would  be  ehargeable  against  the  property,  if  held  in  privatt 

fraprietonhip^  mns^  when  it  ia  held  lor  pnblie  naci^  be  paid  oat  ef  tht 
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State  v.  Ma  Foa 

(110  Ujaaovwu  7^ 

OuMnriL  Law— Mathbv. — Instructiov  n  CoRRior«  which,  wUfo  I^ 
laares  th«  jury  free  to  find  the  fact "  that  the  defendant  knowingly  and 
willfully  threw  lome  corrosive  fluid  into  the  faoe  and  eyee  of  the  injured 
person,"  dedarec  that  the  law  presumes  that  the  defendant  intends  th» 
natural  and  probable  consequence  of  his  act,  and  that,  from  the  inteiw 
tional  throwing  of  such  a  dangerous  instramentaltty  into  the  eyes  ol  » 
child,  the  jury  may  infer  malioe. 

CfiiMiNAL  Law.  —  PficsuMPriON  of  Ouilt  Arisks  when  the  aeeoeed  poreoa 
has  fled  to  aToid  arres^  bat  not  where  he  has  fled  to  eM)ape  the  TioUnoe 
•fa  moK 

CRimifAL  Law— iHfrrancnoifs  as  to  Obades  ov  Ofmrit. — Where,  vn- 
der  the  evidence  given,  the  defendant  must  either  be  gnilty  of  a  eertain 
offense  or  entitled  to  an  acqaittal,  the  jnry  need  not  be  instmcted  as  ts 
other  offenses,  to  which  the  evidence  in  the  case  has  no  relation. 

Cbivinal  Law  —  Marital  Coercion.  —  If  a  wife  commits  any  felon j,  wit^ 
the  exception  of  murder  and  treason,  and  perhaps  some  other  fslonie% 
in  the  presence  oC  her  husband,  it  is  presumed  that  she  did  it  under 
constraint  by  him,  and  she  is  therefore  excused,  bnt  this  presamption  is 
prima  fade  only,  and  is  rebuttable. 

Cbtmtnal  Law— Marffal  Coercion — Bobdut  ov  Proof. — When  a^ 
married  woman  has  committed  a  crime  in  her  husband's  presenoe,  she 
may  be  conricted,  if  it  is  proved  that  the  husband  was  not  the  inciter 
or  responsible  agent  in  the  crime.  The  state  need  not  show  that  the 
husband  actually  disapproved  the  crime,  nor  ehonld  the  Jnry  be  in* 
stxucted  that  in  the  absence  of  evidence  of  snch  disapproval  tiio  wifs^ 
must  be  acquitted. 

/•  E.  Merryman  and  A.  H.  Bolte,  for  the  appellant. 

John  M.  Wood^  allomey-general^  for  the  state. 

Gantt,  p.  J.    Defindant  was  indicted  under  the  name  of 
Annie  Baker.    Under  this  name  she  prayed  a  change  of  venne^ 
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and  upon  it  being  granted,  she  signed  bond  for  appearance  in 
Franklin  circuit  court  In  the  Franklin  court  she  alleged  her 
true  name  was  Annie  Ma  Foo,  and  the  proceedings  were  after* 
wards  conducted  accordingly. 

She  was  indicted  at  the  January  term,  1891,  of  St  Louis 
criminal  court,  for  mayhem,  under  section  8488.  The  indict- 
ment was  in  three  counts,  the  first  two  for  mayhem  differing 
onlj  in  the  corrosive  fluid  used,  and  the  third  charged  a  felo- 
nious assault  At  the  close  of  the  testimony  the  state  entered' 
a  noUe  prosequi  as  to  the  third  count,  and  appellant  was  con* 
Ticied  upon  the  second,  her  punishment  being  assessed  at  five 
years'  imprisonment  in  the  penitentiary. 

After  unsuccessful  motions  for  new  trial,  and  in  arrest,  she 
was  duly  sentenced  in  accordance  with  the  verdict^  and  from. 
this  judgment  she  has  appealed. 

The  testimony  on  behalf  of  the  state  was  eobstantially  as 
follows:  In  the  city  of  St  Louis,  on  the  twenty-fifth  day  of 
July,  A.  D.,  1890,  appellant  was  engaged  in  a  Chinese  laundry 
on  South  Broadway,  near  the  corner  of  Anna  Street;  she  was 
known  as  Annie  Baker,  and  was  reputed  to  be  the  wife  of  the 
Chinese  proprietor,  to  whom  she  had  borne  a  child.  On  Anna 
Street,  around  the  corner  from  Broadway,  in  the  same  block, 
lived  Mrs.  Kelly,  a  widow,  who  had  a  son  named  Walter, 
eleven  years  of  ago.  On  the  morning  of  that  day,  about  ten 
o'clock,  Walter  left  home  to  go  to  a  relative's  house  on  Brond* 
way,  in  company  with  two  little  girls.  As  they  reached  the- 
laundry  they  stopped  a  moment  to  look  into  the  open  door, 
when  appellant  came  to  the  door,  holding  her  hands  behind 
her,  and  exclaiming,  "You  will  look  in  here,  will  you?"  sud- 
denly dashed  the  contents  of  a  bowl  into  the  face  and  upon 
the  body  of  the  boy.  The  child  began  to  scream  with  pain, 
and  was  led  home  by  some  person  attracted  by  his  cries,  drip- 
ping and  wailing.  Physicians  were  summoned  as  speedily 
as  possible,  one  of  them  an  experienced  occulist,  and  the  best 
known  treatment  adopted.  The  boy's  eyes  were  both  burned,, 
apparently  by  some  strong  alkali,  as  also  the  skin  of  his  face, 
his  lips,  and  one  of  his  arms;  his  clothing  was  also  discolored 
and  corroded,  aud  smelt  of  concentrated  lye.  The  e^e» 
ulcerated,  burst,  and  sloughed  away,  and  the  lids  grew  to- 
gether upon  the  remnants  of  the  eyeballs;  the  lad  was  never 
able  to  see  from  the  time  the  liquid  was  thrown  into  his  face^ 
and  is  now  totally  and  incurably  blind. 
After  the  child  was  taken  home  his  mother  and  an  older 
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brother  went  to  the  laundry,  where  they  saw  appellant  and 
the  Chinaman.  Mrs.  Kelly  said  to  the  appellant:  **Whal 
did  you  do  that  to  my  poor  little  boy  for?  **  To  which  appel« 
lant  answered:  ^' Yes,  I  done  it^  and  I  will  do  it  again  if  I 
have  a  chance.'* 

There  was  testimony  of  an  eyewitness  that  she  also  said 
she  did  not  intend  it  for  hiiVi,  but  for  another  boy  (named 
Berry),  adding,  ^I  will  make  them  keep  away  from  my 
door."  The  brother  addressed  the  Chinaman,  in  the  pres- 
ence of  the  appellant:  ^  What  did  you  do  that  to  my  brother 
for?"  and  he  replied,  *'Me  no  do  it,  my  wife  do  if 

Shortly  afterwards  appellant  went  out,  back  into  an  alley, 
crossed  over  the  street,  entered  a  house,  went  through  it  and 
a  rear  yard  into  another  alley,  made  her  way  to  the  car 
stables,  and  took  a  street  car  going  up  town.  She  was  fol« 
lowed  by  the  brother,  who  got  upon  the  same  car.  After 
riding  a  few  blocks  she  got  off,  and  he  did  the  same,  and 
shortly  after,  seeing  an  officer,  hailed  him,  and  had  her  ar- 
rested. On  the  way  to  the  polioe  station  the  officer  had  a 
conversation  with  her,  in  which  she  said  it  was  only  soap 
suds  which  she  had  thrown,  and  when  told  she  had  blinded 
the  boy,  replied:  **  If  I  did,  I  will  do  it  again." 

There  was  no  testimony  on  the  part  of  the  state  that  the 
husband  of  appellant  was  present  at  the  commission  of  the 
act  charged,  but  only  that  he  was  in  the  laundry  when  the 
mother  and  brother  of  the  injured  boy  oame  there,  several 
minutes  after  the  deed  was  done. 

Upon  the  trial  the  state  admitted, ''  for  the  purposes  of  this 
case,"  that  appellant  and  the  Chinaman,  Ma  Foo,  were  mar- 
ried. 

Appellant,  testifying  in  her  own  behalf,  said:  "On  the 
twenty-fifth  day  of  July,  I  was  ironing  at  the  table,  my  hus- 
band and  I,  my  husband  on  one  side  of  the  room  and  I  on 
the  other.  On  Thursday  we  washed,  and  on  Friday  we 
ironed;  and  I  was  ironing  awhile,  and  concluded  to  scrub  the 
floor,  and  I  went  back  to  get  some  wash  water  that  we  ased 
the  day  before,  to  wash  the  floor  with.  There  was  a  great 
deal  of  starch — this  Chinese  starch,  you  know — on  the  front 
])art  of  the  wall  and  the  door,  that  got  on  there  when  he  was 
starching  the  things,  and  the  door  was  open.  When  I  washed 
the  floor  up  I  had  two  dippers  full  of  the  w^ter  left,  and  threw 
it  on  the  edge  of  the  door  to  wash  that  off,  and  I  never  saw 
anyone  when  I  threw  it,  at  the  time  it  occurred,  until  this 
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little  boy  cried,  and  said  I  threw  it  in  his  eyea.  If  I  did  it|  I 
did  it  unintentionally;  why  would  I  want  to  put  anyone'a 
eyes  out  for?  .  •  •  •  The  boy  was  never  in  my  bouse,  that  I 

know  of;  I  never  saw  him  before I  had  no  idea  or  in- 

tentioQ  in  the  world  of  throwing  that  water  in  that  boy's 

«ye8 There  was  quite  a  crowd  came  into  the  house, 

Mr.  Kelly  and  Mrs.  Kelly.  I  don't  remember  what  I  said; 
there  was  such  excitement,  and  they  were  making  such  dis- 
tress, I  didn't  know  what  was  said.  All  I  recollect,  Mr.  Kelly 
said  to  my  husband,  ^If  that  was  you,  I  would  fix  you.' 
•  .  •  •  By  reason  of  his  making  threats,  and  there  was  such  a 
crowd  outside,  I  thought  I  had  better  go  up  and  see  what 
they  could  do  about  it;  and  I  thought  I  had  better  go  away 
troin  there;  that  they  would  mob  the  house,  or  something.  I 
had  to  go  through  the  front  to  get  out,  and  I  went  down  Blm 
(Lami)  Street,  and  she,  Mrs.  Kelly,  was  in  the  alley.  I  got 
OQ  the  car,  and  it  did  not  go,  and  I  got  on  another,  and 
en  that  car  I  was  arrested.  I  was  going  to  Jo  Hon  Yee,  to 
tell  him,  and  see  what  I  should  da  They  were  making  such 
tiireats,  that  scared  me;  that  was  my  object  in  going  there, 
and  no  other  object  There  were  only  two  places,  the  from 
and  back  way.  I  went  out  the  back,  right  out  by  Mra. 
Kelly's  house.  I  could  have  gone  from  the  house  and  got  oa 
a  Fifth  Street  car,  but  I  went  by  Mrs.  Kelly's  house. 

'^Q.  Where  was  your  husband  at  the  time  the  water  wii 
thrown  —  whatever  they  call  it?  A.  He  was  ironing  at  one 
tide  of  the  room. 

'^Q.  How  far  were  you  from  him  when  you  threw  the 
water?  A.  He  was  ironing  at  the  same  table  and  never 
moved.  The  water  that  I  threw  was  wash  water  from  the 
day  before.  I  had  used  it  with  my  hands.  I  worked  my. 
self,  and  he  did  also.  That  was  the  kind  of  water  that  struck 
the  boy." 

Dr.  Alt  and  Dr.  Fulton  were  called.  Dr.  Alt  gave  it  as  bis 
opinion,  from  the  examination  made  that  evening,  that  the 
injury  was  caused  by  a  strong  alkali  thrown  into  the  boy's 
eyes,  perhaps  concentrated  lye.  Dr.  Fulton  did  not  analyse 
the  floidi  but  it  was  corrosive. 

OPINION. 

L  As  the  defendant  was  convicted  under  the  second  oomrti 
the  instruotion  as  to  that  count  only  is  here  for  review. 
The  court  charged  that  the  assault  must  have  been  mmim 
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with  tbe  Intent  then  and  there,  feloniously,  on  pnrpoee  and 
malioe  aforethought,  to  maim  the  boy,  and  that  defendant, 
pursuance  of  this  intent,  did,  feloniouslji  on  purpose,  and  of 
her  malice  aforethought,  cast,  or  throw,  the  corrosive  fluid  into 
the  eyes  of  the  boy,  and  did  in  this  way  put  out  his  eyea. 

The  court  correctly  defined  the  terms  ^^malicoy"  ^'maliee- 
aforethought,"  and  ^on  purpose,^  and  oorrectly  defined  w^ 
very  plain  statutory  offense. 

2.  The  objection  to  instruction  numbered  4  is  equally  on* 
founded.  The  court  did  not  assume  any  fact,  but  left  the 
jury  free  to  find  *Uhat  the  defendant  knowingly  and  willfollj 
threw  some  corrosive  fluid  into  the  face  and  eyes  of  Walter 
Kelly.^  If  she  did  this,  the  court  correctly  told  the  jury  the- 
law  presumed  she  intended  the  natural  consequence  of  lier 
act,  and  from  the  intentional  throwing  of  such  a  dangerous 
instrumentality  into  the  eyes  of  a  child  the  jury  might  infer 
malice. 

Instructions  should  be  concise.  We  think  this  instructioa 
submitted  the  state's  side  of  the  question  very  clearly,  and  i» 
not  opeo  to  the  criticism  made  on  it  by  defendant.  Immedi- 
ately  following  it,  and  in  the  same  connection,  the  court 
charged  the  jury  that  before  they  could  find  the  defendaut 
guilty,  they  must  believe  beyond  a  reasonable  doubt  that  the 
defendant  intentionally  or  on  purpose,  and  not  accidentally, 
threw  the  fluid  into  the  boy's  eyes;  and  warned  the  jury  thai 
the  law  presumed  her  innocent  until  she  was  proven  to  bo 
guilty  of  the  charge  beyond  a  reasonable  doubt. 

The  issue  was  submitted  fairly,  whether  defendant  inten- 
tionally or  accidentally  threw  this  corrosive  substance  in  tho 
child's  eyes.    The  jury  found  she  did  it  intentionally. 

8.  The  presumption  from  flight  was  properly  stated.  If 
the  jury  found  she  fled  to  avoid  arrest,  it  raised  a  presump- 
tion of  guilt.  If  she  fled  from  a  mob,  then  no  such  presump- 
tion arose:  SUiU  ▼•  Oriffin^  87  Mo.  608;  SiaU  ▼•  Brook9,  92 
Mo.  642. 

4  The  ninth  instruction  has  been  approved  so  often,  it  i» 
useless  to  give  either  reason  or  authority  for  it. 

6.  There  was  no  error  in  failing  to  instruct  the  jury  on  tho 
offenses  denounced  in  sections  8489-3492. 

The  evidence  for  the  state,  if  true,  made  a  case  of  mayhem 
alone.  The  evidence  for  defendant,  if  true,  entitled  her  to  an 
acquittal.  She  was  guilty  of  mayhem  or  nothing  under  the^ 
evidence  in  this  case.    The  court  properly  confined  itself  to 
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the  charge  in  the  indictment  and  the  offenfle  of  which  {here 
was  eyidenoe  in  the  case. 

8.  But  the  defendant  earnestly  contends  that  the  oomt 
erred  in  not  qualifying  the  seventh  instruction  by  adding 
thereto  these  words:  *^  There  was  no  evidence  that  the  de« 
fendant'a  husband  disapproved  of  the  acts  of  the  defendant, 
and,  nnless  that  fact  is  established,  the  jury  should  acquit 
the  defendant";  and  in  refusing  instruction,  numbered  S, 
prayed  in  her  behalf,  to  the  effect  that  if  her  husband  was 
present  the  jury  must  acquit  her. 

The  court  gave  the  following  declaration:   ^  7.  The  court 
instructs  the  jury  that  the  evidence  in  this  case  is  sufficient 
to  show  that  the  defendant,  at  the  time  of  the  alleged  com* 
mission  of  the  crime,  was  a  married  woman,  and  the  wife  of 
Ma  Foo.    Now,  even  though  you  may  believe,  from  the  evi* 
dence,  that  the  defendant  committed  the  crime  as  charged  in 
the  indictment,  yet,  if  you  further  believe  that  she  committed 
the  crime  in  the  presence  of  her  husband,  Ma  Foo,  and  that 
he  was  present  at  the  time  when  she  threw  the  fluid,  then  the 
law,  in  the  absence  of  other  and  further  culpatory  and  ex* 
planatory  evidence  against  the  defendant  herself,  presumes 
that  she  acted  under  the  immediate  coercion  of  her  husband, 
and,  in  such  case,  you  will  find  the'  defendant  not  guilty. 
This  presumption  of  law,  however,  that  a  wife  acting  in  the 
presence  of  her  husband  is  acting  under  his  coercion,  and 
that  she  is,  therefore,  not  guilty  of  a  crime  committed  in  his 
presence,  is  prima  faeiej  only,  and  may  be  rebutted  by  other 
proper  evidence  in  the  case.    And  if,  in  this  case,  you  believe 
from  all  the  testimony  before  you  that  the  defendant  was  the 
sole  acting  party,  and  committed  the  crime  as  charged  with- 
out any  incitement  on  the  part  of  her  husband,  and  without 
hifl  consent,  or  that  the  defendant  was  the  sole  instigator  ot 
the  crime,  and  committed  the  same  as  charged  in  the  indict- 
ment, then  you  will  find  the  defendant  guilty,  even  though 
you  may  believe  that  her  husband  was  present  when  she  com* 
mitted  the  act." 

A  married  woman's  responsibility  for  crime,  committed  in 
the  presence  of  her  husband,  is  variously  stated  by  the  text 
writers. 

Blackstone,  in  his  commentaries,  book  1,  page  444,  says: 
"And  in  some  felonies,  and  in  some  inferior  offenses  com* 
mitted  by  her  through  constraint  of  her  husband,  the  law  ex* 
coses  her;  but  this  extends  not  to  treason  or  murder."    And 
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in  his  fourth  book  be  sayii:  '^  And  she  will  be  guiltj  in  tbe 
tame  manner  of  all  those  crimes,  which,  like  murder,  are 
wiala  in  «e,  aud  prohibited  by  the  law  of  nature."  See  also 
Russell  oo  Crimes,  9th  ed.  p.  84. 

From  a  close  examination  and  comparison  of  the  cases  and 
the  text  writers,  the  general  rule  admitted  by  all  seems  to  be 
that  if  a  wife  commit  any  felony,  with  the  exception  of  mur- 
der and  treason,  and  perhaps  some  other  heinous  felonies,  in 
ihe  presence  of  her  husband,  it  is  presumed,  in  the  absenoe 
ef  evidence  to  the  contrary,  that  she  did  it  under  constraint 
by  him,  and  is,  therefore,  excused:  1  Bennett's  Leading  Crim- 
inal Cases,  81;  CominonweaUh  y.  Neal^  10  Mass.  152;  6  Am. 
Dec.  105;  1  Bishop's  Criminal  Law,  452;  State  ▼.  WiUiavu^ 
66  N.  C.  898. 

But  the  authorities  are 'equally  agreed,  that  this  presump- 
tion is  only  prima  facie^  and  rebuttable.  So  it  is  said  in  Rus- 
sell on  Crimes,  pages  32,  33:  *'  But  this  is  only  the  presump- 
tion of  law,  so  that,  if  upon  the  evidence  it  clearly  appears 
that  the  wife  was  not  drawn  to  the  offense  by  her  husband, 
but  that  she  was  the  principal  inciter  of  it,  she  is  guilty." 
^  And  if  she  commit  a  theft  of  her  owh  voluntary  act,  or  by 
the  bare  command  of  her  husband,  or  be  guilty  of  murder, 
treason,  or  robbery  in  company  with,  or  by  coercion  of,  her 
husband,  she  is  punishable  as  if  she  were  sole."  And  this  is 
the  doctrine  of  all  the  states  in  the  United  States:  1  Wharton 
en  Criminal  Law,  sec.  79;  Seiler  v.  People,  77  N.  Y.  411;  Tab- 
kr  V.  State,  84  Ohio  St.  127;  Uhl  v.  Commonwealth,  6  Gratt 
706;  StaU  v.  WiUiame,  65  N.  C.  398;  MiUer  v.  SicUe,  26  Wis. 
884. 

In  Arkansas,  by  force  of  a  statute,  the  presence  of  the  hus- 
band merely  is  no  defense  to  the  wife  unless  it  "appear  from 
the  circumstances  in  the  case  that  violence,  threats,  com* 
mands,  or  coercion  were  used  ":  Freel  v.  State,  21  Ark.  212. 

It  will  be  observed  that  learned  counsel  for  defendant  de- 
sire us  to  ingraft  an  additional  modification  on  this  rule  of 
evidence,  and  require  the  state  to  go  further  and  prove  that 
the  husband  not  only  was  not  the  inciter  or  responsible  crim- 
inal agent  in  the  commission  of  the  crime,  but  that  he  actually 
disapproved  it,  and  in  the  absence  of  evidence  of  his  disa^^ 
proval,  the  wife  must  be  acquitted.  This  is  not  the  law* 
There  is  little  in  the  present  organisation  of  society  upon 
which  the  prima  facie  presumption  itself  can  stand,  and  cer» 
tainly  nothing  calling  for  any  extension  of  the  presumption. 
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The  statutory  rule  in  Arkansas,  tupra^  !■  more  in  accord 
with  the  spirit  of  the  age  in  which  we  live.  In  New  York,  by 
the  Penal  Code  of  1881,  sections  17  and  24,  the  presuinptiott 
is  entirely  abolished^ 

In  this  case,  if  the  wife  is  guilty  at  all,  she  alone  committed 
the  criminal  act  which  forever  deprived  the  boy  of  his  eye- 
sight. By  her  own  evidence  she  exonerates  her  husband  of 
all  complicity  in  the  crime.  There  is  not  a  semblance  of 
constraint.  Her  responsibility  was  fieiirly  submitted  to  the 
jury.  The  instruction  gave  her  the  full  benefit  of  the  pre- 
sumption, and  the  jury  must  have  found  that  she  was  neither 
coerced  nor  constrained  by  act,  deed,  or  word  of  her  husband 
to  do  what  she  did,  but  that  she  acted  from  her  own  free  wilL 
Had  the  act  resulted  in  death,  under  the  common-law  author- 
ities she  would  not  have  been  entitled  to  the  benefit  of  the 
presumption  of  constraint. 

What  difference  there  is  in  principle  between  the  culpability 
of  one  who,  on  purpose  and  of  malice  aforethought,  destroys 
the  sight  of  a  little  child,  and  one  who  kills,  we  leave  to  others 
to  state.  We  confess  we  are  unable  to  formulate  any.  The 
defendant  has  been  fairly  tried,  and  the  jury  have  convicted 
her.  This  was  their  peculiar  province.  We  can  but  regret 
for  the  Pake  of  humanity  that  she  could  not  have  been  showa 
innocent  of  the  charge.  At  this  distance  it  is  hard  to  conceive 
of  such  a  crime  by  a  woman,  and  that  woman  a  mother,  with 
80  little  provocation  or  motive. 

The  remarks  of  Mr.  Harvey  did  not  transcend  the  bounds 
of  legitimate  argument.  He  expressly  subordinated  his  own 
views  of  the  law  to  those  expressed  by  the  court  in  its  instruc- 
tions. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 
All  concur.  ^_^ 

Maltci,  Implied  —  Dbfinkd.  —  "Implied  mah'oe  b  that  which  tlitt  law 
infers  from  or  imputes  to  certain  acts  **:  Martina  ▼.  StaUt  30  Tex.  App.  129; 
28  Am.  St.  Rep.  895,  and  note  with  cases  collected.  Malice  is  always  ia< 
ferred  where  one  deliberately  injures  another:  Spies  v.  People,  122  IlL  1;  S 
Am,  St  Rep.  320.  An  intent  to  commit  a  crime  is  presumed  whenever  the 
meaDs  naed  is  such  as  would  ordinarily  resnlt  in  the  commission  of  the  for* 
Vidden  act:  IJigh  ▼.  SicUe,  26  Tex.  App.  545;  8  Am.  St.  Rep.  488;  8taU  ▼• 
Deachamjie,  42  La.  Ann.  567;  21  Aul  St.  Rep.  392,  and  noteu 

CuwHAL  Law  —  Marital  Cosboion. — For  a  full  disonssion  of  this  sab* 
Hi  we  Bi66  V.  8UmU,  94  Ala.  81;  ante,  p.  88,  and  extended  nota. 
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[UO  IClMOimi,  17t.| 

SnonfBiiT— Mab&iid  Woman,  whkst  a  Proper  Pawtt  Dsran>An.  <— 
When  the  hoaband  it  oonfined  in  a  Innatio  aaylum,  and  tba  wife  is  tha 
aotWa  defendant  In  tha  aaaea,  withholding  the  prenuMs  mad  for,  and 
Baking  a  defenaa  of  aa  afinnatiTa  oharaoter«  iha  moat  ba  raigaxdad  aa  a 
proper  party  defendant. 

YtKADiMo  AND  P&AonoB — Imoomsistbiit  Dbrxsk  —  Pltftiae  UtSgaaft 
not  allowed  to  aaenma  inoonaiitent  podtiona  in  ooork  Henea  irl 
married  woman  has  aasamed  the  rola  of  being  a  proper  and 
party  defendant  in  an  action  of  ejeotment^  she  oanno^  after  being  east 
In  the  suit,  ohange  fron^  and  inaiat  that  error  ooourrad  in  aaking  iiar  a 
party  defendant. 

FABTiBfl,  Impeofkb  Joindeb  OF,  QBJXonoN  TO^  HowTAKXir.  — If  A  married 
woman  is  improperly  joined  aa  party  defendant,  the  Miaaonri  atatnto 
qnirea  that  the  objection  to  anch  miajolnder  be  taken  by  demurrer, 
the  defect  appears  on  the  face  of  the  petition.  If  the  abjaofei<Na  ia  aol 
taken  in  thia  way.  It  ia  deemed  to  have  been  waived. 

pABTiBa,  Impbofbb  Joindbb  of,  mot  a  GaoaND  loa  Rbtbbsal  ov  JmM- 
MBNT.  ^The  miajoinder  of  a  married  woman  aa  a  party  dafeadant  ia 
not  a  defect  which  will  oanae  a  rsTeraal  of  the  judgment^  beoanaa  har 
name  oan  be  atricken  ont  eren  in  an  appellate  oonrt 

IVBAMB  Pbrsonb.  —  AppoiNTacBMT  OF  GvABDiAV  A]>  LiTBM  foT  a'lunatie  wIm 
ia  made  a  party  defendant  in  aa  ejectment  anit  ia  proper,  and  tlie  aoorl 
haa  power,  after  anch  appointment,  to  render  a  judgment  aa  Undiag  aa 
the  lunatic  and  hia  property  aa  a  similar  judgment  wonld  ba  upon  a  aaaa 
parson. 

Kjbotmbkt  —  Imoompbtbmt  Evidbhok  —  In  an  aotioa  of  ejeotoMal^  liroaghl 
by  the  purchaser  at  a  traatee'e  aale  of  the  premisei^  avidenca  of  paymaati 
made  by  the  party  defendant  showing  a  partial  diaoharge  of  the 
•ecnrad  by  the  deed  of  troat^  la  rightly  azoluded.  Such  avidasMa 
aot  ahow  a  satisfaction  of  the  debt 

tmon  Dbbds  — BioHiB  of  Tbubtob  to  PaaoBABB  at  TburhI^  8alb.— » 
Where  pramtsss,  subject  to  the  lien  of  a  deed  of  tmst  azaonted  to  aa- 
anre  a  debt^  are  oonv^eyed  to  one  who  assumes  the  payment  of  the  debl^ 
and  are  afterwards  sold  in  pursuance  of  the  power  contained  la  the  dead 
of  trust,  the  tmstor  is  fully  authoriaed  and  competent  to  bid  at  the  aalcb 
and  may,  as  Incident  to  thia  rights  pay  the  onatomary  amonnt  of  aaraaot 
money  on  the  bid,  and  deduct  the  snm  ont  of  the  amount  paid  hy  the 
person  to  whom  he  transfers  the  rights  acquired  by  bis  bid,  and  to 
whom  the  trustee's  deed  is  finally  made. 

MORTOAOBa  —  ASBUMPTIOK   OF    MOBTQAOB  DBBT  BT  PgR0HA8BB  09  LaHB 

may  be  shown  by  parol  cTidence, 
MoBTOAOBS— SATisrAcrioK,  What  dobs  hot  AMomrT  fo  a.  —  Whea 
premises  subject  to  a  debt  secured  by  a  deed  of  trust  are  couTcyed  te 
a  purchaser  who  assumes  the  debt,  and  who  takea  under  a  eonrey* 
ance  expressly  excepting  the  deed  of  trust  from  a  warranty  otherwiaa 
general,  the  trustor  is  not  bound  to  pay  off  the  deed  of  trusty  and  whoa 
he  subsequently  bids  in  the  property  at  the  trustee's  sale,  and  thea 
substitutes,  as  purchaser,  another  party  who  pays  the  price  and  reoeiTea 
a  conveyance  from  the  trustee,  these  circumstances  do  not  show  a  proper 
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«no  for  th«  applioation  of  th«  raU  ttat^  when  out  Is  bonnd  lo  paj  • 
aArtgags  debt  aad  does  to^  a  latisfaetioii  and  disoharg*  of  tho  mortgago 
la  tlMToby  offeetod.  Tho  potilioa  aad  rights  of  tho  party  thna  anbatt* 
tetad  aa  pnrohaaor  are  prooiaoly  tha  mno  aa  if  ho  had  panonaUj  Udi  ia 
tho  property  at  the  tale. 

^Ciirsr  Djcaoa.  — Vauditt  of  Salb  mrDaa  Deid  or  Titvn  b  not  aff»oted 
by  tho  inaaaity  of  ooo  who  porchasod  the  premiies  tobjaot  to  tho  liaa  of 
that  deed,  and  who  aasnmed  tho  paymeat  of  tho  debt  seonred  by  it  aa  * 
part  of  tho  oonsidoration  of  his  parohase,  nor  is  the  case  altered  if  tha 
pnrohaaar  at  the  tmstee'a  sale  haa  aotaal  knowledge  of  snoh  insanity. 

MoBTOiOBk  —  PafiOHASKR  AT  A  FoRiCL08irRB  Salb  IS  nndoT  BO  obligatio«9 
either  moral  or  legal,  to  reimburse  one  who  bought  tha  premises  anbjeol 
to  tho  debt  aeonred  by  the  mortgage  and  aasnmed  its  payment^  for  anoa 
of  money  expended  to  proteot  his  equity  of  redemption 

A  D.  Laughlin^  for  the  appellant 
Lubhe  and  Muenehf  for  the  reepoadeni 

Bhbbwood,  p.  J.  Ejectment  against  Ann  Cook  and  Joeeph 
■Cook,  her  husband,  for  possession  of  second  and  third  floors 
<S  the  aonth  half  of  premises  1113  North  Broadway,  in  the 
^itj  of  St  Louis.  Petition  in  usual  form,  except  that  it  al« 
leged  that  plaintiff  was  entitled  to  the  possession  of  the  prem* 
Ises  on  such  a  day;  that  afterwards,  on  such  a  day,  the 
^defendant,  Ann  Cook,  entered  into  the  possession  of  the  prem- 
ises, and  nnlawfnllj  withheld  the  same  from  plaintiff;  that 
4it  the  time  of  such  entry  and  ouster  the  defendants  were  and 
sie  still  living  separate  and  apart  from  each  other,  and  that 
ihe  aforesaid  acts  of  the  wife  were  done  without  the  knowledge 
<d  the  husband. 

Summons  issued  and  was  served  on  both  of  the  defendants 
io  May,  1888w  Joseph  Cook  being  insane  and  in  oonfinementi 
«  guardian  ad  litem  was  appointed  for  him,  who  answered  in 
fisual  form.  Ann  Cook  answered  separately  in  a  lengthy  an- 
«wer,  filed  in  June,  1889.  This  answer  was  a  general  denial, 
«nd  in  substance  stated  that  Joseph  Cook  for  more  than  five 
years  last  past  had  been  insane  and  was  now  insane,  and  for 
that  space  of  time  confined  in  an  insane  asylum  and  incapa* 
4>le  of  attending  to  any  business  or  of  defending  the  suit  or  of 
tinderstanding  the  nature  of  the  same;  that  for  three  years 
prior  to  the  fourth  day  of  November,  1882,  said  Joseph  had 
been  insane,  an  inmate  of  an  insane  asylum  during  said  three 
years,  and  at  said  date  was  insane,  and  wholly  incapable  of 
attending  to  business,  or  of  understanding  the  nature  of  a  con- 
tract; that  at  said  date  the  property  in  question  was  owned 
hy  Joshua  Sartore  and  Francis  W.  Dungey,  on  which  prop- 
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erty  was  a  deed  of  trust  made  by  Sartore  and  Dangey  to 
cure  a  debt  due  to  Jacob  Schopp  for  fpo  thonsand  dollars^ 
due  ia  installmentB  and  interest  notes,  liaving  several  years- 
to  run;  that  on  said  date  Sartore  and  Dungey  sold  the  prem- 
ises of  which  that  in  litigation  forms  part  to  Joseph  Cook  for 
the  consideration  of  seven  thousand  dollars,  two  thousand 
dollars  of  which  consisted  in  cash  paid  by  said  Cook,  and  th» 
assumption  by  him  of  the  five  thousand  dollars  indebtedness 
aforesaid;  and  thereupon  said  Cook  entered  into  possessioi^ 
of  the  premises  so  sold  to  him,  and  defendant,  Ann  Cook,  ha» 
been  in  possession  of  said  premises  ever  since;  that  immedi-^ 
ately  after  said  transaction  Joseph  Cook  became  so  violently 
insane  that  he  had  to  be  confined  in  the  insane  asylum,  and 
has  been  there  confined  ever  since;  that  thereafter  Ann  Cook 
paid  on  said  deed  of  trust  due  Schopp  two  thousand  two  ban* 
dred  dollars,  which  with  the  amount  paid  by  said  Joseph  ag**- 
gregates  the  sum  of  four  thousand  two  hundred  dollars;  that, 
in  addition  thereto  said  defendant  Ann  has  paid  taxes  and 
made  improvements  on  the  property  amounting  with   the 
sums  already  mentioned  to  five  thousand  five  hundred  doU 
lars;  that  the  improvements  were  made  in  good  faith;  that 
at  the  time  Sartore  and  Dungey  sold  to  said  Joseph  said  prop- 
erty they  well  knew  he  was  insane  and  unable  to  transact 
business,  and  so  did  plaintiff;  and  they,  Sartore  and  Dunge\% 
made  said  Joseph  a  general  warranty  deed  for  said  property, 
except  as  against  said  deed  of  trust;  that  said  premises  were 
benefited  to  the  extent  of  said  money  paid  and  improvements^ 
made  in  good  faith  by  defendants,  and  they  prayed  forjudge 
ment  for  that  sum. 

The  answer  then  alleges  that  on  April  11,  1888,  the  prop^ 
erty  in  question  was  at  the  instance  of  Sartore  and  Dungey 
and  plaintiff  advertised  for  sale  under  the  Schopp  deed  of 
trust  and  was  knocked  down  to  Sartore  and  Dungey;  that, 
instead  of  taking  a  deed  from  the  trustee  to  themselves,  Sar- 
tore and  Dungey  caused  one  to  be  made  to  plaintiff  for  the 
purpose  of  injuring  and  defrauding  defendant^  and  that  these- 
acts  constitute  a  payment  of  the  deed  of  trust. 

The  reply  admits  the  insanity  of  Joseph  Cook,  and  his  con- 
finement in  the  insane  asylum,  but  denies  Ann  Cook's  posses* 
■ion  of  the  whole  of  said  two  houses,  and  reiterates  that  she 
is  only  in  possession  of  the  second  and  third  stories  of  1113^ 
North  Broadway;  denies  that  Joseph  Cook  became  violently 
insane  immediately  after  buying  the  property  from  Sartors 
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and  Dungej;  denies  the  payments  made  by  Ann  Cook;  de> 
Dies  that  he  or  Sartore  and  Dungey  knew  Cook  was  insane; 
denies  each  and  every  allegation  contained  in  defendant'e 
last  special  defense,  and  says  that  plaintiff  did  buy  the  pro^^ 
erty  at  a  sale  under  said  deed  of  trust,  and  that  he  bought 
the  same  for  himself  in  good  faith,  and  denies  that  there  wa» 
any  fraud  whatever  connected  with  the  sale  and  purchase. 

l^he  deed  made  from  Sartore  and  Dungey  to  Joseph  Cook 
recited  a  consideration  of  seven  thousand  dollars;  was  a  gen* 
eral  warranty  deed,  but  excepted  from  the  warranty  the  deed. 
of  trust  previously  given  by  Sartore  and  Dungey  to  Schopp* 
Th^  deed  of  trust  previously  made  by  Sartore  and  Dungey, 
under  which  the  property  was  sold,  was  in  ordinary  form^ 
and  made  the  recitals  of  the  trustee's  deed  prima  facie  evi* 
dence.  Other  facts  necessary  to  a  determination  will  be^ 
noticed  in  discussing  the  various  points  to  which  they  per- 
tain. 

At  the  close  of  all  the  evidence  defendants  asked  a  series  of 
Instructions  to  the  effect  that  plaintiff  could  not  recover;  th:it 
if  Sartore  and  Dungey  bid  in  the  property  at  the  trustee'a 
sale,  plaintiff  could  not  recover;  that  if  Sartore  and  Dungey^ 
or  either  of  them,  bid  in  the  property  at  the  trustee's  sale^ 
this  satisfied  the  deed  of  trust  and  perfected  Cook's  title;  that 
the  trustee  had  no  right  to  make  a  deed  to  any  one  but  the^ 
actual  bidder  at  the  sale;  that  defendant,  Ann  Cook,  being  a. 
married  woman,  and  her  husband  being  insanOi  the  plaintiff 
was  not  entitled  to  recover. 

All  these  instructions  were  refused  by  the  court,  and  de-^ 
fondants  excepted.  The  court  then  gave  to  the  jury  a  per- 
emptory  instruction  to  find  for  plaintiff  on  defendants'  coun- 
terclaim, and  to  find  for  him  as  to  possession,  and  to  assess* 
the  damages  and  monthly  values  of  the  property  according  to- 
the  reasonable  yalue  thereof.  The  jury  found  as  directed, 
judgment  was  entered  for  plaintiff;  but  defendant  Ann  alone- 
has  appealed. 

OPINION. 

1  The  wife  was  a  necessary  party  to  the  suit;  she  withheld 
possession  of  the  premises,  and  was  the  only  active  defendant 
ii  the  cause;  she  alone  filed  a  motion  for  a  new  trial  and  ia 
&>re8t,  based  upon  the  idea  that  she,  being,  a  married  woman^ 
and  her  husband  insane,  no  judgment  oould  be  rendered  ia 
the  cause  against  either  of  them:  1.  Because  her  husband 
was  insane;  and  2.  Because  she  was  a  married  woman.    Our 
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•tatata  requires  that  ejectment  shall  be  broufi^t  against  the 
person  in  possession  of  the  premises:  Ber.  Stats.  1889,  sea 
4629.  Here,  considering  the  situation  of  the  hasband,  his 
enforced  absence  and  confinement,  his  unfortunate  mental 
condition,  the  affirmative  character  of  the  defense  made  by 
the  wife,  and  her  withholding  the  possession,  she  must  be  re- 
garded as  a  proper  party  defendant:  Sedgwick  and  Wait  on 
Trial  of  Titles  to  Land,  2d  ed.,  sec.  255. 

2.  But  having  assumed  the  role  of  being  a  proper  and 
necessary  party  defendant,  having  pleaded  to  the  merits,  she 
oannot,  after  being  cast  in  the  suit,  now  change  front  and  io- 
•ist  that  error  occurred  in  making  her  a  party  defendant 
Courts  of  justice  cannot  be  trifled  with  in  this  way.  Parties 
litigant  are  not  allowed  to  assume  inconsistent  positions  in 
•court,  to  play  fast  and  loose,  to  blow  hot  and  cold.  Having 
elected  to  adopt  a  certain  course  «>f  action,  they  will  be  con- 
fined to  that  course  which  they  adopt:  Bigelow  on  Estoppel, 
£th  ed.,  673,  717;  Proton  v.  Bowen,  90  Ma  184;  MeClanahan 
▼.  West,  100  Mo.  809;  Tower  ▼,  Moore,  62  Ma  118;  SmUef  v. 
OoekreU,  92  Ma  he*  cii.  112,  and  cases  cited. 

&  Furthermore,  if  the  defendant  Ann  was  improperly 
joined  as  a  party  defendant,  the  course  indicated  by  the 
•tatute  should  have  been  pursued,  and  the  objection  taken 
by  demurrer,  as  the  defect  appeared  on  the  face  of  the  peti- 
tion. Failing  to  take  the  objection  in  this  way,  it  must  be 
deemed  to  be  waived:  Rev.  Stats.  1889,  sees.  2043,  2047. 
The  authorities  in  this  court  on  this  point  are  too  namenms 
for  citation.  The  petition,  in  any  event,  stated  a  cause  of 
action  as  to  the  husband,  and  if  the  wife  was  improperly 
joined  as  party  defendant,  the  objection  on  that  soore  as  to 
the  wife  had  been  waived,  and  o^uld  not  be  raised  by  oIh 
jecting  to  the  introduction  of  any  evidence,  or  by  instructions 
to  the  jury:  Horetkotte  v.  tfenier^  60  Ma  168;  Dunn  ▼•  Hanf 
iMal  etc.  R.  R.  Co.,  68  Mo.  268. 

4.  Moreover,  granting  that  Ann  Cook  was  improperly  Joined 
as  a  party  defendant,  this  defect  cannot  cause  a  reversal  of 
the  judgment,  because  her  name  can  be  stricken  out  even  in 
this  court;  and  this  would  be  in  accordance  with  the  statute^ 
and  with  a  long  line  of  decisions  in  this  court,  beginning  with 
Cruehon  t.  Brown,  57  Mo.  88,  and  ending  with  the  recent  case 
of  State  V.  Tate,  109  Mo.  265,  82  Am.  St  Rep.  664;  where 
many  of  the  authorities  on  this  point  are  collated. 

6.  The  trial  court  pursued  the  right  course  in  appointing  a 
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gaardian  ad  litem  for  defeDdani,  Joseph  Cook:  MiieheU  r. 

KingmoHf  6  Pick.  431;  Baswellon  lasanitj,  sec  182;  8turge$ 

T.  Longworih^  1  Ohio  St  644.    And  the  power  of  the  court  to 

appoint  each  a  guardian,  of  necessity,  concedes  the  power  of 

the  court,  upon  the  proper  basis  of  facts  being  presented,  to 

render  a  judgment  as  binding  on  the  lunatio  and  his  property 

interests,  as  a  similar  judgment  would  be  upon  a  sane  person. 

6.  On  the  part  of  defendants  evidence  was  offered  tending 

to  show  that  Joseph  Cook  was  placed  in  an  insane  asylum 

thirteen  or  fourteen  years  ago;  that  he  was  discharged,  and 

in  1882  was  living  on  Biddle  Street,  and  later  at  the  premises 

on  North  Broadway;  that  at  the  trustee's  sale  in  April,  1888, 

the  property  was  struck  off  to  Sartore  for  $5,801,  who  paid 

down  $50  earnest  money;  that  Cook  carried  on  the  black* 

smithing  business  in  the  North  Broadway  premises  in  1882; 

that  afterwards  he  was  again  placed  in  an  asylum,  and  was 

there  at  the  time  of  the  trial;  that  after  Cook  was  last  sent 

away  his  wife  and  nephew  continued  the  blacksmithing  busi* 

oess,  and  occupied  the  premises  in  question,  and  that  when 

Cook  bought  the  property  from  Sartore  and  Dungey  he  con* 

suited  with  friends  and  also  had  the  title  examined  by  an 

investigator  before  the  trade  was  closed. 

A  son  of  Cook's  testified  to  several  short  street  oonversaUons 
which  his  father  had  with  Bensieck  some  seven  or  eight  yean 
ago,  when  Bensieck  was  having  some  building  done,  and  this 
was  before  the  sale  by  Sartore  and  Dungey  to  Cook,  and  the 
latter  certainly  gave  no  indications  at  that  time  of  being  in* 
sane,  and  had  been  several  years  before  discharged  from  the 
asylum.  Whether  Bensieck,  the  plaintiff,  was  acquainted 
with  Joseph  Cook,  is  by  no  means  clear;  he  denies  any  ao* 
qoaintance,  nor  does  it  appear,  if  he  was  acquainted  with 
him,  that  he  knew  of  his  mental  affliction. 

Defendant,  Ann  Cook,  testified  that  she  was  in  possession 
of  the  property  in  question  from  the  time  her  husband  was 
last  sent  to  an  asylum  after  1883;  that  she  paid  to  Mr.  Espen* 
schied,  the  holder  of  the  notes  secured  by  the  Schopp  deed  of 
trust,  five  of  the  interest  notes  aggregating  $570,  and  one  of 
the  principal  notes  amounting  to  $1,000;  also,  that  she  made 
tiim  three  other  payments  aggregating  $360,  a^d  another 
amounting  to  $175. 

When  the  notes  and  receipts  were  offered  in  evidence  plain- 
tiff's counsel  objected  for  the  reason  that  these  payments 
were  insufficient  to  show  a  liquidation  of  the  deed  of  trust. 
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The  oonrt  suBtained  the  objection,  and  defendants  excepted^ 
Inasmuch  as  the  notes  and  receipts  did  not  amount  to  a  satp 
isfaction  of  the  debt  secured  by  the  deed  of  trust,  the  court 
below  did  right  in  excluding  them  when  offered,  and  the  rul- 
ing was  also  correct  which  denied  the  admission  in  evidence^ 
of  receipts  showing  the  amount  Ann  Cook  had  paid  out  for 
taxes  on  the  property. 

7.  The  evidence  discloses  that  Mrs.  Cook  offered  to  sell  tho- 
property  to  plaintiff  about  a  year  before  he  bought  it;  that  ho 
knew  Sartore  and  Dungey;  that  about  a  week  before  plaintiflT 
bought  the  property  Sartore  and  Dungey  offered  it  to  him; 
that  he  took  time  *'to  study  about  it";  that  after  a  week  he- 
decided  to  buy  it  and  had  the  title  examined  by  an  inv^esti* 
gator,  and  at  the  office  of  the  trustee  he  closed  the  matter^ 
paid  down  $5,500,  got  the  trustee's  deed  and  put  that  on  record 
the  same  morning.    He  also  paid  $353.25  back  taxes.     Al» 
though  the  trustee's  deed  called  for  only  $5,301,  he  actually 
paid  $5,500.     Plaintiff  stated  that  he  is  a  livery-stable  pro-^ 
prietor;  that  he  did  not  attend  the  trustee's  sale,  but  bargained 
for  the  property  with  Sartore  and  Dungey,  who  had  bid  it  off^ 
at  that  sale,  and  that  the  trustee's  deed  was  made  to  plaintiff* 
by  their  authority  and  consent. 

Sartore  and  Dungey  had  the  undoubted  right  to  hare  the 
mortgaged  property  applied  to  the  payment  of  the  mortgage^ 
BO  far  as  was  necessary  for  their  individual  protection  against 
personal  liability  on  the  notes.  **  Where  the  mortgagor  hae 
conveyed  the  equity  of  redemption  to  one  who  has  assumed 
the  payment  of  the  mortgage  debt,  so  that  in  effect  the  mort* 
gagor  becomes  a  surety  of  the  debt,  he  has  the  right  to  have- 
the  property  first  applied  to  the  payment  of  the  debt,  or  re-^ 
stored  to  him  upon  his  paying  it":  1  Jones  on  Mortgages,  4th 
ed.,  sec.  678a.  As  a  corollary  to  this  right  and  necessarily  in* 
cident  thereto,  Sartore  and  Dungey  were  fully  authorized  and 
competent  to  bid  at  the  sale  under  their  own  deed  of  trust: 
2  Jones  on  Mortgages,  4th  ed.,  sees.  1636,  1887;  Hottaion  t. 
Nord,  39  Minn.  490;  Mooring  v.  Little,  98  N.  C.  472. 

8.  And  Sartore,  as  an  incident  to  the  rights  aforesaid,  had 
the  further  right  to  pay  fifty  dollars  earnest  money  which  he 
paid  on  hiSibid,  which  it  seems  is  customary,  and  to  deduct 
that  sum  out  of  the  amount  paid  by  Bensieck,  the  plaintifiT. 

9.  Having  bid  in  the  property  for  their  own  protection^ 
Sartore,  the  bidder,  was  undoubtedly  entitled  to  have  Bensieck 
substituted  as  purchaser  upon  the  latter  consummating  tho 


May,  1692.J  Bensikck  «•  Cook.  429 

parchase.    This  is  everj  daj  practice:  Jones  on  MortgageSi 
sea  1652,  and  cases  cited;  Maasey  y.  Youngs  73  Mo.  260|  and 

cases  cited. 

10.  The  answer  of  the  defendant  wife  contains  the  express 
«d  mission  that  her  husband  bought  the  propert/  of  Bartoro 
snd  Dangey  for  seven  thousand  dollars;  two  thousand  dol« 
larsof  which  he  paid  in  cash,  and  assumed  the  payment  of 
the  deed  of  trust  to  Jacob  Schopp,  amounting  to  five  thousand 
dollars;  and  the  deed  of  Sartore  and  Dungey  to  Cook,  excepted 
out  of  their  warranty  the  Schopp  indebtedness.  This  assump* 
tion  by  Cook  of  the  Schopp  debt  was  capable  of  being  estab* 
lished  by  parol:  Burnham  v.  Dorr,  72  Me.  198.  And  the  facta 
that  Cook,  as  shown  by  the  evidence,  paid  two  thousand  dol« 
lars  cash  down  at  the  time  of  his  purchase,  and  that  his  wife 
subsequently  paid  off  a  portion  of  the  mortgage  debt  to  Es- 
penschied,  the  holder  of  the  notes  secured  by  the  Schopp  deed 
<>f  trust,  and  the  exception  contained  in  the  warranty  deed  of 
Sartore  and  Dungey  to  Cook,  abundantly  support  the  theory 
of  Cook  having  made  a  parol  assumption  of  the  indebtedness 
secured  by  the  Schopp  deed.  These  things  being  taken  as 
true,  it  clearly  appears  that  Sartore  and  Dungey  were  not 
bound  to  pay  off  the  deed  of  trust  which  they  had  expressly 
excepted  out  of  their  warranty  to  Cook,  and  which  Cook  had 
agreed  to  pay.  This  being  the  case,  there  is  no  gronnd  to 
apply  the  rule  which  holds  that  when  one  is  bound  to  pay  a 
mortgage  debt,  and  does  so,  this  amounts  to  a  satisfaction  and 
discharge  of  the  mortgage. 

There  is  therefore  no  basis  in  this  instance  for  the  operation 
of  such  a  rule,  because  it  was  Bensieck  and  Bensieck's  money 
that  bought  the  property  and  paid  therefor,  and  he  being  prop- 
orly  substituted  as  a  bidder  at  the  trustee's  sale,  the  result  is 
precisely  the  same  as  if  he  had  personally  bid  in  the  property 
at  the  court-house  door  when  the  trustee's  hammer  fell. 

11.  Of  course,  when  the  trustee's  sale  was  consummated 
by  his  deed  to  Bensieck,  Cook's  prior  title  went  by  the  board: 
Plum  V.  Studebaker  Bros.  Mfg.  Co.,  89  Mo.  162. 

12.  It  is  not  seen  what  possible  relevancy  Cook's  insanityi 
«ven  if  known  to  Bensieck,  and  there  is  no  evidence  of  this, 
<^uld  have  by  way  of  countervailing  the  force  and  effect  of  a 
deed  of  trust  not  made  by  him  and  which  was  in  existence 
long  before  he  purchased,  subject  to  which  he  bought  and 
which  he  assumed  as  part  of  the  consideration  of  his  own  pur- 
chase. 
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18.  Nor  is  It  at  all  apparent  what  counterolafm  Mrs.  Cook 
or  her  husband  can  have  against  Bensieck  for  moneys  whioh 
she  paid  out  to  protect  her  husband's  equity  of  redemption. 
All  that  Mrs.  Cook  proved  was  that  while  enjoying  for  jrearv 
the  possession,  rents,  and  profits  of  the  property,  she  paid 
some  of  the  notes  secured  by  the  deed  of  trust,  and  thus  pre- 
vented an  earlier  foreclosure.  Certainly  Bensieck,  the  par* 
chaser  at  the  foreclosure  sale,  in  absence  of  au  express  proniiae 
grounded  upon  a  valuable  consideration,  was  under  neither  » 
moral  or  legal  obligation  to  reimburse  her  for  sums  thus  ex- 
pended. The  judgment  should  therefore  be  affirmed.  All 
concur.  ^_^_^ 

Mabried  WoMBir.  —  Wmir  mat  bs  Sosd  Alohs:  See  note  to  While  v. 
FooU  Lumber  Co,,  6  Am.  St.  Rep.  653;  Shupp  ▼.  ffofmat^  72  Md.  858;  20 
Am.  St  Rep.  476,  and  note;  Le  Grand  ▼.  Biifata  NcU,  Bank,  81  Ala.  123; 
60  Atn.  Rep.  140.  A  married  woman  who  has  real  estate  separately  settled 
npon  her,  the  legal  title  being  in  the  husband  as  trustee,  may  be  sued  alone 
for  damages  reoeiv^ed  by  one  who  was  injured  by  reason  of  a  sidewalk  being 
out  of  repairs  Merrill  ▼.  8L  Louis,  83  Mo.  244;  63  Am.  Rep,  576. 

Partus  —  Impropbb  Joindsb  —  How  Objbotsd  to.  —  An  improper 
joinder  of  parties  should  be  taken  advantage  of  by  demurrer  where  tiie  de- 
fect appears  on  the  face  of  the  oomplaint,  and  if  not  demurred  to  will  be 
deemed  waired:  Akfora  ▼.  Brtmnan,  7  GaL  503;  68  Am.  Dea  274^  and  note; 
Afeiealfi  ▼.  Brand,  86  Ky.  331;  9  Am.  St.  Rep.  282;  Grain  ▼.  Aldriek,  38 
Oal.  514;  99  Am.  Deo.  423.  The  general  rule  is  that  an  objeetion  to  a  bill 
on  the  ground  of  misjoinder  of  parties  should  be  made  by  demurrer:  Hmdk' 
wum  ▼.  PaUermm  eicB.R.  Co.,  17  N.  J.  Eq.  75;  86  Am.  Dea  262,  and  note. 

Afpbal— Bmer  of  Misjoindbb  of  Pa&tiis  on. — The  oonrt  may»  la 
affirming  a  judgment,  strike  therefrom  the  name  of  a  party  afcaiost  whooa  It 
was  irregularly  rendered  because  of  his  death  prior  to  the  oommenoemeni 
of  the  aotioni  8tai9  r.  Tate,  109  Ma  266;  82  Am.  St  Rep.  664i 

ImAVB  FsBsovs  —  QuABDiAir  AD   LrriM  —  ArroiN«aiiv  or.  —  The 
oonrt  may,  in  its  discretion,  appoint  a  guardian  ad  Utent  tar  a  peraoii 
comfwe  mentie:  King  ▼•  RMuon,  88  Me.  114;  54  Am.  Deo.  614^  and 
Bee  also  Otstfiigv' CbMk  1  Bland.  870)  17  Am.  Deo.  811. 
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(110  KlBBOUBIt  US.] 

pAxnnoK,  WHO  kat  Bum  idb.  —  Oao  tooant  in  oommon  cannot  malnUi» 
u  action  for  partition  against  hit  ootenani  whora  he  has  bean  disaaisadf 
hot  where  it  appears  that  the  defendant  holda  poseeesioa  by  virtne  ol 
an  iostmment  transferring  the  rights  of  partiee  aoqnired  nnder  oonvey* 
aoees  of  oertain  andivided  portions  of  the  lands,  aud  nnder  a  lease  which 
gnats  the  sole  and  perpetaal  right  and  privilege  to  enter  spon  said 
Unds  for  the  purpoee  of  mining,  eto.,  all  the  iron  ore  whieh  may  be  npoi» 
or  in  said  lands,  and  oontatns  the  proviso  that  snoh  parte  ol  the  Undo 
as  do  not  eontain  iron  ore^  and  anoh  as  shall  not  bo  needed  for  the  nso 
of  the  leuees  in  carrying  on  their  business,  shall  *'  remain  in  the  joint 
poesesaion  and  for  the  mutual  use,  eto.«  of  all  the  aforesaid  parties  to 
the  deed,  according  to  their  respective  interests  therein,"  the  posseesioA 
Is  not  antagonistio  or  adverse  to^  but  consistent  with,  the  interests  ol 
the  other  parties  to  the  conveyance  and  the  deed  of  le^ae. 

OOSTRAOT  BKTWSBir  OoTSHANTS  VOT  TO  SuX  10B  PARTTriOir,  WHSN  Voi]>» 

A  stipulation  in  a  deed  conveying  an  undivided  interest  in  land,  whereby 
the  parties  oovenant  for  themselves,  their  heirs,  and  assigns  never  to 
fautitnte  proceedings  for  the  partition  of  a  certain  specified  portion  o 
that  land,  is  an  nnreasonable  restraint  of  the  enjoyment  and  nse  of  the 
property,  and  therefore  void. 

Broadhead  and  Hezel^  and  /•  M.  Orchard^  and  E.  A.  Stay^ 

for  the  appellant. 

£.  B.  Woodside^  for  the  respondent. 

Thomas,  J.  This  is  a  proceeding  for  the  partition  of  the 
lOQthwest  quarter  and  the  northwest  quarter  of  the  southwest 
quarter,  and  the  north  half  of  the  southeast  quarter  of  sectioi^ 
24,  township  84,  range  6  west,  situated  in  Dent  County,  con- 
taining 280  acres. 

This  record  discloses  the  following  facts:  On  the  fourth  daj 
«f  June,  1870,  C.  G.  Simmons  and  W.  P.  Billings,  being  seised 
of  gaid  lands  in  fee  by  separate  conveyances,  conveyed  two 
undivided  fourths  thereof  in  fee  to  Alexander  L.  Crawford 
&Dd  William  L.  Scott,  each  of  which  conveyances  contained 
this  stipulation:  ^'And  it  is  also  further  mutually  covenanted 
ftnd  agreed  by  and  between  the  parties  to  this  conveyanco 
that  neither  they  nor  their  heirs  or  assigns,  nor  any  or  either  I 

of  them,  shall  or  will  ever  institute,  or  commence  or  cause  U> 
be  instituted  or  commenced,  any  proceedings  in  partition,  or  j 

otherwise  in  law  or  equity,  to  obtain  or  procure  a  partition, 
allotment,  or  division  or  sale  of  so  much  or  of  such  parts  or 
portion  of  said  lands  as  have  been  leased  for  mining  purposes 
to  said  parties  of  the  second  part  by  deed  of  lease  bearing 


s. 
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«ven  date  herewith,  and  made  and  executed  by  said  Walter 
P.  Billings  and  Cyrenius  C.  SimmonSi  and  duly  recorded  in 
ihe  office  of  the  recorder  of  deeds  of  said  Dent  Countj,  with- 
«0t  the  written  consent  of  all  the  parties  interested  in  said 
property  at  the  time  of  the  commencement  of  such  proceed- 
ings,  and  made  a  part  of  the  record  thereof.'' 

The  ^'  deed  of  lease  "  mentioned  in  the  foregoing  atipolap 
tion  was  an  indenture  which  witnessed  that  the  said  Simmons 
and  Billings,  as  parties  of  the  first  part,  granted,  bargained, 
sold,  and  conveyed  perpetually  and  forever  to  said  Crawford 
and  Scott,  as  parties  of  the  second  part,  their  heirs,  assigns, 
and  legal  representatives,  **  the  sole  and  exclusive  right  and 
privilege  to  enter  upon  and  into  said  lands  for  the  purpose  of 
searching  for,  digging,  mining,  quarrying,  and  taking  away 
all  the  iron  ore  which  may  be  upon  or  in  said  lands;  and 
also  for  the  purpose  of  smelting  and  manufacturing  of  iron 
on  said  lands  to  any  extent  that  the  parties  of  the  second 
part,  their  heirs,  assigns,  and  legal  representatives  may  deem 
advisable,"  with  the  proviso  that  ''such  parts  or  portions  of 
said  pieces  or  parcels  of  land  as  do  not  contain  iron  ore,  and 
such  as  shall  not  be  needed  or  used  by  said  parties  of  the 
second  part  for  mining,  storing  waste  material,  railroad 
tracks  and  switches,  manufacturing  purposes,  or  for  the 
erection  of  buildings,  machinery,  and  fixtures  required  or 
needful  for  the  use  of  said  parties  of  the  second  part,  in  car- 
rying on  their  business  aforesaid,  shall  be  and  remain  in  the 
Joint  possession  and  for  the  mutual  use,  benefit,  and  enjoj* 
ment  of  all  the  aforesaid  parties  hereto,  according  to  their 
respective  interests  and  shares  therein." 

It  was  provided  by  this  deed  of  lease  that  said  Crawford  and 
Scott,  their  heirs,  assigns,  or  legal  representatives,  should  pay 
to  said  Simmons  and  Billings,  their  heirs,  assigns,  or  legal 
representatives,  the  sum  of  twelve  and  a  half  cents  per  ton 
gross  of  2,240  pounds  for  the  one  half  of  all  the  iron  ore  that 
should  be  mined,  dug,  or  quarried  and  taken  away,  used,  or 
sold  from  said  lands,  the  payments  to  be  made  quarterly,  on 
the  fifteenth  days  of  January,  April,  July,  and  October  in 
each  year.  Crawford  and  Scott  agreed  to  organize  a  corpora- 
tion under  the  laws  of  Missouri  for  the  purpose  of  carrying 
on  mining  operations  on  said  lands,  which  was  done,  the 
name  of  the  corporation  being  **  Missouri  Iron  Company,"  to 
which  said  Crawford  and  Scott  in  due  time  conveyed  the  in- 
terests in  said  lands  acquired  by  them  by  virtue  of  the  said 
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conveyances  and  deed  of  lease.  This  corporation  took  from 
ihese  lands  from  1873  to  the  time  of  the  trial  of  this  cause  in 
October,  1889,  two  hundred  thousand  tons  of  iron  ore. 

The  record  shows  the  interests  of  the  parties  other  than  the 
Missouri  Iron  Company  in  said  lands  to  be  as  follows:  Plain* 
tiff,  one  fourth;  defendant  Cook  or  his  representatives,  one 
eighth;  and  Walter  and  Maud  Billings,  one  sixteenth' each, 
all  subject  to  the  terms  and  conditions  of  the  conveyances 
4ind  deed  of  lease  executed  by  Simmons  and  Billings  to  Craw* 
ford  and  Scott  as  above  set  forth. 

Defendant,  the  Missouri  Iron  Company,  resisted  the  par- 
tition of  the  lands  on  two  grounds:  1.  It  claimed  to  be  in  the 
adverse  possession  of  them;  and  2.  It  had  not  consented  in 
writing  to  such  partition  as  provided  by  the  conveyances  of 
^Simmons  and  Billings  to  Crawford  and  Scotti  dated  June  4, 
1870. 

Defendants,  Maud  and  Walter  Billings,  were  minors,  and 
appeared  by  guardian  ad  litems  and  Cook's  representatives 
made  default 

Upon  these  facts  the  court  refused  partition  of  the  lands, 
and  the  plaintiff  appealed.  No  instructions  were  asked  or 
Civen. 

1.  One  tenant  in  common  cannot  maintain  an  action  for 
partition  against  his  ootenant  where  he  has  been  disseised: 

Wommaek  v.  WhUmore,  68  Mo.  448. 

While  it  is  conceded  that  the  Missouri  Iron  Company  is  in 
4be  actual  possession  of  the  lands,  partition  of  which  is  sought 
to  this  case,  we  do  not  think  such  possession  is  adverse  to 
plaintiff's  interest  in  them;  nor  does  it  amount  to  au  ouster 
«f  plaintiff  Three  distinct  interests  in  the  lands  are  created 
by  the  conveyances  and  deed  of  lease:  1.  All  the  partiee 
are  seised  of  the  lands  in  fee  as  tenants  in  common,  subject 
io  the  mining  right  of  the  Missouri  Iron  Company;  2.  The 
Missouri  Iron  Company  owns  in  severalty  the  right  to  mine 
ihe  iron  ore  on  and  in  said  lands,  and  this  right  is  sole  and 
perpetual;  8.  Plaintiff  Cook's  representatives  and  Maud  and 
Walter  Billings  are  owners  in  common  in  perpetuity  of  the 
royalties  to  be  paid  under  the  provisions  of  the  deed  of  lease. 
The  possession  of  this  property  held  by  the  Missouri  Iron 
Company  is  under  the  deed  of  lease,  and  is  not,  therefore, 
antagonistic  or  adverse  to,  but  consistent  with,  the  interests 
of  the  other  parties  therein. 

2.  The  real  controversy  here  turns  upon  the  construotion 
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and  effect  to  be  given  the  stipulation  against  tb«  institntioi^ 
of  partition  proceedings  without  the  writt'ii  rnnsentof  all  th^^ 
parties,  contained  in  the  conveyances  of  buiiiiiuus  and  Bill* 
ings  to  Crawford  and  Scott,  dated  June  4,  1870.  The  iron^ 
company  insists  that  it  is  valid  and  binding,  while  plaintiff» 
on  the*other  hand,  claims  that  it  is  an  unreasonble  restraint 
upon  the  alienation  of  the  property  and  upon  the  right  of  each, 
party  to  have  partition  and  the  use  and  enjoyment  of  his  in^ 
terest  in  severalty,  and,  therefore,  void. 

Plaintiff  concedes  in  his  argument  in  this  court  that  the* 
mining  right  is  not  joint  property,  but  is  held  in  severalty  by 
said  company,  and,  hence,  is  not  the  subject  of  partition,  and" 
this  seems  to  be  the  theory  of  his  petition.  We  will,  there-- 
fore,  take  it  for  granted,  that  plaintiff  seeks  partition  or  sale- 
of  the  lands,  subject  to  such  mining  right 

This  brings  us  to  the  discussion  of  the  question:  Does  the- 
stipulation  against  the  institution  of  proceedings  for  the  par* 
tition  of  these  lands  without  the  written  consent  of  all  tho^ 
parties  preclude  plaintiff  from  maintaining  this  action?  It 
must  be  noted  at  the  threshold  of  this  inquiry  that  the  stipu* 
lation  in  question  is  not  a  restraint  upon  the  alienation  of 
the  lands.  The  several  owners  are  left  free  to  dispose  of  their 
interests  in  any  manner  they  see  proper.  The  only  restraint 
is  upon  the  right  of  severing  the  interest  of  one  owner  from 
the  others  by  a  proceeding  in  invitum.  Is  this  restraint  un- 
reasonable, and  void  because  unreasonable?  Th^s  stipulatioa 
is  a  perpetual  inhibition  of  partition,  the  language  being  that 
neither  the  parties,  nor  their  heirs  or  assigns  shall  ever  insti* 
tute  proceedings  for  partition  without  the  written  consent  of 
all  the  parties. 

The  civil  law  refused  to  enforce  agreements  perpetually 
waiving  the  right  of  partition.  Domat  says:  **It  is  always 
free  for  every  one  of  those  who  have  anything  in  common 
among  them  to  divide  it;  and,  although  they  may  agree  to- 
put  off  the  partition  to  a  certain  time,  yet  they  can  make  no 
such  agreement  as  never  to  come  to  a  partition.  For  it  would 
be  contrary  to  good  manners  that  the  proprietors  be  forced  to 
have  always  an  occasion  of  falling  out,  by  reason  of  the  un-^ 
divided  possession  of  a  common  thing'':  Domat's  Civil  Law 
by  Strahan,  pt  1,  book  2,  tit  5,  sec.  11,  par.  9. 

And  Mr.  Freeman  in  his  work  on  Cotenancy  and  Partition, 
sec.  442,  maintains  that  this  is  the  rule  in  England  and  the^ 
United  States.     Restraints  and  fetters  upon  the  alienatioik 


May,  189A]     Habusslbb  v.  Missouri  Iron  Ca  €3i 

and  enjoyment  of  property  are  opposed  to  the  common  law 
and  especially  to  the  jurisprudence  of  to-day,  which  in  tb« 
United  States,  at  least,  has  almost  wholly  lost  the  spirit  andl 
genius  of  the  feudal  system  and  feudal  tenures:  9  Am.  Law 
Reg.  N.  8.  393,  457.  Primogeniture  and  estates  tail  with  all 
their  incidents  find  but  little  favor  in  the  laws  of  this  century* 
The  right  of  partition  is  an  absolute  right  which  yields  te 
DO  consideration  of  hardship  or  inconvenience:  Freeman  on 
Cotenancy  and  Partition,  sec.  443.  Anything  that  militates 
against  this  right  is  repugnant  to  the  essential  characteristica 
of  cotenancy:  Mitchell  y.  Starbucks  10  Mass.  11;  and  th« 
tendency  of  our  times  is  to  greater  freedom  of  sale  and  trans- 
far  of  property  unfettered  by  conditions  or  limitation  of  th« 
right  of  alienation. 

Iq  the  case  at  bar,  if  the  right  of  involuntary  partition  of 
these  lands  does  not  exist  now,  it  will  not  exist  five  hundred 
or  one  .thousand  years  hence.  In  time,  by  the  sale  and  de- 
scent of  nndived  interests,  the  owners  would  become  so  nu« 
merous,  and  the  interests  so  small,  that  the  estate  would  be 
almost,  if  not  wholly,  valueless.  Here  is  a  tract  of  land  con- 
taining 280  acres,  which  may  be  suited  to  agricultural  and 
various  other  purposes,  and  the  joint  owners  may  want  to 
have  their  interests  set  off  so  that  they  can  qtilize  them  for 
each  purposes.  The  partition  in  kind  or  sale  under  partition 
proceedings  of  these  lands  subject  to  the  mining  right,  instead 
of  being  detrimental,  would  be  beneficial  to  the  owner  of  that 
right,  for  it  is  more  difficult  and  unsatisfactory  to  deal  with 
many  than  one.  The  many  can  exercise  control  over  the 
lands  subject  to  the  mining  right,  and  that  is  all  one  owner 
oould  do;  hence  there  is  no  reason  why  the  title  to  the  prop- 
erty, subject  to  this  right,  should  not  be  vested  in  one  person, 
but  many  reasons  why  it  should  be  so  vested;  and  we  liold 
that  the  stipulation  in  question,  as  applied  to  the  title  to  these 
lands,  subject  to  said  mining  right,  is  an  unreasonable  re* 
itraint  of  their  enjoyment  and  use,  and  therefore  void. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  decree  that  partition  of  the 
lands  be  made  subject  to  said  mining  right,  and  if  this  inter- 
est in  the  lands  cannot  be  divided  in  kind  without  great  pre- 
judice to  the  owners,  that  it  be  sold  as  provided  by  statute. 
The  decree  of  partition  must  also  specifically  reserve  the  right 
to  the  royalties  on  the  iron  ore  to  be  paid  under  the  provisions 
of  the  deed  of  lease  to  plaintifi*.  Cook's  representatives,  and 
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Maud  and  Walter  BilliDgs,  their  heirs  and  assigns,  foreTer* 
This  right  is  also  subject  of  partition,  but  said  company, 
having  no  interest  in  it,  it  cannot  be  disposed  of  in  this 
ceeding,  except  by  consent  of  all  parties,  and  then  only  bjr 
separate  sale.    All  concur. 


PARTinOir  —  EFTBtTT  OF  DuSEISIir  OV  OOTBKAVT^S  RlOBT  TO  BUM  SOB.  —  II 

an  oaster  by  oae  ootenant  of  aaother  amoanta  to  a  dinoiaiii,  they  bo  longor 
kold  the  estate  together,  and  partitioii  cannot  bo  maintained:  Brock  t.  Maatm 
man,  28  Vt  668;  67  Am.  Deo.  733»  and  note;  Barward  t.  P^tp^  14  Maml  434| 
7  Am.  De&  226,  and  note  with  oaaot  ooUected;  extended  noto  to  Nkkoit  t. 
IfkkoU,  67  Am.  Deo.  704;  4)at  in  some  states  a  disseisod  ootenant  may  haTo 
partition  by  virtae  of  the  statnte:  Note  to  King  t.  Mamm,  80  Am.  Deo.  4S3L 

PAXTinoir.  — One  tenant  in  oommon  oannot  haTO  a  partition  of  Inada 
whioh  they  have  purchased  for  a  oertain  oao,  and  which  enters  into  the  ooa- 
mderation  of  the  oontraot  oreattng^iti  Appeal  p/Laiakam^  128  Vk.  8ti  14i!^  • 
8kBep.76. 


Willi  v.  Luoas. 

[UO  icimoimi,  SUL] 

FamciPAU^  Who  aaa  Rio AaosD  as. — AU  persons  who  an 

commission  of  a  wrongful  act,  and  participate  therein  by  oonneiJ  and 
advice,  are  r^arded  as  principals,  and  held  liable  as  sadi;  aad  the 
rule  prevails  even  in  criminal  cases. 

Stidbnob,  SuFRdXRor  OF  CiROUKSTAKTiAL.  —It  10  not  Booessary  to 
by  direct  oTidence  that  a  party  advised  aa  act  or  aided  ia  ita< 
•ioo,  bnt  sooh  facts  may,  like  any  others^  be  ostabliahed  by 
tial  evidenoe. 

Assault -^ByiDBvoB  of  Pabticifatiov  Suffiuiut  io  aa  SoBinmD  to 
TBa  JvBT.  —  When  the  testimony  shows  that  the  person  who  ia  ebni^ed 
with  aiding  aaother  in  the  commissioB  of  aa  aasaait  was  canying  the 
latter  in  hit  boggy;  that  he  stopped  the  Tehido  ia  which  tiio  injured 
person  was  being  driven  three  times^  by  blocking  the  road  ia  Croat  of  it 
with  his  buggy,  and  that»  when  he  was  asked  to  let  it  pass,  he  replied 
ia  a  way  clearly  indicating  that  he  not  only  knew  the  assailant's  p«r* 
pesos,  bnt  that  he  intended  to  assist  him  actually  in  ozecnting  them, 
there  is  sufficient  evidence  to  go  to  the  jury  on  the  iasne  whothor  the 
defendant  was  present,  aiding,  assisting,  advising,  or  counseling  the  a» 
aanlt,  and  a  nonsuit  should  not  be  granted. 

Sol.  HughleU  and  John  M.  Barker^  for  the  appellant 
Emit  Ro&enberger^  for  the  respondent. 

Thomas,  J.  This  is  an  action  for  injuries  to  the  plaintiff'a 
person  by  reason  of  an  assault  upon  her,  her  damages  being 
laid  at  ten  thousand  dollars.  The  petition  avers  that  the  de- 
fendant, together  with  one  Isaac  Willi,  not  made  a  party,  shot 
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ber  in  August,  1888,  with  a  pistol  by  which  she  was  seriously 
wounded  and  injured.     The  answer  was  a  general  deniaL 

The  eTidence  on  the  part  of  the  plaintiff,  preserved  in  the 

bill  of  exceptions,  tends  to  show  that  on  the  twenty-ninth  day 

of  Augusti  1888,  plaintiff  left  Montgomery  City,  in  a  single 

buggy,  in  company  with  her  brother,  sixteen  or  seventeen 

years  old,  and  her  little  daughter,  one  year  and  a  half  old,  to 

go  to  her  mother's  at  New  Florence,  and  when  about  two  miles 

from  Montgomery  City,  defendant,  who  kept  a  livery  stable, 

and  Isaac  Willi,  the  latter  being  plaintiff's  husband,  came 

up  in  a  two^horse  buggy,  defendant  driving  the  team,  passed 

plaintiff,  and  pulled  the  team  across  the  road  in  front  of  plain* 

tiff's  horse.    Isaac  Willi  then  attempted  to  get  out  of  the 

buggy,  but  plaintiff's  brother  drove  around  the  team  in  charge 

of  defendant,  and  went  off  in  a  lope.     Defendant  again  passed 

plaintiff,  drove  in  front  of  her  horse,  and  stopped  it     Plain* 

tiff's  brother  drove  around  defendant's  team  again  and  went 

off  in  a  lope,  but  defendant  the  third  time  passed  her  and 

crowded  her  horse  into  a  fence  corner.     Her  brother  told  de« 

fendant  to  get  out  of  the  way,  and  he  replied,  '*  Shut  your 

damn  mouth,  I  am  driving  this  team  according  to  orders.'' 

Willi  then  got  out  of  defendant's  buggy,  caught  plaintiff's 

horse  by  the  bridle,  and  shot  plaintiff  with  a  pistol,  inflicting 

serious  wounds  upon  her,  saying,  "  God  damn  you,  I  told  yon 

I  would  kill  yon,  and  I  have  made  my  words  good.** 

Plaintiff  then  begged  defendant  to  take  her  in  his  buggy, 
which  he  did  not  do,  but  turned  around  and  drove  back  to 
Moutgomery  City,  leaving  plaintiff,  her  brother,  husband,  and 
haby  there.  The  husband  got  into  the  buggy  and  told  plain- 
tiff he  had  killed  her,  and  asked  her  to  forgive  him  and  kiss 
him,  which  she  refused  to  do.  Mr.  Powell,  the  constable, 
coming  up  at  this  juncture,  induced  Willi  to  take  his  wife  to 
a  neighbor's  house  where  she  was  cared  for  till  she  could  be 
taken  home.  Lucas  sat  in  his  buggy  while  Willi  shot  his 
wife,  in  such  a  position  that  he  could  not  have  seen  plaintiff 
without  looking  out  from  the  side  of  the  buggy,  the  back  cur- 
tain being  down,  and  the  hind  end  of  the  buggy  being  toward 
her.  In  the  January  following,  Willi  was  killed  while  at- 
tempting to  kill  his  wife.  At  the  close  of  plaintiff's  evidence, 
the  conrt  at  the  instance  of  defendant,  directed  a  nonsuit,  and 
plaintiff  appeals. 

The  court  erred  in  directing  a  nonsuit  All  present,  parti- 
cipating in  an  act  by  counsel  and  advice,  are,  even  in  orimi* 
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mal  oases,  regarded  as  principals,  and  held  liable  as  such,  and 
a  party  may  be  charged  with  doing  an  act  himself  and  be  held 
liable  under  such  a  charge,  for  being  present,  aiding,  and  me* 
listing  another  in  doing  it:  Stater.  Orrick^  106  Ma  111;  Cani^ 
fnat  T.  CAoptnan,  7  Mo.  175;  Paqe  t.  Fruwany  19  Mo.  421; 
Allrti  T.  Bray,  41  Mo.  484;  97  Am.  Dec  283;  Murphy  t. 
WiUoUj  44  Mo.  813;  100  Am.  Dec  290;  Coap$r  t.  John9on, 
81  Mc  483. 

Nor  is  it  necessary  to  prove  by  direct  ayidence  that  a  party 
advised  an  act,  or  aided  in  its  commission,  but  such  fact,  like 
any  other,  may  be  established  by  circumstantial  evidence: 
State  T.  Oooeh^  105 -Mc  892. 

We  cannot  say,  as  a  matter  of  law,  that  defendant  did  not 
participate  in  this  assault;  indeed,  the  evidence  tends  strongly 
to  show  that  he  willfully  assisted  Willi  in  making  it.  Ho 
stopped  plaintiff's  horse  three  times  by  driving  across  the 
road  in  front  of  it,  and  when  asked  to  let  it  pass  he  replied  in 
a  way  clearly  indicating  that  he  not  only  knew  the  husband's 
purposes,  but  that  he  intended  to  actively  assist  him  in  exe* 
anting  them.  At  all  events,  there  was  sufiScient  evidence  to 
goto  the  jury  on  the  issue  whether  defendant  was  present  aid- 
ing, assisting,  advising,  or  counseling  the  assault,  and  the 
Judgment  is  accordingly  reversed,  and  the  cause  remanded 
tor  new  triaL    All  concur. 


AooK89A«m— PanroiPAL»  who  n.  —  *'One  who  dirMtly  or  fndiraotly 
•oaDMla,  oommancU,  indaoea,  or  prooares  aaothor  to  oominit  a  orioM  ii  a 
pri]ioipal''s  Peopls  ▼•  BUom,  112  N.  Y.  79;  S  Am.  8t  Rep.  701,  aod  aotof 
Bpie$  T.  People^  122  IlL  1;  8  Am.  St  Bap.  320^  aad  note;  Leonard  ▼•  Poot^ 
114  N.  Y.  371;  11  Am.  St  Rep.  867,  and  note  with  OMOt  ooUooted. 

AasAiTLT— Wno  QimiTT  am  PaiNCiPAL.  —One  may  be  ooiiTioted  aspria* 
eipal  in  a  felonioot  aeeanlt  where  he  edTteed»  prooared,  or  inoited  the 
•aeaolt:  8tat$  t.  Ho&ninffer,  108  Ma  166;  8taU  t.  L^rnXmrn,  1  Brar.  807;  8 
Am.  Deo.  669.  When  one  of  two  person*  resiating  arreet  aide,  abeti»  ad* 
rieea,  or  enconraget  ihe  other  by  sigoa  or  motions  to  asiaalt  an  arreetinf 
offioer,  be  if  gnilty  of  anoh  aasanli  the  tame  as  if  made  by  him  personsHyi 
rUlS  V.  P^ogU.  189  m.  143;  82  Am.  St  Bep.  191 
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•  _  _  _  

Larson  tK  Mbtbopolttak  Stbbbt  B't  Go. 

[110M]BKn7KX,2M.] 

IVDiPBNDKsrr  OoirTRAcroa,  laABiurr  fob  Aon  ov.  —  The  miperTinoa  «l 
a  work  of  oonstracfeion  may  b«  retained  witbont  interfering  with  tlM 
independent  aotion  or  liability  of  oontraotors  who  have  engaged  to 
exeouto  either  the  whole  or  a  part  of  it;  bat  where  the  oon tract  under 
which  an  excavation  is  made  for  the  foandations  of  a  hoase  declares  that 
it  ehall  be  carried  to  each  general  depth,  and  that  the  operations  ehall 
pcooeed  at  each  timeib  <uid  to  ench  extent  tm  the  repreeentativo  of  the 
landowner  may  reqnire,  any  injnriee  oansed  to  an  adjoining  hooio  ia 
oonsequence  of  making  the  excavations  in  strict  paraaanoe  of  the  orders 
of  snch  representative,  will  be  deemed  to  have  been  dae  to  the  exeroioe 
of  the  discretion  or  judgment  rested  in  the  snperrtiing  anthorityi  and 
for  that  oxeroise  of  judgment  the  landowner  must  respond. 

'IdnsBAL  SvPFOHT.  — A  landowner  who  exercises  his  right  to  rtmovo  the 
earth  from  his  own  premises,  adjacent  to  another's  bnilding;  most  nso 
ordinary  oare  to  eanse  no  unnecessary  damage  to  his  neighl>or*s  property. 

JaAtxral  Support — Nonce — ALTCRATioiff  ot  Plav  of  Exoayation.— 
Where  a  landowner  has  actual  notice  of  the  fact  that  an  excavation  Is 
being  made  adjacent  to  his  house^  but  ii  also  assured  by  the  authorised 
agens  of  the  person  for  whom  it  is  made  that  the  earth  will  be  taken 
ont  in  a  manner  which  the  evidence  of  experts  shows  to  be  customary 
and  reaaonably  safe,  he  has  a  right  to  assume  that  the  course  foretold 
will  be  followed,  at  least  until  he  had  notice  to  the  contrary  and  a 
proper  opportunity  thereafter  to  act  upon  such  later  notice;  and  if  an 
injury  to  bis  house  results  from  this  change  in  the  plan,  before  ho  has 
had  sufficient  time  to  take  measures  for  its  protection^  the  party  for 
whom  the  work  is  done  will  be  liable  for  damages. 

liiTSRAL  Support— Excavation,  Chanox  vs  Modi  of. — The  fact  that 
an  additional  outlay  would  be  necessary  to  carry  out  the  work  of  ex* 
eavatiun  in  "sections"  is  itbmaterial  when  the  person  excavating  has 
oxpressly  promised  to  pursue  that  method,  and  thus  led  the  owner  of 
the  adjacent  premises  to  act  upon  that  hypothesis  and  refrain  from 
taking  steps  which  would  otherwise  have  been  reasonably  necessary 
and  pmdont  to  insure  the  safety  of  his  property.  Under  such  oironm* 
itanoes  the  proposed  method  must  be  continued,  or  timely  notioe  of  a 
change  of  plan  given  to  the  adjacent  proprietor. 

"SviDKNGB— Rxs  GxaTiB. — Thb  Statements  of  an  Agknt  appointed  to 
superintend  the  work  of  excavating  land  near  a  house,  when  made  duw 
ing  the  progress  of  the  work  and  the  discharge  of  his  functions^  may  bo 
relied  on  by  the  owner  of  the  house. 

:SkiAi*— DufUBRXR  TO  EviDKNCR.  —  When  the  trial  court  has  forced  tho 
plaintiff  to  a  nonsuit  by  an  instruction  in  the  nature  of  a  demurrer  to 
the  eridence,  he  is  entitled  to  the  most  favorable  view  of  his  ease  thai, 
tho  evidence  warrants,  and  to  every  reasonable  inference  therofronk 

€hgef  Ladd^  and  Smalls  for  the  appellant 

Prattj  Ferry^  and  Hagerman^  for  the  respondent 

Babclat,  J.    Plaintiff's  case  is  for  damages  occasioned  bj 
ibe  fall  of  a  building,  occupied  by  him  as  lessee  of  the  Aoker* 
estate,  in  Kansas  City,  Missouri. 


440       Labbon  v.  Metropolitan  Stbebt  Bhr  Ca    [MumnV 

The  gist  of  his  petition  ifl  that  'Hhe  defendant  wrongftillj,. 
carelessly,  and  negligently  dug  out  and  carried  away  the  soil,, 
immediately  adjoining,  and  under  the  west  wall  of  said  boild- 
ingt  by  means  of  which  •  •  •  •  the  said  west  wall  was  mad» 
to  fall,  •  .  •  .  thereby  destroying  and  damaging  the  property 
of  plaintifif  therein  contained  •  •  •  •  to  the  extent  of  three- 
thousand  dollars." 

The  answer  is  a  general  deniaL 

The  circuit  court  forced  plaintiff  to  a  nonsuit  by  giTing  ai» 
instruction  in  the  nature  of  a  demurrer  to  the  evidence.  It 
is,  therefore,  proper  to  outline  the  facts  upon  which  plaintiff 
relies  as  constituting  his  cause  of  action.  In  so  doing,  he  i» 
entitled  to  the  benefit  of  the  most  fiiTorable  view  of  his  oase 
that  the  evidence  warrants,  and  of  every  reasonable  inference- 
therefrom.     So  viewed  the  substance  of  his  case  is  this: — 

The  plaintiff's  building  was  a  two-story  brick,  in  which  be- 
carried  on  business.  It  stood  two  inches  from  the  eastern 
boundary  of  defendant's  property,  and  extended  frt>m  the 
street  line  some  seventy-two  feet  southward. 

The  excavation  to  which  the  damage  is  ascribed  was  made 
upon  defendant's  lot  close  along  that  boundary  line.  This 
line  ran  at  a  right  angle  to  Ninth  Street  on  which  plaintiff's 
house  fronted;  both  the  lots  reached  southward  from  the 
street,  one  hundred  and  twenty-five  feet,  to  an  alley. 

The  defendant  proposed  erecting  an  engine  house  on  ite 
lot;  and,  in  prosecuting  that  purpose,  contracted  in  writing 
with  a  firm  for  the  necessary  excavating  and  masonry  for  the 
foundations. 

Some  of  the  terms  of  that  contract  will  be  mentioned  later. 

The  contractors  sublet  the  excavating  to  another,  who  be- 
gan its  performance,  having  a  foreman  there  in  charge  of  a 
number  of  workmen  and  teams. 

The  defendant's  chief  engineer  occasionally  visited  the 
work,  but  the  actual  superintendence,  under  the  first  contract 
mentioned,  was  mainly  exercised  by  Mr.  Butts,  the  engineer'a' 
assistant,  who  remained  on  the  ground.  The  foreman  of  the 
digging  party  testified  that  the  subcontractor  placed  him  nn- 
der  the  orders  of  Mr.  Butts,  and  that  the  work  was  accord* 
ingly  done  as  the  latter  directed. 

About  the  time  the  excavating  began,  plaintiff  had  an  in* 
terview  with  Mr,  Butts  in  which  he  asked,  '4f  he  though  it 
was  not  dangerous  to  be  taking  dirt  away,"  (namely  from 
'*  alongside  of  the  wall,")  to  which  Mr.  Butts  replied  that 
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*  there  was  not  going  to  be  anj  injary  to  the  building;  of 
coarse  he  was  going  to  take  it  out  in  sections,  and  wall  it  up 
as  they  went  along."  Plaintiff  says  that  that  "kind  of  satis- 
fied" him.  The  house  fell  about  a  week  later.  Plaintiff  ob* 
served  the  work  meanwhile. 

A  trench,  some  five  feet  wide,  and  from  seven  to  eleven  feet 
deep,  was  first  dug,  near  defendant's  east  boundary  line,  from 
the  street  to  a  point  about  opposite  the  south  end  of  plaintiff's 
building,  some  seventy-two  or  three  feet.  The  foundation  of 
the  latter  was  at  a  depth  of  eleven  feet  firom  the  natural  sur* 
face.  They  then  began  at  the  street  line  and  carried  the 
trench  to  a  further  depth  of  about  two  feet  (a  total  depth  of 
about  thirteen  feet)  for  a  distance  of  twenty-five  or  thirty  feet 
from  the  street. 

The  concrete  and  footing  stone  of  defendant's  foundation 
wall  were  then  laid  in  that  space  or  section.  Three  days 
later,  according  to  the  testimony  of  the  foreman  of  the  exca- 
vators, Mr.  Butts  directed  him  to  ^  take  out  the  remainder  of 
the  ditch,"  and  he  proceeded  to  do  so,  excavating  to  the  addi« 
tional  dept  of  twenty-four  to  twenty-six  inches  (to  correspond 
with  the  level  of  the  first  section),  along  the  entire  building 
line  opposite  plaintiff's  house,  a  stretch  of  forty  odd  feet  from 
the  end  of  the  first  section.  Mr.  Butts  was  present  while  this 
work  was  being  done.  The  job  was  begun  at  half  past  two 
o'clock  and  was  finished  about  half  past  five  o'clock  of  the 
lame  afternoon.  That  night  about  ten  o*clock  a  large  part  of 
plaintiff*s  building  slipped  into  the  excavation,  on  account  (as 
is  claimed)  of  that  removal  of  its  lateral  support;  but  that 
portion  of  the  house  which  faced  the  masonry  work  of  the  first 
section  of  defendant's  foundation  (for  a  distance  of  twenty-six 
feet  from  the  street  front)  remained  in  place. 

The  soil  of  the  locality  is  that  of  the  Missouri  River  bottom^ 
a  mixture  of  sand  and  loam,  formed  by  alluvial  deposit 

There  was  abundant  evidence  of  experienced  builders  and 
civil  engineers  that  the  customary  way  of  removing  such  soil 
for  foundations,  adjacent  to  and  below  that  of  other  buildings, 
is  to  take  out  the  earth  in  sections  of  ten  to  sixteen  feet  each,, 
in  length,  and  to  substitute  the  new  foundation  in  each  sec- 
tioQ  before  opening  the  next  one;  that  any  other  mode  of  do- 
ing such  work  is  likely  to  result  as  in  the  present  case;  but 
that  building  in  sections  involves  an  expense  from  eighteen  to 
thirty  per  cent  greater  than  the  cost  of  proceeding  without 
•ubdividing  the  work  in  that  manner. 
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On  these  facts  the  trial  court  declared  that  plaintiff  bad  no 
^anse  of  action,  and  he  has  appealed  against  that  mling. 

1.  Before  reaching  the  main  issue  it  will  ka  well  to  dis- 
pose of  a  subordinate  one  touching  the  responsible  oonnectioQ 
between  defendant  and  the  digging  force,  to  whose  acts  the 
^consequences  complained  of  are  ascribed.  The  defendant 
claims  that  those  acts  were  done,  in  effect,  bj  a  contractor 
independent  of  its  control,  and  that  it  is  not  liable  on  account 
thereofl 

It  is  now  an  accepted  rule  that  supervision  of  such  work 
may  be  retained  without  interfering  with  the  independent 
action  or  liability  of  contractors  who  have  engaged  to  perform 
it  or  subdivisions  of  it;  but  in  the  case  at  bar  the  contract, 
under  which  the  work  was  done,  goes  much  further.  It  de- 
clares that  **  the  excavation  shall  be  carried  to  such  general 
depth  as  may  be  indicated  by  the  engineer;  excavations  for 
the  trenches  and  piers  will  be  made  as  required  from  time  to 
time  in  the  progress  of  the  work,  and  to  such  an  extent  as 
may  be  be  indicated  by  the  engineer."  Along  with  this  lan- 
guage are  statements  that  the  engineer  was  *^  in  charge  of  the 
work,"  and  that  men  who  refused  or  neglected  to  obey  his 
orders  were  to  be  discharged  by  the  contractors. 

Now,  the  very  act  complained  of  here  is  the  digging  ef  the 
trench  too  long  and  too  deep  in  the  circumstances.  That  act 
is'charged  as  negligence.  It  was  ordered  by  defendant's  repre- 
eentative  on  the  spot,  acting  for  the  chief  engineer  who  bad 
express  power  to  direct  *'  by  his  authorised  agent,"  as  well  as 
personally.  The  work  was  done  precisely  as  ordered.  TbuA 
it  was  the  exercise  of  the  discretion  or  judgment  vested  in  the 
supervising  authority,  which  caused  the  catastrophe;  and  for 
that  exercise  of  judgment  defendant  must  respond:  Lancadter 
▼.  ConnectictU  In$.  Co.^  92  Mo.  460;  1  Am.  8t  Rep.  7S9; 
Bower  v.  Peate^  1  Q.  B.  Di v.  821 . 

2.  The  chief  question  in  the  case  is  to  determine  what  duty 
toward  plaintiff  rested  upon  defendant  in  view  of  the  facts. 

Very  much  has  been  written  upon  the  right  of  lateral  sup- 
port and  its  limitations  under  the  English  law.  It  will  not  be 
necessary  to  restate  the  general  principles  governing  that  right. 
They  were  discussed  very  lucidly  here«  years  ago,  in  Charleti 
T.  Rankin^  22  Ma  573,  66  Am.  Dec  642,  which  remains  a 
leading  case  on  that  subject  For  present  purposes  it  will 
fiuffice  to  say,  it  is  settled  law  that  the  unquestionable  right 
of  a  landowner  to  remove  the  earth  from  his  own  premises, 
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adjacent  to  another's  building,  is  subjeot  to  the  qualificatioa 
"that  he  shall  use  ordinary  care  to  cause  no  unnecessary  dam* 
age  to  his  neighbor's  property  in  so  doing. 

We  need  not  inquire  how  such  a  principle  became  Ingrafted 
upon  a  system  which  traces  its  origin  to  the  English  common 
law;  but  that  it  is  there,  is  evidenced  by  abundant  decisions 
of  which  a  few  leaders,  besides  that  above  cited,  may  be  men- 
tioned: Foley  Y.  Wyeth,  2  Allen,  131;  79  Am.  Dec.  771;  Au^in 
V.  Hudson  Riv.  R.  R.  Co.,  25  N.  Y.  834;  Quiney  v.  Jone$,  76 
III  240;  20  Am.  Rep.  243. 

The  underlying  principle  of  legal  ethics  on  which  this  rule 
rests  is  well  stated  in  Charlesi  v.  Rankin,  22  Mo.  573, 66  Am. 
Dec  642,  to  be  that, ''  if  a  man,  in  the  exercise  of  his  own 
rights  of  property,  do  damage  to  his  neighbor,  he  is  liable,  if 
it  might  have  been  avoided  by  reasonable  care." 

The  reports  furnish  many  illustrations  of  its  application, 
but  we  need  not  stop  to  emphasize  the  statement  of  it  by  re- 
ferences to  them,  since  its  force,  in  oases  of  this  character,  is 
now  fully  recognized. 

What  is  the  standard  of  ordinary  care  which  one  excavat* 
iDg  on  his  own  estate  must  use  to  avoid  damage  to  his  neigh- 
bor's building,  is  a  question  of  some  difficulty.  In  many  lo- 
calities the  subject  is  regulated  by  statutes,  defining  the  re- 
ciprocal rights  of  the  parties. 

It  may  be  stated  generally  in  the  absence  of  a  statutory 
role  that  the  care  required  of  a  party  so  excavating  is  that  of  a 
man  of  ordinary  prudence  in  the  circumstances  of  the  parti- 
cular situation;  but  that  statement  afibrds  meager  aid  in  de- 
'termining  the  exact  duty  imposed  by  the  rule  in  its  practical 
lipplication  to  any  given  case. 

The  fact  is  that  the  particular  circumstances  so  largely  shape 
and  indicate  the  duty  that  any  attempt  to  reduce  thc/  rnle  to 
greater  certainty  would  probably  tend  to  impede  vatber  than 
to  promote  the  administration  of  justice. 

Quite  recently  it  has  been  definitely  held,  fallowing  sup- 
posed indications  in  earlier  cases,  that  prior  notice  to  the 
neighbor  whose  property  may  be  endangered  by  an  excava- 
tion is  an  essential  part  of  the  ordinary  care  referred  to: 
Schultz  V.  Byers,  63  N.  J.  L.  442;  26  Am.  St  Rep.  435;  but 
^t  ruling  was  accompanied  by  a  vigorous  dissent,  and  can 
toarcely  be  considered  as  settling  the  point.  It  is  not 
necessary  to  decide  it  in  the  case  at  bar,  for  it  is  here  oon- 
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oeded  that  plaintiff  had  ample  notice,  ia  fact,  of  the  intended 
excavation.  He  also  had  notice  that  it  was  to  be  made  in  » 
particular  manner,  namely,  hy  removing  the  dirt  ^  in  Bections,*^ 
and  walling  ^  it  np  as  they  went  along."  The  defendant'e 
superintendent  in  charge  so  stated  to  him  at  the  outset,  when 
plaintiff  suggested  the  danger  of  the  undertaking;  and  the 
former,  as  a  witness  in  the  cause,  did  not  deny  the  plaintifi^s 
account  of  that  interview* 

It  was  in  evidence  that  that  course  was  the  one  indicated 
by  ordinary  prudence,  and  by  the  uniform  custom  of  buildere 
in  that  locality,  in  view  of  the  nature  of  the  surrounding 
soiL 

But  for  that  information  as  to  the  mode  of  excaTatioa  and 
construction  to  be  pursued,  the  plaintiff  might  have  taken 
effective  steps  to  shore  up  and  protect  his  building  —  steps 
which  were  unnecessary  if  the  work  was  done  in  sections. 

We  think  that  plaintiff  had  the  right  to  rely  upon  the  state* 
ment  of  the  superintendent,  made  during  the  progress  of  the 
work  and  of  his  agency,  and,  hence,  re»  gestcs^  as  to  the  care 
which  defendant  intended  to  exercise  towards  the  property  of 
plaintiff  with  reference  to  which  that  statement  was  made. 
He  had  the  right  to  assume  that  the  course  foretold  would  be 
followed,  at  least  until  he  had  notice  to  the  contrary  and  a 
reasonable  opportunity  thereafter  to  act  upon  such  later  notice. 
We  have  added  this  last  observation  to  meet  the  suggestion 
of  defendant  that  plaintiff  was  duly  advised  that  the  excava* 
tion  was  not  being  done  in  sections.  But  on  this  point  it  ap* 
pears  that  one  section  was  first  built,  substantially  as  prom- 
ised; and  that  the  long  and  dangerous  excavation  later,  to 
which  the  fall  of  the  building  is  charged,  occurred  between 
half  past  two  and  five  o'clock  of  the  afternoon  preceding  the 
injury. 

On  these  facts  the  court  cannot  justly  declare,  as  a  conclu- 
sion of  law,  that  plaintiff,  in  the  exercise  of  reasonable  care, 
was  chargeable  with  notice  that  the  plan  of  construction,  pre- 
viously indicated  by  the  superintendent,  was  not  to  be  fol- 
lowed, and  should  have  taken  measures  of  his  own  for  the 
protection  of  his  domicile. 

Nor  do  we  think  plaintiff's  case  concluded  by  the  consid- 
eration that  the  removal  of  the  earth  in  sections  would  have 
involved  some  additional  outlay,  and  would  have  lessenedi  in 
tome  slight  degree,  the  strength  of  its  foundation  wall. 
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As  to  the  latter  fact,  it  la  not  claimed  that  the  utility  or 
talne  of  the  wall,  for  the  purposes  of  its  construetioOy  would 
be  in  anywise  impaired  by  the  building  in  sections. 

As  to  the  former  fact  of  extra  expense,  we  regard  it  imma- 
terial, in  view  of  the  other  evidence  already  alluded  to,  not  to 
mention  broader  considerations  bearing  on  that  point:  Beath 
diamp  ▼•  SaffifMw  Min.  Co.^  50  Mich.  163;  46  Am.  Rep,  80. 
If  defendant  notified  plaintiff  that  a  certain  mode  of  proceed- 
ing was  to  be  pursued,  and  thus  led  him  to  act  upon  that 
hypothesis  and  refrain  from  taking  steps  which  would  other* 
wise  have  been  necessary  and  prudent  to  insure  the  safety  of 
his  property,  the  risk  of  injury  to  the  plaintiff  in  the  preqaises 
imposed  on  defendant  the  duty  toward  him  of  conforming  to 
the  plan  of  work  of  which  it  had  advised  him,  or  to  reason- 
ably notify  him  of  a  change  in  that  plan  in  season  to  admit  of 
his  adopting  prot^ective  measures  of  his  own. 

The  evidence  tends  to  prove  that  no  such  notice  was  given, 
and,  in  default  thereof  the  measure  of  reasonable  and  proper 
care  on  defendant's  part,  in  the  circumstances,  was  that  indi* 
eated  in  the  statement  of  the  superintendent 

As  to  whether  the  same  measure  of  care  would  rest  upon 
defendant  in  the  absence  of  the  peculiar  facts  here  presented, 
we  are  not  called  upon  to  say.  In  the  view  we  take  of  the 
case,  the  fact,  that  the  promised  course  of  construction  in* 
volved  a  greater  expense  than  some  other  one,  can  have  no 
material  bearing  on  the  rights  of  the  parties. 

On  the  whole  case  we  think  it  fairly  a  question  of  fact 
whether  defendant  exercised  ordinary  care  in  directing  the 
excavation  to  be  made  as  it  did,  in  view  of  the  circumstances 
mentioned,  and  whether  the  fall  of  the  building  was  caused 
or  oontributed  to  by  any  want  of  such  care.  The  trial  court 
we  consider  erred  in  instructing  to  the  contrary. 

The  judgment  should  be  reversed  and  the  cause  remanded. 
It  is  so  ordered. 

Black,  Bbacb,  Macfablanb,  and  Thomas,  JJ.,  concur. 

Shkbwood,  C.  J.,  and  Gantt,  J.,  dissent 


IvDBPiifDSRT  CoNTBAcrroE.  —  For  a  genend  disenaslon  of  a  master*!  Ua* 
Ikilifey  for  tha  acfes  of  an  indepondeat  contractor,  see  AtlatUa  etc  IL  B,  Co.  r^ 
KimberJy,  87  Ga.  161;  27  Am.  St.  Rep.  231,  and  note;  and  see  also  the  mono* 
graphic  note  which  follows  as  to  his  liability  where  the  oontraotor  is  engaged 
Vk  making  excavationa. 
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Thm  Biffht  to  Lateral  Support.* 

Bbfikitioiis.  —The  right  to  lateral  support  may  be  defined  M  the  ri|^ 
which  a  landowner  has  to  hare  his  soil,  either  in  its  natural  state,  or,  in  eev* 
tain  oases,  with  the  additional  weight  of  the  Imildings  or  other  stmctorsa 
thereon,  snstained  by  the  soil  of  the  adjoining  proprietors,  or,  in  a  more  sp^ 
cial  sense^  the  right  which  such  landowner  has  to  have  ihoee  bnildings  or 
structures  sustained  by  adjacent  buildings  or  structures  upon  which  they 
lean.  In  the  recent  case  of  Birmingham  ▼•  AUen^  I*  R.  6  Ch.  DIt.  284,  it 
became  necessary  for  the  first  time  to  decide  precisely  what  is  meant  by  a 
**  neighboring  or  adjacent  landowner,!*  and  8ir  George  Jeseel,  M.  R.,  thna 
discussed  <  the  question  in  his  usual  clear  and  incisive  style:  *'  The  judgea 
have  said,  'support  by  his  neighbor.*  What  does  that  mean?  Who  is  hia 
neighbor?  It  was  contended  that  all  the  landowners  in  England,  however  die> 
tant,  were  neighbors  for  thii  purpose,  if  their  operations  in  any  remote  degree 
injured  the  land.  But  surely  that  cannot  be  the  meaning  of  it.  The  neigh* 
boring  landowner  to  me  for  this  purpose  most  be  the  owner  of  that  portion  of 
land,  whether  a  wider  or  a  narrower  strip  of  land,  the  existence  of  which  ta 
its  natural  state  is  necessary  for  the  support  of  my  land.  As  long  as  that 
land  remains  in  its  natural  state,  and  it  supports  my  land,  I  have  no  righta 
beyond  it,  and  therefore  it  seems  to  me  that  he  is  my  neighbor  for  this  por- 
poee.  There  might  be  land  of  so  solid  a  character,  consisting  of  solid  stone, 
that  a  foot  of  it  would  be  enough  to  support  the  land.  There  might  be  other 
land  so  friable,  aud  of  such  an  unsolid  character,  that  you  would  want  a 
quarter  of  a  mile  of  it.  But  whatever  it  is,  as  long  as  yoa  have  got  enougK 
land  on  your  boundary  which,  left  untouched,  will  support  your  land,  yoo 
have  got  your  neighbor's  land,  whose  support  you  are  entitled  to.  Beyond 
that,  it  would  appear  to  me,  you  have  no  rights."  In  that  case  it  appeared 
that,  if  an  intervening  atrip  of  land  had  not  previously  been  mined  by  a 
third  party,  no  damage  could  possibly  have  accrued  to  the  plaintiff's  prem* 
ises  from  the  proposed  excavations  of  the  defendants  on  the  other  side  of  the 
strip,  aud  the  court,  accordingly,  declined  to  restrain  the  excavations.  Thia 
decision  was  sustained  by  the  court  of  appeals,  Brett,  L.  J.,  saying:  *' Al* 
though  it  is  a  case  of  first  impression,  that  is  to  say,  a  case  in  which  we  hava 
after  the  master  of  the  rolls,  for  the  first  time,  to  decide  what  is  the  proper 
definition  of  'adjacent  lands,'!  think  the  master  of  the  rolls  has  given  a 
very  happy  definition  of  them,  and  one  which  we  ought  to  accept.'*  Similar 
views  seem  to  have  been  entertained  by  the  court  in  Keating  v.  Cincinnati, 
38  Ohio  St.  141,  43  Am.  Rep.  421,  which  holds  that  a  city  which  excavatea 
a  street  is  liable  for  the  subsidence  of  a  lot  which  does  not  abut  upon  tha 
street.  The  liability  of  a  city  for  injuries  of  this  character  is,  as  will  be  seen. 
below,  disputed,  but  it  is  presumei  that  a  similar  rule  would  have  been  ap- 
plied in  the  case  of  a  private  owner,  and  as  it  commends  itself  to  reason, 
and  is  accepted  by  English  courts  of  high  authority,  its  oorreotness  will 
probably  not  be  questioned  in  other  jurisdictions. 

Ths  Rules  of  Law  as  to  Adjacsnt  and  Sitbjaowt  Suppobt  a&i  rem 
Bamb. — The  identity  of  the  principles  governing  the  rights  of  landowners,, 
whether  their  tenements  are  separated  by  vertical  or  horizontal  sections,, 
was  first  relied  upon  in  Humphries  v.  Brogden,  12  Q.  B.  739,  where  Lord 
Campbell  used  the  following  language:  "Where  portions  of  the  freehold^ 
^ying  over  one  another  perpendicularly,  belong  to  different  individuals, 

*  RXPERBNCB  TO  MONOOKAPHIO  MOna 
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MMtitDte,  as  it  wero,  separate  dosea,  the  degree  of  rapport  to  which  th« 
opptr  if  en t  tied  from  the  lower  has  as  yet  by  no  meane  been  diatinotly  de» 
fined.  Bal  in  the  ease  of  adjoining  oloees,  which  belong  respeotively  to  dil* 
fennt  persona  from  the  sarface  to  the  center  of  the  earth,  the  law  of  BngUnd 
hat  long  settled  the  degree  of  lateral  support  which  each  may  claim  Iroin 
the  other;  and  the  principle  upon  which  this  rests  may  gnide  ns  to  a  safo 
■ointion  of  the  question  before  us  ":  Page  743^  Among  snbseqnent  English 
csMB  which  assame  the  correctness  of  this  statement  of  the  law,  it  is  snffi* 
eie&t  to  refer  to  Howboiham  t.  WUmm^  8  EL  ft  B.  123}  Bomumi  ▼.  Backkowtf^ 
EL  &  ft  K  622;  DaiUm  ▼.  AnQU$^  I*  R.  0  App.  C.  74a  The  language  of  the^ 
eonrti  in  this  country  is  equally  explicit:  Stevenson  ▼•  Wallace,  27  Oratt.  77;. 
Jfoms  T.  Brew$ter  Iron  etc  Co.,  56  N.  Y.  638;  U  Am.  Rep.  822;  Jonm  r. 

Wag»er,  66  Pa.  St.  429;  6  Am.  Rep.  385;  Corner  ▼.  Watmm,  79  Pa.  St  242; 
SI  Am.  Rep.  66;  Coleman  ▼.  Chadwick,  80  Pa.  St  81;  21  Am.  Rep.  98.     I» 

▼iew  of  this  unanimity  of  opinion  we  have  deemed  it  permissible  to  render 
tlis  present  discussion  of  the  subject  more  complete  and  cnmprehensiye,  by 
drawing  onr  illustrations  from  both  classes  of  oases  indifferently,  merely 
itaUng  in  each  instanoe  whether  lateral  or  subjacent  support  was  iavoWed* 

A  RiOBT  «0  SCPPORT  FROM  THS  AdJOMUCO  LaMD  IS  IHOIDSNTAL  tO  LaM I> 

n  m  Natitral  Co:ii>inoN. — So  recantly  as  1853,  Justice  Harris,  in  deliver* 
ing  the  opinion  of  the  oourt  in  Farrand  v.  Marthall,  19  Barb.  380,  expressed 
his  sorprise  that»  **  the  question,  how  far  the  owner  of  land  adjacent  to  land, 
owned  by  another  may  remove  the  earth,  and  tluis  withilraw  the  natural 
npport  of  his  neighbor's  soil,  without  being  liable  for  the  injury,  should 
bars  remained  until  then  unsettled,"  and  stated  that '"although  opiniona 
ba4  frequently  been  expressed  on  the  subject,  and  tiiat,  too,  by  emiuunt 
jvisti,  these  opinions  were  obUer,"    This  statement,  although  literally  cor* 
reet,  was  perhaps  somewhat  misleading.     It  is  true  that  in  all  the  casea* 
which  had  arisen  up  to  that  time,  the  precise  point  io  judgment  was  the 
extent  ef  the  right  where  buildings  had  been  erected  on  the  land  for  which- 
npport  was  claimed,  —  the  eircumstanoes  by  which  litigation  is  obviounly 
most  likely  to  be  engendered;  but  in  at  least  three  of  those  cases:  Thurston 
r.  Haneod,  12  Mass.  220,  7  Am.  Dec  67.  Laeala  v.  Holbrook,  4  Pai«e,  169, 
25  AsL  I>ee.  624,  and  Httmfthriee  v.  Brogden,  12  Ad.  ft  B.  739,  the  characUi 
•f  the  right  of  support  for  land  in  its  natural  condition  had  been  so  clearl> 
defined  and  explained  that  the  question,  so  far  as  it  could  be  settled  without 
Uij  direct  adjudication,  was  no  longer  an  open  one.     For  the  reason  jns^ 
ailoded  to,  the  cases  in  the  books  in  which  the  subject  is  not  complicated  by 
the  szistenoe  of  artificial  structures  are  still  few  in  number,  the  following, 
being  all  that  we  have  foand:  Farrand  t.  Mar/tluiU,  19  Barb.  880;  Bibf>^  v. 
Certn,  4  HurL  k  K.  163;  Eichardeon  t.  Vermont  CenL  R.  R.  Co.^  26  Vt  4C5; 
60  Am.  Deo.  283;  McMaugk  r.  Burie^  12  R.  I.  499:  MeOuire  v.  Orant,  25- 
K.  J.  L  356;  67  Am.  Dec  49;  Mean  v.  VoU,  135  Mass.  608;  Hendricke  v. 
Effing  Valley  Min.  Co.,  68  CaL   190.     Taking  all  the  authorities  together^ 
however,  —  both  those  in  which  the  question  was  directly  presented,  and 
tltoae  io  which  it  was  assumed  by  the  court  to  be  settled  in  a  oertain  man* 
aer,  -.it  may  be  said  that  there  is  a  virtual  unanimity  as  regards  the  doctrine 
^t  the  right  which  a  landowner  has  to  have  his  soil,  while  in  its  natural  con- 
dition, supported  by  the  adjoining  soil,  exists ^'ure  natura;  that  it  is  *' a  right 
Vy  Isw;  a  right  of  the  owner  to  the  enjoyment  of  his  own  property  as  dis» 
^Saished  from  an  easement  supposed  to  be  gained  by  grant;  a  right  for 
^Bjvy  which  an  adjoining  proprietor  is  responsible  on  the  prinoiplsb  Sie  utm^ 


450       Larson  v.  Metropolitan  Street  R*t  Ca    [MIbsouxi, 

be  made  at  the  defendant'!  pertL  Bat  the  rule  doea  doI  need  flie  •appui^ 
•f  theie  eztraneoas  eonsiderationa.  So  long  aa  the  law  acknowledges  that 
there  are  any  absolute  righte  of  property  to  protect,  it  aeeroa  difficult  to  ooo- 
eeive  a  right  whiob  ahould  be  more  inriolable  than  that  of  the  vndiatiirbed 
posseasioa  of  land;  and  ainoe  it  is  apparent  from  the  propertiee  c»f  matter. 
already  explained,  that  an  ezcaTation  oannot  be  made  within  a  certain  ae- 
oertainable  diatanoe  of  a  neighbor's  boundary  line  without  eauaing  hia  soil 
to  slip^  and  thna  depriving  him  of  its  oae  pro  tatUa,  the  doctrine  which  makea 
the  peraon  ezoavating  liable  for  the  damage  eo  canaed  aeema  to  raat  apon 
•a  atrong  a  foundation  aa  any  in  onr  jurispmdence.  It  would  be  a  flagrant 
Snoonaiatency  to  aay  that  one  who  enters  on  another'a  close  and  abatracta  a 
•bovelfnl  of  dirt  ia  guilty  of  a  trespass  for  which  he  must  anawer,  bat  tha 
•ame  peraon,  if  he  happena  to  own  the  land  adjacent  to  the  aame  close,  may 
dig  up  to  ita  border,  and  let  down  aa  much  of  it  aa  the  operation  of  physical 
lawa  will  abatraot  from  its  iubstaaoe. 

But  whatever  we  may  prefer  to  regard  aa  the  foundatioB  of  thla  mlsb*  ^  ^ 
now  firmly  eatablished,  and  a  peraon  digging  in  hia  own  soil  ia  held  liable  for 
all  the  subsidenoea  of  hia  neighbor'a  land  which  may  result  from  hia  opera- 
tlona.  Nor  is  hia  liability  in  any  wiae  dependent  upon  the  degree  of  akill  or  oare 
which  he  ezerciaea.     (See  the  caaea  already  cited  in  thia  aubdivision.)    The 
quojition  in  every  case  ii  not  whether  the  defendant  has  excavated  within  a 
certain  distance  of  the  boundary  line^  which  ia  apparently  reaaonable,  bot 
whether  he  has  dug  so  dose  that  the  operation  of  the  elementa,  without  the 
intervention  of  any  intermediate  agency  or  the  weight  of  eome  artifictal 
atruoture,  have  prodnoed  a  subsidence.   A  atrong  iUnatration  of  the  absolute 
nature  of  the  liability  ia  furniahed  by  Mearw  v.  Dote,  135  Maaa.  608^  where 
defendant  was  held  responsible  for  so  excavating  hia  land  that  the  eea  entered 
thereon  and  undermined  hia  neighbor's  soil,  although  the  excavation  was 
not  made  so  near  the  boundary  line  that  the  aoil  would  have  fallen  without 
the  abrasion  produced  by  the  water.    Similarly,  the  pereon  excavating  an 
underlying  iiralum  must,  at  hia  peril,  leave  a  aufficient  number  of  pillars  to 
support  the  surface,  unleas  the  terms  of  the  conveyance  under  which  he  ac- 
quired hia  righta  qualify  his  responsibilitiess  HarrU  v.  Bydmg^  6  Meea.  ft  W. 
69;  Humpkrif  v.  Brogden^  12  Q.  R  743;  Rmobotham  v.  H^Jbon,  8  EL  ft  R  123; 
Jonef  V.  Wagner,  66  Pa.  St  429;  6  Am.  Rep.  885;  Homer  v.  ffotem,  79  Pa. 
St.  248;  21  Am.  Rep.  65.    The  last  caae  also  decidea  that  a  custom  not  to 
leave  auch  pillars  is  unreasonable,  and  therefore  not  a  valid  defense  to  an 
action  for  damages  caused  by  subsidence.     (See  further  the  following  eubdi- 
vision.)    In  Hendrkkt  v.  Spring  VaiUsy  ele.  Ca,  58  CaL  190^  an  exception  to 
the  general  rule  was  declared  to  exist  in  the  case  of  lands  taken  up  for  mining 
purposes,  and  intended  to  be  worked  by  the  hydraulic  prooees.    Tkke  court 
expressed  its  views  in  the  following  language:  "The  very  purpose  of  locating 
the  ground,  both  on  the  part  of  the  plaintiff  and  the  defendant,  waa  to  tear 
it  down  and  wash  it  away.    Its  only  value  consisted  in  the  gold  it  con- 
tained.    To  apply  the  doctrine  of  lateral  support  contended  for  by  the  appel- 
lant to  ground  of  this  eharacter  would  therefore,  to  a  great  extent;  defeat 
the  very  purpose  for  which  it  was  located."   Since  the  court  admitted  in  this 
case  that  the  defendant  would  have  been  liable  lor  the  gold  in  the  aoil  thus 
abstracted  from  the  plaintiflTs  claim,  if  the  coet  of  getting  it  out  of  the  mnI 
had  not  exceeded  its  value,  and  the  deciaion  might  therefore  have  been  placed 
mpon  the  ground  that  the  plaintiff  had  received  no  appreciable  damage^  it 
say  be  doubted  whether  it  waa  worth  while  to  introduce  this  exception  to 
Hm  general  rule.   .  The  argumenta  of  the  learned  judge  would  apparently  be 
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mgaaHj  apptieable  to  luid  ooonpied  for  the  ezprati  pnrpoae  of  brickmaking, 
•r  to  any  othor  omm  in  which  the  ezcarationt  aro  made  for  the  aake  of  the 
— toifali  ia  the  land  itaeif^  not  ezoluding;  the  oaaee  in  which  mining  ia  con* 
daotod  by  erdinaiy  methoda.  The  mere  faot  that  the  excavation  ia  made  by 
■MMin  of  a  jet  of  water,  instead  of  the  more  usnal  agetitsp  can  anrely  make 
BO  difference  aa  regarda  the  righta  of  the  partiea.  In  fact»  it  almoat  eeems 
thai  there  is  a  apecial  reaaon  in  the  rery  caao  before  the  court  why  the  mle 
■hoaid  haTo  been  rigidly  enforced.  The  portiona  of  toil  carried  away  from 
■oeh  elaima  maat  presumably  be  of  more  than  arerage  ▼alne  on  aooonnt  of  nn* 
aanally  rich  deposits  of  the  precioaa  metal,  and  thoa  it  might  easily  happen 
that  the  owner  might  nerer  be  able  to  ascertain  the  real  extent  of  hia  loaa. 
At  all  erenta,  he  may  prefer,  and  often  haa  good  reaaona  for  preferring,  to 
axtraet  the  gold  himself  at  hia  own  timea  and  by  hia  own  agenta,  and,  con* 
ddering  the  danger  of  fraud  and  diahoneaty  which  would  attend  from  the 
praetical  working  of  the  doctrine  announced  by  the  conrt»  we  are  inclined 
te  ^nk  that  thia  innoration  upon  the  law  waa  impolitic,  aa  it  certainly  wai 
aneallod  for  in  the  circumstances  upon  which  the  decision  waa  rendered. 

Bnnor  of  OxAim  o»  Sfxoul  AoBSsminni  upov  tbb  Right  of  Suppob* 
«F  THS  Katitbal  Soii..  — The  general  rule  ia  thus  stated  in  OalecUmian  R*y  r, 
Sproi^  2  Macq.  479:  '*  All  which  a  grantor  can  reaaonably  be  considered  to 
grant  or  warrant  is  auch  a  measure  of  aupport  aubjacent  and  adjacent,  as  ia 
Mceaaaiy  for  the  land  in  its  condition  at  the  time  of  the  grant,  or  in  the 
rtate  for  the  purpose  of  putting  it  into  which  the  grant  waa  made.**    Moat 
ef  the  caaea  in  which  thia  rule  has  been  applied  hare  related  to  aabjaceni 
support,  and  the  authoritiea  are  entirely  harmonious  aa  to  the  doctrine  thai 
where  a  landowner  granta  the  surface  and  reaerres  the  right  of  taking  out 
the  minerals  underneath,  or  granta  the  minerala  and  reserves  the  surface,  a 
oorenant  ia  implied  on  the  part  of  the  person  who  is  to  work  the  mines  thai 
he  will  so  conduct  his  operations  aa  to  leaTC  sufficient  aupport  for  the  aur^ 
face:  Richards  r.  Jetikhu,  18  L.  T.,  N.  S.,  437;  Whilehoim  t.  Bajfley,  84  L.  T., 
N.  S.,  d3;  Tande*  t.  Wright,  66  Ind.  319;  32  Am.  Bep.  109;  LivingsUm  t. 
Mmngona  Coal  Co,,  49  Iowa,  309;  ffania  t.  Ryding,  6  Meea  &  W.  60;  Hum^ 
phriea  t.  Brogden^  12  Ad.  St  E.,  N.  S.,  739;  £arl  qf  Olangow  t.  TVie  ffarlH 
Abtrn  Co.,  3  H.  I*  Gaa.  25;  8  £ng.  L.  ft  Eq.  13;  Rowbotham  t.  WiUon,  8  H.  U 
Gas.  348;  PenrnngUm  r.  OaUard,  9  Ex.  1;  Jonu  t.  Wagner,  66  Fa.  St  429;  5 
Am.  Rep.  385w     A  custom  that  sufficient  supports  ahall  not  be  left  is  not 
good:  UiUon t.  Lord  OratwUltf  6  Ad.  ft  E.,  N.  8.,  701;  Humphrieg  t.  Brogden^ 
12  Ad.  ft  S.,  N.  S.,  739;  Horner  r.  Watson,  79  Pa.  St.  242;  21  Am.  Rep.  66; 
Coleman  t.  Chadvokk,  80  Fa.  St  81;  21  Am.  Rep.  93.    The  rights  of  the  par. 
tin  may,  however,  be  modified  by  express  agreement  on  the  principles  em* 
bodied  in  the  familiar  maxims.  Modus  et  eonventio  vineunt  legem,  and  QtUUbei 
fftkd  renundare  Jwi  fro  m  hUroducto.    Thua  the  grantee  of  mines  is  not  lia- 
ble for  damage  to  the  surface,  where  hia  deed  declares  that  he  should  not  be 
labject  to  any  action  for  damages  on  account  of  working  and  getting  the 
■iaea:  Rowhotham  t.  fTt^^on,  8  H.  L.  Caa.  343.  So,  also,  where  a  parcel  of  land 
on  which  a  cotton  mill  waa  to  be  built  waa  conveyed,  the  grantor  reaerving  all 
the  minerala  with  power  to  take  the  same,  making  compensation  for  damages 
te  be  done  to  the  mill,  it  waa  held  that  he  could  not  be  restrained  from  work* 
bg  the  mine,  although  the  mill  muat  necessarily  be  damaged  thereby:  Aspden 
T.  Seddom,  10  L.  R.  Ch.  394.   And  where  the  grantor  excepted  all  the  minerala 
tndar  a  traot  aold  in  lots,  and  reserved  the  power  to  work  them,  without 
bfling  answerable  for  any  injury  to  the  land  or  bnildinga  thereon,  or  liable 
to  aa  notion  for  inch  injury,  a  purchaser  of  one  of  the  lota  was  held  not  to 
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be  entitled  against  the  grantor  to  either  vertical  or  lateral  sapport  for  the 
Mrfaoe  of  his  land:   WUUanu  r.  BagnaU^  12  Jar.»  N.  S.,  987.    In  Scranion  r. 
Phillips,  94  Pa.  8t  15,  the  grantee  reoeired  under  the  conTeyanoo  "  a  full 
and  unconditional  release  and  discharge  forever  from  any  liability  that  mig^ 
result  to  the  ■arfaoe,"  and  the  court  held  upon  a  eonsideratioa  of  this  aa4 
oiher  provisions  of  the  deed  that  it  was  the  nndoubted  intention  of  tt# 
parties  that  the  grantee  might  remove  the  minerals  without  any  obligation 
to  support  the  surface  or  liability  in  case  it  fell,  and  SmUk  t.  Darbg,  L.  PL 
7  Q.  B.  718,  was  referred  to  as  an  authority  for  the  right  of  the  fiartiea  to 
make  any  bargain  they  liked.     Similarly,  when  a  grantor  of  land  reaervee 
the  right  to  enter  upon  a  certain  portion  of  the  land  granted  aod  **  to  dig 
and  take  therefrom  the  olay  and  sand  that  may  be  found  thereon  fit  for 
brickmaking,**  he  is  entitled  to  take  the  materials  anywhere  within  the 
bonndaries  specified,  the  decision  being  placed  upon  the  ground  that  the 
doctrine  of  lateral  support,  relating  to  adjacent  lands  owned  by  different 
^t>prietor8,  was  not  applicable  to  a  reserracion  of  this  kind:  Rjfdtmcm  t. 
OaUa,  67  N.  T.  88,  16  Am.  Rep.  484.    The  distinction  seems  to  be  aomewhaft 
shadowy  and  technical,  and  the  following  arguments,  stated  in  the  disaenting 
opinion  in  the  case,  are  difficult  to  answer:  *'I  think  it  impossible  to  main- 
tain that  a  larger  right  passes  by  the  right  to  dig  within  certain  bounds  thao 
by  the  grant  of  land  within  the  same  bounds.    All  particular  rights  must  be 
less  than  the  full  dominion  of  the  land.     The  sense  of  the  rule  requires  us  to 
reject  such  a  distinction.    The  rule  expresses  the  legal  eonsequenoe  of  two 
adjoining  pieces  of  land  being  subject  to  separate  ownerships.    It  is  the  sepa* 
ration  of  ownerships,  and  not  their  extent  or  quality  in  point  of  estate  that 
ia  material.     From  the  separation  of  ownership  rights  result  in  respect  to 
Bupporti  not  from  the  greater  or  leas  interests  of  the  separate  owners.     The 
right  claimed  on  the  part  of  the  defendant  is  made  up  of  two  distinct  ele- 
ments; a  right  to  dig  within  the  prescribed  bounds,  aud  a  right  to  deprive 
of  support  the  adjoining  ground  beyond  the  bounds.    The  grant  does  not 
profess  to  give  both.     It  only  expresses  the  right  to  dig.    The  oases  before 
cited  [relating  to  the  severance  of  ownership  for  mining  purposes]  show  that 
the  right  to  dig,  given  with  the  property  in  the  thing  to  be  got  out,  would 
fail  to  carry  the  right  to  disturb  the  adjoining  ground.     It  must,  in  analogy 
to  those  cases,  be  limited  to  such  digging  as  can  be  done  without  injury  to 
the  land  of  the  plaintiff,  beyond  the  prescribed  bounds."    But,  to  entitle 
the  excavator  to  immunity  for  damage  to  the  adjoining  land  or  to  the  sur- 
face above  his  tenement^  the  wording  of  the  instrument  which  defines  his 
rights  roust  be  clear  and  unambiguous.     A  mere  implication  from  language 
not  necetssarily  importing  such  immunity  will  not  affect  the  right  of  snpporfc 
Thus  the  right  still  exists,  although  the  person  who  has  the  privilege  of 
mining,  stipulates  to  *'  do  as  little  damage  as  possible  '*:   WUliamt  ▼.  ffay, 
120  Pa.  St.  486;  8  Am.  St.  Rep.  719;  or  *'to  pay  treble  damages"  for  the 
resulting  injuries:  Sn^art  v.  Mortont  6  EL  &  B.  30;  or  retains  the  power  "to 
eome  upon  the  premises  and  take  away  every  part  and  parcel  **  of  the  min- 
erals: Haj-ris  v.  Ryding,  6  Mees.  &  W.  61;  or  has  been  granted  the  minerals 
and  all  pririleges  necessary  for  the  convenient  working,  etc.,  of  ooal  and 
"the  rights  incident  or  usually  appurtenant  to  working  and  using  ooal 
mines":  Coleman  t.  ChadwicK  80  Fa.  St.  81;  21  Anu  Rep.  98;  or  has  been 
granted  "  all  the  underlying  ooal  with  the  right  to  mine  and  remove  the 
tame":  Burgner  ▼.  Htsmphrty,  41  Ohio  St.  340;  MickU  t.  Daugku,  75  Iowa, 
78.     The  rtUionate  of  these  cases  is  best  expressed  in  a  pregnant  ren>ark  of 
Baron  Parke  in  Ilarrk  r.  Ryding^  6  Mees.  &  W.  60,  which  has  fre^matly 
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been  quoted  with  approval:  "I  do  not  mean  to  say  that  all  the  coal  does  not 
belong  to  the  defendants,  but  they  cannot  get  it  without  leaving  sufficietil 
supports." 

The  RUjhi  qf  Lateral  Support /or  Buildings  and  Ocher  Arlijidal  Sttticluree.^^ 
The  fountain  of  the  law  on  this  subject  is  Wilde  ▼.  Minstfrlet/,  the  sui)8tance 
of  which  is  thus  given  in  2  RoIIe  Abr.,  Trespass,  [I]  pi.  1:  "If  A  i)e  seised  in 
fee  of  oopyhoM  laud  next  adjoining  the  laud  of  B,  and  A  erect  a  new  house 
00  his  copyhold  land,  and  some  p  irt  of  the  house  it  erected  on  the  confines 
of  his  land  next  adjoining  the  land  of  B;  if  B  afterwards  digs  his  land  ho 
near  the  foundation  of  A*s  house  (but  no  part  of  the  land  of  A),  that  thereby 
the  foundation  of  the  house  and  the  house  itself  falls  into  the  pit,  yet  no  so- 
tiott  lies  by  A  against  B,  because  it  was  A's  own  fault  that  he  built  his  house 
10  Dear  B*s  land;  for  he  by  his  act  cannot  hinder  B  from  making  the  best  use 
ef  his  own  land  that  he  can.     But  semble,  that  a  man  who  has  land  next  ad- 
joining my  land  cannot  dig  his  land  so  near  mine  that  thereby  my  land  shall 
go  into  his  pit;  aud  thereiore,  if  the  action  had  been  brought  for  that,  it 
would  lie."    The  principle  here  enunciated  that  a  Undowner  who  has  buiU 
npon  his  land  has  no  right  to  the  support  of  his  neighbor's  soil  for  the  addi* 
tioDal  weight  thus  placed  upon  it,  has  been  accepted  in  numerous  subsequent 
cases:   WyaU  t.  Han-ison,  3  Barn,  k  Adol.  871;  PnHiidje  t.  ScoU,  3  Meet, 
t  W.  220;  Humphries  v.  Brogden,  12  Q.  B.  739;  Oayford  v.  ^'iiholU,  9  Ex. 
702;  Bonond  r.  BacUiowe,  El.  B.  &  E.  653;  Angus  t.  DaUon,  L.  R.  6  App. 
Cm.  740;  Thttrston  ▼.  Hancock,  12  Mass.  220;  7  Am.  Dec.  67;  Foley  v,  Wyelh, 
2  Allen,  131;  79  Am.  Dec.  771;  Oitrnore  v.  DriscoU,  122  Mass.  191);  23  Am. 
Kep.  312;  Farrand  v.  Marsliall,   19  Barb.  380;  Dorrity  v.   Rapp,  72  N.  Y. 
107;  RichaH  t.  8coU^  7  Watts.  460;  32  Am.  Dec.  779;    Winn  v.  AUlfs,  35 
Kan.  85;  57  Am.  Rep.  138;  Mamer  v.  Lusaem^  65  111.  484;  Panfon  v.  Holhrnl^ 
17  Johns.  92;  8  Am.  Dec.  369;  Laxala  y.  liolbrook,  4  Paige.  169;  25  Am.  Deo. 
524;  MeOuirey.  Orant,  25  N.  J.  L.  356;  67  Am.  Dec.  40;  Ri  hards  m  v.  Vermont 
de.E.  R.  Co.,  25  Yt,  465;  60  Am.  Dec.  2S3;  Beard  v.  Muiyhy,  37  Vt  99;  86 
Am.  Deo.  693;  Shrieve  y,  Stokes,  8  K  Mou.  453;  48  Am.  Dec.  401;  Myer  v. 
Hobfat,  57  Ala.  175;  29  Am.  Rep.  719;  Maitdn  t.  Brewster,  55  N.  Y.  5.38;  14 
Am.  Rep.  322;   Transpoi-tation  Co.  y.  Chicago,  99  U-  S.  635.     In  0*Neil  v. 
HarkhiSt  ^  Bush.  650,  the.  court  introduced  an  exception  to  the  general  rule 
in  the  case  of  fences,  which,  on  the  ground  that  it  wae  the  policy  of  the 
eommon wealth  to  encourage  the  inclosure  of  laud,  were  held  to  be  euti* 
tied  to  protection.     This  decision,  however,  is  opposed  to  the  general  cur* 
rent  of  authority,  and  hardly  sustainable  on  the  reason  assigned:  See  Folri/  v, 
Wytth,  2  Allen,  131;  79  Am.  Dea  771.     The  reason  which  is  given  in  Wilde 
T.  Miusttrley,  2  RoUe  Abr.,  Trespass,  {T\  pi.  1,  for  the  nonexistence  of  the 
right  of  lateral  support  in  such  cases  was  repeated  in  Thurston  v.  Hancock^ 
12  Mass.  220,  7  Am.  Dec  67,  and  in  Fatn-and  v.  Marshall,  19  Barb.  380,  was 
even  expanded  into  a  formal  statement  of  a  principle  that  where  the  com- 
plaining party  "has  himself  erected  buildings  on  the  margin  of  his  own  land, 
be  has  been  regarded  as  himself  in  fault,  and  therefore  not  entitled  to  re* 
oover  on  the  familiar  doctrine  that  he  who  complains  of  the  use  which  an- 
other makes  of  hie  property  must  be  himself  free  from  fault."    Such  an 
tzplauation  seems  to  be  hardly  satisfactory.     Upon  what  is  this  fault  pred- 
icated!  To  say  that  a  person  who  erects  a  house  extending  to  the  limits  ol 
a  town  lot  is  in  fault  eeemf  to  be  a  misuse  of  language,  if  the  test  of  pruderit 
Mmdnct is  the  conduct  of  the  average  member  of  the  community  in  which 
volivs.    The  use  to  which  he  it  thus  putting  his  premises  is  the  ordinary 
*it  to  which  dmilar  parcels  of  ground  are  everywhere  applied,  and  for  which 
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•rery  parohaser  may  certainly  be  assumed  to  know  that  they  are  expready 
intended.     Apparently,  then,  we  are  driven  to  the  eonclnsion  that  the  land* 
owner  who  bnilde  a  house  on  the  margin  of  hia  promisee  ia  regarded  aa  beag 
in  fault  because  he  ia  doing  aomething  whioh  no  prudent  man  would  do  na* 
leas  he  was  entitled  to  have  his  fonudationa  supported,  or  was  at  least  pre- 
pared to  protect  them  from  the  oonseqaenoes  of  any  future  ozcaTationB  on 
the  adjacent  lot.    But  if  the  fault  ao  imputed  arises  in  thia  mannor,  it  eaa 
only  be  by  assuming  the  existence  of  some  legal  rule,  the  tranagreosion  ef 
which  renders  the  aupposed  oonduot  faulty,  and  dearly  sooh  hypotheaia  will 
involve  na  in  a  vicioua  circle.    The  fault  oannot  precede  and  genorate  tiM 
rule,  and  be  at  the  same  time  a  result  of  its  existence.    Nor  ia  the  theory 
placed  upoQ  a  sounder  basis  by  adopting  an  intimation  of  the  court  in  Thwr^ 
km  V.  Baneoek,  12  Mass.  220,  7  Am.  Dea  67,  and  aaying  that  the  fault  ef 
auch  proprietor  consists  in  "  not  foreseeing  the  probable  use  to  which  his 
aeighbor  will  pat  the  a  I  joining  land.*"    With  due  deference  to  the  learned 
Judge  who  penned  that  opinion,  we  think  that  the  facts  before  him  show 
Tory  conclusively  that  each  a  reason  is  altogether  insufficient  to  auataxn  the 
rule  in  the  shape  in  which  it  is  generally  received.     The  plaintiff  had  taken 
the  precaution  to  aink  his  foundations  fifteen  feet  below  the  anrfaoou    Sorely 
he  had  good  ground  for  supposing  that  he  had  thua  protected  himself  fully 
against  the  consequences  of  any  "probable  use  "  to  which  the  adjacent  land 
would  be  put.    If  regard  ia  to  be  had  to  the  ordinary  conduct  of  landowners^ 
he  had  done  his  whole  duty.    But  the  law  was  plainly  far  more  exacting. 
It  required  him  to  provide  against  any  and  all  uses  of  the  adjoining  land, 
and  not  merely  against  any  probable  uses.    If  a  man  ohoosea  to  exoaTate  bis 
soil  tio  a  depth  of  hundreda  of  feet»  hia  neighbor  must  protect  hia  own 
buildings.     Uow,  then,  can  the  failure  to  foresee  the  "probable  nae'*  ot  a 
neighbor'a  land  be  made  the  foandation  of  a  rule  of  law  which  impceea  this 
unlimited  responsibility?    Such  a  reason  might  be  adequate,  if  the  rule  were 
qualified  in  accordance  with  the  suggestion  of  Justice  Harris  in  Farrwi^  t« 
Marshall,  19  Barb.  880,  that  an  inordinate  excavation  would  be  an  nnrnaaon- 
able  use  of  the  land.    But  a  sufficient  answer  to  this  suggestion  ia,  that  thers 
ia  no  authority  whatever  for  thus  breaking  in  ;:  pon  the  severe  simplicity  of 
the  rule  under  which  a  landowner  is  justified  in  digging  aa  deep  aa  be  pleases 
on  his  own  land,  provided  he  furnishes  sufficient  support  for  hia  neighbor's 
soil  in  its  natural  condition,  and  that  it  would  introduce  entirely  new  con* 
•idferationa  which  would  render  it  necessary  to  revise  the  whole  law  of  this 
subject.    The  [explanation  offered  in  Qtuncff  v.  ■/ones,  76  BL  231,  20  Am. 
Bep.  243,  that  "neither  owner  has  the  right  to  burden  the  support  [of  the 
neighboring  soil]  by  any  additional  weighty  because  this  would,  to  that  ex* 
tent,  appropriate  the  use  of  property  of  the  one  to  the  benefit  of  the  other,* 
•eems  to  suggest  a  much  more  rational  foundation  for  the  rule  than  a  failare 
to  foresee  what  a  neighbor  will  do.    If  we  accept  thia  theory,  we  shall  merely 
be  required  to  entertain  the  very  reasonable  hypothesis  that  every  land* 
ewner  oocupies  his  premises  under  an  implied  agreement  that  he  ia  to  sup* 
port  his  neighbor  s  soil,  but  not  such  burdens  as  his  neighbor  ohoosea  to  put 
upon  it    The  reason  why  the  law  implies  such  an  agreement  may  poasibly 
be  that  the  natural  condition  of  the  soil  is  assumed  to  be  its  normal  condi^ 
tion.     From  such  an  assnmption  it  would  follow  that  the  owner  who,  in  each 
c  ise,  pnta  it  to  the  use  which  removes  it  the  farthest  from  the  natural  con* 
d . '  ion  should  stand  in  the  least  favored  position  before  the  law.     The  owner 
^r  o  excavates  his  land  must  see  to  it  that  he  does  not  bring  down  the  soil 
» .  ich  remains  undisturbed,  but  the  owner  who  goes  further  still  and  makss 
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hh  laad  •  mera  retting  place  and  eapport  for  artifioial  itruotaret,  thas  ap* 
propriating  to  some  extent  the  anstaining  powers  of  the  adjoining  land  also* 
has  plainlj  interfored  still  more  deoidedly  with  the  normal  state  of  the  land* 
and  it  is  quite  reaaonaUe  that  he  should  be  placed  on  the  defensiFe.  Tho 
eoorts  do  not  seem  to  have  referred  direotly  and  ia  terms  to  this  gradatioa 
from  the  leas  to  the  more  artifioial  m  a  basis  for  the  miee  which  define  the 
rights  and  duties  of  adjoining  owners,  but  we  know  of  nothing  in  the  deois« 
ions  on  the  subject  that  would  prevent  the  acceptance  of  the  explanation 
here  suggested. 

But  while  there  is  no  difflcultj  in  accounting  for  the  law  as  it  now  stands 

without  resorting  to  the  hypothesis  of  a  "  fault "  committed  by  the  person 

vbo  builds,  it  cannot  be  denied  that  on  general  considerations  of  public 

policy  much  reason  might  be  given  for  the  adoption  of  the  doctrine  which  ia 

clearly  and  forcibly  stated  in  the  following  extract  from  the  opinion  of  Lord 

Pensance  in  the  recent  English  case  of  DaUon  v.  Angui,  L.  R.  6  App.  Gas.  804: 

"If  this  matter  were  res  integm,  I  think  it  would  not  be  inconsistent  with 

I«gal  principles  to  hold  that  where  an  owner  of  land  has  used  his  land  for 

•a  ordinary  and  reasonable  pnrpose,  such  as  placing  a  bouse  upon  it,  th» 

ewDer  of  the  adjacent  soil  could  not  be  allowed  so  to  deal  with  his  own  solL 

by  excavation  as  to  bring  his  neighbor's  house  to  the  ground.     It  wonld  be, 

I  think,  no  unreasonable  application  of   the  principle,  Sie  utere  iuo  itf 

aMemum  non  Imdas,  to  hold  that  the  owner  of  adjacent  soil,  if  desirous  of 

excavating  it,  should  take  reasonable  precautions  by  way  of  shoring,  or 

otherwise,  to  prevent  the  excavation  from  disastrously  affecting  his  neighbor. 

A  burden  would  no  doubt  be  cast  on  one  man  by  the  act  of  another  done 

without  his  consent,  but  the  advantagee  of  such  a  rule  would  be  reciprocal| 

end  regard  being  had  to  the  practicability  of  shoring  up  during  excavation,  the 

fwtnction  thus  placed  on  excavation  would  not  seriously  impair  the  rights  of 

ewaershipb"    This  doctrine  was  also  advocated  by  Justice  Fry  (see  p.  772 

of  the  report),  in  the  opinion  which  he  submitted  to  the  House  of  Lords. 

But  all  these  utterancee  were  merely  o6lter  dicia,  and  aside  from  the  inherent 

weight  of  the  considerations  which  they  present,  are  of  course  without  an* 

ihority.    The  truth  is,  the  rigid  application  of  either  of  theee  antagonistis 

doctrines  involves  some  unfairness  in  the  extreme  cases  that  occasionally 

viae,  and  when  a  community  is  thus  confronted  with  a  serious  conflict  b^ 

tveea  an  absolute  legal  right  an<^  a  wholesome  and  beneficial  mle  of  civil  ^ 

Moduot^  there  is  plainly  only  one  adequate  solution  of  the  difficulty,  —  the 

interference  of  the  legislature,  which   by  compelling  oach  landowner  ts  I 

forrender  some  of  his  rights,  can  effect  a  compromise  which,  on  the  wholes  i 

h  for  the  advantage  of  both  partiee.     As  will  be  seen  in  a  following  sub* 

dimon  of  the  present  note,  this  method  of  cutting  the  Gordian  knot  has  t 

iwoQ  adopted  in  some  of  the  states. 

SvFPOBT  FROM  UiiDSKOBoaND  Watbb.  — The  question  how  far  a  surface  I 

evner  is  entitled  to  the  support  afforded  by  the  upward  pressure  of  water 
Menu  to  have  been  mooted  only  in  the  caees  of  land  burdened  by  artificial  [ 

itroetares  and  of  land  sustaining  streams  of  water.  In  Northeastern  K'y  Co.  v. 
£IH  10  H.  L.  Cas.  333,  the  facts  were  that  the  plaintiffs  had  built  a  bridge 
adjacent  to  land  underneath  which  was  a  mine,  which  at  some  previous  time 
had  been  acoidently  flooded,  and  the  House  of  Lords  affirmed  the  decision  of 
Vice  Ohanoellor  Page- Wood  that  there  was  no  right  to  have  the  bridge  sap- 
ported  by  the  water.  The  reasons  assigned  for  the  ruling  were  that  the  water 
\a\\  got  into  the  mine  by  accident,  that  the  flooding  was  known  to  be  acci* 
'dantal,  and  that  as  all  parties  concerned  were  living  iu  a  mining  district,  where 
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it  was  well  known  that  a  drowned  mine  is  often  revived  after  a  long  period^ 
of  time,  it  was  far  the  company  to  have  stipolutt'  1  tint  the  aoeidental  eircaia- 
•tancea  should  uot  be  varied  if  it  was  intende.l  i.>  a  tiie  coinpany,  when  i%- 
porohased  the  land,  should  have  the  benefit  of  the  support  from  the  water. 
In  PoffUweU  r.  HwUddnmni,  L.  R.  4  Ex.  248,  it  was  decided  that  the  owno^ 
of  hontea  biiUt  on  wet,  spongy  land  oonld  not  reoorer  for  injnriM  resnltiiis 
from  excayations  on  the  adjoining  land  whioh  draw  the  water  from  under- 
neath his  land.  If,  however,  the  underground  water  supports  other  water 
whioh  flows  in  a  well-detiaed  channel,  it  oaanot  be  meddled  with  in  any 
way  so  as  to  cause  the  water  in  the  stream  to  sink:  Grand  Jumctiom  Cammi 
Co.  V.  Skugar^  L.  R.  6  Ch.  App.  483. 

The  Right  of  Latrral  Sitpport  for  BoiLDnros  Cah  Owlt  bb  Aoqoirei^ 
BT:  I,  OrarU,  express  or  implied;  S.  Statate;  S,  Preseriptiom. 

1,  Grant.  —  The  general  rule  governing  these  oases  is  tbas  stated  by  Lord 
fielborne  in  Daltim  v.  Awju$,  L.  R.  6  App.  Gas.  792:  "If,  at  the  time  of  tb» 
severanoe  of  the  land  from  that  of  the  adjoining  proprietor,  it  was  not  in  tta- 
original  state,  but  had  buildings  standing  on  it  np  to  the  dividing  linei,  or  if 
it  wera  conveyed  expressly  with  a  Tiew  to  the  orootion  of  suoh  buildings,  or 
to  any  other  use  of  it  which  might  render  increased  support  necessary,  therw- 
would  then  be  an  implied  grant  of  such  support  as  the  aotoal  state  or  the  eoa- 
templated  use  of  the  land  would  require,  and  the  artificial  would  be  iaaepar* 
able  from,  and  (as  between  the  parties  to  the  oontraot)  wonld  be  a  mare  en- 
largement of  the  natural."    The  foundation  of  the  mle  is  thns  explained  bj 
Lord  Blackburn  in  a  subsequent  part  of  the  same  case  (p.  826):  "One  vha 
oonveys  a  house,  grants,  by  implicMtion  and  without  express  words,  all  that 
is  necessary  and  essential  for  the  enjoyment  of  the  hoase,  and  neither  he,  nor 
any  who  claim  under  him,  can  derogate  from  his  grant  by  nsiag  his  land  so 
as  to  injure  what  is  neccessary  and  essential  to  the  house."    The  same 
learned  judtre  also  states  that  this  doctrine  was  first  laid  down  in  the  old  case 
of  Shury  t.  PlgoU,  3  Bulst  339  (1625),  the  authority  of  which  was  followed 
in  Palmer  v.  FleakeeA,  I  Sid.  167.    This  doctrine  has  been  applied  in  several 
cases:  RkhanU  t.  /?om,  9  Ex.  218;   Caledonian  R*y  Co.  ▼.  Sprat,  2  Maoq. 
H.  L.  Gas.  449;  BUioU  v.  N.  B.  R*y  Co.,  10  H.  L.  Gas.  333;  Siddong  ▼.  SAoH^ 
2  L.  R  0.  P.  D.  672;  High^  r.  BenneU,  L.  R.  21  Ch.  Div.  659;    Tumsiall  v. 
Christian,  80  Va.  1;  56  Am.  Rep.  581;  and  is  reoognixed  as  correct  in  Sieves* 
son  V.  Wallace,  27  OratL  77;  Pimiridge  v.  Giiberi,  15  N.  T.  601;  69  Am.  Dec. 
632  (a  case  whera  the  support  was  given  by  a  party  wall);  Lampnuin  t.  Milke^ 
21  N.  T.  605.    In  the  last  named  ease  it  is  stated  to  be  a  branch  of  the  wider 
rule  that  where  the  owner  of  an  entire  tract  has,  by  an  artificial  arrangement, 
imposed  a  burden  on  one  portion  for  the  benefit  of  another,  on  a  subsequent 
•ale  of  seyeral  parcels  of  such  land  to  different  purchasers,  the  grantee  of  the 
servient  tenement  takes  the  same  charged  with  the  servitude  thns  openly  and 
risibly  imposed  upon  it.   The  rij^ht  of  support  is  the  same,  although  the  houses 
are  sold  at  different  times:  Picharde  v.  Rose,  9  Ex.  218.    In  ilvrcAte  t.  ISlae^ 
19  Com.  B.,  N.  S.,  190,  the  defendant  and  the  plaintiff  became  the  purchas- 
ers of  two  adjaoent  lots,  the  conveyance  of  the  former  being  prior  in  point  of 
time,  and  both  stipulated  to  build  according  to  a  certain  specified  plan.  The 
plaintiff  built  a  house  that  was,  on  the  whole,  lighter  than  one  built  accord- 
ing to  the  specifications  would  have  been,  but  in  doing  so,  the  ancient  wall  of 
a  building  that  stood  on  the  boundary  line  was  raised  several  feet.     The  de- 
fendant then  excavated  for  his  own  building  without  taking  sufficient  pre- 
oautions  to  support  the  plaintiff's  house,  which  consequently  fell.     It  was- 
Md  that,  as  the  defendant  in  making  the  excavation  was  only  doing  what 
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he  bad  boaad  himself  to  do,  the  plaintiff  could  not  recover,  the  court  remark* 
ing  that  he  ttood  in  exactly  the  same  position  as  the  vendor  after  the  con- 
▼eyaaoe  to  the  defendant.     Considering  that  the  grant  in  this  case  was  mad» 
expressly  for  baiiding  pnrpoeea,  and  that  the  defendant  was  appareutly 
clurgeable  with  notice  that  a  sale  of  the  adjoining  lote  to  othera  for  the  8am» 
porposee  was  oontemplated,  the  decision  teems  to  be  rendered  on  very  nar- 
row and  technical  grounds,— to  say  nothing  of  the  objeotloo  tha^  it  is 
scarcely  reooncilable  with  the  remarks  of  Lord  Selbome  quoted  above.  Pro- 
vided none  of  the  grantees  of  land,  who  take  their  eonveyanoes  with  the 
knowledge  that  artificial  structures  are  to  be  placed  on  the  land,  impose  *- 
heavier  burden  upon  it  than  they  are  entitled  by  the  terms  of  their  contracts 
to  impoee  npon  it,  it  is  difficult  to  see  on  what  principle  any  of  the  grantees 
should  be  exempted  by  the  mere  priority  of  his  conveyance  from  the  duty 
ef  furnishing  lateral  support  for  a  baiiding  erected  in  oompliauc«  with  an 
agreement  into  which  ail  have  entered.     If  such  priority  of  conveyance 
makes  no  difference  as  regards  the  rights  and  obligations  of  the  grantees  of 
building  already  erected  (see  above),  it  seems  a  reasonable  and  almost  neces- 
sary extension  of  the  doctrine,  that  the  conveyances  of  parties  who  are  enter- 
ing  upon  the  land  with  a  knowledge  that  every  grantee  of  a  parcel  has  bound 
or  will  bind  himself  to  build,  should,  for  the  purpose  of  determining  their 
reciprocal  duties,  be  re^^arded  as  oontemporaneous.  The  precise  point  involved 
ia  Murehk  v.  Black,  19  Com.  B.,  N.  S.,  190,  does  not  seem  to  have  arisen 
sgsin  in  any  court,  but  in  the  later  case  of  Jii^/fty  v.  Bennett^  L.  R.  21  Ch.  Uiv. 
659,  it  was  held  that,  where  a  grantee,  with  the  consent  of  his  grantor,  had, 
in  order  to  avoid  penetrating  a  soft  stratum,  sunk  his  foundations  to  a  le.ss 
depth  than  the  terms  of  the  contract  of  sale  called  fur,  the  subsequent  gran- 
tee of  the  adjoining  lot  could  not  excavate  his  soil  so  as  to  endanger  those 
fonndations,  the  court  remarking  that  the  defendant  could  not  be  in  a  better 
position  than  the  grantor,  who  would  certainly  not  have  been  entitled,  under 
the  circumstances,  to  Lave  let  down  the  plain tiflfs  land.     This  case  presH'its- 
a  state  of  facts  precisely  the  converse  of  Murdde  v.  Black,  19  Com.  B.,  N.  S., 
190,  and  therefore  cannot  be  regarded  as  inconsistent  with  the  ruling  of  the 
latter,  but  Sir  George  Jessel,  who  delivered  0|ie  of  the  opinions  said  that 
"if  they  [the  grantors]  granted  the  house  to  the  plaintiff  as  it  then  stood,  or 
granted  the  land  on  which  the  bouse  was  standing,  they  granted  with  it  the 
esssment  or  implied  obligation  or  warranty  that  the  house  should  not  be  let 
down  by  anything  done  on  the  adjoining  land"  —  a  rule  which  is  virtually 
the  same  which  was  applied  in  8iddon$  v.  Short,  2  L.  R.  C  P.  D.  672,  which 
holdsHhat  "  the  vendor  of  land  adjoining  other  land  of  his  own,!nnder]  winch 
ire  mines  and  minerals,  and  who  knows  at  the  time  of  the  sale  that  the  ven- 
dee is  about  to  erect  npoo  the  land  so  purchased  substantial  buildings  im- 
plied by  covenants  that  he  will  not  use,  or  permit  the  adjoining  land  to  be 
ued,  in  such  a  manner  as  to  derogate  from  the  grant."    Strictly  speaking, 
the  doctrine  here  set  forth  merely  defines  the  mutual  rights  existing  between 
the  landlord  and  the  vendees,  bnt,  at  least  in  the  cases  where  the  vendee 
asking  for  relief  is  the  one  whose  conveyance  is  prior  in  time,  it  must  he 
eonsidered  as  involving  the  further  doctrine  that  the  defendant  is  also  li?il)Ie 
for  the  consequences  of  an  excavation  which  causes  damage.     In  fact  it  wa» 
adjudged  in  Rigby  v.  Bennett,  that  the  defendant  was  chargeable  with  the 
ixpense  of  the  work  which  his  excavation  rendered  necessary  for  the  protec- 
tion of  the  plaintiff's  house.     In  view  of  these  two  later  decisions,  it  mny 
perhaps  bethought  that  Murehk  v.  Black,  19  Com.  B.,  N.  S.,  190,  can  only 
bs  sapported  on  the  ground  that  the  vendee  who  asked  for  relief  acquired 
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hit  land  by  the  later  of  tbe  two  eonTeyaneet,  and  that  his  remedy,  tf  any, 
wae  against  his  grantoTa  and  not  against  the  first  rendee.  Tlie  distinctioo* 
however,  does  not  seom  to  be  satisfactory,  and.  If  the  saaae  state  of  faots  is 
again  presented  it  is  not  impossible  that  the  principle  of  the  two  later  esssa 
may  be  held  to  be  applicable,  whatever  may  be  the  order  of  the  eonveyaaces; 
or,  in  other  words,  that  the  rights  and  duties  of  grantees  who  take  with 
knowledge  that  the  adjoining  lots  are  to  be  need  for  building  should  be  esti- 
mated by  the  same  rule  that  is  admitted  to  define  thoee  rights  and  datiss 
when  the  buildings  have  been  erected  before  the  conveyances  ars  nsds. 
Steveiuon  ▼•  Waliaee,  27  Gratt.  77,  turned  on  the  words  of  a  deed  which  were 
construed  as  reserving  to  the  grantor  a  right  to  the  lateral  support  of  a  par- 
cel and  building  which  he  had  alre&dy  conveyed.  This  case  is  cited  in  Tta^ 
stall  T.  Chrittian,  80  Va.  1,  66  Am.  Rep.  681,  as  an  authority  for  the  doctrine 
that  the  grantor  is  presumed  to  reserve  the  right  of  support  in  his  own  favor, 
even  when  there  is  no  express  stipulation  at  the  time  the  property  is  soversd 
by  sale,  but  this  is  certainly  not  a  correct  statement  of  the  purport  of  the 
earlier  case,  the  ratio  decidendi  being,  as  we  have  Just  stated,  the  peculiar 
language  of  the  deed  in  question.  The  broader  rule  enunciated  by  the  oonrt 
in  the  older  case  that  the  grantor  is  presumed  to  reserve  the  right  of  lateral 
support  where  property  which  consists  of  a  house  and  unimproved  land  is 
severed  by  sale  is  laid  down  on  the  authority  of  Gh>ddard's  Bssementa,  Ben- 
nett's ed.,  227.  But  the  only  case  cited  by  this  author  in  which  siioh  oir^ 
cumstances  were  involved  is  MureJiie  v.  Black,  19  Com.  B.,  N.  8.,  190^  which 
clearly  does  not  support  his  position,  for  it  merely  decides  that,  where  the 
second  of  two  grantees  of  land  conveyed  for  building  purposes  has  erected  a 
building  before  the  other  grantee,  the  latter  is  protected  against  the  rtonse 
qnences  of  any  injuries  which  result  to  that  building  from  his  own  subse- 
quent excavations,  by  the  fact  of  his  having  made  an  exprees  contract  to 
build  — a  very  different,  not  to  say  inconsistent,  proposition.  The  reference 
to  the  earlier  case,  however,  was  in  this  respect  obiter,  for  the  point  actnaUy 
decided  in  TunsCall  v.  Chrittian,  80  Va.  1,  66  Am.  Rep.  681,  was  that  oven  sup- 
posing that  there  was,  under  the  given  circumstances,  a  reservation  of  this 
right  by  the  grantor,  it  was  confined  to  the  condition  of  things  at  the  timo  of 
t)ie  grant,  and  that,  if  an  increased  weight  was  afterwards  placed  on  tho  land, 
an  action  would  not  lie  for  injuries  which  would  not  have  occurred  but  for 
that  increased  weight.  This  doctrine  is  supported  by  the  opinion  of  Willes, 
J.  in  MurcJae  v.  Black,  19  Com.  B.,  N.  8.,  190,  "Where  an  addition,"  it  was 
there  said,  "is  made  to  the  weight  of  a  building,  the  whole  must  be  oon. 
sidered  as  one  entire  weight."  The  rights  acquired  are  the  same,  whether 
the  grant  be  compulsory  or  voluntary.  Thus,  where  a  vendor  had  sold  land 
near  a  river  to  a  railway  company,  which,  by  the  provisions  of  an  act  of  parlia- 
ment had  the  power  of  forcing  him  to  convey,  he  was  held  to  be  chax^eable 
with  the  knowledge  that  some  of  the  land  was  to  be  used  for  bridge  abut- 
ments, and  that  he  must  therefore  be  taken  to  have  granted  by  implication 
the  right  of  support  for  such  struotares:  BUioU  t.  Ntnilmttitrm  B*p  (Mk^  10 
H.  L.  Caa  333. 

f.  Statute,  — The  difficulty  of  adjusting  the  rights  of  adjoining  owners  ia 
cities  has  led  the  legislatures  of  some  of  the  states  to  regulate  the  matter  by 
statute.  In  New  York  it  is  provided  that,  "  whenever  excavations  on  any 
lot  in  the  city  of  New  York  shall  be  intended  to  be  carried  to  a  depth  oif 
more  than  ten  feet  below  the  curb,  and  there  shall  be  any  party  or  other 
wall  wholly  or  partly  on  adjoining  land,  and  standing  upon  or  near  tho 
boundary  lines  of  such  lot,  the  person  causing  such  excavation  to  be  made, 
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if  afibcdad  the  neoeMarjr  Uomim  to  enter  on  the  adjoining  Ian  1,  and  not 

etlmwh%  shall  at  all  tioiee  from  the  oommenoement  nnto  the  oompletion 

ef  enoh  ezoayatiooa,  preterre  enoh  wall  from  injury,  and  lo  enpport  the 

mme  1^  a  proper  foundation  that  it  ahali  remain  as  etable  ae  before  the  ez- 

carations  were  oommenoed ":  Laws  of  1882,  o,  410^  see.  474    Under  tbie 

•tktate  it  hat  been  held  tbat»  where  the  landowner  who  ia  about  to  build 

bat  obtained  the  required  lioenee  by  parol,  and  baa  thereupon  shored  up 

the  party  wall  and  remoTod  ita  foundation,  he  may,  notwithstanding  the 

terooation  of  the  lioenee,  proceed  and  build  np  a  new  foundation  wall  lo  at 

te  natain  the  party  wall,  and  for  that  purpose  has  the  right  to  enter  upon 

te  mnoh  of  the  adjoining  premises  as  is  necessary  without  being  held  a  tree* 

psaser:  Ketekmm  t.  Newman,  116  N.  T.  422.    The  supreme  court  of  that 

stste  has  also  held  that  the  duty  of  supporting  the  wall  on  the  adjoining 

premises  does  not  cease  with  the  completion  of  the  ezoaration:  Bemkunur 

V.  KUfpQtriek^  S3  Hun,  818.     Under  a  statute  of  substantially  the  same  tenor, 

passed  in  1855,  it  was  decided  that  the  person  whose  duty  it  is  to  provide 

lapport  must  ask  for  the  necessary  license,  and,  if  he  fails  to  do  so,  he  is 

liable  for  any  injuries  which  may  be  cansed  by  the  excavation,  since  it  is 

Bot  the  duty  of  the  owner  of  the  threatened  building  to  tender  the  license: 

Dorritff  T.  Rapp^  72  N.  Y.  307.     The  only  other  state  in  which  a  similar 

snsetment  has  been  eonstraed  by  the  conrt  of  last  resort  is  in  Ohio.     There 

a  landowner  in  any  city  or  Tillage,  who,  by  an  excavation  carried  to  a 

graater  depth  than  twelve  feet  below  the  cnrb,  or  if  there  is  no  curb,  below 

the  surface  of  the  adjoining  lots,  caates  damage  to  the  buildings  on  such 

lots»  is  by  the  statute  made  liable  to  the  party  injnred,  for  the  full  amount 

ef  the  damage.     Under  these  provisions  it  was  held  that, 'when  a  landowner 

•rected  a  building,  it  was  at  his  own  peril,  if  he  so  constructed  it  that  the 

owner  of  the  adjoining  lot  could  not  dig  thereon  to  the  depth  allowed  by  the 

■tatnte,  and  that  the  latter  was  under  no  obligation  to  furnish  other  support 

b  lieu  of  the  earth  removed  by  him. 

5.  Preitcriplhn — 77i«  Engliah  Dortrine. — The  earliest  case  in  which  there  is 
ftoy  suggestion  that  an  ancient  building  was  more  favored  in  this  respect 
than  one  recently  erected  is  Palmer  v.  Flesheee,  I  Sid.  167  (1674),  in  which 
the  judges  in  their  first  resolution  say  that  "  if  a  man  being  seised  of  land 
leases  forty  feet  to  A.  to  build  a  house  thereon,  and  forty  feet  to  B.  for  a 
like  purpose,  and  one  of  them  builds  a  house  and  then  the  other  digs  a  cellar  in 
his  land  which  causes  the  wall  of  the  first  adjoining  house  to  fall,  no  action 
vin  lie,  for  everyone  may  deal  with  his  own  to  the  best  advantage;  but, 
•emft^f,  that  it  would  be  otherwise  if  the  wall  or  house  were  an  ancient  one." 
This  expression  of  opinion,  however,  was  merely  an  obiter  dUetumt  and  the 
point  was  not  directly  ruled  upon  by  any  jadge  until  1803,  when  Lord  BUen- 
borough,  in  Stansdl  v.  JoUard,  1  Selw.  (N.  P.)  457,  llth  ed.,  directed  a  jury 
that,  "  when  a  man  has  built  at  the  extremity  of  his  land,  and  has  enjoyed  his 
botlding  above  twenty  years,  by  analogy  as  to  the  rule  of  lights,  etc.,  he  has 
scqnired  a  right  to  support,  or,  as  it  were,  of  leaning  on  his  neighbor's  soil, 
10  that  his  neighbor  cannot  dig  so  near  as  to  remove  that  support."  In 
WyaU  V.  Banimm^  3  Barn.  St  Adol.  871,  and  Dodd  v.  Holine,  1  Ad.  St 
B<  493,  the  judges  used  some  language  favoring  the  same  view,  but  decided 
gainst  the  plaintiff  on  the  ground  that  his  building  was  not  alleged  to  be 
•eeiint  In  Hide  v.  Thontborough,  2  Car.  &  K.  254,  Parke  R  cited  Stannell  v. 
Mori  1  Selw.  (N.  P.)  457,  llth  ed.,  and  ruled  that,  if  there  were  twenty 
T*sn  enjoyment  by  the  plaintiff  of  the  support  of  the  house  from  the  defend- 
ut'i  land,  and  it  was  known  that  the  defendant's  land  supported  the  plain- 
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tiff*s,  that  WM  snffioient  to  give  him  the  right  of  snpport.  In  Paririigiw,  < 
8  Mees,  &  W.  220,  which  was  a  case  of  sabjaoeat  exoavatioiiv  the  oonrt  af- 
firmed ID  anbstanoe  that  aa  easemeat  of  support  migbt  be  aoqairad  bj  twenty 
years*  enjoyment,  but  rnled  against  the  plaintiff  on  the  groand  that  he  had 
bailt  the  hoase  on  ground  which  had  been  so  excavated  as  not  to  aAwd  suffi- 
cient support  for  it,  and  thus  had  caused  tiie  injury  to  himself.    In  Hum' 
phriet  y,  Brogden,  12  Q.  B.  749,  the  question  was  between  the  ooeapier  of  hmd 
unbuilt  on,  and  the  occupier  of  subjacent  minerals,  but  in  the  elaborate  opin- 
ion delivered  by  Lord  Campbell,  he  refers  to  SkMteU  r.  JoUard^  1  Selw. 
(N.  P.)  457,  nth  ed.,  and  Hide  t.  ThombanmgK  2  Gar.  ft  K.  254,  and  lays  it 
down  thatk  "  where  a  house  has  been  supported  more  than  twenty  years  by 
land  belonging  to  another  proprietor,  with  his  kodwledge,  and  he  digs  near 
the  foundation  of  the  house^  whereby  it  falls,  he  ia  liable  to  an  notion  by  tho 
owner  of  the  hoose."   Xliis  seems  to  be  the  first  distinot  and  delibeFate  recog- 
nition of  the  prosoriptive  right  by  a  oourt  of  appeal,  and  the  oaaa  has  sine* 
been  always  referred  to  M  an  authority  for  the  dootrine  by  the  oonrti  of  Sag- 
land  and  of  this  country.    In  Onward  ▼•  NkhoU^  0  Ex.  708}  RxMAoikam  t. 
WUiOfn,  6  EL  ft  B.  693;  8  EL  ft  B.  123}  8  H.  L.  CSas.  848;  Rogen  t.  Taylor,  2 
Hurt  ft  N.  828;  the  doctrine  seems  to  be  recognized  as  settled  law,  though  tho 
oases  went  off  on  other  points.    In  Bonomi  w.  Backhouee,  EL  &ft  B.  622;  tho 
language  of  the  oourt  distinctly  assumes  the  existence  of  such  a  right,  for 
Justice  Willei,  in  delivering  the  judgment  of  the  Court  of  Exchequer  Cham* 
ber,  said  that  the  right  of  support  for  buildings  "  must  be  founded  on  pre* 
seription,  or  grants  express   or  implied,"  and   that  the  character  ol  tho 
right  when  acquired  was  the  same  as  that  of  the  abeolute   right  apper- 
taining to  the  natural  soil.    Such  was  the  state  of  the  authoritiee,  when 
the  much  discussed  case  of  Solomtm  v.  Vintnen  Ob.,  4  HurL  ft  K.  685^ 
came  before  the  Court  of  Exchequer  in  1859.    The  facts  as  given  in  the 
opinion  of  Pollock,  C.  &,  were  these:   "The  plaintiff  was  the  owner  of 
a  house  in   Pilgrim  Street  in  the  city  of   London.      His  hoose  was  bailt 
on  a  hill  having  a  descent   towards   the  west.     There  was  a  hovao  next 
below  his  and  adjoining  to  the   plaintiff's  house,  belonging   to   a   third 
person,  and  the  defendants  were  the  owners  of  the  two  housee  next  adjoining. 
One  of  the  defendants'  houses  was  a  corner  house  of  the  streett     For  up- 
wards of  thirty  years  the  four  houses  were  all  of  them  out  of  tho  porpondic- 
ular,  leaning  to  the  west»  and  this  might  have  been  seen  by  anyone  paesint^ 
by.    There  was  no  evidence  when  the  houses  were  built,  or  that  there  wsm 
any  connection  between  the  houses  either  in  title,  occupation,  poaaeaaion,  or 
otherwise."  Upon  the  expiring  of  a  lease  of  defendants'  houses  they  entered 
into  a  contract  to  have  their  houses  pulled  down  and  two  others  erootod  in 
their  place,  and  in  consequence  of  the  demolition  of  the  buildings,  plaintiff's 
house  was  injured.     The  court  held  that  defendant  was  not  liable  for  the 
damage,  but  the  judges  rested  their  decisions  on  different  grounds.    The  Chief 
Baron,  with  whose  views  two  of  his  colleagues  concurred,  remarked  that,  '*  If 
the  house  removed  had  been  the  next  adjoining  the  plaintiff's,  they  would 
have  felt  much  embarassed  by  some  cases  and  dicta,"  and  mentioned  StamMlt 
V.  JoOard,  1  Selw.  (K.  P.)  435,  llth  ed..  Hide  v.  Thornhorough,  2  Car  ft  K. 
264,  and  Hwnphriee  v.  Brogden,  12  Q.  B.  749,  but  stated  that,  as  the  defend- 
ant's houses  were  not  next  adjoining  the  plaintiff's,  and  there  was  no  interme- 
diate one,  it  was  not  necessary  to  decide  whether  the  principles  recognized  ia 
those  oases  were  sound,  and  concluded  thus:  "  The  question,  therefore,  really 
comes  to  this;    Is  there  any  authority  in  the  law  for  the  existence  of  such  a 
right  as  that  claimed  by  the  plaintiff  ?    We  find  none  where  the  houses  do 
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•ot  adjoin,  and  althont^h  we  might  possibly  hare  acted  upon  oatee  before 
referred  t<s  if  the  circumstanoes  had  been  the  eamei,  we  are  not  diapoeed  ta 
extend  the  prinoiple  further  than  we  feel  onr«elve8  compelled  to  by  anthor* 
ifcy."  Biamwell,  B.,  delivered  a  separate  opinion,  and  after  saying,  that 
althoogh  he  did  not  dissent  from  any  of  the  reasons  given  in  the  opinion  d 
his  ooUeagiiei,  he  preferred  not  to  give  an  opinion  npon  them  without  mora 
eoDiideration,  and  wonld  decide  in  defendant's  favor  on  the  ground  that» 
eappoeiug  it  possible  for  the  right  of  support  here  claimed,  to  arise  by  lapaa 
«f  time,  it  certainly  could  not  do  so  unless  the  support  had  been  openly  aad 
visibly  eujoyed  for  the  requisite  period.  An  enjoyment  which  will  create  a 
right  by  preeeription,  "must  neither  be  vi,  precario,  nor  dam — it  must  be  open. 
Now  when  one  house  leans  toward  another,  a  person  may  make  a  tolerably 
shrewd  guess  that  it  is  partly  enpported  by  the  other;  but  it  will  be  only  a 
eoojectnreu  No  one  can  say  but  that  both  may  have  slipped  and  both  stand 
— I  think  the  expression  is,  — '  upon  the  square,'  or  self-supporting.  But  it 
■lay  turn  out  to  be  the  fact,  that  the  house  which  leans  toward  the  other 
affords  as  much  support  to  that  other  by  their  natural  cohesion  as  the  other 
affords  to  it  •  •  .  •  Therefore,  supposing  that  the  plaintiff^  for  more  than 
twenty  years,  had  an  enjoyment,  which  he  says  now,  ought  to  continue,  it 
WIS  an  enjoyment  dam,  not  open,  and  consequently,  not  of  right. "  It  is 
clear  that  this  decision  was  for  the  special  reasons  assigned,  not  incon- 
sistent with  those  which  preceded  it,  but  the  intimations  thrown  out  by 
the  judges  as  to  the  possible  unsoundness  of  the  doctrine,  allowing  the  ao* 
qnisition  of  a  right  of  support  for  buildings  by  prescription,  may,  perhaps, 
have  been  the  principal  reason  why  the  whole  question  w  as  reopened  twenty* 
two  years  later  in  the  case  of  Attgwi  v.  DaUon,  L.  K.  3  Q  R  D.  85;  4  1*  & 
<IKD.  162;  S.  C.  $ub  nom,,  DaUon  v.  Angus,  L.  R.  6  App.  C.  740. 

There  seems,  indeed,  to  have  been  a  very  prevalent  feeling  that  the  do^ 
triae  did  not,  as  yet,  rest  upon  a  sufficiently  rational  and  satisfactory  basi% 
a  feeling  which  was  perhaps  due  in  some  degree  to  the  fact  that  some  of  ths 
eoorts  of  this  country  had  very  decidedly  refused  to  accept  it:  See  the 
esses  cited  below.  Even  in  HumphrUa  v.  Brogden,  12  Q.  R  749,  the  ease  to 
which,  more  than  to  any  other,  it  owed  its  place  in  Bnglish  jurisprudence. 
Lord  Campbell  had  spoken  of  the  difficulty  there  might  be  "in  discovering 
whence  the  grant  of  the  easement^  in  reepect  of  the  house,  is  to  be  presumed, 
•a  the  owner  of  the  adjoining  house  cannot  prevent  its  being  built,  and  may 
Bot  be  able  to  disturb  the  enj.iyment  of  it  without  the  most  serious  loss  and 
bconvenience  to  himself."  The  suggestion  here  thrown  out  was  taken  up  by 
the  qaesn's  bench,  sitting  in  bank,  in  Angu»  t.  Dalton,  L.  R.  3  Q.  R  D. 
65;  Lb  R.  4  Q.  R  D.  162,  and  made  the  basis  of  the  judgment,  in  which  that 
eoort  denied  (Lush,  J.,  dissenting)  the  possibility  of  acquiring  the  right  of 
enpport  for  a  building  by  prescription.  A  lengthy  extract  from  Chief  Jus- 
tiee  Cockbum's  opinion  ii  given  in  the  note  to  Thurston  v.  Ha?icodt,  7  Am. 
Dec.  62,  and  the  arguments  there  used  present  what  is  perhaps  the  strong- 
est aud  clearest  elaboration  of  this  view  of  the  question  yet  made  by  any 
judge.  The  court  of  appeals,  however,  reversed  the  judgment  of  the  queen's 
bench,  and  the  case  was  then  carried  up  to  the  House  of  Lords.  In  view  of 
the  unusual  importance  of  the  question,  a  special  hearing  was  ordered  to  be 
had  before  seven  of  the  judges,  who,  after  taking  time  to  consider,  delivered 
their  opinions  aeriatim.  The  first  question  put  to  them  was,  whether  "the 
swner  of  an  ancient  building  has  a  right  of  action  against  the  owner  of  lands 
sdjoining  it  if  he  disturbs  his  land  so  as  to  take  away  the  lateral  support 
inviously  afforded  by  that  land."    This  question  they  all  answered  in  th« 
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atBrmatiTe,  bQt  more  than  ooe  of  them  referred  to  the  diffienlty  ef  tntfiim 
any  rational  ground  for  applying  che  doctrine  of  preaeription  ia  tlie  mppoaed 
ease.  These  opiniona  exhaust  the  anbjeot  and  ahonld  be  read  by  any  mm 
who  wiahea  to  obtain  a  knowledge  of  the  development  of  the  dootrtae  ia  tba 
Engliah  conrta.  The  Honae  of  Lorda  aooepted  the  riew  of  the  jndgea  aa  oor- 
reot^  and  deoided  in  the  plaintiff 'a  favor.  The  principal  opinion  waa  deliv- 
ered  by  Lord  Helbome,  and  aa  it  containa  an  anthoritative  atatement  of  the 
law  whioh  mnat  now  ba  regarded  aa  eatabliahed  in  England,  we  ahall  give 
■ome  extraota,  whioh  will  ahow  how  he  arrived  at  hia  oonelnaioDa^  After 
aoine  preliminary  obaervationa  aa  to  the  nature  of  the  right  of  lateral  anp- 
port,  he  proceeded  aa  followa:  "I  think  it  elear  that  any  anch  right  of  anp- 
port  to  a  building,  or  part  of  a  building,  ia  an  eaaement;  and  I  agree  with 
Lindley,  J.,  and  Bowen,  J.  [two  of  the  judgea  before  whom  the  apecial 
hearing  waa  had],  that  it  ia  both  soientifioally  and  practically  inaeonrate  to 
deaoribe  it  aa  one  of  a  merely  negative  kind.  What  ia  anpport?  The  force 
of  gravity  oausea  the  auperiocumbent  land  or  building  to  preaa  downward 
upon  what  ia  below  it,  whether  artificial  or  natural,  and  it  haa  also  a  ten- 
dency to  thruat  outwarda,  laterally,  any  looee  or  yielding  anbstance,  anch 
■a  earth  or  day,  until  it  meeta  with  adequate  reaistance.  Using  the  lan- 
guage of  the  law  of  eaaementa,  I  aay  that  in  the  case,  alike  of  vertical  or 
lateral  aupport,  both  to  land  and  to  buildings,  the  dominant  tenement  im- 
poses upon  the  servient  a  positive  and  a  constant  burden,  the  sustenance 
«f  which  by  the  servient  tenement  arises,  not  from  ita  own  preaaure  upon 
the  aervient  tenement,  but  from  the  power  of  the  aervient  tenement  to 
reaist  that  preaaure,  and  from  ita  actual  austanance  of  the  blrden  ao  im- 
poaed;  but.  the  burden  and  ita  sustenance  are  reciprocal,  and  inseparable 
from  each  other,  and  it  can  make  no  difference  whether  the  dominant 
tenement  ia  aaid  to  impose,  or  the  aervient  to  sustain,  the  weight.**  He 
then  referred  to  the  urban  servitude  onerii  /erendi  of  the  Roman  law,  and 
pointed  out  that,  "in  principle,  the  nature  of  such  a  aervitude  must  be 
the  aame,  whether  it  ia  claimed  against  a  building  on  which  another  atruo- 
tnre  may  wholly  or  partially  rest,  or  against  laud  from  whioh  lateral  or 
Tertical  support  is  necessary  for  the  safety  and  atability  of  the  atmo- 
tnre."  After  combating  the  viewa  of  those  judgea  who  considered  that  the 
right  of  lateral  anpport  could  not  be  gained  by  preaeription,  because  it 
could  not  be  the  aubject  of  grants  he  goea  on  to  deal  with  the  most  aerious 
objection  that  can  be  brought  against  the  doctrine  which  allowa  the  acquisi- 
tion of  the  right  in  thia  manner.  "The  policy  and  pnrpoae  of  the  law  on 
whioh  both  prescription  and  the  preaumptiona  which  have  anpplied  ita  plaos^ 
when  length  of  posseasion  haa  been  less  than  immemorial  reat,  would  be 
defeated,  or  rendered  Tory  insecure,  if  exoeptiona  to  it  were  admitted  on 
anch  grounda  aa  that  a  particular  aervitude  (capable  of  a  lawful  origin)  ia 
negative  rather  than  poeitive;  or  that  the  inchoate  enjoyment  of  it  before  it 
haa  matured  into  a  right  ia  not  an  actionable  wrong;  or  that  reaistance  to  or 
Interruption  of  it  may  not  be  conveniently  practicable.  I  asanme,  for  the 
preaeut  purpoae,  that  a  man  who  placea  on  hia  own  land,  where  it  adjoina 
that  of  hia  neighbor,  a  weight  whioh  increases  its  preaaure  upon  hia  neigh- 
bor'a  land,  ia  not  thereby  guilty  of  an  actionable  wrong.  If  thia  be  ao^  the 
Teaaon  probably  ia,  that  the  act  is  lawfully  done  upon  his  own  land,  and  that 
the  owner  of  the  adjoining  land  suffers  no  actual  or  appreciable  damage  from 
the  increased  amount  of  preaaure  whioh  it  haa  to  bear,  except  ao  far  aa  the 
continuance  of  that  preaaure,  if  uninterrupted,  may  tend  to  ripen  into  a 
lights  and  ao  to  enlarge  the  aervitude  to  whioh  hia  land  waa  pravionaly  aub- 
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Jtet    Bat  againit  thia  be  hat  hla  own  maedf.  If  he  ohooaea  to  prevest  and 
intarrapt  it.    That  power  of  resiatanoe  by  intermption  does,  and  mntt  in  all 
■neh  easesy  exiat,  otherwiae  no  qnestion  like  the  preeant  oonld  ariae.    It  ia 
tnie^  tktttp  in  some  eaaee  (of  whLoh  the  preeent  ia  an  example),  a  man  acting 
with  a  reaaonable  regard  to  hie  own  intereet  wonld  never  ezeroiae  it  for  the 
mere  pnrpoee  of  prtTenting  hla  neighbor  from  enlarging  or  extending  anoh 
a  senritude;  bnt^  en  the  other  hand,  it  wonld  not  be  reaaonably  eoneiatent 
with  the  policy  of  the  law  in  favor  of  pooceatory  titlea  that  they  ehonld  de- 
pend in  each  partionlar  eaae  npon  the  greater  or  leaa  facility  or  difficulty, 
convenienoe  or  IneonTenienoe,   of  praoticaUy  intermpting   ttiem.    They 
ean  alwaya  be  intermpted,  and  that  without  difficulty  or  inoonrenience 
when  a  man  wiahea,  and  Anda  It  for  hia  intereet  to  make  saeh  a  nee  of  hia 
land  ae  will  baTo  that  eiSeet.    So  long  aa  it  doee  not  anit  hla  pnrpoee  or  hia 
intereet  to  do  thia,  the  law  which  allowa  a  aervitnde  to  be  eatabliahed  or  en^ 
larged  by  long  and  open  enjoyment^  against  one  whoee  preponderating  in* 
terest  it  haa  been  to  be  paeaive  during  the  whole  time  neoeaaary  for  ita  ao> 
qaiaition,  aeema  more  reaaonable^  and  more  eonaiatent  with  public  conven* 
ieaoe  and  natural  equity  than  one  which  would  enable  him  at  any  diatance 
of  time,  whencTer  hia  Wewa  of  hia  intereata  may  have  undergone  a  change, 
todeetroy  the  fruits  of  hia  neighbor'a  diligence,  industry,  and  expenditure.** 
If  the  law  el  eaaementa  ia  to  be  a  consistent  and  harmonious  whole,  the  con- 
siderationa  here  aet  forth  appear  to  be  unanswerable.     The  argumentum  ab 
Ukconrenienii  ia  clearly  out  of  place  in  this  instance.     It  ia  perbapa  deserving 
ef  consi()eration  whether  the  opposing  views  may  not  be  reconciled  on  the 
eomnion  ground  of  a  doctrine  which  would  admit  of  the  interruption  of  the 
ranning  of  the  prescription  by  means  of  a  formal  protest  on  the  part  of  the 
Isadowuer  who  wishes  to  reserve,  aa  against  his  neighbors,  the  libertv  of 
excavating  his  soil.     A  suggestion  to  this  effect  was  thrown  out  by  Lind- 
ley,  J.,  and  Bowen,  J.,  in  the  opinions  which  they  submitted  to  the  House 
of  Lords  in  DaUon  v.  AnguB^  L.  R.  6  App.  C.  (see  pp.  766  and  786  of  the  re- 
port);  but  the  former  stated  that  he  conld  find  no  authority  for  the,8utti* 
eieney  of  a  protect  in  the  case  of  any  easement.     It  would  certainly  Rcero 
iBore  conformable  to  the  social  conditions  and  methods  of  business  in  modern 
times  to  hold  that  any  clear  and  convincing  evidence  that  assent  has  been 
withheld  shonld  avail  to  prevent  the  acquisition  of  a  right  which  comes  into 
szistenoe  aa  the  reault  of  a  preaumed  aasent:  Slurgu  v.  Bridgman,  Lb  R.  1 1 
Ch.  Div.  862.     The  rale  which  requiree  a  man  against  whose  property  a 
aervitade  is  day  by  day  maturing  to  protect  himself  by  overt  physical  acta. 
sr  by  a  lawsuit^  aeems  to  savor  too  strongly  of  a  rude  age  when  every  acqui- 
rition  or  divestiture  of  a  right  was  accompanied  by  its  peculiar  symbolic  cer* 
enony.    The  policy  which  haa  abolished  livery  of  eeisin  and  similar  anti- 
qvsted  ritnala  seems  to  point  very  decidedly  to  the  propriety  of  abolishing 
the  dootrina  that  the  running  of  the  prescriptive  period  in  the  case  of  Aaso* 
isents  can  be  interrupted,  apart  from  legal  proceedings,  only  by  such  force- 
lol  operationa  aa  fencing  off  a  road  or  raising  a  wall  to  darken  a  neighbor's 
windows.    But  on  the  whole,  we  are  inclined  to  think  that  the  best  way  of 
dealing  with  thia  tronbleaome  question  ia  that  the  legislature  should  define 
the  righta  of  the  partiea  on  some  principle  of  compromise,  based  upon  con- 
liderations  of  what  is  beneficial  for  landowners  generally,  and  the  statutea 
hk  New  York  and  Ohio  appear  to  na  to  indicate  the  proper  liues  upon  which 
■■eh  legislatioB  ahould  be  framed. 

The  Ameriean  Dteitiom  regarding  the  acquisition  of  the  right  by  presorip- 
,  ihiB  art  hopeleasly  at  variance.    In  the  following  cases  the  qnestioo  wae 
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not  directly  involved^  bat  the  ooartf  teem,  by  their  laagoage^  to  reoogniM 
the  possibility  of  this  mode  of  gaining  the  right:  AHon  t.  Nolan,  63  CWL  209 
(overraled  »-  see  below);  Oastelberry  t«  Atne»,  13  Mo.  App.  575  (overmled— 
•ee  below);  Lataia  T.  Holbrook,  4  Paige,  169;  25  Am.  Deo. 5*24;  BichardsiMr^ 
VermoiU etc  R.  R.  Co.,  25  Vt.  465;  60  Am.  Dec.  283;  She^fer  ▼.  Wil$om,  44  Md. 
268;  Charles  v,  Rankin^22  Mo.  666;  66  Am.  Dec  642;  Thurtiom  T.  Htuuod, 
12  Mags.  220;  7  Am.  Deo.  67;  Foiep  t.  Wifeih,  2  Allen,  131 ;  79  Am.  Dec  771; 
Quinqf  t.  ./ones,  76  IlL  231;  20  Am.  Rcp^  243;  Manur  ▼.  Luaaem,  66  lU. 
484.  In  all  these  eases  the  obserYations  made  upon  the  subject  were  purely 
fitter,  and  the  prescriptive  right  was  recognised  mainly,  as  it  sooma,  in  dsf* 
orence  to  the  Knglisb  authorities.  In  Steoeiwm  ▼•  PI  a.Vooe,  27  Oratk  77, 
the  oourt  committed  itself  in  more  definite -terms  to  the  doctrine,  and  ruled 
that,  "where  it  was  shown  that  the  plaintiff  had  a  building  on  hor  lot  which 
was  supported  by  the  land  and  the  btailding  of  the  defendant  for  twenty 
yean  or  more,  with  the  knowledge  of  the  defendant^  prior  to  a  fire  which 
destroyed  both  buildings,  a  grant  of  the  easement  of  support  would  be  pre- 
sumed; and  that  said  easement  was  not  lost  or  extinguished  by  the  destroo- 
tion  of  the  building,  but  adhered  to  the  building  which  the  plajLntiff  caused 
to  be  erected  on  the  ruins."  This  decision,  howerer,  must  be  regarded  as 
overruled  by  TunUaU  ▼.  ChrisHan,  80  Va.  1,  noticed  below.  So  far  as  our 
researches  extend,  therefore,  it  would  seem  that  no  American  ease,  in  which 
the  question  has  been  directly  raised,  except  one,  has  sustained  the  rigb^ 
And  that  this  single  exception  is  no  longer  deemed  a  aonnd  authority  in  the 
oourt  from  which  it  emanated.  On  the  other  hand,  there  are  aeToral  eases 
in  which  coarta  of  last  resort  have  emphatically  rejeotod  as  unsound  the 
theory  that  the  right  of  support  can  be  gained  by  presoription.  In  the  earli- 
est of  these  cases  {RichaH  ▼.  ScoU,  7  Watte  460,  38  Am.  Dec  779)  the 
court  remarked  that  it  was  "difficult,  if  not  impossible  to  oonoeive  how  an 
implication  or  presumption  of  a  license  or  grant  oan  he  made  where  there  ii 
no  adverse  user,  encroachment  upon,  or  poesession  had  or  taken  of  any 
right  or  thing  belonging  to  another,  and  nothing  to  whioh  any  other  eaa 
make  even  the  slightest  color  of  objection."  This  statement  ef  the  reasons 
for  condemning  the  doctrine  of  a  prescriptive  right  preceded,  it  may  be  ob- 
served in  passing,  the  first  hint  of  such  an  objection  in  the  English  eoarts 
by  about  twelve  years,  for  Lord  Campbell's  opinion  in  Hwnpkrim  v.  Brogdm^ 
12  Q.  B.  743,  was  not  delivered  till  1850.  The  argument  thus  tenoly  pi*. 
seated  was  expanded  in  MUeheii  T.  Mayor  etc  i^Rome,  49  Oft.  19,  16  Aa. 
Rep.  669.  in  the  following  words:  "  Neither  in  the  ease  of  the  window  open* 
ing  out  on  another  man's  land,  nor  of  a  building  erected  on  the  dividing  line, 
has  the  owner  committed  an  aot  against  which  his  neighbor  oan  protest' 
He  has  not  touched  his  property  or  invaded  any  right  or  given  any  cause  ef 
action.  He  had  a  right  to  use  or  build  on  his  lot  to  the  furthest  limit  of 
his  boundary.  He  has  only  donji  this,  and  never  has  had  any  use  or  possee 
•ion,  or  enjoyment  of  any  right,  corporeal  or  incorporeal,  belon^ng  te 
another,  to  which  objection  conld  in  any  form  be  made,  and  it  would  there- 
fore be  a  misuse,  as  well  as  an  abuse,  of  tho  terms  Mioense,'  'grants'  and 
'  acquiescence '  to  say  he  has  acquired  a  right  by  means  thereof  from  the 
owner  of  the  adjaoent  lot"  Finally,  in  TunataU  v.  ChruUan,  80  Ta.  1,  M 
Am.  Rep.  581,  the  views  of  the  courts  of  Pennsylvania  and  Georgia  wvt 
•dopted,  and  Stevenson  v.  WeUlaee,  27  Gratt  77,  expressly  overruled.  1S» 
those  aothoritiei  may  be  added  Handlan  v.  McManue,  42  Mo.  App.  551, 
which  reversed  the  ruling  in  Ocaselberrif  v.  Ame»,  13  Mo.  App.  575u  ^le 
tW7  recent  oase  of  SuIUvom  t.  Zemer^  98  OaL  346  (May  24^  189S).  nnat 
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fltrisUy  ffMaking,  be  eontidered  apart  from  ihaM  eaaes,  M  it  wm  nudt  W 
inm  npon  the  meaning  of  a  leotion  of  the  Oiril  Code  of  the  state;  bat  in  tte 
oiiiniou  no  particular  etroM  i«  laid  upon  this  fact,  and  the  language  ie  ao  on* 
tirely  general  that  it  may  reaeonably  be  inferred  that^  apart  from  the  oodtb 
tha  deciaion  would  ha?e  followed  the  lead  of  the  four  oonrts  whose  docieione 
have  jnat  been  referred  to.  MUdM  ▼.  Mayor  eU,  qf  Hotne^  49  Oa.  19,  16 
Am.  Rep.  669,  is  in  fact  oited  with  approbation.  In  Hapier  t.  Bukrinkle^  6 
Rich.  311,  the  question  was  one  of  ancient  lights,  but  the  doctrine  of  tha 
acquisition  of  the  right  of  lateral  support  by  prescription  was  plainly  con- 
demned in  terms  which  leaTe  no  doubt  as  to  the  manner  in  which  the  court 
would  have  ruled  on  that  point  if  it  had  been  directly  presented.  In  GVf* 
more  t.  DrmoO,  122  Mass.  199,  23  Am.  Rep.  312,  also,  Judge  Gray,  in  his 
learned  discussion  of  the  subject,  intimates  Tcry  strongly  his  doubts  as  to 
the  sonndness  of  the  doctrine,  and  perhaps  this  expression  of  opinion,  al* 
though  merely  oltUert  may  be  taken  as  an  indication  that  the  supreme  court 
of  Massachusetts  is  disposed  to  revise  its  earlier  riews,  and  may  possibly 
decide  against  the  prescriptire  right  when  the  issne  is  directly  presented^. 
bat  whether  this  be  so  or  not,  it  is  evident  that  the  above  state  of  the 
decisions,  shows  a  great  preponderance  of  authority  against  the  existence  of 
that  right.  The  ruling  of  the  House  of  Lords  in  the  most  recent  English 
-case  does  not  appear  to  have  exercised  any  influence  on  the  views  of  the 
courts  who  have  dealt  with  the  subject  since  it  was  delivered,  and  seems 
not  to  have  been  even  cited,  though  it  ii  obvious  that  the  acquisition  of  the 
eight  by  prescription  has,  by  the  discussions  in  that  case,  been  placed  upoa 
«  much  sounder  basis  than  in  the  earlier  ones  to  which  the  judges  ef  the 
country  have  hitherto  referred. 

Right  ov  Lateral  Support,  am  AaAUiwt  Mctmigipal  CoBPOBAViom, 
Sver  since  the  case  of  CaUender  v.  Manh,  1  Pick.  418,  was  decided,  the 
prevailing  doctine  in  the  courts  of  this  country  has  been  that  the  withdrawal 
<of  lateral  support  from  the  premises  of  an  abutting  landowner  bj  the  grad^ 
iDg  of  streets  or  highways  will  not  raise  a  cause  of  action  in  &bvor  of  sneh 
landowner,  as  against  the  public  body  or  officers  who  carry  out  the  work, 
provided  it  is  done  under  lawful  authority  and  with  due  skill  and  care.  In 
the  above  case  the  plaintiff  was  held  not  entitled  to  recover  for  the  removal 
■of  earth  in  the  street  and  the  resulting  cost  of  the  foundation  of  his  honse^ 
whereby  ho  was  put  to  considerable  expense  and  inconvenience.  The  opinion 
of  Chief  Justice  Parker  fully  developes  the  doctrine  and  explains  the  prin* 
ciples  upon  which  it  is  based.  The  essence  of  the  reasoning  in  this  and 
•imilar  cases  is  that  the  given  circumstances  fall  under  the  general  rule  that 
«  pnblic  body  acting  within  its  jurisdiction,  and  not  charged  with  malice, 
want  of  good  faith,  or  negligence,  cannot  be  held  liable  for  injuries  which 
are  merely  incidental  to  the  exercise  of  their  authority:  Oooley,  J.,  in  Pontiae 
▼.  OarteTt  32  Mich.  171;  and  that  the  eonstitational  provisions  giving  com* 
pensation  to  individuals  whose  property  is  taken  for  public  uses  do  not 
cover  these  any  more  than  the  other  consequential  damages  resulting  from 
the  right  use  of  property  already  belonging  to  the  public.  In  O'Connor  v. 
PiUjtfjttrgh,  18  Pa.  St  187,  it  was  stated  that  this  doctrine  had  been  accepted 
in  all  the  states  except  Ohio.  See  further  the  notes  to  Perry  v.  CUy  ^ 
Worcester^  66  Am.  Dec.  434-442;  FeUowee  v.  New  ffaven^  26  Am.  Rep.  457- 
462;  Rciddiff^e  ifeVs  T.  BroMyn,  53  Am.  Dec.  366-<370;  O'BrieH  v.  PkUa^ 
d^Iphia^  30  Am.  St  Rep.  835-850;  as  to  the  application  of  the  general  rule 
to  the  injuries  caused  by  the  grading  of  street  i.  In  the  following  cases  it 
AM.  ttT.  Ksr..  Vou  XXXIIL  — 80 
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i»M  h«M  that  UndilidM  oaased  by  •zeaTationa  on  Rtreete  or  Ughwrnja  fo» 
ttto  purpose  of  grading  thorn  for  the  pnbiio  nse  oonio  under  tho  head  of  eon- 

keqnential  injuriea,  for  whioh  a  landowner  oannui  lecuver:  findciifU  Mx^rw  ▼• 
.Brooklytt,  4  N.  Y.  195;  53  Am.  Dec.  357;  Rome  r.  Oml)erff,  *Zb  Ga.  46;  73  Am. 
Deo.  748;  Taylor  ▼.  8t,  Louis,  14  Mo.  20;  55  Am.  Deo.  89;  FeUomt  t.  i^Vw 
Haven,  44  Conn.  241 ;  26  Am.  Rep.  447*  A  /ortiori,  nnder  snch  a  docferine, 
will  there  be,  no  liability  for  damages  to  baildings:  Qtuttcy  t.  Jonci^  76  111. 
231;  20  Am.  Rep.  243;  and  in  this  oase  the  coorts,  even  of  Ohio^  hold 
that  there  is  no  liability:  Cincinnati  t.  Penny,  21  Ohio  St  499.  Quimcp  ▼. 
Jone$t  76  HI  231,  20  Am.  Rep.  243,  holds  further  that  an  abutting  owner 
eannot  acquire  any  prescriptive  right  to  the  lateral  support  of  the  soil  oa 
the  street;  for  a  corporation  "cannot  bind  itself  by  contract,  through  ali 
time,  not  to  improve  a  street,**  and  as  the  landowner  for  thia  reaacm  caonoft 
gain  the  right  by  grant,  he  oannot  gain  it  by  lapse  of  time. 

The  abovo  doctrine  howovor  has  from  the  first  been  strongly  proteated- 
against  in  many  quarters,  and  even  in  CaUender  v.  Mareh,  1  Pick.  418,  the 
eourt  referred  to  the  hardshipa  which  individaals  would  suffer,  and  ez pressed 
an  opinion  that  it  was  a  proper  occasion  for  the  interference  of  the  legislature. 
It  is  noteworthy,  too^  that  the  Bogliah  case  upon  the  authority  of  which  Cal" 
lender  v.  MarHh,  I  Pick.  418,  and  aadclif's  Exre  v.  Brooklyn.  4  N.  Y.  195,  Sa 
Am.  Dec.  366-^70,  the  leading   decisions   in  this   country,  were  perhaps- 
mainly  decided,  was  merely  one  where  access  to  the  abutting  premises  had 
been  made  more  difficult  by  the  alterations  in  the  street  — a  damage  which 
appears  to  be  of  an  essentially  different  character  from  that  of  letting  down 
a  portion  of  the  soil  itself.    As  has  been  truly  remarked,  '*a  ease  of  laud- 
slide  caused  by  grading  involves  no  question  of  inconvenience  to  the  owner 
oaused  by  the  making  of  a  neighboring  or  abutting  public  improvement^ 
leaTing  the  corpus  of  the  property  intact;  but  the  case  is  one  of  the  invasion 
or  injury  of  the  property  itself  *':   Keating  v.  Cindnnati,  38  Ohio  St  141,  4.^ 
Am.  Rep.  421.    The  subsidence  which  must  follow  under  such  circumstaucea 
was  held  in  the  recent  case  of  Stearns  v,  Ridmwnd,  88  Va.  992;  29  Am.  Sc 
Rep.  758,  to  amount  to  a  "  taking  "  of  the  landowner's  property,  and  dam- 
ages were  allowed  by  the  court  not  merely  for  injuries  to  the  soil  itself  but 
to  the  buildings  on  it»  which  the  evidence  showed  were  not  the  cause  c»f  the 
landslide.    In  Minnesota,  also,  this  rule  has  been  applied  as  against  muitici- 
pal  corporations:  Dyer  v.  St.  Paul,  27  Minn.  457,  referring  to  the  more  pen. 
era!  doctrine  announced  in  O^Brien  v.  SL  Paul,  25  Minn.  331;  33  Am.  Hop. 
470.     Some  states  have  embodied  in  statutory  or  constitutional  provisions- 
the  principles  which  underlie  the  decisions  just  cited,  and  under  these  pro- 
visions landowners  will  undoubtedly  l>e  held  to  have  a  right  to  the  lateral 
support  of  the  street  in  many  cases  where  it  would  not  previously  have  been 
admitted.     Thus  in  California  there  is  a  constitutional  prohibition  against 
the  *'  taking  or  damaging  property  for  public  use  without  just  compensa- 
tion,** and  this  was  held  to  cover  an  injury  caused  by  the  squeezing  ontwanl 
and  upward  of  the  soft,  spongy  soil  on  which  the  plaintiff's  house  stood^ 
by  the  deposit  of  heavy  materials  on  the  roadway  for  the   purpose  of  form- 
ing an  embankment:  Reardon  v.  San  FrancUro,  66  Cal.  492;  56  Am.  Rep. 
109.    As  to  the  construction  of  such  a  provision  generally,  see  note  to  O'Brlfn 
V,  Philadelphia,  30  Am.  St.  Rep.  837-848.     The  addition  of  some  such  guar- 
anty to  the  constitution  is  perhaps  the  most  feasible  method  of  insuring  that 
Justice  shall  be  done  in  these  cases,  for  there  is  not  much  likelihoood  that  the 
bold  course  of  the  Virginia  court  in  Stearns  v.  Richmond,  88  Va.  992,  20  Am. 
8t  Rep.  758,  will  be  followed  in  many  statea.    Whuu  the  weight  of  authority 
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in  favor  of  a  legal  principle  of  this  sort  is  so  great  that  the  doctrine  of  §tetr4 
deciifis  is  felt  to  be  controlling,  and  at  the  same  time  the  highest  tribunal  «f 
the  country  has  declared  itself  of  the  opinion,  "that  the  decisions  in  favor  W 
the  priuciple  have  gone  to  the  uttermost  limit  of  sound  judicial  constructiou* 
and  in  some  cases  beyond  it "  (see  Pumpelly  v.  Oreen  Bap  Co.,  13  WalL  180), 
the  true  solution  of  the  difficulty  would  seem  to  be  the  establishment  of  a 
more  equitable  rule  by  an  alteration  in  the  organic  law. 

RioB'r  or  Latkral  Support  Aoainst  Pritatb  Ck)RPORATio58  Actum 
Undsb  LsoiSLATiyR  Authority.  — In   Richardaon  ▼.    Vermont  tie  R,  R» 
Co.,  25  Vt  465,  60  Am.  Deo  2S3,  it  was  held  that  a  railroad  company  is  lia- 
ble for  an  injury  caused  by  making  excavations  on  its  own  land  so  near  te 
the  land  of  an  adjoining  owner  that  his  soil,  without  any  artificial  weight 
imposed  npon  it,  slides  into  the  excavation;  and  in  Battimore  ete.  R.  R.  Cb. 
V.  iKeajKy,  42  Md.  117,  the  plaintiff  was  allowed  under  these  oirourastanoee 
to  recover  for  injuries  to  a  house  also.     On  the  other  hand,  Boothhy  ▼•  Am^ 
droteogffm  etc  R,  R,  Co.^  61  Me.  318,  is  au  authority  for  the  proposition  thai 
SDch  an  injnry  is  consequential  and  does  not  raise  any  liability,  the  court 
saying  that  the  "  principle  of  common  law  that  a  man  must  not  dig  so  near 
the  land  of  another  as  thereby  to  withdraw  the  natural  support  of  the  soil  * 
was  not  applicable  to  "excavations  made  iu  pursuance  of  a  license  from  th« 
legislature,  if  within  Us  co/utituiional  limits,  affords  as  ample  protection  as 
a  license  from  the  injured  party."    The  importance  of  the  words  italicized 
it  obvioua,  and  it  ia  to  be  regretted  that  the  court  did  not  think  it  worth 
▼hfle  to  explain  at  greater  length  its  reasons  for  hoMing  that  the  license  in 
qaestiou  was  within  the   powers  of  the  legislature.     It  is  quite  possible 
withont  any  inconsistency  to  argue  that  a  municipal  corporation,  while  ex- 
erciaiug  the  sovereign  powers  delegated  to  it  for  the  good  of  the  community, 
may  with  impunity  cause  damages  of  this  sort  to  land  abutting  on  the  streets, 
sod  at  the  same  time  to  dispute  the  proposition  that  a  private  corporation, 
while  carrying  on  operations  solely  for  its  own  profit  and  advantage,  can  pro- 
tect itself  by  any  legislative  license  whatever.    Indeed,  even  a  municipal  oor- 
poration  would  apparently  not  be  protected  if  injuries  of  this  character  were 
caosed  by  operations  undertaken  for  the  mere  pecuniary  advantage  of  the 
citixens  composing  the  corporation:  See  Hill  v.  Boston,  122  Mass.  344;  23  Am. 
Kep.  332;  and  note  to  Ooddard  v.  Harpswell,  30  Am.  St  Rep.  376.    In  New 
Tork  it  has  recently  been  decided  that  a  legislative  charter  is  no  protect- 
ioa  to  a  railroad  company  which  outs  off  the  access  of  a  riparian  owner  to 
navigable  water:  R<imaey  v.  New  York  sic.  R*y  Co.,  133  N.  Y.  79;  28  Am.  St. 
Rep.  600.    Plainly  the  principle  there  enunciated  is  quite  irreconcilable  with 
that  of  the  Maine  ease,  and  since  the  latter  decision  seems  to  have  entirely 
ignored  the  fundamental  distinction  between  the  liability  of  persons  or  bod- 
ies invested  with  a  portion  of  the  sovereign  power  for  their  own  emolument^ 
and  those  invested  with  similar  powers  for  the  good  of  the  public,  we  ven- 
tare  to  think  it  was  not  a  correct  expression  of  the  law,  even  when  it  was 
ptonounced.    That  it  would  be  condemned  in  most  courts  at  the  present  day, 
livdly  admits  of  a  doubt,  in  view  of  the  tendency  which  is  apparent  to  hold 
svea  municipal  oorporatioxks  liable  for  injuries  of  this  kind.    The  ruling  iu 
SiekardtKm  v.  Vemwni  sic   R.  R,  Co.,  25  Vt.  465,  60  Am.    Dec.  283,   is 
■^glynipported  by  Williams  v.  Natural  Bridge  etc  Co.,  21  Mo.  680,  which 
Uid  it  down  that  a  corporation  formed  upon  an  enactment  regulating  the 
oonitrnction  of  plank  roads  oould  not  so  excavate  along  the  line  of  a  county 
Ned  on  whish  they  bad  located  their  own  road  ae  to  endanger  the  stability 
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•f  lb«  abutting  premises,  —  the  oonrt  expressly  declaring  that  the 

lating  to  the  grading  of  streets  in  cities  stood  npon  different  oonsideratimiL 

LiABiLiTT  lOE  KaoLioxNT  ExoATATioNS.  — Tho  anthorittes  are  entirriy 
harmonious  on  the  proposition  that  if  the  ezoaration  is  made  in  a  negligent* 
wrongful,  or  reckless  manner,  the  person  excavating  will  be  liable  for  the  fnll 
consequences  of  his  acts,  —  not  merely  for  the  injury  to  the  soil  itself,  hot 
to  the  improvement  or  superstrnctnres  thereon:  Charles$  t.  Sanlan,  22  Ifow 
666;  66  Am.  Deo.  642,  and  note;  Shrieve  v.  8toke»,  8  B.  Mon.  453;  48  Am.  Deo. 
401;  Shqfer  r.  Wilson,  44  Md.  268;  Mood^  r.  McCiellaml,  89  Ala.  45;  84  Am. 
Dec.  770;  Myer  v.  Ifobba.  57  Ala.  176;  29  Am.  Rep.  719;  Qumeg  v.  Jama,  76 
111.  231 :  20  Am.  Rep.  243;  Beard  v.  Murphy,  27  Vt  99;  Au8tiM  r.  Hudmm  Rbmr 
R.  R.  Co.,  26  N.  T.  334;  7*roioer  ▼.  Chadurick,  4  Bing.  N.  a  1;  AfoeOering  ▼• 
Svana,  121  Ind.  195;  Jonei  ▼.  Bird,  5  Bam.  &  AdoL  837;  Brown  ▼.  Windaor^ 
1  Cromp.  &  J.  20;  Conhoy  r.  Dickimon,  92  OaL  600;  LouiniOe  tie.  B.  &  O^ 
▼•  Bonhayo,  Kentucky  Ct.  App.,  Feb.  1893;  Covington  ▼.  Oeylor^  Kentucky 
Ct.  App.,  June,  1892;  Hummeil  v.  Terrace  Co,,  20  Or.  401;  DtuUon  v.  NUen^ 
95  Cal.  495;  Jeffriee  v.  Williams,  5  Ex.  792.  The  mere  fact  of  contiguity  of 
bnildings  imposes  an  obligation  on  the  owner  of  one  which  is  being  removed 
to  use  due  care  and  skill  not  to  damage  the  other:  Stevenson  t.  Wallace,  27 
Oratt  77.  The  degree  of  care  to  be  nsed  is  somewhat  difficult  to  define  with 
precision.  In  Charleu  v.  Bankin,  22  Mo.  566,  66  Am.  Dec.  642,  it  was  held 
to  be  error  to  instruct  a  jury  that  the  care  shonld  be  such  as  a  prudent  man, 
experienced  in  such  work,  would  have  exercised  if  he  had  been  himself  the 
owner  of  the  building,  the  court  remarking  that  under  such  cirenmstancai 
"he  would  have  shored  up,  and  would  have  submitted  to  many  inoonvvn- 
ienoes,  and,  indeed,  would  have  incurred  considerable  additional  expense  in 
doing  the  new  work  rather  than  expose  the  building  already  erected  to  any 
risk."  In  Conboy  v.  Dickinson,  92  Cal.  600,  it  was  held  to  be  negligence  to 
open  an  excavation  to  a  depth  of  forty  feet  within  four  feet  of  the  boundary 
line  of  the  lot,  at  a  season  of  the  year  when  heavy  rains  might  be  expected. 
8o  also  it  is  negligence  to  drive  piles  so  that  the  vibration  craeks  the  walls 
of  the  neighboring  houses,  and  to  conduct  operations  so  that  the  acti<m  of  the 
elements  causes  avoidable  damage:  Austin w,  Hudson  Biver  i?.  12.  Obi,  25  N.  T. 
834.  So  where  the  defendant  undertakes  to  constmot  a  retaining  wall  on 
his  own  land,  which  materially  increases  the  risk  of  the  adjoining  property 
to  landslides,  he  is  bound  to  take  into  account  or  anticipate  snob  storms  or 
rainfalls  as  might  reasonably  be  expected:  Hummeil  v.  Terrace  Co^^  20  Or. 
401.  From  Charlsssr,  Bankin,  22  Mo.  566,  66  Am.  Dea  642,  and  the  pria- 
eipal  case,  it  would  seem  that  the  person  exoavating  must,  in  Missoari.  carry 
on  the  work  in  sections  or  be  answerable  for  the  oonsequenoes,  nnless  he 
gives  reasonable  notice  that  he  will  pursue  another  method.  If  the  defend* 
ant  has  undertaken  to  brace  or  underpin  his  neighbor's  house,  he  tnust^  at 
his  peril,  nse  reasonable  care:  Covington  t.  Oeylor,  Kentucky  Ct.  App.,  Juns^ 
1892;  but  if  he  has  declined  to  do  this  he  must  give  the  adjoining  owner 
reasonable  facilities  for  obtaining  artificial  support,  including  a  temporary 
privilege  of  shoring  up  the  house  by  temporary  supports  based  upon  the  ex* 
ca  vator*s  land:  2  Shearman  and  Redtield  on  Negligence,  sec.  701.  In  LoiuismUs 
ffr,  R.  R,  Co.  V.  Bonhayo,  Kentucky  Ct.  App.,  Feb.  1893,  it  was  ruled  that 
}  "  tvy  blnsting  was  negligence,  but  in  Marvin  t.  Brewster  etc  Co.,  55  N.  Y. 
5  'tS,  14  Am.  Rep.  322,  the  court  held  that  the  right  to  blast  in  a  mine  so  as  te 
si > -ike  or  injure  the  dwelling  of  the  surface  owner  and  disturb  his  enjoyment 
!■  t  o  be  tested  by  the  necessity  therefor,  and  that  so  long  as  the  surface  of  tht 
^•-  -mrl  itself  is  not  sffected,  the  mine  owner  is  not  answerable  for  the 
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bg  ftod  crumbliiif^  of  the  honaes.    ** la  it  not  the  rale," Mked  Jnatice  Folger 
m  bii  opinion,  "  that  whatever  aa  adjacent  owner  ean  do  upon  hia  own  land, 
eeofined  within  that^  and  neoeeaary  for  the  oonrenient  and  benefioial  enj<qr« 
ment  of  it^  which  worka  do  phyaical  injary  to  hia  neigh bor'a  poeaaeaion  lA 
Ua  nataral  atate,  he  may  do  without  liability  to  hia  neighbor,  although  It 
■ay  work  phyaical  injary  to  a  boilding  lately  erected  thereon  by  hia  neigh- 
bor? la  Ihis  exemption  from  liability  confined  to  a  caae  of  lateral  preaanref 
•  •  •  •  He  ia  not  bound  to  anpport  the  building  ao  long  aa  he  afforda  a  aap- 
port  anffioient  for  the  aoil  without  the  building. "    To  ua  the  rule  of  the  first 
of  theee  two  caaea  aeema  the  more  correct.    That  it  ia  acientifically  inaoou- 
rate  to  apeak  of  bleating  aa  aomething  which  ia  ''confined  to  the  land  "  on 
which  it  ia  carried  on  aeema  to  ua  perfectly  clear.    The  Tibrationa  oanaed 
thereby  extend  over  a  greater  or  leaa  area,  according  to  the  violence  of  the 
axploeion.    Gaa  any  valid  diatinction  be  drawn  between  the  innaible  more* 
manta  of  the  partidea  of  air  and  earth  which  produce  the  Tibrationa  and  jart 
from  whidi  damage  enanea,  and  the  riaible  movementa  of  the  aoUd  matter 
which  ia  often  acattered  upon  the  adjoining  land  by  anch  explosiona,-^a  con* 
aaqaence  which  undeniably  raiaea  a  liability  for  damage:  Hag  ▼.  Oohoea  Cb.,  % 
N.  Y.  102;  51  Am.  Dec  279.    The  doctrine  laid  down  in  Marvm  r.  Brewder 
^  Coi.  55  N.  y.  538.  14  Am.  Rep.  322,  muat,  we  think,  be  regarded  aa  a 
baity  generalization  made  without  a  due  regard  to  the  atartling  resulta  to 
which  it  leada.     Common  aense  rcTolta  at  the  idea  that  a  landowner  can 
hwfoUy  let  off  a  heavy  chart^e  of  powder  within  a  few  feet  of  hia  neighbor'a 
hoilding,  and  eacape  all  liability  for  ita  deatraction  if  the  ahock  would  not 
biYe  injured  the  natural  aorface,  and  from  the  explanation  of  the  rationed^  of 
t]ie  shock  which  physical  aoience  furnishea,  it  ia  apparent  that  common  aenae 
in  thia  instance,  aa  in  many  othera,  conduota  ua  to  a  concluaion  which  ia 
Isgally  aound  and  fully  juatified  by  analogiea.    The  decision  in  the  New  York 
ciae,  however,  may  very  well  rest  on  the  more  apecial  ground  that  the  extent 
d  the  mining  righta  depended  on  a  reaervation  in  a  deed,  and  that  the  gran* 
tee  of  the  aurface,  and  thoae  who  aucoeeded  to  hia  rights,  being  fairly  charge* 
able  with  the  knowledge  that  blasting  is  usnal  in  mining  operations,  must  h% 
regarded  aa  having  bailt  with  a  full  understanding  of  the  risks  they  were  run* 
nmg  and  an  implied  promise  not  to  hold  the  mine  owner  anawerable  for  in* 
juries  caused  by  the  vibrations.     So  it  haa  been  held  that  if  the  plaintiff  haa 
impliedly  agreed  that  the  excavation  may  be  made  by  blasting,  and  the  blast* 
iog  is  not  negligently  done,  he  cannot  recover  for  the  reaalting  injuries:  Cos- 
leKerrsr  v.  AmUt  13  Mo.  App.  575.     If  the  defendant,  in  excavating,  haa  in* 
jored  his  own  wall,  and  thus  damaged  one  belonging  to  his  neighbor,  who  by 
bit  permission  had  rested  it  on  the  wall  from  which  the  support  haa  been 
withdrawn,  he  will  be  liable  for  the  injuries:  Brown  v.  Windwr^  1  Cromp.  k  J. 
20;  but  there  ia  no  implied  obligation  between  the  ownera  of  distinct  parte 
of  baildings  which  will  enable  either  to  maintain  an  action  againat  the  other 
for  mere  refnaal  or  neglect  to  repair  hia  tenement  whereby  the  plaintiff 'a 
part  is  injured:  Pierce  v.  Dyer^  109  Mass.  374;  12  Am.  Rep.  716.    The  per* 
MQ  excavating  ia  not  liable  for  damages  to  an  adjacent  building  unless  he 
knew,  or  had  good  reason  to  believe,  that  the  removal  of  the  earth  would 
OQoasioa  the  damagee  before  the  necessary  support  could  be  obtained:  Shrieva 
V.  Slokea,  8  K  Mon.  453;  48  Am.  Dec  401;  and  if  the  house  be  ao  weak  that 
it  ouinot  stand  the  reasonable  improvement  of   the  defendant's  property 
when  ooaducted  with  akill  and  care,  any  loas  sustained  by  the  plaintiff  ia 
^mmvm  absque  injuria:  Shafer  t.  WiU(m,  44  Md.  268.     But  if  negligence  ia 
^MWD,  the  mere  fact  that  the  houae  waa  in  bad  condition  and  ready  to  fall 


470        Larson  v.  Metropolitan  Street  R't  Co.     [MiBsouii, 

ill  a  few  months  will  not  e.'ccuse  th«  defendant;  Dodd  t.  Hobne,  1  Ad.  4  & 
«93;  ShiC{fer  ▼.  Wihon,  44  Md.  268.  The  removal  of  support  by  the  drmnuig* 
ef  one's  own  land  will  not  raise  a  cause  of  action:  PoppleweU  r.  Hodtmrnm^ 
1..  R.  4  £x.  248.  Evidence  of  what  is  usaally  done  by  builders  in  digging 
ander  such  circumstances  is  admissible  as  bearing  on  the  question  of  resaooi* 
able  oare:  Shieve  r.  Stoha,  8  B.  Men.  463;  48  Am.  Dec  401:  and  teatimcRiy 
that  the  defendant  consulted  a  skilled  architect  as  to  the  steps  necsssaiy  to 
}/rotect  the  building  is  competent  eWdence  on  that  point:  Winn  ▼.  Abelt§,  36 
Kan.  86;  67  Am.  Rep.  138.  It  is,  of  course,  the  province  €i  the  jnry  to 
decide  whether  there  has  been  negligence  or  not:  PanUm  t.  SMind,  17 
Johns.  92;  8  Am.  Dec.  369;  Quinqf  t.  /ones,  76  BL  231;  29  Am.  Bep.  243; 
Conboy  v.  2)idktiisofi,  92  CaL  600;  Mcthur^  r.  Orani,  26  N.  J.  L.  356;  67  Am. 
Dec  49. 

DcTT  or  PiBsoH  ExoATATnio  TO  Grrx  Konci  io  Tm  Owhse  ot  tsx  Ah- 
JAOBMT  Building.  —  A  number  of  decisions,  both  in  thia  oonntry  and  in 
England,  have  established  the  reasonable  rule  that  beforo  ezcaTations  are 
begun  notice  mnst  be  given  to  the  owner  of  the  premises  which  wiU  be  eo^ 
dangered:  Peyton  t.  Mayor  etc  q/*  London,  9  Barn,  ft  C.  324;  Maaaey  ▼.  Qo9* 
dor,  4  Car.  k  P.  161;  «^Ofiei  r.  Bkrd,  6  Barn,  ft  AdoL  837;  Beard  ▼.  Murphy, 
87  Vt.  99;  86  Am.  Dea  693;  Shqfer  ▼.  WiUon,  44  Md.  268;  Winn  r.  Abeiet, 
86  Kan.  86;  67  Am.  Rep.  138;  GovinffUm  v.  Oeyhr  (K.y.),  June,  1892;  SckulM 
▼•  Byer$,  63  N.  J.  L.  442;  26  Am.  St  B«p.  435,  and  the  principal  case.  In 
Schultn  ▼.  Byertt^  63  K.  J.  L.  442,  26  Am.  St.  Rep.  435,  a  Tigorous  dissenting 
opinion,  a  portion  of  which  is  cited  in  the  note  to  the  case  in  the  present 
series,  was  delivered  by  Justice  Magie,  and  concurred  in  by  Justice  Reed. 
The  essence  of  the  objection  made  to  the  rule  was  that  a  judicial  determina- 
tion that  notice  was  necessary  in  such  cases  could  not  prescribe  the  form  of 
notice,  or  fix  the  time,  or  provide  for  constructive  notice,  and  referenoe  wss 
made  to  the  English  case,  Chadwiek  v.  Trower,  6  Biug.  N.  C.  1,  in  which  it 
was  held  that  the  mere  juxtaposition  of  two  buildings  does  not  impose  the 
duty  of  giving  notice  upon  one  who  is  about  to  pull  down  his  own  walL  The 
question  is  not  free  from  difficulty,  but  the  doctrine  that  the  failure  to  give 
notice  is  negligence  per  «e  is  perhaps  sufficiently  supported  by  adverting  to 
she  iutolerable  consequences  of  establishing  any  other  rule.  For  omr  own 
part,  we  think  that  a  landowner  who  should  proceed  with  his  ezcaTation 
without  regard  to  the  existence  of  a  building  on  the  adjoining  land,  and 
without  taking  steps  to  warn  the  owner  of  the  building,  and  give  him  an 
opportunity  to  protect  himself,  is  guilty  of  a  gross  riolation  of  neighborly 
comity,  which  certainly  does  not  entitle  him  to  any  favor.  Judged  by  the 
standards  of  everyday  life  and  conduct,  such  a  course  is  certainly  an  omis* 
aion  to  do  what  no  reasonable  and  fair-minded  man  would  omit  to  do,  and  if 
the  courts  in  such  a  case  think  proper  to  crystallixe  the  common  opinion  of 
mankind  into  a  legal  ruin,  they  are  merely  repeating  in  another  instance  the 
process  by  which  the  entire  law  of  negligence  has  been  built  up.  The  diffi- 
culties which  Justice  Magie  dwells  upon  would,  we  fancy,  be  found  very 
trifling  in  practice,  or  rather  they  have  been  found  so,  for  the  general  acoept* 
ance  of  the  doctrine  that  notice  is  necessary  has  undoubtedly  been  the  prin- 
cipal reason  why  the  rapid  growth  of  our  great  cities  has  gone  on  with  so 
little  friction  between  landowners,  and  so  little  damage  to  buildings.  Before 
the  enormous  advantages  that  arise  from  thus  compelling  the  parties  to  act 
in  a  spirit  of  mutual  forbearance,  the  objections  levelled  against  the  dootriat 
see  SB  to  sink  into  significance.    It  was  probably  a  regard  for  these  ooander* 
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atinns  which  led  the  legiilatara  of  California  to  prorida  that  radh  notion 

must  be  givon:  Cal.  Civ.  Code,  mo.  832.    The  object  of  this  notioet  is  that 

^hm  owner  of  the  building  may  have  hie  attention  ealled  to  the  work,  and.  If 

eiecesaary,  shore  up  hie  wall  and  strengthen  his  foundation;  and  the  giving 

of  the  notice  does  not  relieve  the  person  excavating  from  the  duty  of  osing 

ortUnary  care  and  skill,  and  taking  the  proper  precautions  to  sustain  the  land 

of  the  coterminous  proprietor:  Conbojf  v.  Dickituont  92  Cal.  600.    Provided 

the  notice  be  given,  the  rightfl  of  the  parties  are  the  same  as  they  are  at  oom« 

mon  law,  and  therefore,  if  the  work  is  so  conducted  that  the  land,  without 

•Jie  weight  of  the  edifice,  would  not  have  fallen,  the  whole  duty  of  the  ezea^ 

vatofT  has  been  performed:  A^Um  v.  Nolan,  63  Cal.  269.    This  statutory  pro- 

Tision  does  not  avail  to  create  a  right  in  favor  of  the  ezcavstor  against  the 

adjacent  owner,  and  if  the  former,  after  notifying  the  latter  of  his  intenttoa 

to  excavate,  expends  money  in  support  of  the  walls  of  the  building  endaa* 

gered,  the  expenditure  is  for  his  own  use  and  benefit,  and  he  cannot  rseovar 

the  outlay  from  the  owner  of  the  building:  Fh'§i  NaL  Bank  v»  VUkffra,  9S 

<3al.  96u 

Semedlea  for  the  Violation  of  the  Blffht  of  X«ateral  Support. 
iHjURcnoHS. — The  considerations  which  lead  a  court  of  equity  to  inter- 
fere in  aid  of  the  right  of  lateral  support  are  the  same  as  those  which  lead 
it  to  interfere  in  the  case  of  other  trespasses,  and  preventive  relief  will  be 
given  if  the  acts  done,  or  threatened  to  be  done,  would  be  ruinous  or  irre* 
parable,  or  would  impair  the  just  enjoyment  of  the  property  in  the  future: 
2  Story's  Elquity  Jurisprudence,  sec  926;  Kerr  on  Injunctions,  366;  Buni  v, 
Peake,  1  John.  (Eng.)  705;  Bimungham  ▼.  AlUn,  L.  R.  6Ch.  Div.  284.    Thus 
an  injunction  will  issne  to  restrain  an  excavation  so  close  to  a  boundary  line 
that  the  neighbor's  land  will  fall  into  it,  though  the  pecuniary  damage  threat- 
ened is  slight:  Trowbridge  ▼.  7'nie,  62  Conn.  190;  52  Am.  Rep.  679;  and  will 
a  foriiori  be  granted  where  the  excavation  it  unreasonably  deep:  Farrand  v. 
Jiai-^iaU,  19  Barb.  380.    On  the  ground  that  the  damage  from  the  excavation 
in  a  mine  would  be  irreparable  if  carried  up  to  the  line  allowed  by  an  act  of 
parliament,  it  has  been  held  that  the  operations  might  be  restrained  beyond 
that  line  and  to  as  great  a  distance  as  might  be  considered  reasonably  neeee- 
sary  for  safety:  Midland  R*y  v.  CheekUy,  L.  B.  4  £q.  28.     So  also,  in  * 
proper  case  the  person  excavating  may  be  prevented  from  endangering  an 
adjacent  building  by  digging  below  a  certain  level:  Rigby  v.  Bennett^  L.  R.  21 
Ch.  Div.  559,  the  facts  of  which  have  already  been  noticed.    Since  persons  en* 
tering  upon  the  surface  of  laud  in  the  exercise  of  the  right  of  eminent  domain 
sre  not  bound  by  a  release  from  the  surface  owner  exempting  the  owners  of 
underlying  minerals  from  the  obligation  of  surface  support,  such  mine  own* 
ers  will  be  entitled  to  an  injunction  restraining  a  corporation  from  entering 
upon  the  overlying  surface  to  construct  a  pipe  line,  until  payment  or  security 
for  compensation  for  the  easement  of  support  which  is  acquired  as  a  matter 
of  law  by  such  entry:  Venaillea  Oat  etc  Co.  v.  Versaillss  Fuel  Co,,  181  Pa. 
St  522.     On  the  other  hand,  it  was  held  in  McMaugh  v.  Burke,  12  R.  L  499- 
that  an  injunction  would  not  be  granted  unless  some  serious  injury  was  im, 
minenty  the  court  basing  its  opinion  on  the  ground  that  "  an  owner  of  the  land 
has  a  right  to  excavate  it,  and  to  carry  the  excavations  so  near  to  the  ad* 
joining  owner  as  he  can  without  loosening  it,**  and  that  "  ordinarily,  even  if 
the  land  of  the  adjacent  proprietor  is  thrown,  the  injury  is  so  slight  that  tha 
lemedy  at  law  is  entirely  adequate. "    It  was  at  the  same  time  intimated 
that,  if  the  bill  had  shown  that  the  land  threatened  had  been  built  npon,  of 
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had  "anything  peeuli&r  in  its  •ita&tion  or  eiroumstances  which  required 
protection  of  a  court  of  equity, "  relief  might  have  been  granted.  This  de- 
cision seems  to  be  directly  opposed  to  Tt-owhridge  t.  True,  52  Conn.  190,  52 
Anu  Bep.  579,  in  to  far  as  it  makes  the  imminence  tff  **  serioas  injur j  "  a 
requisite  prerequisite  to  the  issue  of  the  decree.  In  the  caaes  whars  a  build- 
ing is  not  entitled  to  any  special  protection  against  tha  oonsequenoe  of  an 
ezcaTation,  either  by  prescription,  or  by  grant  from  the  owner  of  the  adjacent 
lot  upon  which  it  is  going  on,  and  the  excavator  is  conducting  his  operationa 
with  reasonable  skill  and  care,  no  {^and  for  the  interference  of  equity  ia 
ahown:  LoicUa  r,  ffolbrook,  4  Paige,  169;  25  Am.  Dea  524;  TmutaU  t.  CSbrss* 
ttan,  80  Va.  1;  56  Am.  Bep.  581,  Nor  will  the  damage  caused  by  ezcaTating 
streets,  unless  possibly  in  extreme  oases,  call  for  prcTcntiTa  relief:  FeUotm§ 
T,  New  Haven^  44  Conn.  240;  26  Am.  Rep.  447.  An  indispensaUo  pro- 
requisite  to  the  granting  of  an  injunction  ia  that  tha  rights  of  the  petitioniar 
should  be  clearly  established,  and  ha  **  must  make  a  much  stronger  oaaa  to 
oall  for  the  intorferenoe  of  a  court  of  equity  where  tha  damage  is  meralj 
threatened,  and  no  damage  has  actually  occurred,  because  you  have  no  facta 
to  go  by  but  only  opinion,  and  in  the  other  case,  yon  have  actual  facta  to 
go  by.  If  some  damage  has  occurred,  it  makes  it  manifest  and  certain  that 
further  damage  will  occur  by  reason  of  the  prosecution  of  the  work  ":  .A&tn- 
ingham  v.  AUen^  L.  R.  6  Oh.  Div.  284,  per  Jessel  M.  R.  The  injunction  may 
be  cast  in  any  form  which  may  be  necessary  for  the  adequate  protection  of 
the  plaintiff;  hence  it  was  held  in  EUioU  v.  NwiJieasUrn  R'y  Co.,  10  H.  L. 
Cas.  333,  .that  an  injunction  restraining  an  adjoining  mine  owner  from  work- 
ing his  mines  so  as  to  endanger  the  bridge  abutments  of  a  railway  company 
need  not  define  by  metes  and  bounds  the  limits  within  which  working  is  to 
be  prohibited.  This,  it  was  said,  was  altogether  impracticable,  becaaae  it 
was  not  possible  to  determine  beforehand  to  what  extent  the  workings  might 
deprive  the  railway  of  the  adjacent  support,  which  of  right  thay  ought  to 
have. 

AcnoN  POB  Daicagis.  —  Whether  an  action  will  lie^  in  any  partienlar 
case,  depends  npon  the  absolute  or  qualified  character  of  the  right  to  rapport. 
The  general  rules  cannot  be  better  expressed  than  in  the  words  of  the  oonrt 
in  Fokff  V.  Wyeih,  2  Allen,  131;  79  Am.  Dec  771:  "For  any  injury  to  his 
soil  resulting  from  the  removal  of  the  natural  support  to  which  it  is  entitledi 
by  means  of  excavation  on  the  adjoining  tract,  the  owner  has  a  legal  remedy 
in  an  action  at  law  against  the  party  by  whom  the  work  haa  been  done,  for 
the  mischief  thereby  occasioned*  This  does  not  depend  upon  negligence  or 
unskillfulness,  but  upon  the  violation  of  a  right  of  property  which  has  been 
invaded  and  disturbed.  This  unqualified  rule  is  limited  to  injuries  caused 
to  the  land  itself,  and  does  not  afford  relief  for  damages  by  the  same  means 
to  artificial  structures.  For  an  injury  to  buildings,  which  ia  unavoidably 
incident  to  the  depression  or  slide  of  the  soil  on  which  they  stand,  caused  by 
the  excavation  of  a  pit  on  adjoining  land,  an  action  can  only  be  maintained 
when  a  want  of  due  care  or  skill,  or  positive  negligence,  has  oontributad  to 
produce  it."  This  statement,  however,  must,  as  will  be  seen  from  previous 
portions  of  this  note,  be  supplemented  by  the  rule,  that  the  right  of  recovery 
for  damages  to  buildings  also  exists  where  it  has  been  acquired  by  statute^ 
express  agreement,  or  prescription.  The  character  of  the  right,  when  thus 
acquired,  is  the  same  as  the  right  which  pertains  to  the  soil  itaelf :  Bottom 
%  Baekhouae^  Ei.  B.  ft  K  655. 

8iatuU  of  LimitaUoru,  —  Since  the  right  of  the  party  whoM  land  Is  intor- 
lered  with  by  the  subsidence  which  follows  the  excavation  is  merely  a  right 
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to  the  ordiuary  enjoyment  of  the  land,  no  eaiiM  of  action  will  aeorna,  iintO 
tiie  damage  actually  oocars:  Bonomi  ▼.  Baekhouae,  El.  B.  &  K  645;  S.  C 
m6  norau,  Baekhomae  r.  Btmomi,  9  H.  L.  Om.  503^  revening  tha  judgment  of  the 
oonrt  of  qneen*e  bench,  and  overruling  NkkUm  ▼.  WHUanUt  10  Ex.  259,  oo 
this  point. 

Wio  May  Sue,  —Generally,  of  oonrsa,  theea  actions  will  ha  broaght  by 
the  abaolnte  owner  of  the  land,  but  it  ia  well  settled  that  a  reversioner  may 
also  sue:  Bonomi  r.  Backhoum^  EL  B.  &  K  622;  Bibbyr.  Oarier,  4  HorL  ft  N. 
153;  Jefriea  v.  WiUiams,  6  Ex.  792;  and  in  Auaiim  r.  Hudmm  S.  It.  Co,,  25 
N.  Y.  334,  it  waa  held  that  a  lessee  might  recover  damages  for  injuries  to  a 
building  though  such  injuries  war*  inflicted  while  a  sublessee  was  occupy* 
ingit. 

WTko  i$  Liable  far  Damagee,  —The  general  rule  is  that  an  action  may  be 
maintained  against  anyone  who  causes  the  injury,  whether  he  is  the  owner 
of  the  adjoining  land  or  not  This  follows  from  the  fact  that,  as  has  been 
already  shown,  the  right  of  a  landowner  to  have  hit  soil  sustained  by  that 
adjacent  to  it  is  an  absolute  right,  and  that  tha  right  to  have  artificial  stni<^ 
tares  supported  is,  when  it  has  been  acquired,  of  the  same  absolute  characters 
See  QUmort  v.  Drigeoll,  122  Mass.  199;  23  Am.  Rep.  312.  The  various  ap- 
plieations  of  this  rule  are  illustrated  in  the  cases  already  cited  in  this  note. 
The  principle  that  anyone  who  takes  a  servient  tenement  takes  it  cum  onere 
applies  to  the  easement  of  lateral  and  subjacent  support  as  to  other  ease- 
ments. Thus  where  a  landowner  conveys  a  tract  reserving  all  the  underly- 
ing coal,  with  the  right  of  mining,  excavating,  and  conveying  away  the  same, 
sad  subsequently  grants  to  another  the  privileges  so  excepted,  the  latter  is 
liable  for  a  subsidence  of  the  surface  caused  by  his  excavations:  Carlin  v, 
ChappH,  101  Pa.  St.  34S:  47  Am.  Rep.  722.  In  Winn  v.  Abelea,  35  Kan.  85, 
57  Am.  Rep.  138,  a  tenant  sought  to  hold  his  landlord  liable  for  permitting 
the  soil  on  the  adjoining  lot  to  be  so  removed,  pursuant  to  an  agreement 
with  the  owner  thereof,  as  to  injure  the  leased  building.  It  was  held,  how- 
ever, that,  in  the  absence  of  evidence  of  carelessness  or  unskiUfulness  in  the 
work,  no  recovery  could  be  had,  the  court  saying  that,  "if  an  emergency 
arises  during  the  term  of  the  tease,  which  makes  it  necessary  that  something 
•hoold  be  done  to  preserve  the  building  from  destruction  or  material  dam- 
igSb  and  which  did  not  occur  through  the  fault  of  the  landlord,  ha  would 
have  a  right  to  do  what  was  reasonably  necessary  to  preserve  it  from  destruc- 
tion or  injury."  Where  the  chairman  of  a  street  committee  orders  certain 
excavations  to  be  made,  as  he  might  lawfully  do,  but  the  work  is  carried  out 
by  the  street  commissioner,  a  distinct  and  independent  officer  of  the  corpo- 
ration, not  appointed  or  controlled  by  the  committee,  such  chairman  is  not 
liable  for  resulting  injuries:  lieOuire  ▼.  Orani,  25  N.  J.  L.  356;  67  Am. 
Dec.  49. 

AeU  ^Independent  Contraeton.  — The  extent  of  the  liability  of  the  land* 
owner  for  the  acts  of  a  contractor  by  whom  the  excavation  is  made,  seems 
to  depend  upon  whether  the  foundation  of  the  liability  is  the  violation  of  an 
absolute  right  or  mere  negligence.  Thus  the  owner  of  a  house  who  is  not 
entitled  to  have  it  supported  by  the  adjacent  land  cannot  recover  from  the 
owner  thereof,  where  a  competent  contractor  has  been  employed:  Oayford 
V.  NkhoU,  9  Ex.  702;  Myer  v.  Hobbe,  57  Ala.  175;  29  Am.  Rep.  719;  Aeton  v. 
Kolan,  63  GaL  269;  Steveneon  v.  Wallace,  27  Gratt.  77;  McOuire  ▼.  Grant,  25 
N.  J.  L,  356;  67  Am.  Deo.  49.  On  the  other  hand,  if  the  building  is  en- 
titled to  be  so  supported,  the  person  is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  mischief,  and  cannot  relieve  himself  of  his 
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responsibility  by  employing  some  one  else  to  do  what  is  neoeeaary  to 
veut  the  act  he  had  ordered  to  be  dono  from  beooming  wrongfol:  ^owea  ▼. 

Pla(€,lL.^Q,KD.22U8tevenmmw.Wattaee,2:  QntLTJ.  80^  aJbo^  if  a 
trespaH  of  this  kind  is  oommitted  in  oarrying  ont  plans  devised  by  the  land- 
owner, he  is  liable  for  the  injuriea  which  may  follow:  Mamer  t.  rsesrwi,  69 
III.  4S4.  The  principal  ease  also  establishes  the  further  principle  that  inter- 
ferenoe  with  the  contractor's  work,  which  amoants  to  a  control  of  the 
methods  by  which  it  is  to  be  carried  on,  will  render  the  employer  liabls, 

Dtfenses.  —The  fact  that  the  landslide  would  not  hare  ocourred  hot  fv 
the  acts  of  persons  other  than  the  platntifi^  in  erecting  buildings  on  their 
own  land,  is  no  defense.  *'  When  one  nndertakes  to  make  an  ezoavatien  oa 
his  own  land,  he  mnst  consider  how  it  will  be  likely,  in  view  of  the  existing 
and  actual  occupation  of  others,  to  affect  the  soil  of  his  neighbor  *:  Foleg  r. 
Wyeth,  2  Allen,  131;  79  Am.  Dec.  771.  Nor  is  the  right  of  recovery  for  in- 
jury to  a  building  sfTeoted  by  the  fact  that  the  injury  was  caused  by  an  act 
which  mediately  damages  the  building  of  the  defendant  himself,  nor  by  the 
fact  that  the  plaintiff  does  not  interfere  with  the  work,  for  ha  has  a  nght  to 
a«snme  that  the  work  will  be  conducted  with  reasonable  skill:  Brown  v. 
Windsor^  1  Cromp.  k  J.  20.  If  a  house  is  so  badly  ooustructed  that  its  fall 
could  not  have  been  arrested  by  timely  precautions  on  the  part  of  the  per- 
son excavating,  that  circumstance  will  not  be  a  bar  to  an  action  against  the 
person  excavating,  but  may  be  considered  in  the  question  of  damagee:  Su' 
«e9i>tOfi  V.  WaUaeet  27  Gratt  77.  Nor,  in  an  action  for  injury  to  the  plaintiffs 
premises,  in  consequence  of  the  pulling  down  of  the  defendant's  honse  ad- 
joining, is  the  plaintiff  barred  from  recovering  damages  for  the  injuries 
actually  caused  by  the  negligence  of  the  defendant  by  the  fact  that  he 
himself  has  not  used  those  precautions  which  it  was  his  duty  to  adopt: 
}Valten  v.  P/eil,  Moo<ly  k  M.  362  (per  Lord  Tenterden). 

Damagea^  generally,  —  Damages  to  the  soil  itself  may  always  be  recovered 
where  it  would  have  fallen  without  the  weight  of  the  building:  nktanitm  v. 
Hancock,  12  Mass.  220;  7  Am.  Dec  57:  OUTnore  v.  DrUooU,  122  Mass.  199;  2S 
Am.  Rep.  312;  Foley  v.  Wyeth,  2  Allen,  131;  79  Am.  Deo.  771.  Damages 
for  negligence  in  failing  to  give  notice  cannot  be  recovered  in  an  action  of 
trespass  quart,  elatuttm/regil,  but  might  be  in  case:  Mamer  v.  Lussem,  05  IlL 
484.  A  railroad  company  which  has  constructed  its  line  aoroes  a  lot  in  isch 
a  manner  as  to  render  a  retaining  wall  necessary  cannot  show,  in  rednctioo 
of  damages,  that  the  wall  is  also  necessary  for  the  protection  of  its  own  rosd- 
bed,  and  that  it  has  taken  measures  for  its  oonstruction,  even  though  sndi 
offer  of  proof  is  accompanied  by  a  stipulation  that  the  company  will  build 
the  wall,  and  in  case  it  was  not  built,  the  plaintiff  might  recover  in  another 
action  the  expense  of  building  it:  Thomp$on  v.  AiUwaukee  €te,  S.  R.  Co^,  27 
Wis.  93. 

Comequential  Damages  to  BuHdings,  —  It  has  already  been  shown  that  s 
direct  recovery  for  injuries  to  artificial  structures  cannot  be  had  except  the 
right  has  been  acquired  by  statute,  grant,  or  prescription,  or  where  the  per- 
son excavating  has  been  guilty  of  negligenoe.  Sometimes,  however,  the 
question  has  presented  itself,  whether,  suppoeing  that  the  land  would  have 
fallen  by  its  own  weight,  the  damages  may  include  those  oansed  by  injuries 
to  the  structures  which  may  happen  to  have  been  placed  thereon.  The  Eng- 
lish rule  undoubtedly  is,  that  the  jury,  in  estimating  the  damagee  under 
such  circumstances,  may  take  these  oonsequential  injuries  into  aceounti 
J^amer  v.  Knowles,  6  Hurl.  &  N.  459;  Hunt  v.  Peake,  I  John.  (Eng.)  705;  Stro- 
ytmr.  Knowles,  6  UurL  k  N.  454;  Broum  v.  Bobina,  4  HurL  &  N.  180.    The 
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«ame  doctrine  has  been  emphfttically  indorsed  in  the  recent  ease  ol  ^teoriM  ▼• 
Richmond^  88  Va.  992;  29  Anu  St.  Rep.  758;  bat,  on  the  whole,  the  AmerioM 
«oarte  eeom  to  have  rejeoted  it:  Thurnion  r.  Haneodt,  12  Mmi.  220;  7  Am. 
Dea  57;  Foi^  t.  Wyeih,  2  Allen,  131;  79  Am.  Deo.  771;  OUman  t.  Dri§eoU^ 
122  MaM.  199;  23  Am.  Rep.  312;  Pantan  ▼.  Holland,  17  Johns.  92;  8  Am. 
Dec.  360.    The  language  in  Beard  ▼.  Murphy,  37  Vt  99,  86  Am.  Dec.  893^ 
eeem%  however,,  rather  to  indicate  a  leaning  in  the  direction  of  the  English 
doctrine,  the  oourt  merely  declining  to  pass  upon  the  point  on  the  ground 
that,  so  far  as  the  bill  of  exceptions  showed,  the  attention  of  the  trial  eoml 
bad  not  been  called  to  any  such  theory  of  olaim,  nor  any  instrnetion  to  the 
,^iiry  asked  for  on  such  a  basis.     Since,  as  was  remarked  in  Oonhojf  ▼,  DkUch^ 
«9«,  92  CaL  600,  the  only  question  presented  under  circumstances  showing 
B'^gltgence  on  the  defendant's  part  was,  "  Did  the  defendant  take  reasonable 
pr-K»otions  to  sustain  the  plaintiff's  house?  "  and  since  it  is  also  undeniable 
that  a  person  is  liable  for  the  natural  and  probable  consequences  of  his  neg« 
ligence,  there  is  apparently  no  escape  from  the  oonclnsion  that  in  these  cases 
a  liability  for  injuries  to  any  artificial  structure  on  the  land  exists.     Kor, 
perhaps,  would  it  be  inconsistent  with  principle  to  go  a  step  farther,  and  hold, 
as  a  matter  of  law,  that  to  dig  so  near  a  neighbor's  land  that  it  will  fall  by 
its  own  weight  is  negligence  pn*  se.     Such  a  principle  would  certainly,  as 
was  suggested  in  a  note  to  SUarna  v.  Richmond,  29  Am.  St.  Rep.  758,  supply 
as*with  a  simple  and  straightforward  rule  by  which  to  test  the  extent  of  the 
responsibility  in  these  casea     Another  ground  upon  which  the  English  rule 
may  be  sustained  is,  that  the  act  of  causing  a  neighbor's  land  to  subside  by 
its  natural  weight  is  wrongful  in  itself,  and  therefore  renders  the  excavator 
liable  for  all  damages,  remote  as  well  as  immediate:  Wood  on  Nuisances,  seo. 
201.    There  certainly  appears  to  be  no  valid  reason  why  the  responsibility 
of  a  person  who  excavates  his  land  so  near  to  its  boundary  line  that  the  op- 
eration of  unvarying  and  well* understood  physical  laws  will  cause  the  neigh* 
bor's  soil  to  slip,  and  the  responsibility  of  a  person  who  carries  his  excava- 
tion the  least  distance  beyond  the  boundary  line,  should  be  measured  by 
different  standards.     In  the  latter  case  the  liability  for  damages  to  the  build- 
ing  certainly  exists:  Mamer  v.  Lusaem,  65  III.  484.     Why  should  it  not  be 
sdmitted  to  exist  in  the  former  ease  also?    In  England  there  is  a  salutary 
qaalification  of  the  general  rule,  which  prevents  recovery  where  there  would 
hare  been  no  appreciable  subsidence  but  for  the  existence  of  the  wall  which 
is  injured:  SmUh  ▼.  Thaekerah,  L.  R.  1  Com.  P.  564;  and  this  indicates  quite 
satisfactorily  the  place  where  the  line  should  be  drawn  so  as  to  prevent  the 
rale  from  clashing  with  the  more  comprehensive  principles  which  regulate 
the  rights  and  liabilities  of  adjoining  owners  in  regard  to  artificial  structures. 
But  whatever  doctrine  may  ultimately  prevail  in  the  courts  of  this  country, 
it  is  at  least  agreed  that  the  burden  of  proving  that  the  subsidence  of  the 
•oil  was  caased  by  the  weight  of  the  buildings,  rests  upon  the  defendant: 
Butby  V.  HoUItaw,  46  Mo.  161;  WUm»  v.  Jess,  94  111.  464;  34  Am.  Rep.  242. 
The  ^f ensure  of  DamageM  is  the  diminution  in  the  value  of  the  lot  by  reason 
of  the  defendant's  acts,  and  not  what  it  will  cost  to  restore  the  lot  to  its  for- 
mer condition:  McOuire  v.  Chant,  25  N.  J.  L.  356;  67  Am.  Dec.  49;  MoeUering 
V.  Bwms,  121  Ind.  195.     So  also  where  an  ancient  house  has  been  injured,  only 
its  value  is  recoverable,  and  not  the  expense  of  erecting  a  new  one:  Luhen  v. 
OodsaU,  Peake  Ad.  Cas.  15;  Hidfi  v.  Tfiombtmntgh,  2  Car.  k  K.  250.     And 
where  the  business  of  the  owner  of  the  house  which  is  injured  by  a  negligent 
excavation  is  thereby  broken  up,  he  can  recover  damages  for  the  loss  of 
profits  arising  from  his  business,  but  not  merely  conjectural  profits  depend* 
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iDg  on  future  eontiuji^eneies:  Sha/er  t.  IVitson^  44  Md.  868.    In  QUmgrtr, 
DriBcoO,  122  Maaa.  199,  23  Am.  Rep.  312;  it  wu  held  that  the  plaintiff  could 
not  recover  the  difference  in  market  Talna^  **  beoanse  it  did  not  appear  that 
that  difference  waa  wholly  due  to  the  injury  to  her  natural  right  "i  and  that 
"it  might  depend  npon  the  present  shape  of  the  lot,  upon  tho  improvemento 
thereon,  or  npon  other  artificial  ciroumstanoea  which  have  nothing  to  da 
with  the  natural  condition  of  the  eoil,"  and  the  amount  of  the  recovery  was 
therefore  limited  to  the  dnmagea  occasioned  by  the  loaa  of  and  injury  to  the 
•oil  alone.    It  is  not»  however,  apparent  why  the  "present  shape  "of  the 
lot  should  be  left  ont  of  aooonnt.    A  deep  excavation  on  a  eity  lot  may  very 
easily  oanse  a  subsidence  which  would  put  the  surface  of  the  adjotaing  lots 
into  such  a  shape  that  it  is  virtually  impossible  to  build  npon  them,  or  use 
them  for  any  purpose,  without  either  restoring  the  fallen  soil  to  its  fprnier 
position,  or  grading  them  down  to  a  practicable  slope.    On  the  whole,  tbe 
rnle  of  the  New  Jersey  and  Indiana  courts  seems  to  be  the  more  eqaiuUe. 
It  is  also  more  consistent  with  the  fact  that  the  letting  down  of  the  soil  is  » 
trespass,  and  should  therefore  raise  a  liability  for  all  the  injuries  which  the 
landowner,  in  his  character  as  owner  of  the  soil  itself,  has  suffered  there- 
from.   In  W/iUe  T.  Dresser,  135  Mass.  150,  46  Am.  Rep.  454,  it  was  held 
that  although  the  defendant  had  been  guilty  of  negligence  in  so  excavating 
(lis  laud  as  to  bring  down  a  portion  of  the  soil  of  an  indosure  designed  for 
a  burial  place,  and  also  a  portion  of  the  wall  surrounding  it,  the  measure  of 
damages  would  not  include  the  injury  to  plaintiff's  feelings,  the  defendant 
being  ignorant  of  the  nse  to  which  it  was  intended  to  put  the  land. 
"Neither  the  plaintiff's  ownership  of  his  land," said  the  court,  "nor  tbe 
nse  which  he  had  made  or  which  he  intended  to  make  of  it  was  sufficient 
to  identify  or  oonnect  him  with  it^  so  that  the  injury  to  it  wonld  of  itself 
bo  a  personal  injury  to  him." 
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Clio  KiasouBi,  492.] 

8LAin>BB — iHJUKcnoF.  —  A  oourt  of  equity  haa  no  power  to  restrain  a 
slander  or  libel,  and  it  can  make  no  difference  whether  the  words  ars 
ottered  concerning  a  person  or  his  title  to  property. 

Blahdbr  ot  Titlr — PowKR  ov  Equitt  to  Rbstbain.  —  The  loss  of  business 
which  results  from  the  slander  of  a  man's  title  to  his  property  is  not 
such  a  special  feature  in  the  wrong  as  will  give  a  court  of  equity  the 
right  to  interfere  by  injunction  to  restrain  the  publication  of  the  slander. 

Slandsr  ov  Titlk  —  Rbmkdt  vor.  —  Whether  the  words  oomplained  of  ars 
uttered  in  regard  to  the  plaintiff's  person  or  in  regard  to  his  property, 
it  is  for  the  jury  to  determine  if  they  are  slanderons  or  not.  After 
a  verdict  in  his  favor,  he  can  have  an  injunction  so  restrain  the  further 
publication  of  what  the  jury  has  found  to  be  an  actionable  libel  or 
slander. 

(biAirBSR  ov  TiTLS  ov  LiTrsRS  Patent  renders  the  person  uttering  the  sUm- 
dsr  liable  for  damages,  and  therefore  a  complaint  which  alleges  that  the 
defendant  has  falsely  and  maliciously  notified  persona  to  whom  the 
plaintiffs  were  about  to  sell  their  device  that  it  infringed  the  defend* 
ant's  patent^  states  a  cause  of  action. 
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Paul  BakeweU  and  JZ.  A.  Bahetoell^  for  the  appellants. 

Seddon  and  Blair^  for  the  respondents. 

Black,  J.  This  case  is  now  before  as  on  the  plaintiff's  ap- 
peal from  a  judgment  sustaining  a  demurrer  to  the  petition. 
The  petition  discloses  the  following  facts:  — 

The  plaintiffs,  Samuel  E.  Flint  and  William  F.  Mills,  are 
the  owners  of  letters  patent  issued  by  the  United  States  in 
1888,  for  a  smoke-preventing  device.  The  defendant  oorpo* 
ration  is  the  owner  of  three  letters  patent  issued  in  1877  and 
1878  for  a  device  for  aiding  combustion  in  steam  boiler  and 
other  furnaces,  and  an  air-feeding  attachment  for  locomotives, 
all  issued  to  William  S.  Hutchinson.  It  is  alleged  that  the 
inventions  described  in  the  Hutchinson  patents  are  restricted 
and  most  narrow  in  their  scope. 

Plaintiffs  state  further  that  that  they  were  negotiating  with 
the  Mermod  and  Jaccard  Jewelry  Company  of  St  Louis  for 
the  erection  of  a  smoke-preventing  device  to  be  constructed 
in  accordance  with  their  patent;  that  the  defendant  willfully 
and  maliciously,  and  with  the  intent  to  injure  the  plaintiffs 
in  the  manufacture  and  sale  of  their  smoke-preventer,  served 
upon  the  jewelry  company  a  written  notice  thereby  notifying 
that  company  that  the  smoke-consuming  device  attached  to 
its  furnace  by  Flint,  one  of  the  plaintiffs,  was  an  infringe- 
ment upon  the  Hutchinson   patents,  and   that  the  jewelry 
company  would  be  held  responsible  for  royalty,  costs,  and 
damages;  that  defendant  served  the  notice,  and  made  the 
fitalements  therein  set  forth,  knowing  that  they  were  false, 
with  the  malicious  intent  and  purpose  of  injuring  the  plain- 
tiffs in  their  business  of  manufacturing  and  selling  their  de- 
vice; that  the  jewelry  company,  fearing  suit  in  consequence 
of  the  notice,  refused  to  allow  plaintiffs  to  put  up  their  device 
until  they  gave  the  jewelry  company  an  indemnifying  bond, 
which  they  were  obliged  to  do. 

It  is  then  averred  that  defendant  gave  other  like  notices  to 
plaintiffs'  customers,  and  to  other  persons  about  to  use  their 
device;  that  these  persons  fearing  lawsuits  have  refused  to 
deal  with  the  plaintiffs;  that  before  the  issuing  of  these  no- 
tices, the  plaintiffs  were  doing  a  large  and  lucrative  business 
in  smoke  consumers,  and  that  the  loss  in  their  trade  in  con- 
sequence of  the  notices  is  very  great,  but  difficult  to  estimate. 
The  plaintiffs  allege  further  th«it  they  are  pecuniarily  re- 
eponeible;  that  their  device  is  no  infringement  whatever  upon 
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the  Hutchinson  patents;  that  they  notified  the  defendant  thai 
they  would  defend  any  suit  or  suits  brought  by  defendant  Cor 
infringement;  that  they  believe  defendant  does  not  intend  to 
sue  them  or  their  customers,  but  intends  maliciously  to  con- 
tinue to  serve  such  false  notices,  thereby  intending  to  injuro 
their  business.  They  pray  for  an  inj  unction  restraining  defend- 
ant from  making,  stating,  or  publishing,  by  notice,  circular, 
or  otherwise,  that  their  device  infringes  any  of  the  three 
Hutchinson  patents,  and  for  damages  in  the  sum  of  ten  thou- 
sand dollars. 

There  is  no  doubt  but  a  court  of  equity  has  inherent  power 
to  restrain  the  wrongful  use  of  a  trade-mark,  or  the  unauthor- 
ized  use  of  a  man's  name,  or  the  use  of  his  letters  against  hie 
will;  but  it  is  evident  that  this  case  does  not  fall  within  either 
of  these  classes.  Here  the  complaint  is  that  defendant  falsely 
and  maliciously  notified  persons  to  whom  the  plaintiffs  were 
about  to  sell  their  device  that  it  infringed  the  defendant's  pat- 
ents. Though  these  notices  do  not  defame  the  reputation  of 
plaintiffs  as  individuals  or  men  of  business,  they  do  deny  the 
right  of  plaintiffs  to  make  and  sell  the  particular  smoke-pre- 
venting  device.  *'  Where  the  plaintiff  possesses  an  estate,  or 
interest  in  any  real  or  personal  property,  an  action  lies  against 
anyone  who  maliciously  comes  forward  and  falsely  denies  or 
impugns  the  plaintiff's  title  thereto,  if  thereby  damage  follows 
to  the  plaintiff":  Odgers  on  Libel  and  Slander,  2d  ed.,  p.  139. 
To  the  same  effect  is  Townshend  on  Slander  and  Libel,  sec 
206.  Such  an  action  is  denominated  slander  of  title,  and 
this,  too,  whether  the  slander  is  published  through  the  me- 
dium of  words  spoken,  written,  or  printed.  It  was  held  by 
the  court  of  appeals,  and  properly  held,  that  an  action  at  law 
would  lie  for  a  slander  of  title  of  letters  patent:  Meyroge  v. 
Adnms^  12  Mo.  App.  330.  There  is  no  doubt  but  the  petition 
in  this  case  states  a  cause  of  action  at  law,  but  the  important 
question  is  whether  a  court  of  equity  has  power  to  enjoin  the 
slander  before  a  trial  at  law.  The  circuit  court  held  that  it 
had  no  such  power,  and  hence  dismissed  the  bill,  and  it  is 
this  ruling  which  is  now  before  us  for  review. 

Mr.  Odgers,  in  the  first  edition  of  his  book,  laid  it  down  in 
clear  and  emphatic  terms  that  a  court  of  equity  possessed  no 
such  power.  He  said:  ^  No  injunction  can  be  obtained  to  pro- 
hibit the  publication  or  republication  of  any  libel,  or  to  re- 
strain its  sale.  The  matter  must  go  before  a  jury,  who  are  to 
decide  whether  the  words  complained  of  are  libelous  or  noL 
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The  crown  has  no  authority  to  restrain  the  press,  and  the 
courts,  whether  of  law  or  equity,  camu>t,  till  after  verdict,  is- 
sue any  itijunction  ia  respect  of  any  libel,  save  such  as  are 
contempts  of  court. 

Vice-Ghancellor  Malins  asserted  a  contrary  doctrine  in 
Springhead  Spinning  Co.  ▼.  Riley,  L.  R.  6  Eq.  551,  and 
in  Dixon  y.  Holden,  L.  R.  7  Eq.  488.  In  the  latter  case 
he  says:  ^Id  the  decision  I  arrive  at,  I  beg  to  be  understood 
as  laying  down  that  this  court  has  jurisdiction  to  prevent  the 
publication  of  any  letter,  advertisement,  or  other  document, 
which,  if  permitted  to  go  on,  would  have  the  effect  of  destroy- 
ing the  property  of  another  person,  whether  that  consists  of 
tangible  or  intangible  property,  whether  it  consists  of  money 
or  reputation.*' 

In  the  subsequent  case  of  Assurance  Co.  T.  Knott,  L.  R.  10 
Ch.  142,  the  plaintiff  was  a  life  assurance  company  hav- 
ing a  large  income.  The  defendant  published  a  pamphlet  in 
which  he  commented  on  the  business  of  several  companies. 
The  pamphlet  contained  statements  to  the  effect  that  the  af- 
fairs of  the  plaintiff  were  managed  with  reckless  extravagance, 
and  that  it  was  insolvent.  The  bill  alleged  that  the  stale- 
ments  were  false,  that  they  would  be  injurious  to  the  plain- 
tiff, and  diminish  fts  profits.  Vice-Chancel  lor  Hall  refused  an 
injunction,  and  the  plaintiff  appealed.  Lord  Cairns  consid* 
ered  the  bill  as  based  on  a  libel  only,  and  then  proceeded  to 
say  if  *Uhese  comments  do  amount  to  a  libel,  then,  as  I  have 
always  understood,  it  is  clearly  settled  that  the  court  of  chan- 
cery has  no  jurisdiction  to  restrain  the  publication  merely  be- 
cause it  is  a  libel."  He  refers  to  the  opinions  of  Vice-Chan*' 
cellor  Malins  before  mentioned,  and  of  them  says:  *'I  am 
unable  to  accede  to  these  general  propositions.  They  appear 
to  me  to  be  at  variance  with  the  settled  practice  and  princi- 
ples of  this  court,  and  I  cannot  accept  them  as  an  authority 
for  the  present  application." 

The  chancery  division,  in  subsequent  cases,  recognized  the 
binding  force  of  Assurance  Co.  v.  Knott,  L.  R.  10  Ch.  142,  but 
that  division  seems  to  have  adhered  to  the  former  opinioris  of 
Vice-Chan  eel  lor  Malins,  placing,  at  first,  stress  upon  certain 
provisions  of  the  judicature  act.  It  seems  to  be  now  conceded 
that  that  act  in  no  way  enlarged  the  principles  on  which  a 
ooart  of  equity  would  act  in  granting  injunctions.  Mr.  Od- 
gers  makes  a  full  review  of  the  many  English  cases,  and  sayt 
it  must  be  taken  as  the  present  settled  practice  in  the  ohan« 
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oerj  divUion  to  restrain  libels  and  slanders  on  an  interloen* 
tory  application,  bat  he  gives  it  as  his  opinion  that  the  practice 
is  an  inixnation,  and  violative  of  the  liberty  of  the  press  and 
free  speecii,  and  that  the  rulings  will  not  stand  the  test  in  the 
House  of  Lords:  Odgers  on  Libel  and  Slander,  2d  ed.,  861, 
364. 

It  must,  we  think,  be  conceded  that  the  law  on  this  sutgect 
in  that  country  is,  at  this  time,  in  a  most  unsatisfactory  state; 
and  it  is  quite  clear  that  those  prior  decisions  there,  which  we 
are  in  the  habit  of  looking  to  as  the  foundation  of  our  law, 
deny  the  right  of  a  court  of  equity  to  enjoin  a  libel  or  slander. 
There  are  exceptions  in  star  chamber  times,  but  such  excep- 
tions serve  to  make  firm  the  general  rale  that  a  court  of  equity 
possessed  no  such  power.  The  great  weight  of  American  ao- 
thority  is  to  the  same  effect. 

The  plaintiff,  in  Brandreth  T.  Lanee^  8  Paige,  24,  34  Am. 
Dec.  368,  sought  to  restrain  the  publication  of  a  pamphlet 
which  purported  to  be  a  literary  work,  but  was  an  intended 
libel  on  the  plaintiff.  As  the  publication  could  not  be  re- 
garded an  invasion  of  the  literary  or  medical  property  rights 
of  the  plaintiff,  an  injunction  was  denied,  though  the  publica- 
tion was  a  gross  libel  upon  the  plaintiff  personally.  A  court 
of  equity,  it  was  held,  had  no  jurisdiction  to  restrain  a  libeL 
The  remedy  was  an  action  at  law. 

In  Boston  Diatite  Co.  v.  Florence  Mfg.  Co.^  114  Mass.  69,  19 
Am.  Rep.  310,  Gray,  C.  J.,  speaking  for  the  court,  said:  *^The 
jurisdiction  of  a  court  of  chancery  does  not  extend  to  cases  of 
libel  or  slander,  or  of  false  representations  as  to  the  character 
or  quality  of  the  plaintiff's  property,  or  as  to  his  title  thereto, 
H'hich  involve  no  breach  of  trust  or  of  contract"  The  court, 
in  that  case,  regarded  the  opinions  of  Vice-Chancellor  Malins, 
before  noted,  as  inconsistent  with  well-settled  principles  of 
law.  Whitehead  v.  Kitsonf  119  Mass.  484,  was  quite  like  the 
present  case.  There  plaintiffs  and  defendants  held  letters 
patent  for  inventions.  After  the  plaintiffs  had  introduced 
their  invention  and  spent  much  time  and  money  in  doing  so, 
the  defendant  falsely  represented  to  persons  likely  to  deal 
with  the  plaintiffs,  that  their  patent  interfered  with  his  patent, 
and  that  persons  using  the  patent  of  plaintiffs  would  be  in- 
fringers, and  become  liable  as  such.  The  court  held  that  the 
case  made  by  the  bill  was  not  within  the  jurisdiction  of  a 
oourt  of  equity:  Clark  v.  Dean^  143  Mass.  292,  asserts  the  same 
principle.    These  Massachusetts  cases  were  cited  with  ap- 
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proral  in  Cangumer^B  Oa$  etc.  Co.  r.  JTantcM  Ciiy  etc.  Co^  100 
Ma  601 ;  18  Am.  St  Rep.  663.  To  the  eame  effect  are  the  fol* 
lowing  cases:  Singer  Mfg.  Co.  ▼.  Domestic  Mfg.  Co.^  49  Ga.  70; 
15  Am.  Rep.  674;  Kidd  ▼.  Horry,  28  Fed.  Rep.  773;  Baltimore 
Car^heel  Co.  r.  BernU,  29  Fed.  Rep.  95;  Life  Amfn  of  America 
T.  Boogher^  8  Mo.  App.  173. 

We  live  under  a  written  constitution  which  declares  that  the 
right  of  trial  by  jury  shall  remain  inviolate;  and  the  question 
of  libel  at  no  libel,  slander  or  no  slander,  is  one  for  a  jury  to 
determine.  Snch  was  certainly  the  settled  law  when  the  va- 
rious constitutions  of  this  state  were  adopted,  and  it  is  all- 
important  that  the  right  thus  guarded  should  not  be  dis- 
turbed. It  goes  hand  in  hand  with  the  liberty  of  the  press 
and  free  speech.  For  unbridled  use  of  the  tongue  or  pen,  the 
law  furnishes  a  remedy.  In  view  of  these  considerations,  a 
court  of  equity  has  no  power  to  restrain  a  slander  or  libel;  and 
it  can  make  no  difference  whether  the  words  are  spoken  of  a 
IsraoD,  or  his  title  to  property. 

In  either  case  it  is  for  a  jury  to  first  determine  the  ques* 
tion  of  slander  or  libel  in  an  action  at  law.  This,  we  con- 
elude,  is  the  result  of  the  better  oases  in  this  country  and  in 
England. 

But  it  is  argued  in  behalf  of  the  appellant  that  this  is  a 
oase  of  libel,  plus  something  else.    If  that  something  else  is 
sufficient  to  give  a  court  of  equity  jurisdiction,  then  the  juris- 
diction is  not  defeated  because  there  is  libel  or  slander  added. 
But  what  is  that  something  else  in  this  case  7    It  is  said  to 
be  that  unfair  competition  in  business,  which  the  courts  are 
prompt  to  prevent  in  trade-mark  cases  —  that  unfair  compe* 
tition  which  results  in  loss  of  business,  owing  to  the  dread 
■wn  have  of  lawsuits.    The  answer  to  all  this  is  that  slander 
of  a  person  in  his  business  or  profession,  or  of  title  to  his 
property  is  often,  if  not  most  generally,  accompanied  with  loss 
of  business.    Indeed,  it  is  generally  laid  down  that  to  sustain 
an  action  for  slander  of  title,  special  damage  must  be  shown 
to  have  arisen  from  the  defendant's  words;  but  such  incidents 
arising  from  the  wrong  do  not  give  a  court  of  equity  the  right 
to  interfere  by  injunction.    All  this  is  clearly  stated  in  Aeeur* 
tmee  Aufn  v.  Knott,  L.  R.  10  Ch.  142. 

We  see  nothing  in  this  case  save  slander  of  title,  and  the 
remedy  is  at  law.  After  verdict  in  favor  of  the  plaintiffs, 
they  can  have  an  injunction  to  restrain  any  further  publica- 
tbn  of  that  which  the  jury  has  found  to  be  an  actionable 
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libel  or  slander:  Odgers  on  Libel  and  Slander,  2d  ed.,  p.  Z40l 
Ae  Blander  of  title  is  all  we  can  see  in  this  case,  the  jadgioent 
will  be  and  it  is  a£5rmed.    All  oonoar. 


Blahobb  AH9  LniL  —  Injumotioh  to  Rssteaih.  "^  All  injaaolioii  wtl 
Bol  Imm  It  rMtrtin  the  defeadant  from  libeling  the  oomplainanth  whea    ~ 
libelt  eomplained  of  are  nothing  more  than  falae  representatioiis  ae  to 
•haracter  and  quality  of  hie  property  and  ae  to  hie  title  theretat  CbeaB 
CkiBduiiek  IM  Maee.  203;  26  Am.  St  Rep.  626,  and  note. 

Blandsb  ov  Titlb.  —  liRTBBS  Patiht:  See  Hcvqf  t.  BMer  1^ 
Ck,  67  N.  T.  119;  16  Am.  Rep.  i70.  See  also  Paull  t.  Hafferi^,  6S 
81  46,  S  Am.  Rep,  618,  which  waa  an  aotion  for  damages  for  defamatioa  af 
titla.  Plaintiif  waa  preTonted  from  making  a  aale  of  an  iron  mine  by^  d^ 
fendant'a  minepreaentationa  to  the  propoeed  bnyer,  to  the  effeot  thai  am 
azpert  waa  of  the  opinion  that  the  mine  waa  bat  m  **  poekot "  and 
soon  ran  onl    Damages  wsm  allowed 
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pis  Mimomtz,  106.1 

Xo  Oaubs  ev  Aonov  nr  Tosf  Aanis  fbom  thm  BasaoH  ov  ▲  Dwr 
Orxated  bt  OoiTTRAOr,  nnless  there  ia  eome  printy  of  eontraot  h» 
twton  the  defendant  and  the  peraon  injared. 

RSBLIOBMOB  — LlABILITT  OV  THB  HaXUFACTURESL  OF  ▲  DaMOTiVM  AanOLS 

to  Third  Psbsokh.  —  One  who  makee  and  aella  a  pieoe  of  maohinery 
ii  not  liable  to  persona  other  than  the  Tondee  for  injnriee  oaiieed  by  iie 
breakage,  nnless  anoh  machinery  la  of  an  inherently  dangerous  ohar- 
aotor,  and  he  has  failed  to  make  known  ito  trne  nature,  or  nnleae  ho 
Bold  it  knowing  it  to  be  defectiTe  without  informing  the  vendee  of  the 
dafeeti  The  fact  that  the  defendant  mnat  be  charged  with  tho  knowl> 
edge  that  the  machinery  wonld  be  operated  by  each  other  penoao  is 
not  a  auffldent  reaeon  for  holding  the  vendor  liable  to  them  for  the  ee^ 
■eqnencee  of  mere  negligence  on  hia  part  In  naing  poor  materiala  er 
patting  them  together  nnekillfnlly. 

BUeheoekf  MadiU^  and  Finkdnburgf  tor  the  appellant 
n.  8.  PtxM  and  Oewrge  RoberUonj  for  the  respondent 

Black,  J.  The  plaintiff  brought  this  suit  against  the  de- 
fendant a  corporation  engaged  in  manufacturing  and  selling 
Steam  threshing  machines,  to  recover  damages  for  the  death 
of  her  husband,  who  receiyed  injuries  from  which  he  dial 
while  assisting  Ira  Bills  in  operating  a  machine  sold  by  de- 
fendant to  Bllis. 

Mr.  Ellis  applied  to  a  Mr.  McSwain,  who  was  an  agent  for 
the  Birdsell  thresher,  for  a  machine  of  that  pattern.    The/ 
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went  to  8t.  Louis,  but  being  unable  to  get  a  macbine  of  that 

make,  they  called  at  the  defendant's  shops.     Ellis  then  gave 

the  defendant  a  written  order  for  a  machine,  by  the  terms  of 

which   defendant  warranted  it  to  be  of  good  material  and 

workmanshipi  and  agreed  to  supply  any  parts  which  might 

fail  daring  a  specified  time  free  of  charge.    Though  McSwain 

was  not  an  agent  for  the  defendant,  still  defendant  agreed  to 

pay  him  twenty-five  dollars  for  furnishing  a  purchaser,  and 

he  agreed  with  Ellis  to  start  the  machine.    It  w<^s  shipped  to 

Ellis  in  due  time,  and  he  and  his  men  used  it  for  threshing 

oats  on  Saturday  and  Monday,  McSwain  assisting  them  on 

Saturday.      On    Tuesday  morning    the  cylinder  flew  into 

pieces,  one  of  which  struck  Heizer  above  the  eye,  inflicting 

the  injuries  from  which  he  died.     Heizer  was  assisting  Ellis 

in  operating  the  machine.    So  far  there  is  no  dispute  as  to  the 

facts. 

The  petition  states,  among  other  things,  that  defendant 
knew,  when  it  constructed  the  machine,  it  would  be  used  and 
operated  by  a  number  of  persons  in  the  employ  of  the  persons 
to  whom  it  should  be  sold;  that  defendant,  in  selling  the  ma* 
chine  to  Ellis,  warranted  the  same  to  be  free  from  defects 
and  of  first-class  material;  that  the  cylinder  was  made  of 
poor  material,  was  defective  in  construction,  and  was  too 
weak  to  stand  the  ordinary  strain;  all  of  which  defects  weie 
known  to  the  defendant's  agents  at  the  time  of  the  sale,  and 
that  the  machine  gave  way  and  flew  into  pieces  by  reason  of 
SQch  defects,  etc. 

The  evidence  on  the  issue  as  to  whether  defendant  made 
or  should  be  deemed  the  maker  of  the  machine  is  in  sub- 
stance this:  The  Kingsland  and  Ferguson  Manufacturing 
Company,  a  corporation,  made  this  machine  in  1886,  and 
went  into  liquidation  in  1887,  at  which  time  the  defendant 
was  organized.  The  defendant  then  purchased  this  machine 
and  the  material  of  the  old  company  then  on  hand,  and  con* 
tinned  to  manufacture  the  same  machines,  and  in  August, 
1888,  sold  this  one  to  Ellis.  Though  this  machine  was  made 
by  the  old  company,  still  the  contract  of  sale  does  not  state 
by  which  company  it  was  made,  and  there  is  evidence  that 
the  following  words  were  printed  on  it:  "Kingsland  and 
Ferguson  Thresher,  made  by  Kingsland  and  Douglass  Manu« 
facturing  Company." 

From  the  further  evidence  it  appears  that  the  cylinder,  lo- 
eated  in  the  front  part  of  the  thresher,  was  composed  of  a  shaft 
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which  passed  through  *'  two  outside  and  two  inside  heads." 
The  outnide  heads  were  of  solid  cast  iron.  There  were  eight 
wrought  iron  crossbars  extending  from  one  to  the  other  out- 
side head,  with  four  wrought  iron  bands  around  the  bars.  The 
teeth  were  set  in  the  cylinder  so  as  to  pass  between  rows  of 
teeth  set  in  a  concaTO  which  rested  in  grooves  and  oould  be 
removed  when  desired.  The  concave  had  been  removed  just 
before  the  accident,  and  after  it  bad  been  replaced  and  some 
grain  threshed,  Heiser  took  his  place  at  the  footboard,  and  had 
oommenged  or  was  about  to  commence  feeding,  when  the  cjlin- 
der  gave  way  while  revolving  at  full  speed. 

The  evidence  of  several  witnesses  who  were  working  at  the 
machine  is  to  the  effect  that  nothing  but  grain  and  straw  got 
into  it,  while  one  witness  for  the  defendant  gives  it  as  his 
opinion  that  some  foreign  substance  must  have  jMissed  into 
the  cylinder.  Other  evidence  is  to  the  effect  that  wrenches* 
bolts,  and  the  like,  sometimes  get  into  the  straw,  and  thence 
into  the  machine;  but  that  the  ordinary  effect  is  dmplj  to 
tear  out  some  of  the  teeth.  These  witnesses  say  the  bands 
and  heads  of  the  cylinder  were  broken  into  many  pieces,  and 
that  the  broken  pieces  of  the  heads  indicated  old  cracks. 

The  plaintiff  produced  two  expert  witnesses  whose  evidence 
is  to  the  following  effect:  That  the  bands  were  irregular  in 
thickness,  varying  from  three-eighths  to  three-sixteenths  of 
an  inch;  that  they  had  been  cut  too  short  and  had  to  bo  drawn 
out;  that  the  iron  in  them  was  of  a  poor  quality  for  such  use; 
that  in  one  instance,  at  least,  the  weld  united  on  one  side  only. 
These  witnesses  say  the  cast  iron  in  the  heads  was  of  a  low 
grade  and  contained  earthy  matter;  that  the  broken  pieces 
disclosed  old  cracks  or  places  where  the  iron  did  not  unite 
when  molded;  that  the  heads  were  thus  weakened  from  forty 
to  sixty  per  cent;  that  an  inspection  of  the  heads  before  they 
broke  would  have  disclosed  the  poor  quality  of  the  iron,  but 
not  the  cracks  or  plaoes  where  the  iron  did  not  unite;  and 
that,  in  their  opinion,  the  heads  first  gave  way  and  the  other 
breakage  followed  as  a  consequence. 

The  evidence  for  the  defendant  shows  that  this  was  one  of 
one  hundred  or  one  hundred  and  twenty-five  machines  made 
in  1886;  that  they  were  all  made  out  of  like  material;  that 
with  this  exception  they  had  all  stood  the  test  of  practical 
use;  that  this  machine  was  used  daily  during  fair  week  at  St 
Louis  in  1886,  and  again  in  1887;  that  it  had  been  twice  tested, 
once  when  made,  and  again  just  before  it  was  shipped  to  Ellis; 
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thai  the  tests  consieted  in  putting  all  the  parts  of  the  thresher 
in  motion  for  three  quarters  of  an  hour,  with  the  cylinder  re- 
▼olving  at  the  rate  of  twelve  hundred  and  forty  revolutiona 
per  minute.  Mechanics,  who  made  the  cylinder,  testified  thai 
the  bands  were  purchased  in  large  quantities,  rolled  and  ready 
for  use;  that  they  were  of  a  good  quality  of  iron,  and  thai 
none  of  them  broke  at  the  welds.  Their  evidence  is  to  the 
farther  efifect  that  cylinder  heads  for  a  number  of  machines 
were  made  at  the  same  time;  that  they  were  cleaned  when 
molded,  and  those  that  showed  any  defects  were  cast  aside; 
iliai  they  were  again  examined  when  bored.  These  and  other 
witnesses  say  the  iron  in  the  cylinder  heads  in  question  was 
<rf  a  good  quality. 

On  this  state  of  the  case  the  trial  court  refused  to  nonsuit 
the  plaintiff,  and  of  this  ruling  error  is  assigned.  In  con* 
udering  this  question  we  must  treat  the  defendant  as  both 
manufacturer  and  vendor  of  the  machine,  since  there  is  evi- 
deuce  tending  to  show  that  it  sold  the  same  as  one  of  its  own 
manufacture.  The  first  question  is,  wliether  the  defendant 
is  liable  to  the  plaintiff*  for  simple  itegligence.  If  there  is  any 
such  liability  it  is  because  of  a  breach  of  duty  owing  by  the 
defendant  to  the  plaintiff's  husband.  If  the  defendant  owed 
the  deceased  any  duty  whatever,  that  duty  was  created  cither: 
1.  By  the  contract  by  wliich  defendant  sold  the  machine  to 
Ellis;  or  2.  Was  a  duty  imposed  by  law  upon  defendant  in 
addition  io  or  independent  of  any  mere  contract  duty. 

There  is  no  doubt  but  a  cause  of  action  in  tort  often  arises 
from  the  breach  of  a  duty  created  by  contract,  but  in  such 
cases  there  must  be  some  privity  of  contract  between  the  de- 
fendant and  the  person  injured.    There  being  no  privity  of 
oontraci  the  suit  cannot  be  maintained:  Roddy  v.  Missouri, 
Pae.  IPy  Co.,  104  Mo.  234;  24  Am.  St.  Rep.  333;   Winterbottom. 
T.  Wnght,  10  Mees.  A  W.  109;  Loop  v.  Litchfield,  42  N.  Y. 
351;  1  Am.  Rep.  643;  LoBee  v.  Clute,  51  N.  Y.  494;  10  Am. 
Rep.  638;  Necker  y.  Harvey,  49  Mich.  617;  Savings  Bank  v. 
Ward,  100  U.  8.  196;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L. 
19;  Curtain  ▼.  Somerset,  140  Pa.  St.  70;  23  Am.  St.  Rep.  220; 
Gordon  ▼.  Livingston,  12  Mo.  App.  267;  Kahl  v.  Love,  37  N. 
J.  L  8;  Wharton  on  Negligence,  2d  ed.,  sec.  438.    If  this  rule 
of  law  applies  to  the  case  in  hand,  then  it  is  clear  the  plain* 
tiff  cannot  recover  for  negligence  in  making  and  selling  the 
machine;  for  Heizer  was  in  no  way  a  party  to  the  contract  by 
which  defendant  sold  the  machine  to  Sllis.    There  is  no 
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privity  of  contract  between  the  defendant  and  the  deceased. 

Bat  in  many  cases  the  law  imposes  duties  additional  to 
those  specified  in  the  contract,  and  sometimes  independent  of 
it  Thas  the  relation  of  common  carrier  and  passenger  being 
ereated,  the  law  casts  upon  the  carrier  the  duty  of  oaing  care, 
and  in  some  instances  the  highest  care  known  to  the  law,  and 
still  more  to  the  point  are  those  cases  where  the  law  casts  a 
duty  to  use  due  care  to  third  persons  upon  the  manufacturer 
or  render  of  dangerous  goods,  as  in  the  case  of  poisonous 
drugs  or  explosive  oils:  Thonuu  t.  Winehetter^  6  N.  Y.  897;  67 
Am.  Dea  455;  Norton  r.  Siwall^  106  Mass.  148;  8  Am.  Bep. 
298;  Wellington  v.  Downer  etc  Oil  Co^  104  Mass.  64;  Howriffaft 
T.  NowM,  110  Mass.  470;  CaUahan  t.  IFams,  40  Ma  181. 
Sa)ith  says:  ^  The  true  question  always  is,  has  the  defendant 
committed  a  breach  of  duty,  apart  from  the  contract  f  If 
he  has  only  committed  a  breach  of  contract,  he  is  liable  to 
those  only  with  whodi  he  has  contracted;  but  if  he  has  com- 
mitted a  breach  of  duty  he  is  not  protected  by  setting  up  a 
contract  in  respect  of  the  same  matter  with  another  person  ": 
Whitaker's  Smith  on  Negligence,  10. 

The  difficulty  in  the  practical  administration  of  the  law  is 
to  fix  upon  the  dividing  line  between  those  oases  where  the 
duty  begins  and  ends  with  the  contract,  and  where  the  law 
imposes  a  duty  to  third  persons  notwithstanding  the  contract 
A  recital  of  the  salient  facts  in  some  of  the  oases  before  noted 
will  the  better  enable  ns  to  say  to  which  class  this  case  be- 
longs. 

In  the  leading  case  of  Winierhottom  r.  Wright^  10  Mees.  ft 
W.  109,  the  defendant  had  contracted  with  the  postmaster- 
general  to  provide  a  mail  coach  for  carrying  the  mail  bags, 
and  to  keep  the  coach  in  repair  and  fit  for  use.  Other  per- 
sons had  a  contract  with  the  postmaster-general  to  supply 
horses  and  coachmen  for  conveying  the  coach.  The  ooach 
broke  down  and  injured  the  driver  by  reason  of  the  negligence 
of  defendant  in  failing  to  keep  it  in  proper  repair  and  fit  for 
use.  It  was  held  the  plaintiff*  could  not  recover.  Says  Lord 
Abinger:  **  There  is  no  privity  of  contract  between  these 
parties;  and,  if  the  plaintiff  can  sue,  every  passenger,  or  even 
any  person  passing  along  the  road,  who  was  injured  by  the 
upsetting  of  the  coach,  might  bring  a  similar  action.  Unless 
we  confine  the  operation  of  such  contracts  as  this  to  the  par- 
ties  who  entered  into  them,  the  most  absurd  and  oiifrageous 
oonsequences,  to  which  I  can  see  no  limit,  would  ensue.'* 
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Speaking  of  cases  not  within  the  rule  he  says:  "  Those,  how* 
ever,  are  cases  where  the  real  ground  of  the  liability  is  the 
publio  duty,  or  the  commission  of  the  public  nuisance."  For 
Kke  reasone  a  declaration  was  held  bad  which  alleged  that 
defendant  negligently  hung  a  chandelier  in  a  public  housoi 
knowing  it  would  be  likely  to  fall  upon  plaintiff  and  others 
wnlesB  properly  hang,  and  that  it  fell  upon  and  injured  the 
plaintiff:  CoU%$  y.  Selden,  L.  R.  8  Com.  P.  495.  The  principle 
is  reasserted  in  Heaven  ▼.  Pender ,  L.  R.  11  Q.  B.  D.  608. 

In  Neeker  y.  Harvey^  49  Mich.  517,  the  defendant  manufao- 
tared  and  pot  np  in  the  factory  of  a  soap  company  an  eleya* 
tor,  nnder  a  contract  with  the  soap  company  that  it  would 
Bit  at  least  two  thousand  pounds.    The  eleyator  fell  by  rea* 
■on  of  defective  shaft  in  three  days  after  it  had  been  put  in 
place,  and  injured  a  workman  in  the  employ  of  the  soap  com- 
pany.    Judge  Cooley,  speaking  for  the  court,  said:    '^The 
statement  of  facts  so  far  makes  out  no  cause  of  action  in  fayor 
«f  this  plaintiff.    It  discloses  a  duty  on  the  part  of  the  de- 
fendant to  construct  an  eleyator  which  should  lift  two  thous- 
and  pounds;  but  the  duty  was  to  the  soap  company,  and  not 
to  anybody  else.    Nothing  is  better  settled  than  that  an  ac- 
tion will  not  lie  in  fayor  of  any  third  party  upon  a  breach  of 
this  duty." 

In  Losee  v.  Clute,  61  N.  Y.  494, 10  Am.  Rep.  638,  it  was  held 
that  the  manufacturer  and  yendor  of  a  steam  boiler  was  lia* 
ble  only  to  the  yendee  for  defectiye  materials  and  want  of 
care  in  its  construction;  and  that  the  yendor  was  not  liable  to 
a  third  person  for  damages  caused  by  an  explosion  on  ac- 
count of  defectiye  materials  and  construction. 

The  facts  in  CurUiin  y.  Somerset,  140  Pa.  St  70,  23  Am.  St. 
Rep.  220,  were  these:  A  contractor  erected  a  hotel  building, 
and  turned  the  same  oyer  to  the  hotel  company.  Thereafter 
an  entertainment  was  given  at  the  hotel  by  the  proprietor.  A 
crowd  of  persons  collected  on  a  porch,  when  a  girder  gaye 
way,  and  one  of  the  persons  attending  the  entertainment  was 
injured,  and  he  brought  suit  against  the  contractor.  The 
contractor,  it  was  held,  was  not  liable  to  the  plaintiff,  because 
he  owed  the  plaintiff  no  duty  whatever.  Says  the  court:  ''The 
consequence  of  holding  the  opposite  doctrine  would  be  far 
leaching.  If  a  contractor  who  erects  a  house,  who  builds  a 
bridge,  or  performs  any  other  work,  the  manufacturer  who 
constructs  a  boiler,  piece  of  machinery,  or  a  steamship,  owes  a 
ixAj  to  the  whole  world,  that  his  work  or  his  machine  or  his 
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Bteainship  shall  contain  no  hidden  defect,  it  is  difficult  to 
measure  the  extent  of  his  responsibility,  and  no  prudent  man 
would  engage  in  suob  occupations  upon  such  conditions.  It 
is  safer  and  wiser  to  confine  such  liabilities  to  the  parties  im« 
mediately  concerned.'' 

Wharton  thinks  the  better  reason  for  the  rule  is,  that  there 
is  no  causal  connection  between  the  negligence  and  the  hurt; 
but  be  this  as  it  may,  the  rule  itself  is  well  established  in 
England  and  in  the  United  States,  and  we  think  the  ease  in 
hand  comes  within  it  It  is  true  the  defendant  must  have 
known  when  it  made  and  sold  the  machine  to  Ellis,  that 
other  persons  would  be  engaged  in  operating  it;  but  this  is  no 
reason  why  defendant  should  bo  held  liable  to  such  other 
persons  for  injuries  arising  from  the  negligent  use  of  poor 
material  or  for  defective  workmanship.  Such  knowledge  must 
have  existed  in  the  cases  which  have  been  cited  as  asserting 
the  rule,  and  would  have  been  as  good  an  argument  against 
the  rule  in  those  cases  as  in  the  case  in  hand. 

We  now  turn  to  those  cases  where  it  is  held  that  the  ven- 
dor is  liable  for  negligence  to  third  persons,  and  T%oma$  ▼• 
Winchester^  6  N.  Y.  397,  57  Am.  Dec.  465,  is  the  leading  one 
in  the  United  States.  There  the  defendant,  by  his  agent,  put 
up  a  jar  of  belladonna,  a  deadly  poison,  and  negligently 
labeled  it  dandelion,  a  harmless  medicine.  He  sold  the  jar 
thus  labeled  to  one  druggist  who  sold  it  to  another.  The 
plaintiff's  wife  being  ill,  her  physician  prescribed  dandelion, 
and  the  prescription  was  filled  by  the  last-named  druggist 
from  the  jar,  and  administered  to  her,  by  which  she  was  in* 
jured.  The  defendant  was  held  liable  for  damages.  The  case 
is  made  to  stand  chiefly  on  the  ground  that  sending  into  the 
market  the  poison  mislabeled  put  human  life  in  imminent 
danger. 

And  In  Norton  r.  SewaU,  106  Mass.  148,  8  Am.  Rep.  298, 
an  apothecary,  by  his  agent,  sold  a  deadly  poison  as  and  for 
a  harmless  medicine  to  one  person  who  purchased  it  for  and 
administered  it  to  a  third  person.  ^This  finding,"  says  the 
court,  *'  includes  a  Tiolation  of  duty  on  the  part  of  the  defend* 
ant,  and  an  injury  resulting  therefrom  to  the  intestate  for  which 
the  defendant  was  responsible,  without  regard  to  the  question 
of  priTity  of  contract  between  them.'*  In  these  cases  the 
articles  sold  were  necessarily  and  inherently  dangerous  to 
human  life,  and  they  did  not  by  their  color  or  otherwise  dis- 
doso  their  dangeroos  charaoteri  and^  hence,  the  duty  on  the 
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part  of  the  vendor  to  make  known  to  the  vendee  their  tme 
nature.  A  threshing  machine  is  not  in  and  of  itself  dangerouay 
and  there  is  no  necessity  of  placing  a  label  upon  it.  It  spenks 
for  itself,  and  discloses  its  uses  and  purposes  as  plainly  as 
does  a  handsaw  or  the  many  other  implements  and  machines 
in  daily  use.  We  think  the  case  in  hand  is  entirely  different 
from  those  just  mentioned. 

The  case  of  Heaven  v.  Pender,  L.  R.  11  Q.  B.  D.  608,  before 
noted,  and  to  which  we  are  cited,  was,  by  a  majority  of  the 
judges,  made  to  stand  on  the  ground  that  the  defendant,  the 
owner  of  the  dry  dock,  invited  the  plaintiff  upon  his  premises. 
Brett,  H.  R.,  formulated  a  general  rule  to  which  the  other 
judges  did  not  agree,  which  he  says  includes  the  case  of  goods 
and  machinery  **  supplied  to  be  used  immediately  by  a 
particular  person  or  persons  or  one  of  a  class  of  persons  "; 
but  he  says,  **it  would  exclude  a  case  in  which  the  goods 
are  supplied  under  circumstances  in  which  it  would  be  a 
chance  by  whom  they  would  be  used."  He  approves  the  case 
of  CoUU  V.  SAdeny  L.  R.  8  Com.  P.  495,  because  there  was 
nothing  in  the  declaration  to  show  that  the  plaintiff  was  more 
likely  to  be  in  the  public  house  than  any  other  member  of  the 
pnblic;  and  he  doubts  the  case  of  Thomae  v.  Wineheeier^  6 
N.  Y.  897«  67  Am.  Dea  455,  a  case  which  has  never  been 
questioned  in  this  country  to  the  knowledge  of  the  writer.  On 
the  whole  it  seems  to  us  Heaven  v.  Pender^  L.  R.  11  Q.  B.  D. 
503,  is  not  an  authority  in  favor  of  the  plaintiff  in  the  present 
action. 

The  case  of  Devlin  t.  Bmifh^  89  N.  T.  470,  42  Am.  Rep.  811, 
h  more  in  point  There  a  carpenter  negligently  constructed 
ai  scaffold  for  the  use  of  a  painter  who  had  a  contract  to  paint 
the  dome  of  a  courthouse,  and  a  workman  employed  by  the 
I«inter  was  killed  by  reason  of  the  negligence  of  the  carpen« 
tar  in  constructing  the  scaffold,  and  the  carpenter  was  held 
liable  by  a  divided  court.  The  scaffold  was  ninety  feet  in 
iieight,  and  was  built  for  the  specific  purpose  and  for  imme- 
diate use,  and  the  carpenter  must  have  known  that  any  want 
iif  ordinary  care  would  result  in  the  loss  of  life. 

Thus  far  we  have  treated  this  action  as  founded  on  negli- 
gence. In  anoh  actions  fraud  or  an  intentional  wrong  is  not 
an  element  The  distinction  between  negligence  and  inten- 
tional wrong  la  important  in  tracing  down  liability  ftr  the 
aoDsequenoes  arising  therefrom.  This  distinction  is  pointed 
«it  with  clearness  in  an  article  in  the  16  Am.  &  Eng.  Bncy. 
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of  Law,  892,  434,  Had  th«  defendant  sold  this  machine  to 
Ellis,  knowing  that  the  cylinder  was  defectiye  and  for  that 
reason  dangerous,  without  informing  him  of  the  defect,  then 
the  defendant  would  be  liable  even  to  third  persons  not  them- 
selves in  fault:  Shearman  and  Redfield  on  Negligence,  4th 
ed.,  sec.  117.  As  said  in  Wdlington  r.  Downer  etc.  Oil  Co.^  104 
Mass.  64:  *'  It  is  well  settled  that  a  man  who  delivers  an  arti- 
cle which  he  knows  to  be  dangerous  or  noxious  to  another 
person  without  notice  of  its  nature  and  qualities  is  liable  for 
any  injury  which  may  reasonably  be  contemplated  as  likely 
to  result,  and  which  does  in  fact  result,  therefrom  to  that  per- 
son or  any  other  who  is  not  himself  in  fault" 

But  it  seems  out  of  place  to  pursue  this  inquiry  further  on 
this  occasion;  for  there  is  no  evidence  showing  or  from  which 
it  can  be  fairly  inferred  that  defendant  knew  the  cylinder 
was  in  a  dangerous  condition.  The  plaintiff's  evidence  tends 
to  show  that  the  iron  in  the  heads  and  bands  of  the  cylinder 
was  of  a  poor  quality;  that  there  was  want  of  care  in  testing 
the  pieces  of  iron  before  joined  into  the  cylinder,  and  perhaps 
want  of  care  in  tosting  the  machine  when  completed;  but  all 
this  does  not  show  that  defendant  knew  this  cylinder  was  de- 
fective or  unfit  for  use.  The  case  discloses  no  motive  what- 
ever on  the  part  of  defendant  for  sending  out  a  defective 
machine.  The  plaintiff's  case  tonds  to  show  no  more  than 
negligence,  and  an  action  based  on  that  ground  must  be  con« 
fined  to  the  immediate  parties  to  the  contract  by  which  the 
machine  was  sold.  To  hold  otherwise  is  to  throw  upon  the 
manufacturers  of  machinery,  not  necessarily  dangerous,  a 
liability  which,  in  our  opinion,  the  law  will  not  justify. 

The  judgment  in  this  case  is  therefore  simply  reversed.  All 

concur.  — 

CoNTBAOTS  *  AonoKS  BT  Tribo  Pbbsohs  loa  Brbacr  ev — PaivxfT.  — 
There  ie  no  privity  of  ooniraot  betweoa  a  water  oompany  and  tha  roaidenti 
of  a  city  nnder  a  ooniraot  bj  which  the  eompany  ii  to  famish  water  to  ex- 
tinguish fires;  therefore  they  oannot  reooTor  of  the  oompany  for  damaget 
resulting  from  a  breaoh  of  the  oontraot  by  the  oompany:  MoU  t.  CkmrffwaU^ 
Water  etc  Co,,  48  Kan.  12;  80  Am.  St  Rep.  287.  A  third  persoa  oannol 
maintain  an  action  for  injuries  resulting  from  a  breaoh  of  contract  between 
two  other  contracting  parties:  Roddy  t.  Misaouri  Pae,  Ry  Co.,  104  Ma  234; 
^  Am.  St.  Rep.  333^  and  note;  note  to  Bieifordw.  Richards,  26  Am.  St  Repi 
225:  note  to  Sefiuberi  t.  /.  R,  Clark  (7o.,  82  Am.  St  Rep.  665,  discussing  the 
privity  of  contract  required  to  authorise  a  reooTory  for  n^ligenee.  A  psrty 
for  whose  beneflt*  howoTor,  a  oontraot  is  eridently  made  may  sue  thereoa 
in  his  own  name,  though  the  engagement  is  not  directly  to  or  with  htnu 
Paducah  Lumber  Co.  r.  Padueah  WaUr  Me.  Co.,  89  Ky.  840;  S5  Am.  8t  Rsp^ 
636b 
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HAHTTVAcnmra  <nr  Dnsomra  Abtiolb^  Liability  to  TmitD  Fsbsovs. 
One  who  iiuuiafaotore«  and  pate  a  faalty  artiole  in  hit  stock  for  aalt^  ia 
deemed  to  have  antioipatod  that  ia  the  ordinary  oonno  of  OTanta  it  would 
aome  Into  the  handa  of  a  parohaaer  for  naa  either  directly  or  through  an 
Intermediate  dealer  and  ia  therefora  liable  for  Bach  damagee  aa  reralt  from 
iti  faalty  ooastrnctioa:  Behubeii  T.  J.  A  Clark  Co.,  49  Minn.  881 1  82  An. 
St  Rep.  559,  and  ooU}  Blood  Balm  do.  ▼•  Cooper,  83  Gku  401  ^  19  Aflk  Bit 
Eapw  324^  and  note^ 


Bowers  v.  Smith: 

[lU  MIHOTJBI,  41] 

■uKmoHB— STATtm  Adoptbd  From  Ahotbbb  Statv— Obirvmronmi 
ov.  —  When  an  election  atatate  ia  adopted  from  another  state  the  deel* 
aions  in  that  state  oonstruiDg  it  aie  not  also  adopted,  if  inconsistent 
with  the  fundamental  law  of  the  state  adopting  itL 

luonoHs — AosTiiALiAii  Ballot  Law^ADDiiro  Kami  to  Tiokot. — 
Under  the  Australian  ballot  system  aa  adopted  in  Missouri,  electora 
may  Tote  for  caudidatea  whose  names  do  not  appear  on  the  official  bal* 
lots  by  adding  soch  names  In  writing  on  the  blaaka  prorided  on  the 
ballot  for  that  purpose. 

EuBonoNB — Ballots — Smor  ov  Ibrboulabitt. — Ballota  printed  by 
eounty  derks  aa  directed  by  law  and  cast  by  Toters  in  conformity  there* 
with,  bnt  incorrectly  prepared  by  the  secretary  of  state  or  county 
elerk  by  erroneously  admitting  m  candidate'a  name  to  a  plaoe  on  the  ballot, 
sre  not  Toid  bnt  should  be  counted. 

iLicnoH  Law — CoKsrRUonov  —  Bbbob  or  Ownouh,  —  Such  a  eonstmo- 
tiom  of  an  election  law  as  will  permit  the  disfraaohisemeat  of  large 
bodies  of  Toters,  because  of  an  error  of  a  single  official,  should  never  be 
adopted  where  the  language  of  the  atatate  la  fairly  susceptible  of  any 
other  meaning. 

luonoii  Laws— How  CoKaTBuan.— AH  statntsa  tending  to  limit  the 
sillHn  in  hia  ezereiae  ol  the  right  of  auffirags  should  be  liberally  con* 
stmed  in  his  faTor. 

luonoin— Ballots— Bbbovboub  AomnoH  ov  Kamb  to  the  official  list 
of  nominees,  though  not  eorrected  before  the  election  as  proTided  by 
law,  1%  vnder  the  Australian  ballot  system,  harmless  ia  its  eflTect  upon 
tha  TOter's  right  to  vae  the  official  ballot  without  fear  of  possible  die- 
Iranchiaement. 

bionoifs— Ballots— Waitbb  or  Bbbohboob  AoDinoir  of  Namb.— 
When,  under  the  Australian  ballot  system,  a  candidate  causes  no  timely 
objection  to  be  made  before  the  election,  aa  provided  by  law,  to  the  pres- 
ence on  the  official  ballot  of  any  names  of  nominees  not  proper  to  bo 
there,  he  must  be  regarded  as  haTing  waived  anch  objection. 

iLiQfnoBB  —  PoLLiHO  Plaobi,  —  When  the  bsllota  voted  in  a  certain  eleo- 
tlon  district  are  received  al  two  polling  placea  instead  of  one,  thus 
■soesaitating  the  appointment  of  an  additional  set  of  election  judges 
Bot  anthorixed  by  law,  sooh  iiregularity  will  not  affect  the  validity  of 
the  ballota  east  at  either  or  both  of  sooh  polling  places,  when  it  does  not 
appear  to  have  had  any  bearing  upon  the  result  of  the  election  to  the 
(rejndioe  or  disadvantage  of  the  defeated  oandidate. 
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[Missouri, 


■uonoN  Laws  —  CoNaTRnonoH  ov  Mavoatobt  Pbottsioiis. — Wlm  sa 
•laotion  law  itself  deolarw  s  tpeoifiAd  inegnlAri^  in  Aa  eleetiiMi  to  \m 
hMf  coarti  will  follow  that  oommMui  irrotpoetiTO  of  tlieir  Tiewi  ci  the 
importonoo  of  the  reqnirement»  but  in  tho  nboanoo  of  mob  miDdatory 
provision,  an  irregularity  not  to  vital  aa  to  prevont  a  free  aod  fall  ex- 
presiiion  of  the  popalar  will,  will  be  eonsiderod  aa  inimatarial,  aad  wil 
not  vitiate  the  whole  return. 

KLionov  Laws  —  CoNSTR(?cnoH  ^iBRiauLAnima.  — Coarta  will  eouidar 
the  chief  purpose  of  election  laws,  so  as  to  obtain  a  fair  election  lud  aa 
honest  retarn,  as  paramonnt  in  importance  to  miaor  requirementa  which 
prescribe  the  formal  steps  to  reach  that  end;  and  in  order  not  to  defeal 
the  main  design,  are  frequently  led  to  ignore  snch  innocent  irr^^ari- 
iies  of  election  officers  as  are  free  from  fraud,  and  have  not  interfersd 
with  a  full  and  fair  expression  of  the  voter*a  wilL 

Election  Contest.  The  official  ballot  over  which  the  ood- 
test  arose  was  as  follows: — 

« state;  county,  and  township  ticket,  Pims  county, 

MISSOURL 

Democratic.  Rbpubucan.  Union  Labor. 

•  •••  ••••  •••• 

For  Sheriff.  For  Sheriffi  For  Sheriff. 

J.  A.  Bowers.  Bills  R.  Smith.        O.  D.  Sappington. 

•  •••  ••••  •••• 

The  blanks  in  the  ballot  indicated  by  the  stars  were  filled 
in  the  original  with  the  names  of  the  several  party  nominees 
from  the  yarious  state,  county,  and  township  offices.  The 
abstract  of  returns  for  the  wholo  county  showed  the  voto  as 
follows: — 

For  Bowers 8,289 

For  Smith ...  8,332 

For  Sappington 65 

For  No  Vote ..•. 197 

Total 6,878 

And  for  the  dty  of  Sedalia:— - 
Sedalia  City,  A  to  K,— 
Bowers.  Smith.  Sappingtoai  No  Vote. 

618  852  19  93 

Sedalia  City,  L  to  Z,— 
Bowers.  Smith.  Bappingtolu  NoVota 

654  840  1ft  71 

Total V«0 
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Jaek9an  and  Mfcntgomery^  and  Ckafie$  E.  Teaier^  ht  Urn 

appellant. 

W,  8.  Shirl^  BothweU^  and  Jaynes^  and  Sangree  and  £aiiiiii| 
for  the  respondent 

Barclay,  J.  This  appeal  was  first  heard  in  division  1, 
and  a  conclusion  annoanced  November  9,  1891. 

After  a  motion  for  rehearing  was  denied,  plaintiff  moved  to 
transfer  the  canse  to  the  court  in  bane^  The  motion  was  nl« 
timateljr  sustained,  upon  the  entry  of  a  dissent  by  one  of  the 
judges  to  the  decision  of  the  first  division* 

The  case  was  then  fully  reargued  before  the  whole  court. 

It  is  a  statutory  contest  to  determine  the  respective  righte 
of  the  parties  to  Uie  office  of  sheriff  of  Pettis  County. 

The  election  in  question  took  place  November  4, 1890.  Mr. 
Bowers  is  the  contestant.  For  convenience  he  will  be  called 
the  plaintiff,  and  his  opponenty  Mr.  Smith,  who  is  the  con- 
testee,  the  defendant. 

Plaintiff's  notice  of  contest  assigned  several  distinct  grounds, 
in  as  many  paragraphs,  in  the  nature  of  counts,  or  causes  of 
action.  After  it  was  served,  defendant  gave  plaintiff  a  counter, 
notice,  which  (besides  denying  the  plaintiff's  charges)  al* 
leged  a  number  of  objections  to  the  original  count  of  the 
ballots,  and  claimed  that  corrections,  to  defendant's  advan* 
tage,  should  be  made  therein  in  a  number  of  particulars. 

The  circuit  ooart  of  Pettis  County  sustained  motions  to 
strike  out  some  parts  of  plaintiff's  notice.  Exceptions  were 
saved  to  that  ruling. 

The  case  then  came  to  trial.  As  will  appear,  the  real  issues 
were  finally  resolved  into  questions  of  law,  and  upon  them  the 
trial  court  found  for  the  defendant 

Plaintiff  then  appealed,  after  the  usual  motions. 

After  the  formal  oontest  began,  plaintiff  applied  for,  and  ob» 
tained,  a  recount,  by  the  county  clerk  of  the  original  ballots 
cast  at  all  the  precincts  in  the  county.  The  recount  was  con- 
ducted as  provided  by  the  statute  on  that  subject:  Rev.  Stats., 
1889,  sees.  4721, 4726.  It  resulted  in  an  exhibit  that  defend- 
ant  had  a  plurality  over  the  plaintiff  of  thirty  three  votes  in 
the  county,  and  that  no  less  than  three  thousand  voters  had 
cast  their  ballots  in  the  city  of  Sedalia  at  that  election. 

Both  parties  rely  on  the  recent  statute  concerning  elections 
(Rev.  Stats.,  1889,  sees.  4766,  4794),  commonly  known  as  the 
^  Aostraliao  Ballot  Law,"  as  first  enacted  in  this  state.    It  is 
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thus  conceded  to  apply  to  Sedalia  as  a  dtj  of  over  five  thon*- 
and  population.  The  points  of  difference  to  be  determined 
relate  to  features  of  the  election  in  that  city,  held  ander  that 
law. 

We  need  not  pause  to  state  the  particulars  of  the  rulings  of 
the  trial  court,  raising  the  material  questions  involved,  bat 
shall  proceed  at  once  to  the  merits  of  the  dispute. 

Plaintiff's  contention  is,  that  the  entire  returns  from  Se- 
dalia should  bo  thrown  out  of  the  final  count,  for  several 
reasons. 

1.  He  claims  that  the  official  ballots,  printed  by  the  county 
clerk  for  use  at  the  voting  places  in  that  city,  contained 
(among  others)  the  names  of  the  nominees  of  the  Union-Labor 
party,  and  that  that  political  party  had  not  polled  three  per 
oent  of  the  entire  vote  at  the  last  previous  general  election,  as 
required  by  section  4760,  Revised  Statutes,  1889. 

Conceding,  without  investigating,  the  fact  on  which  that 
claim  rests,  does  it  follow  that  the  vote  of  the  precinct  should 
be  discarded  T 

In  interpreting  the  statute  in  question,  it  must  be  remem- 
bered  that  its  adoption  here  brings  it  into  subordination  to 
the  fundamental  law  of  Missouri,  and  that  prior  decisions  else- 
where, construing  enactments  on  the  same  general  topic,  can- 
not  properly  be  followed  if  inconsistent  with  that  fundamental 
law. 

By  our  constitution,  general  elections  are  held  at  certain 
fixed  dates,  and  the  right  of  suffrage  is  expressly  secured  to 
every  citizen  possessing  the  requisite  qualifications.  The 
new  ballot  law  cannot  properly  be  construed  to  abridge  the 
right  of  voters  to  name  their  public  servants  at  such  electionB, 
or  to  limit  the  range  of  choice  (for  constitutional  offices)  to 
persons  nominated  in  the  modes  prescribed  by  it.  Nomina- 
tions under  it  entitle  the  nominees  to  places  upon  the  official 
ballots,  printed  at  public  expense;  but  the  Missouri  voter  is 
still  at  liberty  to  write  on  his  ballot  other  names  than  those 
which  may  be  printed  there. 

The  statute  recognises  this  right  by  requiring  sufficient 
blank  space  for  such  writing,  next  to  the  printed  names  of 
candidates  for  each  office:  Rev.  Stats.  1889,  sec.  4778. 

In  this  respect  our  law  differs  from  the  English  act  of  1878, 
nnder  which  no  actual  poll  of  voters  is  held  unless  more  can- 
didates are  formally  nominated  than  there  are  vacancies  to 
bo  filled. 
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These  obBerrattons  seem  necessary  to  s^ard  against  the 
lapposed  effect  of  adjudications  in  other  states  or  eountrieSt 
oonstruing  features  of  such  lairs  differing  from  those  in  foroe* 
in  this  state. 

The  living  question  which  this  case  presents  is,  what  con» 
itruction  shall  be  given  to  the  Missouri  statute  on  this  sub-^ 
jecti  and  to  what  extent  the  constitutional  rights  of  voters 
depend  upon  the  correctness  of  action  of  the  county  clerk  in 
preparing  and  printing  the  official  ballots? 

The  act  of  the  clerk  which  is  called  in  question  consisted 
of  admitting  names  to  the  ballot,  not  of  excluding  any. 

There  is  a  substantial  difference,  in  principle  and  in  effect, 
between  admitting  and  excluding  such  names. 

The  practical  consequence  of  erroneously  adding  a  name  to 
the  ticket  is  merely  to  enlarge  the  voter's  range  of  choice 
among  candidates  on  the  official  list  In  Missouri  any  voter 
may  add  such  a  name  for  himself  in  the  blank  provided  on 
the  ballot  for  that  purpose. 
How  then  are  errors  of  this  sort  to  be  treated? 
Plainiiff  insists  that  they  vitiate  the  whole  return;  that 
every  sucii  error  of  judgment  is  a  sufficient  ground  to  disfran* 
cbise  the  voters  of  the  locality  where  such  ballots  are  used. 

The  law  in  question  presents  a  number  of  points  at  which 
errors  may  be  expected  of  the  most  faithful  and  conscientious 
officers.  It  will  often  require  nice  judgment  to  determine, 
among  other  things,  whether  party  candidates  have  been  reg* 
ularl  J  nominated;  how  declinations  should  be  treated;  whether 
certificates  of  independent  nominations  have  the  necessary 
signatures;  whether  the  signers  are  ** resident  electors"; 
whether  nomination  certificates  are  formally  sufficient  under 
the  law;  or  whether  acknowledgments  thereof  have  been 
^'executed  with  the  formalities  prescribed  for  the  execution  of 
an  instrument  affecting  real  estate":  Rev.  Stats.,  1889,  sees. 
4766-4763. 

It  is  declared  to  be  the  duty  of  the  county  clerk  to  provide 
the  ballots,  and  that  all  others  than  those  printed  by  him 
according  to  the  provisions  of  this  law  '*  shall  not  be  cast  or 
counted  in  any  election/'  The  plain  meaning  and  purpose 
of  this  expression  can  be  seen  from  the  context  in  the  seo> 
tioQ  in  which  it  occurs  and  that  which  next  follows:  Rev. 
Stats.,  1889,  sees.  4772,  4773.  The  design  is  to  preclude  the 
Toter  and  his  party  friends  from  supplying  his  own  ballot,  as 
was  the  former  practice,  and  t&  compel  him  to  use  only  that 
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furnislied  by  the  state  through  the  county  olerk.  The  latter 
ie  dinoted  to  print  no  other  names  on  the  yoting  papers  than 
those  of  the  candidates  nominated  according  to  the  provisions 
of  that  law.  The  title  of  the  original  act  (Session  Acts  1889, 
p.  105)  and  its  opening  lines  show  that  uniformity  in  the 
printing  and  appearance  of  the  ballots  is  one  of  the  main 
objects  aimed  at.  The  prohibitions  above  noted  are  inserted 
to  further  that  object;  but  they  give  no  countenance  to  the 
notion  advanced  by  the  plaintiff  that  their  purpose  or  effect 
is  to  nullify  the  result  of  every  election  at  which  the  county 
clerk  may  make  some  error  in  publishing  or  printing  the 
names  on  the  only  ballots  that  can  be  used. 

Legislative  language  should  be  clear  and  unequivocal  to 
justify  an  inference  that  such  consequences  were  intended  to 
flow  from  it:  Butherforth  on  Institutes,  2d  Am.  ed.,  p.  413. 

The  printing  of  the  ballots  *^  according  to  the  provisions  of 
this "  law,  and  the  antecedent  making  up  of  a  ticket  to  be 
printed  (by  acting  on  the  nominations  submitted)  are  two 
distinct  official  duties.  The  county  clerk  prints  all  the  bal- 
lots,  but  he  does  not  act  originally  on  all  the  nomination 
papers. 

Some  of  the  latter  are  submitted  to  the  secretary  of  state, 
and  he  certifies  certain  nominees  to  the  county  clerk:  Bev. 
Stats.  1889,  sec.  4767. 

Errors  in  omitting  or  adding  names  to  the  list  of  candidates 
by  rulings  on  the  nominating  documents  are  distinguished 
from  errors  made  in  the  mere  printing  of  ballots  by  the  terms 
of  the  law  itself.  Section  4778  provides  a  summary  remedy 
to  correct  any  *'  error  or  omission  in  the  publication  of  the 
names  or  description  of  candidates  nominated  for  office,  or  in 
the  printing  of  the  ballots  ";  so  that  the  language  of  section 
4772,  forbidding  other  ballots  than  '*  those  printed  by  the  re- 
spective clerks  of  the  county  courts  according  to  the  provis- 
ions of  this  article"  to  be  cast  or  counted,  obviously  carries 
no  such  meaning  as  to  nullify  ballots  printed  by  county  clerks 
as  directed  by  the  law,  and  cast  by  voters  in  conformity 
thereto,  but  incorrectly  made  up  beforehand  by  the  secretary 
of  state  or  the  county  clerk  by  erroneously  admittilig  some 
candidate's  name  to  a  place  on  the  ballot. 

The  suffrage  is  regarded  with  jealous  solicitude  by  a  free 
people,  and  should  be  so  viewed  by  those  intrusted  with  the 
mighty  power  of  guarding  and  vindicating  their  sovereign 
rights.    Such  a  construction  of  a  law  as  would  permit  the 
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disfranohiseiiMnt  of  large  bodies  of  voters  because  of  an  error 
of  a  single  official  shoald  nerer  be  adopted  where  the  lan- 
guage in  question  is  fairly  susceptible  of  any  other:  Welk  ▼. 
Stanforth,  16  Q.  R  Div.  245. 

Or,  as  a  Tery  able  jndge  once  tersely  said:  ''All  statutes 
tending  to  limit  the  citizen  in  his  exercise  of  this  right  [of 
suffrage]  should  be  liberally  construed  in  his  favor  ":  0wen9 
T.  State,  64  Tex.  509. 

It  is  proper,  and  often  necessary,  to  consider  the  effect  and 
consequences  of  a  proposed  interpretation  of  a  law  to  ascertain 
what  is  probably  its  true  intent:  Stats  v.  Hope^  100  Ma  861. 
The  consequences  which  would  inevitably  follow  the  accept- 
ance of  the  reading  proprosed  by  the  plaintiff  are  so  far  reach- 
ing and  disastrous  that  they  oonstitute  a  vigorous  argument 
against  adopting  it 

More  than  that,  section  4778  clearly  discloses  a  legislative 
design  to  provide  for  the  correction  of  just  such  errors  as  we 
are  considering,  at  the  instance  of  any  elector  (including 
every  one  interested)  before  the  election.  The  process  is  so 
summary  that  the  inference  is  irresistible  that  the  errors  it  is 
designed  to  reach  should  be  rectified  by  prompt  action  then, 
so  as  not  to  subject  voters  to  the  risk  of  losing  their  votes  by 
vsason  of  those  errors. 

**  Sec.  4778.  Whenever  it  shall  appear  by  affidavit  that  an 
error  or  omission  has  occurred  in  the  publication  of  the  names 
or  description  of  candidates  nominated  for  office,  or  in  the 
printing  of  the  ballots,  the  circuit  court  of  any  county,  or  the 
judge  thereof  in  vacation,  or  if  the  circuit  judge  is  then  absent 
from  the  county,  a  judge  of  the  county  court  may,  upon  ap- 
plication by  any  elector,  by  order,  require  the  clerk  of  the 
county  court  to  correct  such  error,  or  to  show  cause  why  such 
error  should  not  be  corrected/' 

In  connection  with  this  section  it  should  be  remembered 
that  **  at  least  seven  days  before  an  election ''  the  county  clerk 
is  required  to  cause*  the  list  of  nominations,  ^  arranged  in  the 
order  and  form  in  which  they  will  be  printed  upon  the  bal- 
lot," to  be  published  in  the  newspapers  as  provided  in  sec- 
tion 4768, 4769.  Thus  every  one  in  interest  is  apprised  of  the 
names  of  all  candidates,  as  determined  by  the  clerk,  at  least  one 
week  before  election  day,  to  the  end  that  steps  may  be  taken, 
if  desired  (as  indicated  by  the  language  quoted),  to  supply 
any  omissions,  or  to  correct  other  errors  in  that  list  as  pub- 
lished.   If  full  effect  be  given  to  that  section,  the  injustice 
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and  anfairness  wbioh  othervr ise  would  leaolt  In  tbm  praetical 
working  of  the  atatate  will  be  avoided. 

This  ^'ballot  reform  law*'  was  intended  to  impTove  the 
methode  for  giving  expression  to  the  popular  will  in  the  choice 
of  publio  officers.  It  should  be  construed  so  as  to  proinote^ 
not  destroy,  the  great  objects  in  view  in  its  passage.  It  re- 
sembles and  in  the  main  follows  statutes  elsewhere  on  the 
same  subject;  but  is  not  identical  with  its  models  at  all  points. 
A  glanoe  at  these  models,  however,  will  show  how  foreign  to 
the  reason  and  spirit  of  such  legislation  ia  the  idea  that  the 
unwary  voter  is  to  be  subjected,  in  the  name  of  **  reforoa,"  te 
the  risk  of  losing  the  right  of  suffrage  every  time  an  error  ia 
admitting  a  name  to  the  official  ballot  is  made  by  an  officer 
passing  upon  the  regularity  of  nominating  papera,  when  no 
objection  to  his  ruling  is  made  before  the  election.  Section 
4778  was  evidently  framed  with  the  view  to  avert  such  risk. 
It  coincides  with  part  of  section  19  of  the  New  York  law  of 
1890.  It  is  not  found  in  the  English  statute,  but  there  we 
read  that  'Hbe  returning  officer  shall  decide  on  the  validity 
of  every  objection  made  to  a  nomination  paper,  and  his  de» 
cision,  if  disallowing  the  objection,  shall  be  final;  but  if 
allowing  the  same  shall  be  subject  to  reversal  on  petition 
questioning  the  election  or  return'':  85  A  86  Vict,  c  89^ 
iohed.  1,  see.  18,  p.  214.  This  provision  applied  at  first  to 
parliamentary  elections  only;  but  after  the  decision  in  North' 
eote  V.  PuUfordf  L.  R.  10  Com.  P.  476,  it  was  extended  to  muni- 
dpal  elections  (the  kind  considered  in  that  case)  by  the 
amendment  of  July  19, 1876:  88  ft  89  Vict,  e.  40,  sec.  1,  p.  8811 

So  that  in  England  and  New  York  to*day  the  erroneoos 
addition  of  a  name  to  the  official  list  of  nominees,  though  not 
eorrected  before  the  election,  is  harmless  in  its  effect  upon  the 
voter's  right  to  use  the  official  ballot  without  fear  of  possible 
diflfranchisement  This  we  consider  is  also  the  proper  mean- 
ing to  be  placed  upon  the  law  of  Missouri.  Any  other  would 
metamorphoee  the  supposed  *^ reform^  into  a  gigantic  trap 
where  the  inoffensive  citisen  might  readily  be  deprived  of  hii 
most  valuable  right  as  a  freeman  by  political  maneuvres  is 
the  form  of  **  errors,"  the  foroe  of  which  he  could  not  foresee 
nntil  too  late  to  avoid  their  consequences. 

A  single  case  appears  to  antagonise  the  conclusion  we  have 
reached  on  this  point,  namely:  Price  v.  LusA,  10  Mont  6h 
With  all  respect  due  to  the  court  that  decided  it,  we  think  it 
embodies  a  misapplication  of  the  English  precedents  which 
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it  citea  It  antirelj  omits  to  mention  or  oonsider  the  effeot 
of  BecUoii  19  of  the  Montana  statate  (Gen.  Laws  Mont., 
1889«  pi  140,  fabstantiallj  the  same  as  oar  section  4778), 
which  should  be  giren  some  significance  to  prevent  sooh  on* 
jnst  consequences  to  voters  as  have  been  explained,  and  which 
are  impossible  under  the  English  ballot  act,  which  that  ease 
purports  to  follow  and  expound. 

Some  other  decisions,  however,  are  supposed  to  cast  light 

on  the  present  discussion,  and  will  therefore  be  touched  upon. 

In  TaUoU  v.  Philbrick,  59  Conn.  472,  the  supreme  court  of 

Connecticut  had  to  deal  with  a  statute  so  unlike  the  Missouri 

law  that  it  does  not  even  provide  for  printing  the  list  of  can* 

didates  at  public  expense;  but  it  requires  the  secretary  of 

state  to  famish  at  cost  (to  all  persons  applying  for  them) 

blank  slips  of  paper,  of  uniform  sixe,  color,  etc.,  indorsed  (in 

print)  ^'official  ballot,''  and  upon  these  papers  the  respective 

political  parties  may  cause  the  names  of  their  own  nominees 

to  be  printed,  under  provisions  declaring  that  *^in  addition 

to  the  official  indorsement  the  ballots  shall  contain  only  the 

names  of  the  candidates,  the  office  voted  for,  and  the  name  of 

the  political  party  issuing  the  same":  Pub.  Laws,  Conn.  1889, 

see.  1,  p.  156;  and  further  that  ^  all  ballots  cast  in  violation 

of  the  foregoing  provisions,  or  which  do  not  conform  to  the 

foregoing  requirements,  shall  be  void  and  not  oounted  ":  Pab. 

Laws,  Conn.  1889,  sec.  12, 

The  case  showed  that  some  ballots,  in  a  local  election,  had 
been  issued  by  the  Republican  party,  but  were  headed  *'  Citi- 
tens'*;  yet  so  loth  was  the  court  to  disfranchise  a  few  pei^ 
sons,  who  had  voted  for  an  alderman  in  Hartford,  that  the 
ruling,  pronouncing  the  ^  citizens  "  ballots  illegal,  was  made 
bj  three  judges  only,  the  other  two  dissenting. 

The  exact  value  of  such  a  decision  in  enlightening  the  case 
at  bar  we  need  not  pause  to  measure.  The  reader  can  prob- 
ably as  well  determine  that  for  himsell 

In  People  v.  Board  of  Canvaesere^  129  N.  Y.  896,  the  statute 
required  a  certain  uniform  official  indorsement  on  all  ballotSi 
oast  at  any  one  polling  place,  to  preclude  identification  of  any 
particular  vote  or  class  of  votes,  and  declared  that  '^  no  ballot 
that  has  not  the  printed  official  indorsement  shall  be  counted.'' 
The  faots  were  that  certain  ballots,  having  an  indorsement 
different  from  others  properly  used  at  the  precinct  in  question, 
weie  voted  by  twelve  hundred  and  fifty- two  electors;  and 
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fraiul,  and  have  not  interfered  with  a  foil  and  fidr  expm»> 
•ion  of  the  voters'  choice. 

Thus,  in  DavU  y.  State,  75  Tex.  420,  the  law  required 
that  each  ward  in  a  town  should  ^constitute  an  election  pro* 
cinct  *^;  yet,  in  San  Marcos,  a  town  incorporated  with  four 
wards,  the  county  commissioners  established  two  precincts 
only  (without  reference  to  ward  lines),  and  each  included 
parts  of  the  adjacent  country;  but  the  court,  after  full  die- 
cnssion  of  the  general  subject,  held  that  the  election  in  those 
precincts  was  not  avoided  by  the  irregularity. 

In  Stemper  ▼•  EigginB^  88  Minn.  222,  a  general  election  war 
oonducted  in  the  village  of  Medelia  by  its  officers,  as  though 
it  constituted  a  district  separate  from  the  township  in  which 
it  was  situated,  where  also  a  precinct  was  open;  whereas  the 
law  declared  that  **  every  organized  township,  and  every  ward 
of  an  incorporated  city  is  an  election  district^;  yet  the  court 
held  the  returns  from  the  Tillage  valid,  despite  the  irregular* 
ity  indicated. 

These  oases  find  support  in  others,  illustrating  the  same 
principle:  Oas$  ▼.  Siaie^  84  Ind.  425;  Dale  t.  /notn,  78  IIL 
180;  WheelocVe  Case,  82  Pa.  Bt  297;  Preeton  r.  CulherUm^  bS 
CaL  209;  Earring  ton  v.  Turner,  53  Mich.  27;  61  Am.  Rep.  88; 
and  Peard  j.  State,  84  Neb.  872,  a  case  under  a  ballot  reform 
statute. 

Such  rulings  are  not  peculiar  to  election  proceedings,  but 
result,  logically,  from  the  application  to  them  of  a  time^tested 
rule  of  interpretation  which  requires  that  the  general  design 
and  object  of  a  law  be  kept  in  view  and  effectuated,  even  if  it 
be  necessary,  in  so  doing,  to  restrict  somewhat  the  force  of 
subsidiary  provisions  that  otherwise  would  conflict  with  the 
paramount  intent:  Cartis  ▼.  Kent  Waterworks  Co.,  7  Barn.  A 
C.  830.  Elections  under  the  ''  Australian  ballot  '*  statates,  fSall 
within  reach  of  the  principle  above  stated. 

In  the  English  law  of  1872  it  is  enacted  that  **  no  election 
shall  be  declared  invalid  by  reason  of  a  noncompliance  with 
the  rules  contained  in  the  first  schedule  to  this  act,  or  any 
mistake  in  the  use  of  the  forms  in  the  second  schedule  to  this 
act,  if  it  appears  to  the  tribunal  having  cognizance  of  the  ques- 
tion that  the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  the  body  of  this  act,  and  that  such 
noncompliance  or  mistake  did  not  affect  the  result  of  the  elec- 
tion '':  Ballot  Act,  1872,  85  &  86  Viot.  e.  83,  sec  13,  p.  20a 
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The  rales  and  schedules  prescribe  the  forms  of  nomination 
papers,  and  the  procedure  for  conducting  the  election. 

It  haa  been  judicially  determined  in  that  country  that  the 
language  just  quoted  is  merely  declaratory  of  the  common  law 
ef  England:  Woodward  r.  8arson$^  L.  R.  10  Com.  P.  761. 

It  certainly  goes  no  further  as  a  ouratiye  power  than  the 
aocepted  general  principles  of  the  law  of  elections  in  this 
eeontry,  as  expounded  by  the  courts. 

We  consider  tliat  they  have  a  just  and  proper  application 
to  the  facts  now  in  judgment.  It  is  not  asserted  on  this  ap- 
peal that  the  supposed  irregularity  of  haying  two  voting  booths 
instead  of  one  had  any  bearing  upon  the  result  of  the  election 
lo  the  prejudice  of  plaintiff,  and  we  are  unable  to  conjecture 
how  it  couldy  in  anywise,  have  redounded  to  his  disadvan- 
tage. We  believe  it  furnishes  no  suflSoient  reason  for  exclud- 
ing the  vote  of  the  two  precincts  in  the  circumstances. 

4.  We  conclude  that  a  reasonable  and  natural  construction 
of  the  law  forbids  us  to  repudiate,  for  any  such  reasons  as  have 
been  presented,  the  three  thousand  votes  oast  in  Bedalia  in 
1890. 

If  for  every  error  of  a  county  clerk  or  harmless  irregularity 
in  election  procedure,  citizens,  having  no  control  over  either, 
are  to  lose  their  right  of  choosing  public  officers,  the  ^'  reform 
ballot  act,''  instead  of  being  found  an  improvement  of  the 
machinery  of  popular  government,  will  justly  be  denounced 
as  a  *'  snare  to  entrap  the  unsuspecting  voter '':  Oumm  v.  Hidh 
bard,  97  Mo.  319;  10  Am.  St.  Rep.  812. .  Such  a  result,  how- 
ever, was  never  contemplated  in  its  enactment,  and  should 
not  be  brought  about  by  a  narrow  and  technical  reading  of  it. 
^  Where  any  particular  construction  which  is  given  to  an 
act  leads  to  gross  injustice  or  absurdity,  it  may  generally  be 
said  that  there  is  fault  in  the  construction,  and  that  such  an 
end  was  never  intended  or  suspected  by  the  framers  of  the 
act":  Peckham,  J.,  in  People  v.  Board  of  Oanvcusere^  129 
N.  Y.  396. 

While  it  is  well  enough  to  insist  on  a  proper  and  strict  per^ 
formance  of  duty  by  officers  conducting  elections,  we  are  not 
of  the  number  of  those  who  imagine  that  such  performance 
will  be  promoted  by  disfranchising  the  whole  body  of  electors 
in  any  locality  where  errors,  such  as  are  here  charged,  occur. 
The  legislature  has  not  plainly  declared  such  a  purpose,  and 
we  think  it  shoold  never  be  imported  into  a  statute,  by  con- 
itnictiiKL 
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It  seems  to  us,  after  full  reconsideration  of  the  ease,  thai 
the  decision  of  Judge  Field  on  the  circuit,  in  faror  of  defend- 
ant,  was  right,  and  should  be  affirmed. 

Black,  Brace,  and  Macfarlanb,  JJ.,  concur;  8HSBwom>, 
C.  J.,  and  Oantt,  J.,  dissent.  Thomas,  J.,  will  express  has 
yiews  in  a  separate  ofAnion. 


Mb.  JusriOB  Gahtt  dissented  from  the  ooneloaion  annoaiieed  by  the 
Jocity  of  the  oonrt,  and  in  ezpreaaing  his  reasons  therefor  and  the  ^iew  en- 
tertained bj  himself  in  regard  to  the  law  nnder  oonnideration,  said  thai 
'"the  oontestor  insists  that  the  vote  of  the  city  of  Sedalia  should  be  rejected 
■Itogetber^  becanso  the  official  baUot  prepared  by  the  county  clerk  and  used 
at  that  precinct  eontained,  in  addition  to  the  names  of  the  Democratic  and 
Republican  nominees,  duly  certified  to  the  county  clerk,  the  names  of  cer- 
tain parties  as  oandidates  of  the  Union-Labor  party,  among  others,  that  of 
George  D.  Sappington,  for  sherift  when,  in  fact,  no  snch  party  at  the  last 
previons  general  election  had  cast  three  per  cent  of  all  the  Totes  of  Pettia 
Oounty,  and  no  nominations  of  snch  a  party  had  been  certified  to^  or  filed 
with  the  county  clerk  as  required  by  said  article  3  of  chapter  60. 

*'Thts,  it  wUl  be  readily  seen,  presents  a  question  of  great  momenk  The 
right  of  8u£Erage  is  Justly  esteemed  the  corner  stone  of  our  free  institutions. 
Our  election  laws  are  framed  with  the  special  purpose  of  preserving  this 
right,  and  of  enabling  e?ery  citizen,  whatever  his  position  in  society,  to  ex- 
press his  choice,  untrammeled  and  unintimidated.  It  is  earnestly  contended 
by  counsel  thati  if  the  statute  is  to  be  construed  so  that  balloto  cannot  be 
counted  which  contain  names  of  candidates  prohibited  by  the  statutee,  then 
it  is  unconstitutionaL  The  arKumont  of  counsel  for  contestee  is  based  upoa 
the  wrong  that  would  be  done  the  Toter  to  deprive  him  of  his  franofaise  oa 
account  of  the  illegal  act  of  a  publio  officer,  and  that  the  statnto  ia  merely 
directory  and  not  mandatory. 

'*  Now,  section  4772  provides,  'ezcep^as  in  this  article  otherwise  provided, 
it  shall  be  the  duty  of  the  clerk  of  the  county  court  of  each  county  to  pro- 
vide printed  balloto  for  every  election  for  public  officers  in  which  the  eleot- 
ers  or  any  of  the  electors  within  his  county  partioipats^  and  to  eansa  to  be 
printed  in  the  appropriate  ballot  the  name  of  every  candidate  whose  name 
has  been  certified  to  or  filed  with  him  in  the  manner  provided  for  in  this 
article*  Balloto  other  than  those  printed  by  the  respective  clerks  of  the 
eounty  oourts,  according  to  the  provisions  ci  this  article,  shall  not  be  oast  or 
counted  in  any  election.' 

''  Section  4778  provides  that  *  every  ballot  printed  under  the  proviMions  of 
this  article  shall  contain  the  name  of  every  candidate  whose  nomination  for 
any  office  specified  in  the  ballot  has  been  certified  or  filed  according  to  the 
provisions  of  this  article,  and  no  other  names.' 

"  For  the  purposes  of  this  discussion  it  must  be  taken  that  the  motion  to 
strike  out  the  allegations  in  the  notice  as  te  the  names  of  the  Union-Labor 
candidates  confesses  the  truth  of  that  averment,  which  I  hold  ia  a  clear  and 
ooncise  statement,  and  ito  sufficiency  as  a  pleading  was  not  questioned  oy 
opposing  counsel  in  the  circuit  or  this  court.  It  was  reserved  for  this  court 
te  make  the  point;  and  it  stands  admitted  that  the  ballot  contained  namss 
not  certified  or  filed  in  accordance  with  said  article  3  of  chapter  SO.  Iht 
statute  provided  said  ballot  should  contain  'no  other  names'  than  these 
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mtiUisL  Here  tfleo  li  m  poiifiTe  riolation  of  a  ptafs  law.  What  penalty 
MIofVi  im  aaoii  a  eaaet  Hie  aiafeate  aaawen:  ^Banota  other  than  thooe 
printed  •  •  •  •  aeeording  to  the  provisiona  of  this  article  (3)  ehall  not  he  cast 
ereoanted  in  any  oleofeioo.'  These  worda,  'ahall  not  be  ooaDtetl/  were  oon* 
strned  aa  mandatory  in  Wett  r,  Ron^  ^  Mo.  350»  and  the  whole  vote  of  a 
township  ezdoded.  Again  in  LedbHUr  ▼•  HaJBU  02  Mow  422;  the  whole  vote 
ef  a  township  waa  ezolnded  nnder  tho  eame  provision. 

**In  Qwmm  t.  HMftnrd,  97  Ma  811,  10  Am.  St  Rep.  Sit.  it  is  tme.  the 
wetds  'shall  be  oonsidered  frandnlent'  were  in  the  statnt^,  but  the  wonis 
'and  shall  not  be  oonnted'  affixed  the  pnnishmeiit  that  sboold  be  vLtited 
■poB  the  ballot  deelared  by  the  statu  to  to  be  f  rand  ulent. 

''The  aUemative  ia  plain,  we  mnst  either  follow  a  statute  which  the 
bgislatnre  haa  enaoted,  and  had  a  perfect  right  to  enaet,  or  hold  that  it  ie 
eptional  with  the  oonnty  olerks  to  obey  the  election  law  or  not,  aa  their 
Judgment  may  dictatai  By  holding  that  a  violation  of  this  provision  doee 
not  sihet  an  eleotioB,  we  in  effect  nullify  the  statute,  and  aay  to  election 
•Aoor%  it  18  not  neoeesary  to  follow  its  commands  ";  citing  also  in  support 
ef  thb  Tiew,  Staie  ▼.  Cook,  41  Ma.  fiOS^  Biaie  r.  FratUr,  08  Mo.  420,  and 
•IstiBg  that  from  aU  the  easea  mentioned  it  seems  evident  that  neither  aver 
•sot  or  eridenee  of  fraud  ia  neoeesary  in  such  cases,  but  proof  of  a  failure 
Ie  csmply  with  aneh  mandatary  provisiona  of  the  statute  will  aToid  an  eleo- 
tioB.  *'  In  many  of  the  states  there  are  statutes  prescribinsr  the  form  of  the 
beUets,  the  iLind  of  paper,  ete.»  and  prohibiting  any  marks,  figures,  or  de» 
Tiess  by  which  one  can  be  diatingnished'from  another.  These  statiites  being 
designed  to  preeerra  the  seoreay  of  the  ballot,  and  to  prevent  fraud,  intimi* 
dstion,  and  bribery,  will  generally  be  considered  mandatory,  and  this  will 
be  lo  in  all  cases  where  the  statute  providee  that  a  ballot  rarying  from  the 
nquirements  of  the  law  ehall  not  be  counted  ":  0  Am.  k  Eng.  Ency.  of  Law, 
148,  see.  8;  and  at  page  825,  eame  Tolnme,  it  ie  said:  "A  Tiolation  of  man* 
daUny  provisions  will  aroid  the  eleotion,  without  regard  to  the  motives  of 
the  persons  guilty  of  the  violation,  and  without  any  inquiry  into  the  effect 
sf  the  result  of  the  eleotion.* 

In  relation  to  the  oontention  by  the  majority  of  the  court  that  no  harm 
was  shown  to  have  resulted  to  the  oontestor  from  the  canvass  of  the  votes  aa 
letamed.  Judge  Oantt  Midi  "It  appeared  from  the  evidenoe  in  the  trial 
soert  that  upon  the  reooant,  eontestee  Smith  had  a  majority  of  thirty-three 
vetsi  only.  It  farther  appeared  that  there  were  one  hundred  and  sixty -four 
votes  eaat  Im  SedaUa  that  were  returned  "no  vote.'  In  about  three-fourtha 
sf  said  baUofea  the  state  of  the  eaae  waa  that  the  same  were  not  oonnted  bo* 
snse  coo  of  the  three  aandidates  for  sheriff  waa  ocratohed,  leaving  the  other 
two  upon  the  ballot^  and  in  a  vary  large  majority  of  snoh  three-fourths  of 
nid  ballota  the  aforesaid  reanlt  aroee  from  the  fact  that  the  voter  etmck  out 
SBS  odtnum  of  candidatna^  or  the  oandidates  of  one  political  party,  and  left 
the  eudidates  of  the  other  two  parties  or  oolnmns  intact.  Now,  according 
ti  the  atatntea  of  thia  state^  aa  only  the  nominees  of  two  political  parties 
hid  been  oertified  to  ftiie  oonnty  elerk,  no  other  namee  oould  lawfully  be 
plaosd  en  the  ballots  at  aaid  election,  and  had  there  been  only  the  two 
Barnes  ef  the  oonteator  and  oonteotee  on  the  official  ballot  the  striking  off  of 
either  af  their  miwirf  would  have  left  the  other  a  vote^  but  when  a  third 
same  illegally  appeared  on  shia  balloti  the  striking  off  of  the  nanie  left  a 
vote  for  two  oandidates^  whioh  rendered  it  void,  or  'no  vote.'  There  were 
ooe  hundred  and  sixty-four  rotes  of  this  character  in  Sedalia  alone,  and  the 
Biajority  is  only  thirty- three.     Who  will  say  that  the  plaoing  of  the  third 


506  BowKBS  «•  Smite.  £MiB6oiiii, 


•une  {nagally  od  Ihaet  ballots  did  bo4  render  this  elaotioa  «aoertainf  It 
hM  oft^  lM«n  WLtd  tb*t^  if  th*  imgnUritias  in  an  eleotion  at*  so  gio>t  as  to 
raoder  the  oboioa  doabtful,  thej  will  avoid  the  elections  ScranUm  Borough 
Ooie^  Brightly's  Kleotion  Oaaea»  455;  6  Am.  ft  Sng.  £noy,  of  Law,  322j^ 
Bote,  S." 

Jndge  Oantt  alto  aaid  that  a  oarafal  aoratiny  of  the  alatata  did  not  reveal 
anything  raqniring  tho  ooonty  elerk  to  print  the  ballota  and  prencriba  what 
nnmea  should  ha  printed  thereon,  ao  aa  to  make  it  nnoonatitntioiinl  aa  ooa* 
llioting  with  a  free  and  open  ballot.  *' Wa  agiea  that  if  thia  nmw  nleotioa 
law  of  May  16^  1889,  ahoald  reatriot  the  aleotion  to  the  names  printed  on  the 
official  balloti  and  made  no  provision  for  hia  aubstitDting  any  namo  be  ehoM 
for  any  office  to  be  choaen,  it  would  be  nnoonstitntionaU  On  tho  contrary, 
it  has  azpressly  guarded  against  that  in  section  4773  by  leaving  opaee  for 
lUm  to  writa  the  nanaa  of  aa  nany  oandidates  aa  then  ara  officea  to  ba 
flUed." 

**Jt  an  aapirant  for  office  doea  not  belong  to  any  of  tha  great  portieo  hi 
this  country,  and  ia  not  fortunate  enough  to  have  the  nominatioa  of  n  party 
that  cast  three  per  cent  of  the  votes  at  the  last  elactionf  ha  ia  atill  not 
debarred;  he  can  procure  tha  oertifloate  of  electors  within  hia  diatriot  ar 
political  diviaion  to  the  number  equal  to  one  per  cent  of  the  rota  cast  at 
tha  last  general  election.  Thia  system  oontaina  many  featurea  that  are 
MSWy  and  they  have  not  yet  received  construction  by  the  oonrta  of  the  aev- 
oral  states.  In  Prie§  v.  Lu$h,  10  Mont.  61,  the  supreme  court  of  Montana 
held  that  as  this  waa  an  English  statute^  and  had  been  often  oooatnied  by 
the  courts  of  that  country,  the  territory  of  Montana  must  ba  proaumad  in 
adopting  it  to  take  it  with  the  construction  it  had  reoeived  in  England,  and 
oonsequently  held  an  election  void  where  the  successful  candidate  nt  tibo  poUs 
had  not  been  nominated  as  required  by  Uw,  bat  had  auooeeded  in  getting 
his  name  on  the  official  ballot.  That  oourt  reached  that  ooncluaton  after  a 
thorough  ezaminntion  of  the  English  and  Australian  oases.  In  adopting  that 
oonstrnotion,  it  followed  eminent  anthoritys  Pennoek  v.  DkUoffuep  2  Pet.  1; 
McDonald  v.  Hovep,  110  U.  8.  628;  AUen  v.  8L  Louk  Bank,  120  U.  &  84; 
PraU  V.  ilm<frican  BeU  T^  Ok,  141  Mass.  225;  56  Am.  Kap.  465;  StotOm  v. 
fTood,  57  Mo.  880." 

In  Peopk  V.  Board  ^  OamMu»er%  129  N.  T.  896,  Bagor,  (X  J.»  !■  oon- 
Btming  tha  Australian  liallot  adopted  in  Now  York  in  1S91,  said:  "  Bat  it  is 
arged  that  n  strict  construction  of  the  law  must  result  in  dbfranohiaement 
Thia  is  true,  but  the  law  plainly  oontemplatea  auoh  n  reanlti  and  iriio  can 
oompUin  except  thcae  who  are  opposed  to  any  restrictions  whataoo^er  npcn 
the  action  of  aa  elector?  No  advocate  of  the  reform  ballot  law  ona  justly 
oritioise  a  result  which  was  in  the  minds  of  its  anthors  whan  tho  law  was 
drafted  and  enacted.  They  clearly  contemplated  thia  e£EMt|  and  dotermined 
that  the  injustice  which  a  few  might  suffer  through  ignorance^  wUlfal  blinds 
nes%  or  inattention  to  the  requirements  of  law  should  not  be  permitted  to 
defeat  the  great  good  to  be  secured  to  the  whole  people  by  the  adoption  af 
on  effectual  scheme  for  the  purification  of  elections.* 

*'  Let  it  ba  oonoeded  that  the  arguments  of  the  Jndgaa  fa  soataining  tha 
law  proceed  principally  upon  the  necessity  of  a  aeerat  balloli  and  to  permit 
the  irregularity  to  go  unpunished  would  destroy  thai  aaeraoy;  otill  tha 
great  onderlying  oonsideratioa  was  that  *  elections  ars  a  oontrivanoe  of  gov- 
omment^  whioh  presoribea  who  are  electors,  and  how  they  may  eirpreaa  their 
will,  and  it  is  a  legltimata  exercise  of  power  to  prescribe  the  description  of 
ballots  which  shall  be  oaed,*  * 
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And  Mr.  JutiM  Gwtl  CarChar  nidt  ''This  oftM  folly  mMta  th«  «£«• 
■nt  of  ra«poiid«at  that  the  halloti  in  th«  oam  at  bar  wart  offioial  balMi 
prepared  by  the  oonnty  dark,  and  hia  illogal  aot  oannot  diblranchisa  a  volir. 
In  tha  New  York  oaM  tha  ballot  waa  indoraad  *ofBoial  balioti'  bnt  by  tha 
willfnl  or  negligent  aot  of  the  olerk  the  wrong  precinot  waa  indorsed,  and 
they  were  rejected.  The  point  ia  identioal  in  principle.  It  waa  tha  aot  d 
aa  offieUl,  and  that  ooart^  aa  we  hare  already  aaid,  bnt  followed  o«r 
decision^  wherein  the  aot  o(  the  election  jndgea  diafranohiaed  a  whole  toi 
ahip."  Tbia  Tiow  ia  fnlly  supported  by  TaleoU  r.  PJMriek  M  Goon.  47f| 
iieU»  ▼.  Oibome,  60  Conn.  6H;  In  re  Mark*,  17  R.  L  812. 

**It  ia  also  objeeted  that  notwithstanding  the  oonnty  clerk  plaoed  «pos 
tha  ballota  at  this  election  the  namea  of  candidates  in  poaitiva  riolattoo  of 
tha  atatnte^  the  oonteator  cannot  complain,  becanae  aection  4778  providea, 
'whenever  it  ahall  appear  by  affidarit  that  an  error  or  omiaaioo  haa  ooonrred 
fai  the  pnUioation  of  the  namea  or  deacription  of  candidatea  naminatad  for 
eflloa,  er  in  the  printing  of  the  ballota,  the  aironit  oonrt  of  any  oonnty,  or 
tte  jndge  thereof  in  Taoation,  or  if  the  oironit  judge  ia  then  abaent  from  tha 
eosnty,  a  Jndge  of  the  oonnty  court,  may,  upon  application  by  any  elector, 
by  order,  require  the  olerk  of  the  oonnty  oonrt  to  correct  anch  error,  or  to 
show  eanae  why  each  error  ahonld  not  be  eorreoted.'  Thia  aection  waa  in- 
tsttded  to  correct  mistakes  in  the  namea  of  the  candidatea  nominated,  er  the 
designation  of  the  offices  for  which  they  were  candidates,  upon  the  applica- 
tioD  of  any  elector.  It  doea  not  purport,  nor  do  we  think  it  waa  intended, 
M  furnishing  a  mode  of  procedure  to  a  candidate  who  was  wrongfully  denied 
a  place  on  the  ticket,  nor  a  remedy  for  thcee  lawfully  on  the  ticket^  to 
purge  it  of  namea  which  had  illegally  been  placed  thereon;  but  in  any 
svent,  this  case  ia  here  on  the  pleadings  alone.  There  is  nothing  in  the 
record  that  tenda  to  show  that  contestor  had  any  knowledge  of  the  facts 
which  would  now  estop  him  of  complaining.  In  the  absence  of  proof  or  al- 
legation to  the  contrary,  it  will  be  presumed  that  he  acted  on  the  presump- 
tion that  the  oonnty  clerk,  a  public  officer,  would  not  put  on  the  official 
ballot  the  name  ol  any  candidate  whoae  nomination  had  not  been  certified 
or  filed  as  required  by  law.  In  the  abeence  of  knowledge,  no  one  will  eon- 
tend  he  is  eatopped." 

Judge  Oantt  also  contended  that  the  rote  of  Sedalia  should  be  excluded, 
for  the  reaeon  that  the  oonnty  oonrt  ignored  section  4678  of  the  statute  in 
tha  appointment  of  Jndgea  for  that  precinct.  In  this  conneotioa  he  said: 
"The  statute,  oeotion  4777  in  eonnection  with  4673,  proTidea  that  the  oonrt 
■hall  appoint  aiz  jndgea  for  each  precinct,  and  in  thia  instance  the  court  ap- 
panted  twelve  Judges.  Instead  of  one  polling  place  in  the  precinct  there 
wsrs  two^  aoTenty-flTO  feet  apart.  Different  judges  reoeived  and  numbered 
the  ballotB.  At  one  ol  theae  Toting  plaoee  1682  votea  were  caat,  and  at  the 
other  1578.  By  tha  atatnte,  aection  4777  in  connection  with  4673,  the  county 
soarta  are  empowered  to  appoint  aiz  jndgea  only  for  each  election  precinct; 
thrss  of  the  Jndgea  shall  be  selected  from  the  party  having  the  largest  vote 
■t  the  hat  s^eotiott,  and  three  from  the  party  having  the  next  largest. 
Thsss  jndgea  shall  aeleot  the  two  jndgea,  one  from  each  party,  to  have  oharge 
if  ttie  baUota  and  fnmiah  them  to  the  votera;  and  minute  direction  ia  given 
h  ttie  atatnte  for  the  conduot  of  the  election.  There  ia  no  warrant  for  the 
ippointment  af  donble  thia  number  and  opening  a  new  polL  After  the  court 
hsd  appointed  aiz,  the  power  of  attorney  waa  ezhanated,  and  thoae  appointed 
•fter  that  derived  no  authority. 

"If  the  oonnty  ooort  of  Pettia  County  may  diaregard  the  election  law  by 
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appointiiig  riz  «d£tioMd  JiidgM  and  a  Moiid  poDiag  plao«»  fh^  nMtj 
Hah  a  doaaii  in  tiie  aanw  praeiaoli  and  if  tkat  oomt  amy  do  llu^  all 
aovnty  oourta  may  do  likowiaau  Tha  precedent  would  be  daDgerooo  and 
pernicioaa.  It  would  open  wide  the  door  for  fraudoleDt  praotioea,  and  ptao* 
tioally  nullify  the  atatnte.  The  atatute  haa  made  ample  provision  for  con* 
ducting  an  election  by  giving  'authority  ta  the  oonnty  oonrt  to  maka  tba 
aiaatiBQ  prednal  «r  diatriot  email  anoagh  that  aix  jndgea  only  will  be  lo* 
foiiod  to  naaifo  aad  ooont  the  vote.  Tha  eoonty  ooort  of  Pattia  Connty. 
when  it  appointed  twelve  judges  for  one  precinct^  by  ita  very  record  diadoeed 
tho  absolote  neeeaaity  for  dividing  thid  preoii^  It  ia  »  virtoal  finding  that 
dM  Jndgea  could  not  looeivo  and  count  the  voteai  Inatead,  in  that  oity,  ol 
following  the  plain  provialon  of  the  statute,  and  dividing  the  preeinot^  they 
■nda  thia  nnauthoriaed  Appointment  of  aix  additional  jndgea,  and  in  thk 
way  praaarved  all  tho  objectionable  fcatnioa  of  a  popular  election,  and  aecnred 
to  tho  people  of  that  city  none  of  the  benaAta  that  tha  atatnte  waa  deaigned 
to  secure.  The  atatute  wiaely  providea  that  each  voter  ahall  vote  only  in 
the  township  in  which  ha  raaidas^  or,  if  in  a  town  or  otty»  then  in  tho  ele^ 
tkm  district  therein  in  which  ho  raaidea.  Thia  provision  waa  made  eo  that 
tho  jndgea  and  votora  could  more  readily  know  who  ia  entitled  to  vote,  and 
the  more  eaaily  detect  any  attempt  to  vote  illegally^  either  for  want  of  resi- 
dence, or  nonagCf  or  other  diaabiUty.  Moreover,  aa  having  precincts  small 
enough  for  two  jndgea  to  receive  and  two  to  count,  the  jndgea  may  more  de^ 
Uberately  hear  ohallengeib  and  decide  them  without  denying  othera  the  right 
to  vote. 

"And  there  are  other  oonaiderationa  that  donbtlesa  conbt>lled  the  legisla- 
ture. It  waa  intended  that  the  bonndaries  of  each  precinct  ahonld  be  de- 
fined, and  every  elector  therein  ahonld  know  the  voting  plaoa.  It  was  never 
intended,  aa  was  done  here,  that  the  initial  letter  of  a  voter'a  nnme  ahoald 
subject  him  to  the  annoyance  of  going  from  one  voting  place  to  another  ao> 
cording  to  the  initial  letter  of  his  nnme.  It  waa  the  clear  intention  of  the 
law  that  every  voter  in  each  precinct  should  vote  »t  one  and  the  same  place, 
and  that  these  precincts  dioald  be  small  enough  to  permit  each  voter  to  caat 
his  ballot  on  the  day  of  election  without  annoyance.  The  snggeation  that 
this  had  been  previously  done  is  not  in  the  caae,  and  if  it  was  u  no  Justifica- 
tion. There  waa  no  evidence  heard  cm  thia  branch  of  the  caae  that  would 
tend  to  eatop  the  contestor. 

*'Aa  the  judgea  in  ezoeaa  of  six  were  not  even  els  /ado  Jndgea,  it  resulted 
that  at  leaat  aiz  persons  nnauthoriaed  by  statute  were  permitted  to  pry  into 
the  ballota  of  the  voters,  and  thua  destroy  that  aecrecy  which  the  oonatita- 
tion  secures  against  ovary  one  but  a  awom  and  lawful  election  officer.  The 
pofi^^n  taken  by  my  leumed  brother,  that  tho  two  polling  places  within  one 
precinct  ia  not  an  abuae  of  the  atatnte,  ia  not  sustained  by  those  Judges  of  tins 
oonrt  who  hold  that  thia  violation  of  a  positive  enactment  does  not  vitiats 
the  election." 

In  aneh  eaao  where  the  conduct  of  the  election  is  so  grossly  irregular  that 
the  courts  cannot  determine  which  of  the  ballota  are  legal  and  which  illegal,* 
the  whole  should  bo  disregarded.  **  In  no  other  way  can  the  law  be  upheld, 
and  tho  purity  of  the  ballot  preaerved.  It  follows  from  these  views  that  I 
hold  tho  ballota  containing  the  namea  of  the  Union-Labor  candidates  void, 
and  that  tho  dividing  of  tiie  city  into  two  polling  places  was  illegal  and  on* 
anthorized,  and  resulted  in  placing  the  ballota  in  the  hands  of  parties  who 
had  no  anthcrify  to  aea  them,  and  waa  a  dear  violation  of  the  atatnte.    Ia 
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Chi«(  JiwtiM  Sherwood  Mlj  coacorred  witk  Mb  Jnetioe  Gaatt  in  the 
eenolnaieoe  reaohod  bjr  him  m  hie  diseenting  opinioa*  Mr.  Justice  Tbomae 
•onoarrad  with  the  majority  opinion  written  by  Mr.  Justice  Barclay,  so  far 
as  tha  dinsion  of  election  precincte  in  Sedalla  was  involved,  bat  dissented 
from  that  opinion,  and  concarrod  with  Mr.  Juatioe  Ckntt  in  holding  that  tha 
kallota  eontaining  tha  namea  of  non^Union  aaadidatee  wore  nnanthoriaed 
end  Toid.  In  this  eonaeotion  he  aaid:  *'I  oonour  in  the  reaalt  reached  by 
ny  brother  Qantt  on  the  second  point  discussed  in  his  opinion,  hot  I  fear  he 
hes  stated  tha  principlas  npon  wbioh  he  bases  that  rasnlt  too  Iwoadly.  I  am 
not  prepared  to  say  that  a  oonnty  clerk's  action  in  preparing  a  tieket  nnder 
ear  election  laws  can  be  reviewed  by  the  eoarts  after  the  election  in  all  caseei 
asr  am  I  willing  to  say  that  it  cannot  ba  reriawed  in  any  caea.  That  woold 
ia  my  judgment  depend  on  oircamstancea. 

''Under  the  specifications  in  the  notice  of  contest  In  tills  flaae^  wUoh  ware 
stricken  oat  on  motion  of  thif  oontestee,  the  contestor  would  haTO  had  the 
right  to  introdaoe  eridenoe  to  show  that  the  Union-Labor  party  had  no 
existence  in  Pettia  County;  that  Sappington  had  not  been  nominated  by  any 
party,  or  by  any  number  of  electors;  that  his  nomination  had  not  been  cer- 
tifivd  to  the  clerk  at  all,  and  that  the  clerk  arbitrarily  pat  his  name  on  the 
official  ballot  without  deciding  or  attempting  to  decide  anything,  simply  be* 
eaass  ha  was  requested  to  pat  it  there,  and  in  that  ease  the  ballot  would 

have  been  void I  do  not  believe  that  the  power  of  the  secretary  of 

■tate  or  clerk  in  preparing  the  official  baHot  is  unlimited.  It  would  be  a  per- 
nidous  doctrine  for  the  courts  to  assert  that  the  county  olerk  ean  arbitrarily 
and  ad  UbUum  pat  names  on  the  official  ballot  that  ought  not  to  be  put  on 
it»  and  that  the  candidatee  who  have  a  legal  right  to  have  their  names  on  it 
Bnst  resort  to  the  oourts  before  the  election  or  loea  their  remedy;  on  the 
ether  hand,  if  tha  elerk  should  receive  the  oertificate  of  nomination,  should 
ezamioa  into  tho  facts  In  regard  to  it,  should  decide  that  the  names  of  the 
parties  mentioned  therein  onght  to  go  on  the  offieial  ballot,  and  should  print 
iod  publish  it  aa  required  by  law,  and  no  objection  to  it  shoald  be  made 
prior  to  tha  eleetion,  tha  aourts,  in  a  oonteet  arising  In  regard  ta  it  after  the 
election,  might  very  well  refuse  to  interfere  with  the  clerk's  decision  and 
hold  the  ballot  good,  though  it  should  turn  out  that  certain  names  were  im- 
properly printed  on  it;  bat  tha  ocmrts  should  hold  the  ballot  void  if  it  ap- 
pesrs  that  names  were  illegally  printed  on  it|  nnlees  it  should  be  proved  that 
the  derk  did  oonsider  before  acting,  and  that  ho  did  eearch  and  inquire  be- 
fore reaching  a  oonolnsicn;  that  he  did  exercise  his  judgment  and  discretion, 
ttid  that  he  did  not  arbitrarily,  and  without  a  pretense  of  authority  or  right, 
print  the  unauthoriaed  names  on  the  ballot. 

"I  take  tha  poaition  that  tha  clerk  has  not  a  earie  Uamehs  to  put  the  name 
^  every  eager  applicant^  who  may  so  request^  on  the  official  ballot;  nor 
■hoald  a  ballot  ba  declared  void  in  every  esse  in  which  a  name  ia  on  it  which 
Mght  not  to  ba  aa  it^  where  the  olerk  azaroiaed  a  eound  disoretion  in  pre- 
paring  it.  This  leaves  the  courts  to  review  tha  action  of  tha  clerk,  and  to 
idjudicata  the  iaaaa  as  the  vary  right  of  eaoh  case  may  demand. 

*'  The  court  below  ought  to  have  refuaed  to  atrika  oot  the  portiona  of  the 
ftoties  ef  eonteet  it  did  strike  oat;  ought  to  have  heard  tha  evidence  in  re- 
^rd  to  how  and  why  the  names  of  tha  Union-Labor  candidates  were  printed 
^the  ballot^  and  to  have  disposed  af  the  issna  on  tha  avidenee. 

''I  fully  agree  with  my  brother  Baroky  in  what  he  has  said  in  hia  opinion 
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In  regard  to  th«  tbtHoii  predncti  in  Sedalia.  For  the  reMoiu  given  abofve 
I  think  the  Jadgmont  of  tho  lower  eonrt  onght  to  bo  fororwd,  and  Ike 
oooM  remanded  for  now  trial  on  the  meritti" 

Elkctiors—  ArsTRALiAM  Ballot  Law— Addiho  Namsto  Tickit.  —  1%o 
act  providing  for  the  printing  of  an  uffioial  ballot  at  the  publie  expense,  does 
not  prevent  a  voter  from  voting  for  whom  ho  ohoo%ee.  He  may  **  write  or 
paate  upon  hie  ballot  the  name  of  any  person  for  whom  ho  deairae  to  vot«  for 
any  offioo  **  t  People  ▼.  Shaw,  18S  K.  Y.  493;  hot  a  failure  to  oomply  with  tho 
Motion  of  tho  ael  conoerning  nomination  it  not  aided  by  tho  eeotion  whieh 
permits  every  voter  to  write  or  paate  on  hie  ballot  *'  tho  name  of  any  pei^ 
■on  whom  ho  deiirei  to  vote  for":  Prke  ▼.  Luth,  10  Monk  6L 

BLBonoNt — IRRBO0LARITT  Iff  Ballotb  —  Birsor  ov.  —  Brron  of  paWe 
officers  in  the  preparation  or  printing  of  ballots  will  not  invalidate  the  bet* 
lots:  Ailm  v.  Glynn,  17  CoL  838|  31  Am.  8t  Bop.  304,  and  noto. 

Blbotioxi  —  BmoT  ov  ImRMViiABiTT  or  OwnoMtm, — Mora  irregnlariti« 
OB  the  part  of  olection  offioere  do  not  vitiate  the  elootioni  Parvim  v.  Winbar§, 
130  Ind.  561|  10  Am.  St.  Bep.  254,  and  nota. 

ELKcrioii  —  CoNffrRUoriOM  or  Law&  —  Coorte  ehonld  raetriet  the  exoep- 
tbna  whioh  ozdade  balloto  whore  the  epirit  and  intent  of  tho  law  ia  not 
thereby  violated:  Kellogg  v.  Hiekman^  12  OoL  85Ql  Tho  tendoney  of  a 
oonrt  ii  to  offeotnato  tho  intent  ol  tho  voter,  and  a  etatato  ehonld  be  m 
•onstmod  ae  not  to  plaoo  an  arbitrary  or  nnreaeonablo  obetmotion  in  hit 
way  t  People  v.  Board  ^  CowUp  0anvaa$er9f  129  N.  T.  39ft.  Tho  rnloe  pro- 
eoribed  by  etatute  for  oondnoting  elootioni  are  designed  ohiofly  to  afford  an 
opportunity  for  the  free  and  fair  exeroise  of  the  eleotivo  franchise  and  tofo- 
oerUin  with  oertainty  tho  resultt  DeBerrjf  v.  Ifkkoleom,  102  N.  a  466;  11 
Am.  St  Bop.  767,  and  note. 

BuonoMt— Statotb  whui  IfAVDATORT.  — If  a  ilatnta  avpiaaaly  da- 
elares  any  partionlar  aot  to  bo  oasential  to  the  validity  of  an  olootion,  or  that 
its  omission  will  render  the  olection  void,  the  oonrta  mnst  hold  tho  statnte 
to  be  mandatory,  whether  tho  partionlar  aot  goaa  to  the  moritaoraffoots  the 
resnlt  of  the  olection  or  nott  Parvim  v.  Wimberg,  190  Ind.  661|  90  Am.  8i 
Bep.  26<  andaotai  ikikr.  tfosBSi^  30 fla.  668»  92  Am.  81  B^  48. 


Robinson  v.  Smith. 

(Ul  MnMnmi,  ML] 

BviDiHOB  —  Aooovar  Boosa.  —  Bank  hooka  of  aooovnta  and  original  entrisi 
ahown  to  have  been  aconrately  kept  and  written  np  each  day  are  admia* 
aible  in  evidence  in  favor  of  tiio  bank. 

Alexander  and  Sichard$on^  and  OiUihan  and  SrorimBf  for 

the  appellants. 

O.  Am  Chapman^  for  the  lespondoDti 

Maovablanb,  J.  Plaintiffs  are  bankers  and  sued  the  de- 
fendants before  a  justice  of  the  peaoe  for  an  alleged  oyerdrafi 
of  fifty  doUara. 
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The  case  was  taken  by  appeal  to  the  circuit  court,  when 
upon  a  trial  the  defendant  recorered  judgment,  and  plaintiffa 
Appealed  to  the  Kansas  City  court  of  appeals. 

Upon  a  hearing  in  that  court,  Smith,  P.  J.,  wrote  an  opinion, 
reversing  the  judgment  of  the  circuit  court,  and  the  appeal 
wu  certified  to  this  court,  the  opinion  being  deemed  in  con- 
flict with  decisions  of  the  St.  Louis  court  of  appeals. 

At  the  trial  of  the  case  plaintifis  offered  to  introduce  in  evi* 
dance  their  ^  ledger,  cash  book,  and  balance  book  kept  in  the 
traDsaction  of  their  business  as  bankers,  and  showing  the 
traneaction  with  the  defendant,  and  offered  to  prove  that  they 
were  accurately  kept,  and  that  entries  were  made  and  the 
books  written  up  each  day  from  the  checks  of  the  customers 
and  tickets  of  the  teller,  and  that  the  books  wer»  balanced 
each  day  to  verify  their  accuracy/'  These  offers  were  refused 
and  the  books  excluded.  This  ruling  of  the  court  is  the  only 
error  assigned  here. 

Judge  Smith  in  his  opinion  says:  '^Upon  the  long  and  well- 
recognized  principle  that  the  book  entries,  made  by  a  party 
himself,  or  by  his  clerk,  in  the  usual  course  of  his  business, 
being  contemporaneous  with  the  fact,  and  part  of  the  res 
^st«,  are  admissible  in  evidence,  I  think  the  offer  of  evidence 
made  by  plaintiffs  should  not  have  been  rejected.'*  Since 
this  opinion  the  whole  question  has  been  carefully  oonsidered 
by  this  court,  the  decisions  in  this  state  reviewed,  and  in  an 
elaborate  opinion  by  Black,  J.,  the  same  conclusion  was  reached 
as  that  arrived  at  by  the  court  of  appeals:  Anehar  MiUing  Oo. 
T.  WoUK,  108  Ma  277;  82  Am.  St.  Rep.  600. 

The  court  committed  error  in  refusing  to  admit  In  evidence 
the  books  offered.  Judgment  of  Kansas  City  court  of  appeals 
affiroaed.    All  concur.  ____ 

XnixisioB  —  Aooonrr  Booxa  —  An  aeooont  book  of  orlgfaud  ontrioi,  fsir 
m  iti  Uob^  tad  sbowii  to  havo  been  kept  in  tha  ntoal  ooona  oi  basinata,  la 
idmiwibU  in  avidanoa  avan  In  favor  of  tiia  paraon  kaaping  it:  Andwr  MMI^ 
iiigOo.  V.  WaiA,  108  Mo.  S77;  as  Am.  8«b  Rap^  000^  and  noAa  with  aaaio 
ditoiiMliig  tiia  aal^aatad  aaUaatad. 
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Fbbqubon  t;.  SoDBV. 

Ttmn  DnD  sr  MimmiVD  Womah.  —  A  married  womaa  OMJ,  hy  Jofaing 
with  hw  hntbandy  •zeonte  «  Talid  mortsmge  or  deed  of  Iriut  npoa  Imt 
Nol  oetalo  to  Moore  o  debt  of  her  husbuid,  and  may  thoreia  appoint  a 
traotoe  to  make  aalo  in  defaalt  of  payment  of  the  debt  eeonred. 

UsvBT— :  Brvwr  ov  Oomtraot  worn,  —  While  a  ooQtraet  ooUing  for  niinMi 
intereet  U  not  void,  atill  the  oreditor  forfeits  the  wholo  intereetk  and  the 
legal  interest  is  ooUeotibla  from  the  debtor  and  goes  into  the  ebhool  fond. 

UfUBT — Right  to  Bbootib.  ^One  who  volnntarily  pay*  nnlawfol  iati^ 
eat  npon  a  uanrions  oontraot  oaanot  reoorer  it  by  snit. 

UavBT — EnrMV  ov  MosiaAai  ^  Rutbaihiho  Saul  —Whan  nrary  dosi 
Bo4  invalidate  a  mortgage*  a  sale  under  the  power  oontained  thorein  will 
Bot  bo  enjoined  by  reason  of  it^  nnlsot  the  debtor  brtngp  into  eovl 
the  principal  and  legal  interest  dno. 

UmtT  —  Drnwrnawm  ot  to  Mortoaob  Whui  Lost.  —So  long  m  a  mnttgiy 
proriding  for  asnriooo  interest  remains  exeontory«  tho  mortgagor  maj 
BTail  himself  of  tho  vsnry  as  a  defense;  bnt  when  tho  mortgage  eon* 
tract  is  exeonted  by  forecloenre  or  otherwise,  and  when  othen  have 
fai  good  faith  acquired  an  interest  in  the  property,  tho  dofsnss  ef 
mmuj  is  no  longer  arailable  to  the  mortgagor,  and  ttfa  l«  mponially 
tho  case  when  he  has  been  guilty  of  laches. 

WommMM  OoBFOBATiOH— Bight  to  Takb  Mobtoagb.  —  A  foreign  oocpo- 
intion  is  entitled  to  mako  a  mortgage  loan  in  Missoori. 

W.  O.  WelU  and  Junim  W.  JmJkin^  for  the  Appellant 

0.  E.  Dean  and  C*  0.  TichenoTf  for  the  Respondent 

Thom A8y  J.  Action  to  redeem  from  sale  under  a  deed  e( 
trust  Judgment  in  the  court  below  for  defendants,  and  plain* 
tiff  appeals. 

-   The  facts  for  a  proper  understanding  of  the  qnestions  de- 
cided will  sufficiently  appear  in  the  opinion. 

1.  The  trial  court  was  correct  in  ruling  that  a /mm  covert 
in  Missouri  may,  by  joining  with  her  husband  as  prescribed 
by  our  statute  of  conveyances,  execute  a  valid  mortgage  or 
deed  of  trust  upon  her  legal  real  estate  to  secure  a  debt  of  her 
husband,  and  may  appoint  therein  a  trustee  to  make  sale 
of  the  property  in  default  of  payment  of  the  debt  secured; 
iSehneider  y.  Siaihry  20  Mo.  269;  Hagerman  ▼.  8%atar^  91  Mo. 
619;  Rine$  t.  Mansfield,  96  Mo.  894;  WUeax  ▼.  Todd,  64  Ma 
890. 

2.  It  is  eontended  that  the  debt  secured  by  the  deed  of 
trust  in  question  bore  interest  at  a  usurious  rate,  and  the  sale 
for  that  reason  was  void.  The  principal  sum  secured  was  six 
thousand  dollars,  and  payable  five  years  after  date.  The  in- 
terest thereon  for  the  five  years  at  the  rate  of  ten  per  cent  was 
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gecurad  bj  ten  notaf  for  three  hundred  donan  eaeh,  pajable 
riXy  twelye,  eighteen,  twentj^foor,  thirty,  thirty-eiz,  fortj-twe^ 
forty-eighty  fifty-four,  and  eixty  months  after  date,  with  inter- 
est  at  the  rate  of  ten  per  cent  per  annum  after  maturity,  and 
the  contention  is  that  this  transaction  is  usurious. 

Conceding  the  correctness  of  this  proposition,  without  d^ 
dding  the  question,  the  plaintiff  has  no  right  to  redeem  from 
the  sale  under  the  deed  of  trust  in  question.   The  interest  notes 
falling  due  six,  twelve,  eighteen,  twenty*four,  and  thirty 
months  after  date  were  paid,  and  the  sale  was  made  for  de- 
fault of  payment  of  those  falling  due  thirty-siz  and  forty-two 
months  after  date,  and  when  the  trustee  credited  the  net  pro* 
eeedfl  of  the  sale  on  the  note,  he  allowed  $23.08  interest  on 
the  notes  falling  due  thirty-six  months  after  date,  and  $8.08 
on  the  note  falling  due  forty-two  months  after  date.    There 
can  be  no  question  that  the  $23.08  was  legally  allowable  as 
compound  interest,  it  having  been  calculated  from  the  expira- 
tion of  the  year.    This  leares  $8.08  only  which  could  be  re- 
garded-as  usurious  interest  under  any  rule  that  could  be 
adopted*    The  land  brought  two  thousand  five  hundred  dol* 
lars  at  the  sale,  and  there  is  a  large  balance  of  the  debt  that 
has  not  been  paid.    The  plaintiff  has  a  right  to  have  this  sum 
of  $8.08  credited  properly  on  the  debt,  if  it  was  usurious,  but 
she  has  no  right  to  come  into  a  court  of  equity  and  ask  to 
have  the  sale  set  aside.    If  she  had  desired  to  take  advantage 
of  the  defense  of  usury,  she  should  have  tendered  the  proper 
amount  before  sale:  Perrine  v.  Poulson,  63  Ma  309;  McOloth^ 
Kiiy  AdmW^  V.  Hemery^  44  Mo.  850;  Corby  v.  Bean,  44  Mo.  879. 
A  contract  calling  for  usurious  interest  is  not  void  in  Mis- 
souri: Montany  v.  Rock^  10  Ma  606.    In  such  case  the  creditor 
forfeits  the  whole  interest,  but  the  interest  at  the  legal  rate  is 
collectible  from  the  debtor,  and  goes  into  the  school  fund: 
Rev.  Stats.,  1889,  sec.  5976.    One  who  voluntarily  pays  unlaw- 
ful interest  upon  a  usurious  contract  cannot  recover  it  by  suit: 
Kirkpairiek  v.  Smithy  65  Ma  889;  Ranmm  v.  flays,  89  Ma 
446. 

It  is  no  ground  for  enjoining  a  sale  under  a  deed  of  trust 
that  the  notes  secured  reserve  usurious  interest  or  include  it, 
except  in  those  states  where  usury  renders  the  contract  void. 
The  trustee's  duty  to  sell  and  apply  the  proceeds  in  discharge 
ef  Hm  debt  legally  due  remains  the  sama  If  he  should 
attempt  to  misapply  the  proceeds,  and  pay  on  account  of 
usury  what  was  not  legally  due,  the  court  would  interfera 
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Where  usury  doee  not  inralidate  the  mortgage,  a  tale  under 
the  power  will  not  be  enjoined  by  reason  of  it,  nnleaa  the 
debtor  brings  into  court  the  principal  and  the  legal  inieretl 
due:  Tooke  t.  Newman,  76  111.  216;  PomU  ▼.  Hapkim^  88  Md. 
1;  Walker  r.  Ooekey^  88  Hd.  76;  Bdava  r.  OrampUm,  61  Ala* 
607. 

''After  a  forecloenrei  a  mortgage  contract  ia  legarded  aa 
executed.  So  long  as  the  contract  remains  executory,  the 
mortgagor  can  avail  himself  of  the  usury;  but  when  it  ia  exi^ 
cuted,  and  others  have  in  good  faith  acquired  interests  in  the 
propertyi  the  objection  can  no  longer  be  raised  ":  1  Jones  am 
Mortgages,  4th  ed.,  sec.  646. 

8.  The  Connecticut  Mutual  Life  Insurance  Company  at 
Hartford,  Connecticut,  though  a  foreign  corporation,  was  an- 
thoriied  to  make  this  loan:  Cmnedie^  /as.  Co.  r.  jUberi^  89 
Ma  181;  Long  r.  Lang,  79  Mo.  662. 

4.  Plaintiff's  laches  is  fatal  to  her  claim  of  relief  in  this 
case.  She  and  her  husband  executed  the  deed  of  trust  in 
1872.  The  property  was  sold  under  it  by  the  trustee  in  1876 
to  the  Connecticut  Mutual  Life  Insurance  Company,  and  the 
possession  of  the  property  was  then  surrendered  to  it.  Plain- 
tiff's  husband  died  in  1879,  and  the  insurance  company  sold 
the  property  to  Patrick  Soden  in  1880,  for  twelve  thousand 
dollars,  and  the  latter  took  immediate  possession,  and  has 
continued  in  possession  ever  since;  and  this  suit  was  not  in- 
stituted until  1887.  The  property  having  gone  into  the  hands 
of  an  innocent  purchaser,  and  plaintiff  having  delayed  action 
for  over  eight  years  after  she  became  discovert,  and  no  defect 
in  the  proceeding  being  apparent  on  the  face  of  the  deed  of 
trust,  or  the  trustee's  deed,  it  was  too  late  for  plaintiff  to  seek 
redress  at  the  time  she  did:  BurgesB  v.  St.  Louis  Co,  JZ»  R.  Co., 
99  Mo.  608;  Sehradski  v.  Albright,  93  Mo.  48;  Stamper  v.  Rob- 
erU,  90  Mo.  688;  Kline  v.  Vogel,  90  Mo.  248;  Reel  v.  Ewing, 
71  Mo.  29. 

What  is  said  above  in  regard  to  usury  is  based  on  the  law 
as  it  existed  in  this  state  prior  to  1891.  In  the  latter  year 
two  statutes  were  passed  making  some  radical  changes  on  this 
subject,  which  it  is  not  necessary  for  us  to  consider  at  this 
time  as  they  do  not  affect  the  transactions  involved  in  this 
controversy. 

Other  questions  are  presented  by  the  briefs  of  counsel,  but 
we  do  not  deem  them  of  sufficient  importance  to  give  them 
special  notice.    The  learned  trial  judge  in  the  court  below 
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ga^e  this  case  a  rery  careful  ooneideration,  as  is  evident  from 
an  elaborate,  exhaustive,  and  able  opinion,  which  be  prepared 
and  filed,  and  which  was  printed  for  our  reference,  and  the 
oonclusions  he  reached  were  not  only  tonnd,  but  they  were 
the  only  conclusions  he  could  have  justly  reached  under  the 
law  applicable  to  the  facts  disclosed  by  this  record,  and  the 
judgment  is  accordingly  affirmed.    All  ooncar. 

If  OSTOAOI  BT  WlTB  €9  HUl  BXPABATB  PrOPBSTT  TO  SSOUBB  HiTIIBAND's 

Debt,  and  ia  ooosideratioii  of  ma  estoiitioii  of  time  for  the  paymeot  thereof 

ia  valid  if  fairly  obtainadt  Orem  v.  Scranage,  19  Iowa,  461;  S7  Abl  DeOi 

447»  and  aota.    Sea  Kamat  Mfg.  Oo.  v.  Chndy,  11  Neb.  448;  3S  Abl  Bapw 

STOl     a  wife  oaa,  bj  oomplyiog  with  the  formalities  prescribed  by  statate^ 

paaa  bar  whole  estate  for  the  payment  of  her  hasband's  debts:  HoUi$r»  Fram^ 

eots»  5  Tex.  195;  SI  Abi.  Doe.  760,  and  note  with  many  oases  oolleetedf 

DmnartH  T.  Wpikot^  S  Johns,  Ch.  129;  S  Am.  Deo.  467.     A  married  womaa 

who  mortgages  her  taparato  property  to  securo  a  loan  to  her  hnsbaud  is  a 

•arety  and  not  the  principal  dal)tor:  Bull  t.  Cole,  77  Oal.  64;  11  Am.  St 

Rep.  236.    A  mBrried  woman  eannot  encumber  her  separate  property  for  the 

debt  of  another:  HaHman  r.  Oghom,  54  Pa.  St.  120;  93  Am.  Dec.  679,  and 

aoka.     In  Indiana  a  note  and  mortgage  executed  by  a  man  and  wife  to  securo 

a  loao  to  him  cannot  bo  enforced  against  her  where  the  property  included  in 

tlie  mortgage  is  held  by  them  as  tenants  by  the  entireties:  W ilium  t.  Logue^ 

181  Ind.  191;  SI  Am.  St.  Rep.  426. 

UsuBT  —  BfVBOT  ov  GoNTBAOT  FOR.  -^  A  reservation  of  an  illegal  rate  of 
intereat  does  not  prevent  a  recovery  of  the  principal  and  legal  interest 
thereon:  Philadelphia  tie.  R.  R,  Co,  r.  Lewie,  33  Pa.  St  83;  75  Am.  Dec 
674»  aad  note;  President  etc  ▼.  Swayne,  8  Ohio,  257;  82  Abl  Deo.  707,  and 
note.  Interest  oo  a  usurious  contract  may  be  recovered,  unless  the  party 
affected  by  the  nanry  sets  up  the  usury  in  his  answer,  and  tenders  the  prin- 
cipal sum:  Bock  River  Bank  v.  Sherwoal,  10  Wis.  2:i0;  78  Am.  Deo.  669,  and 
note.  The  statute  of  Arkansas  denounces  the  taking  of  usury,  and  upon 
all  oontracts  for  its  payment  impresses  the  stamp  of  absolute  nullity;  and 
this  blight  oovers  the  entire  transaction.  It  extends  to  the  principal  as  well 
as  tho  Ulegal  iatereati  Vahiberg  r.  Keaton,  51  Ark.  584;  14  Abl  St  Rep. 
78,  and  not*. 

FoRnav  OomroBAnoBS.  —  Powbb  to  Cobtraot:  See  Toledo  TieetcOo, 
f •  nmmae,  88  W.  Va.  5iS;  86  Am.  St  Repi  925,  and  note  with  oases  ooUeoted. 
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9u!rvn  m  Lniir Anran.  —  Pah  Fatmmmw  of  Aji«MMd  wfll 

of  tbo  itafeoto  of  limitfttloiifl. 

Fatmsnts— ApruG4TX0>  or.— Whaa  a  oroditor  holds  aofonl  cUau 
againat  hia  dobtor,  tho  latter  on  making  a  paymaa^  maj  diroat  apon 
which  debt  it  aball  bo  oroditod,  bnt  idling  to  do  this  tho  onditar  mmj 
make  the  application  in  tho  nuuinor  ummA  to  hio  faiterool  If  naithor 
tho  dobtor  dirooti,  nor  tho  oroditor  applioo  tho  payiBont^  tbo  Inw  will 
apply  it  to  tho  debt  whieh  first  niatart%  nnlooi  jnatioo  and  oqnity  d*" 
mand  a  differont  appropriation* 

Payments  —  Appuoatiov  of*  —  Whoa  a  oroditor  holds  two  eUinu  agniBot 
his  debtor,  and  the  latter  nakoo  a  payment  withont  diroeting  to  whioh 
debt  it  shall  bo  applied*  tho  oroditor  may  apply  it  oqnall  j  to  Iho  pnj^ 
ment  of  eaoh  debt,  neither  being  barred  by  limitation. 

Pabtus— Rxom  ov  Tnusm  to  Sun.  —  When  a  note  is  made  payaUo  to 
a  party  as  trustee  he  may  one  thereon  in  his  own  name  after  tho  donth 
of  the  beneficiary  and  when  no  administrator  has  boon  appointed* 

WUlizenut  and  KUin$ehmidif  for  the  appellant 
Benjamin  J,  Klene^  for  the  respondent 

Hacpablanis,  J.  Suit  was  oommenoed  Aagnst  16,  1889, 
upon  a  note  for  three  thousand  dollars,  dated  April  1,  1866, 
made  by  defendant  and  one  John  Schreiber,  and  payable  to 
Christian  Beck,  trustee  of  Anna  Bliza  Beck,  one  year  after 
date.  Upon  the  note  credits  were  indorsed  as  follows:  April 
1,  1867,  interest  $300;  April  1,  1868,  interest  $800;  March  6, 
1873,  $50;  June  28,  1877,  $50;  November  11, 1886,  $6. 

The  answer  admitted  the  execution  of  the  note,  denied  the 
payments  of  March  6, 1873,  June  28, 1877,  and  Norember  11, 
1885;  and  set  up  the  statute  of  limitations  in  bar.  The  ans- 
wer further  charged  that  Anna  Eliza  Beck  was  dead,  and  the 
note  being  payable  to  plaintiff  as  her  trustee  belonged  solely 
to  her  estate,  and  suit  thereon  could  not  be  maintained  in  the 
name  of  the  trustee.    The  reply  was  a  general  deniaL 

The  eyidence  upon  the  trial  showed  that  Anna  Bliia  Beck 
was  the  wife  of  Christian  Beck;  that  she  died  in  1881,  and 
no  administration  was  ever  taken  out  on  her  estate.  The 
evidence  further  showed  that  $800  interest  was  paid  on 
the  note  April  1,  1867,  and  A^pril  1,  1868,  and  the  payments 
indorsed  as  such  credits  thereon.  In  1872  defendant  and 
Schreiber  gave  plaintiff  their  note  for  $900,  being  interest  for 
the  years  1869,  1870,  and  1871,  on  the  $3,000  note  in  suit  At 
the  same  time  Haas  gave  a  second  deed  of  trust  to  secure  this 
$3,000  note  upon  certain  real  estate  in  Carondelet,  subject  to 
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A  prior  deed  of  trust  for  $8,000,  the  property  haTlng  eo0t  Mr. 
Saas,  as  he  testifiee,  over  $6,000.  In  1872  Haas  and  Sohrei- 
ber  failed.  In  1878  Beck  foreclosed  the  deed  of  trust  abore 
mentioned,  buying  the  property  subject  to  the  first  deed  ef 
trust  for  $50,  which  be  credited  on  the  $8,000  note. 

Tbe  eindence  tended  to  prove  that  in  1877  defendant  gaTS 
plaintiff  a  note  on  a  third  person  for  $1,000,  instructing  him 
not  to  take  less  than  $100  for  it.  He  received  that  sum  and 
credited  $50  on  the  note  in  suit,  June  28, 1877,  and  $50  oa 
the  $900  note.  Plaintiff  testified  that  these  credits  were  made 
by  defendant  himself;  this,  defendant  denied.  Defendant 
also  owed  plaintiff  $100  or  more  on  account.  Defendant  re- 
mitted to  plaintiff  from  November  10,  1885,  to  July,  1887,  on 
several  occasions,  sums  of  from  $8  to  $10  each.  Plaintiff  tes- 
tified that  these  were  sent  in  response  to  demands  on  account 
of  these  debts.  Defendant  testified  that  they  were  intended 
as  mere  donations.  The  letters  accompanying  the  remittances 
gave  no  directions  as  to  the  application  of  the  amount  sent. 
Ten  dollars  were  sent  by  letter,  dated  November  10,  1885. 
Five  dollars  of  this  were  credited  on  the  note  in  suit  under 
date  of  November  11,  1885. 

The  verdict  on  the  facts  was  for  the  plaintiff,  and  from  a 
judgment  therein  defendant  appealed.  The  question  is, 
whether  the  payments  made  and  placed  as  credits  upon  the 
note  in  suit  were  suflScient  to  take  it  out  of  the  statute  of 
limitation.  The  circuit  court  held  that  they  were  so,  if  made 
as  payments. 

1.  It  is  not  disputed  by  the  defendant  that  part  payment 
of  a  demand  will  take  it  out  of  the  statute  of  limitation,  and 
if  $50  were  paid  on  the  note  June  28,  1877,  and  $5  November 
11,  1885,  the  action  was  not  barred  when  it  was  commenced: 
Wood's  Limitation  of  Actions,  sec.  97,  p.  221;  Rev.  Stats.,  sec. 
6795;  Shannon  v.  Austin^  67  Mo.  485;  Beck  v.  Hcuu^  81  Mo. 
App.  188. 

2.  It  is  admitted  that  the  money  to  the  amount  indicated 
by  the  credits  on  the  note  was  paid  by  defendant  to  plaintiff, 
bat  defendant  denies  that  he  intended  that  it  should  be  ap- 
plied as  payments  on  the  notes. 

The  rule  in  reference  to  the  appropriation  of  payments  is 
well  settled  in  this  state.  When  a  creditor  holds  several  claims 
against  his  debtor,  the  latter,  on  making  a  payment,  has  the 
right  to  direct  upon  which  debt  it  shall  be  credited;  if  he 
gives  no  direction,  then  the  creditor,  on  receiving  the  pay* 
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iMnti  can  make  the  application;  if  neither  the  debtor  directn, 
nor  the  creditor  applies,  the  payment,  then  the  law  will  applf 
it  to  the  debt  which  firat  matures,  unless  justice  and  equity 
demand  a  different  appropriation:  Oantner  v.  Kemper^  58  Mo. 
670;  Waterman  t.  Younger^  49  Mo.  416;  MeCune  ▼.  BeU,  45  Mo. 
181;  Wood's  Limitation  of  Actions,  seo.  110,  p.  238. 

There  is  no  dispute  about  the  payments  made  April  1, 1867, 
and  April  1,  1868,  of  $300  each.  These  payments  were  prop- 
erly credited  on  the  note.  As  to  the  application  of  the  credit 
of  $60,  dated  June  28, 1877,  the  evidence  is  conflicting.  De- 
fendant testified  that  he  directed  the  $100  ooUected  to  be  paid 
on  the  $900  note,  while  plaintiff  testified  that  defendant 
directed  him  to  **  credit  it  on  both  notes."  His  recollection 
was  that  defendant  himself  indorsed  the  credit  on  the  note. 

As  to  the  credit  of  $6  November  11,  1885,  the  evidence 
shows  that  defendant  transmitted  to  plaintiff  $10  in  a  letter, 
in  which  he  says:  *^  Inclosed  I  send  you  the  promised  $10,  I 
am  sorry  I  cannot  make  it  more.''  Plaintiff  testified  that  this 
and  other  small  remittances  were  made  in  answer  to  requests 
of  payment  on  these  notes.  Defendant  testified  that  these 
payments  were  not  intended  to  apply  on  any  indebtedness  — 
^'did  not  expect  a  credit  on  the  note;  just  wanted  to  help  him 
out"  This  evidence  was  ample  to  support  the  verdict  of  the 
jury  that  the  $50  credit  was  placed  upon  the  note  by  the  di- 
rection of  defendant,  and  that  the  $10  remittance  was  intended 
as  a  payment  on  existing  indebtedness. 

The  court  instructed  the  jury  that  they  should  find  those 
facts  or  the  note  was  barred  by  the  statute  of  limitation.  The 
instruction  of  the  court  on  this  question  was  full,  and  fairly 
presented  the  theories  of  both  the  parties. 

8.  It  is  insisted  that  though  plaintiff  had  the  right  to  ap- 
propriate the  ten  dollars  payment  as  a  credit  upon  either  note, 
in  the  absence  of  instructions  from  the  defendant  to  the  con- 
trary, he  had  no  right  to  divide  the  payment  and  credit,  a 
part  on  one  note  and  a  part  on  the  other  as  was  done. 

In  support  of  this  contention  two  cases  from  the  supreme 
court  of  Vermont  are  cited:  Ayer  v.  Hawkins^  19  Vt  30,  and 
Wheder  v.  Hotue^  27  Vt.  735.  In  these  cases  the  court  argues 
**  that  the  right  of  designation  among  the  creditors'  demands 
b  essentially  the  right  of  the  debtor;  and  hence  if  he  silently 
waives  it  in  favor  of  the  creditor,  it  should  be  intended  that 
be  does  so  relying  npon  a  mode  of  application  to  which  he 
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eanld  not  jasily  or  reasonably  object."  That  the  debtor  could 
reasonably  object  to  any  appropriation  of  the  payment  which 
w^ould  revive  his  legal  liability  upon  more  than  one  debt,  and 
Buch  appropriation  could  not  be  made. 

The  rale,  as  generally  understood  in  this  state,  allows  the 
creditor  to  appropriate  the  payment  in  the  manner  most  to 
his  own  interest  when  the  debtor  himself  waives  the  right, 
provided  that  the  application  he  makes  does  not  operate  in- 
equitably to  the  debtor.  He  is  not  required  to  consult  the 
interest  of  the  debtor:  See  authorities  cited  supra;  Shortridge 
▼.  Pardee^  2  Ma  App.  863;  18  Am.  A  Eng.  Sncy.  of  Law, 
239,  note  2. 

We  are  able  to  see  nothing  more  inequitable  in  stopping 
the  running  of  the  statute  of  limitation  upon  two  debts  than 
upon  one  only,  neither  being  barred  at  the  time  the  payment 
18  made.  If  these  payments  had  resulted  in  reviving  debts 
already  barred,  the  effect  might  have  been  different,  though 
it  is  difficult  to  see  that  any  equities  of  the  debtor  are  affected 
in  either  case:  Johnson  v.  Johnson^  81  Mo.  335. 

But  whatever  the  correct  rule  in  such  case  may  be,  the  note 
in  suit  was  the  older  of  the  two  held  by  plaintiff,  and  if  no 
designation  had  been  made  by  either  the  debtor  or  creditor, 
the  law  would  have  applied  the  whole  payment  as  a  credit 
upon  this  note  under  the  rule  before  stated.  The  legal  effect 
on  the  running  of  the  statute  would  have  been  the  same,  and 
defendant  can  have  no  just  ground  of  complaint. 

4*  Complaint  is  made  of  the  refusal  by  the  court  of  the 
entire  series  of  instructions  prayed  by  defendant  Most  of 
theee  instructions  were  inconsistent  with  the  law  as  herein 
declared,  and  were  properly  refused.  The  court  gave  to  the 
jury  one  plain,  consistent,  and  intelligible  instruction,  cover- 
ing every  phase  of  law  and  fact  in  the  case,  and  including 
every  proper  request  made  by  defendant.  Indeed,  the  in- 
stmction  is  more  favorable  to  defendant  than  he  bad  the 
right  to  demand.  In  such  case  there  was  no  error  in  refusing 
those  asked. 

S.  Objection  is  made  that  the  note  being  payable  to  plain- 
tiff as  trustee  for  his  wife,  and  the  wife  being  dead,  the  suit 
eould  only  be  prosecuted  in  the  name  of  her  executor  or  ad- 
ministrator. This  contention  cannot  be  maintained.  Our 
statute  authorizes  the  trustee  of  an  express  trust  to  sue  in  his 
•wn  name:  Bev.  Stats.,  1889,  see.  1991.    **  A  trustee  of  an 
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•zpreM  trust,  within  the  meaning  of  this  section,  shall  be 
oonstrued  to  include  a  person  with  whom  or  in  whose  nAiiia  • 
oontract  is  made  for  the  benefit  of  another." 

Such  is  the  definition  of  the  statute,  and  plaintiff  olearlj 
oomes  within  its  terms.  No  administrator  of  the  deceased 
wife  has  been  appointed,  and  defendant  has  nothing  to  do 
with  the  application  of  the  trust  fund  after  the  tmstee  has 
collected  it:  Beek  y.  Haas,  31  Mo.  App.  18S. 

Judgment  affirmed.    All  concur. 


LnoTAnos  of  Aenovt — Srvior  of  Pibt  Path  sit  on.  —  The 

of  part  of  a  debt  ii  evideoce  of  a  promise  to  pay  the  remaindery  ao  as  to  pire- 
reot  the  operation  of  the  statute  of  Itmitatioai  aa  a  bar:  NewUm  t.  Jhmean, 
I  Harr.  (Del.)  204;  25  Am.  Dea  66,  and  note;  State  t.  Fbm,  96  Mow  692;  i4 
Am.  Si  Rep.  654,  and  note;  CiemtiU  t.  CUmetU^  69  Wis.  599;  2  Am.  8k  Bepw 
7601  and  note.  See  also  notes  to  Landk  r.  JRot/i,  58  Am.  Rep.  749;  Wml^mw 
T.  Kfx^ft,  66  Am.  Rep.  02;  and  Burgoom  t.  Bixler,  39  Am.  Rap.  418. 

Pathxnts — Afflioation  of  bt  DsBToa.  —  When  a  debtor  owea  tbo  aama 
oroditor  more  than  one  deb^  he  may  generally  direot  to  what  debt  a  payment 
•haU  be  applied:  Phmp§  r.  Uerndon,  78  Tex.  878;  22  Am.  St  R^.  59, 
and  note;  note  to  Frawter  t.  Land/tan,  17  Am.  St.  Repw  618;  WaMmiion  etc 
Oat  Oo.  T.  Johimm,  123  Pa.  Sc  576;  10  Am.  St  Rep.  653;  Puinam  t.  RuskH, 
17  Vt.  64;  42  Am.  Deo.  478,  and  note;  riMiy  t.  ifoore,  2  Watfa^  461;  27 
Am.  Deo.  328;  Baigr  t.  SCackpooU,  9  Cow.  420;  18  Am.  Deo.  606^  and  note; 
note  to  Bradp  t.  Hill,  13  Am.  Deo.  505;  Pickermg  t.  X%»  3  Honat  47^  95 
Am.  Dea  291. 

pATMBiiTi— AFFLiCATioir  OF  ST  Grbditor.  ~  A  onditoT  iMj  dlraot  a 
payment  to  any  dobt  which  ho  may  ohooee  when  the  debtor  baa  not  directed 
snob  applioationx  BMi  ▼.  Sawder,  83  Mo.  129;  28  Am.  8t  Bop.  762;  and 
note  with  oasea  ooUootodi  Wmid  r.  OtUagkam.  %l  Mit^  4m%  lAm.8I^Rep. 
6079  and  aotOi 
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(111  MiaooBX,  vt) 
Wiiiiiwii  —  OoMFBmrcT^DBATH  OF  CoMTBAomio  AaflHT. — Ra  r^ 
that  the  death  of  the  oontraoting  agent  of  a  snnriTing  par^  ta  a  con- 
traet  in  anit  exdodea  the  eridence  of  the  other  oontracting  party  doai 
not  extend  further  than  to  transaotiona  had  by  aneb  party  with  the  de- 
aeaaed  agent  of  the  other  party  acting  In  behalf  of  his  principal. 

WRITMBBS — OOHFBTBHOT— DbATH  OF  COHTRACTIVO   PaBTT.  —  Ib  BB  SO- 

tioQ  by  a  bank  aeeking  to  charge  oertain  indoraars  aa  oiakers  of  a  note 
BKeoatod  by  a  maker  since  deceased  and  payable  to  hia  own  order,  tlis 
cashier  of  the  bank  who  acted  as  ita  contracting  agent  in  the  matter 
being  also  dead,  the  bookkeeper  of  tho  bank  is  competent  to  testify  thai 
tho  BotB  had  not  bean  iadonad  bj  BBoh  oukor  al  tho  tioM  it  was  Ib- 
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dorsod  by  tH«  {MutiM  songlit  to  be  eharged  M  maken,  and  fli«j  afe  com* 
patoat  to  testify  in  relmttal  that  it  bad  boon  ao  indorted. 

Hbooixablb  iHSTBUMmiB — BrPMV  or  Lf  Dounuirr  bt  Ovb  vot  a  Patbb. 
Tbo  rolo  that  when  a  poraoo  indonoa  n  negotiable  note  in  blank,  not  bo» 
ing  a  payee  or  indorsee  thereof,  bo  is  to  be  treated  prima  fade  as  a 
aukker,  does  not  apply  to  tbo  indorsement  of  a  note  made  payable  to  the 
•rdsr  of  tbo  drawer. 

XuoTiABLB  LnTMTicBra — SiVBOv  ov  IiriioBaiiBBT  BT  Qva  Bov  A  Patbc 
One  who  indorses  a  nolo  mads  payable  to  tbo  order  of  tbo  drawer, 
Bot  be  dharged  as  a  maker,  and  oan  only  bo  oharged  as  an  indofosr 
tha  oontcaot  is  psrfooted  by  the  iadorsoasat  of  tbo  diawor's 


T.  F.  MeDearman^  for  the  appellant 

SiUu  B.  Jone$^  for  the  respondenta. 

Brack,  J.  This  action  ia  based  upon  the  indorsementa  of 
defendanta  upon  the  following  promiBSory  note  filed  with  the 
petition: — 

**  $6,000.  St.  Louis,  Mo.,  March  28, 1889. 

**  Sixty  days  after  date  I  promise  to  pay  to  Robert  H. 
Payne  or  order  $6,000.    Valne  received,  with  interest  at  the 

rate  of per  centum  per  annum.    Negotiable  and  payable 

without  defalcation  or  discount 

•*  RoBSBT  H.  Payhb.'' 

Upon  which  were  the  following  indorsementa: — 

^  May  80, 1889.  Protest  ia  hereby  waived  by  the  under* 
rigned  indorsera: —  ^  Robbbt  H.  Patnb, 

••Panhib  P.  Paynb, 
^roghestbb  pobd." 

The  petitf on  was  in  two  counts.  The  first  charged  the  de* 
fendanta  as  makers,  the  second  as  indorsers,  waiving  protest; 
issue  was  joined  by  answer,  and  the  case  tried  before  the 
court  without  a  jury.  The  signatures  of  the  parties  oo  the 
note  were  admitted. 

The  evidence  tended  to  prove  that  the  waiver  of  protest  of 
May  80,  1889,  indorsed  on  the  back  of  the  note  was  written 
on  that  day  by  Robert  H.  Payne,  and  no  authority  from  de- 
fendants to  him,  so  to  do,  being  shown,  the  only  possible  ground 
of  recovery  in  the  case  was  to  charge  the  defendants  as  makers. 

The  court,  at  the  request  of  the  plaintiff,  declared  the  law 
of  the  case,  by  way  of  instruction,  to  be  that,  ^  if  the  evidence 
shows  that  the  defendants  indorsed  their  names  on  the  back 
of  the  note  in  suit,  while  in  the  hands  of  the  payee,  and  that 
the  payee  negotiated  and  delivered  the  aame  to  the  plaintiff 
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withoai  indorsiQg  hit  name  on  the  back  thereof,  the  plaintiff 
is  entitled  to  recover  of  the  defendants  as  makers,"  fiHind  the 
issue  for  the  defendants,  and  from  the  judgment  in  their  faTor 
the  plaintiff  appeals. 

On  the  trial  the  plaintiff  introdaoed  the  oral  evidence  of  its 
clerk  or  bookkeeper,  tending  to  prove  that  the  note  in  ques- 
tion, with  other  securities,  was  on  the  day  of  its  date  delivered 
to  plaintiff's  cashier  by  Robert  H.  Payne,  the  maker,  as  col- 
lateral security  for  two  other  notes  of  the  same  date  executed 
by  biui  aggregating  the  same  amount,  payable  to  his  own 
order  sixty  days  after  date,  and  by  him  indorsed  in  blank, 
delivered  to,  and  discounted  by  the  bank  for  him  on  that  day. 
And  that,  at  that  time,  the  name  of  Robert  H.  Payne  was  not 
indorsed  on  the  note  in  suit,  but  was  afterwards  written  on 
the  back  thereof  on  the  80th  of  May,  1889. 

To  meet  this  testimony,  the  defendants  were  introduced  as 
witnesses  in  their  own  behalf,  and  were  permitted  to  testiff 
over  the  objection  of  the  plaintiff,  and  after  it  had  ftrst  been 
shown  that  the  cashier  and  Robert  H.  Payne  were  dead  at  the 
time  of  the  trial:  the  said  Fannie  F.  Payne,  that  at  the  time 
she  indorsed  said  note  the  name  of  said  Robert  H.  Payne  was 
already  indorsed  thereon,  and  the  said  Ford  that  at  the  time 
he  indorsed  said  note  the  names  of  the  said  Robert  H.  Payne 
and  the  said  Fannie  F.  were  already  indorsed  thereon. 

The  admission  of  this  evidence,  the  plaintiff  complains  of 
as  error,  for  which  the  judgment  should  be  reversed;  and  for 
support  of  its  contention  relies  upon  a  line  of  decisions  of  this 
court,  maintaining  the  doctrine  that  the  death  of  the  con- 
tracting agent  of  a  surviving  party  to  a  contract  excludes  the 
evidence  of  the  other  contracting  party:  Stanton  v.  Ryan^  41 
Mo.  510;  Butts  v.  PMps^  79  Ma  802;  WiUiaxM  v.  Edwards,  94 
Mo.  447,  to  which  may  be  added  Leach  v.  MeFadden^  110  Ma 
684.  We  do  not  understand  the  rule  in  these  cases,  however, 
to  extend  further  than  to  transactions  had  by  a  party  to  the 
action  with  the  deceased  agent  of  the  other  party  acting  in 
behalf  of  his  antagonist 

The  defendants  in  this  case  did  not  undertake,  nor  were 
they  permitted,  to  testify  in  regard  to  any  contract  or  trans- 
action they  had  either  with  Robert  H.  Payne,  the  maker  of 
the  note,  or  with  the  cashier  of  the  bank,  or  any  other  of  its 
officers,  dead  or  alive.  They  were  permitted  to  testify  merely 
to  a  physical  fact,  the  existence  of  which  was  independent  of 


July,  1892.]    First  National  Bamk  v.  Pathi,  623 

any  and  all  contracts  between  the  parties,  a  fact  not  peculiarly 
within  the  knowledge  of  the  defendants  and  any  agent  of  the 
bank,  arising  from  a  transaction  between  them  and  such  agent, 
bnt  of  which  they  obtained  cognizance  by  their  sense  of  sight, 
and  which  was  open  to  the  cognizance  of  any  other  witness  to 
whom  an  opportunity  was  afforded  at  the  time,  of  inspecting 
the  note  in  suit,  and  concerning  which  one  of  the  plaintiff's 
officers,  who  had  such  opportunity,  testified,  and  but  for  whose 
evidence  as  to  such  fact  the  plaintiff  would  have  made  out  no 
case  against  the  defendants. 

How  can  the  plaintiff  then  claim  that  the  defendants  should 
be  excluded  from  testifying  in  rebuttal  of  a  case  made  out 
alone  by  the  evidence  of  its  living  agent,  on  the  ground  that 
ii  had  another  agent  dead,  by  whom  it  could  have  made  out 
the  same  case,  and  nothing  more.    Upon  the  face  of  the  in« 
dorsements  upon  this  note  the  defendants  were  indorsers,  and 
chargeable  only  as  such.     As  we  have  seen,  the  plaintiff  failed 
to  make  out  a  case  against  them  as  indorsers;  it  then  sought 
to  charge  them  as  makers.     In  order  to  do  so,  it  had  to  resort 
to  the  extrinsic  parol  evidence  of  its  clerk,  whose  evidence 
alone  made  for  it  all  the  case  it  had.    To  exclude  the  evidence 
of  the  defendants  in  rebuttal  of  the  evidence  of  this  living  and 
testifying  agent  of  the  plaintiff,  as  to  a  fact  coming  to  their 
knowledge  in  exactly  the  same  way  as  it  did  to  them — by 
their  sense  of  sight — is  not  within  the  letter  or  spirit  of  the 
Btatute;  nor  within  any  of  the  rulings  of  this  court  on  the  sub- 
ject 

While  we  think  the  oourt  committed  no  error  in  admitting 
this  evidence,  yet,  conceding  that  it  did,  and  that  the  court 
ought  to  have  decided  the  issue  upon  the  uncontradicted  evi- 
dence  of  the  plaintiff,  tending  to  prove  that  it  was  indorsed 
by  Robert  H.  Payne  after  it  was  indorsed  by  the  defendants, 
and  after  it  was  delivered  to  the  bank,  it  does  not  follow  that 
ibis  judgment  ought  to  be  reversed. 

2.  He  was  both  the  drawer  and  payee  of  the  note.  Now, 
while  in  a  long  line  of  decisions  in  this  state  following  PawM 
V.  Thomagj  7  Ma  440, 38  Am.  Dec.  466,  it  has  been  oonsistently 
and  persistently  held  that  where  a  person  indorses  a  negoti* 
able  promissory  note  in  blank,  not  being  a  payee  or  indorsee 
thereof,  he  is  to  be  treated  prima  fade  as  a  maker  of  the  note: 
Lewis  V.  Harvey^  18  Ma  74;  69  Am.  Dec.  286;  Schneider  v. 
Sehiffman^  20  Ma  671;  Bakir  v.  Block,  80  Ma  225;  WetUrh 
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«ec.  Ass^n  V.  Wolff,  45  Mo.  105;  KutUm  t.  Tempel,  48  Mo.  71; 
Seymour  v.  Farrell^  61  Mo.  95;  Mammon  t.  Hartman^  51  Ma 
168;  Stagg  v.  Lin.n«n/(^ber,  59  Mo.  836;  Cahn  ▼.  DuUon,  60  Mo. 
297;  CAa/<?  v.  Memphis  eU.  IL  R.  Co.^  64  Ma  196;  Semj^  ▼. 
IWnMr,65  Mo.  696;  Af(Mttn  Bank  ▼.  Hammerdough,  72  Ma  274; 
jet  it  will  be  found  oa  examination  that  in  every  one  of  theso 
eaees  the  payee  of  the  note  indorsed  was  a  third  person.  Wo 
have  not  found  a  ease  in  our  reports  or  where  it  has  ever  been 
applied  to  an  indorsement  of  a  note  made  payable  to  the  order 
of  the  drawer. 

Buoh  a  note  was  an  incomplete  and  void  contract  at  com- 
mon law,  but  by  the  custom  of  merchants  after  it  had  beeo 
negotiated,  that  is,  after  the  drawer,  as  payee,  had  indorsed 
his  name  upon  the  note  and  delivered  it  to  a  third  person,  it 
was  treated  as  a  valid,  negotiable,  promissory  note,  payable 
to  bearer,  and  has  bean  so  held  in  England  since  the  statute 
of  3  A  4  Anne,  cap.  9  {temp.  1704).  Our  statute,  Revised 
Statutes,  1889,  section  735,  is  declaratory  of  the  law  merchant 
upon  the  subject. 

Tiie  character  of  such  an  instmment  before  it  Is  indorsed 
by  the  maker  is  dearly  stated  by  Parke,  B.,  in  Hooper  v. 
Williame^  2  Ex.  20,  in  the  following  language:  "  No  right  to 
sue  could  exist  in  anyone,  in  the  case  of  a  note  payable  to  the 
maker's  order,  until  the  order  was  made  in  the  shape  of  an 
indorsement;  until  that  indorsement  was  made,  it  was  an  im- 
perfect instrument,  and,  in  truth,  not  a  promissory  note  at  all, 
and  consequently  not  transferable  under  the  statute.  What, 
then,  is  the  effect  of  the  indorsement  to  another  person  7  We 
think  it  was  to  perfect  the  incomplete  instrument,  so  that  tba 
original  writing  and  indorsement  taken  together  became  a 
binding  contract,  though  an  informal  one,  between  the  maker 
and  the  indorsee,  and  then,  and  not  till  then,  it  became  an 
assignable  note.''  See  also  SvuUley  v.  Wight,  44  Me.  442;  69 
Am.  Dec.  112;  1  Daniel  on  Negotiable  Instruments,  sec.  130; 
Tiedeman  on  Commercial  Paper,  sec  20;  Little  v.  Rogen,  1 
Met.  108. 

The  language  of  the  learned  judge  in  Sm^lley  v.  Wight,  44 
Me.  442,  69  Am.  Dec.  112,  is  that  the  note  "is  no  better  than 
blank  paper,  so  long  as  it  remains  in  the  hands  of  the  maker; 
and  although  it  has  the  form,  it  has  not  the  legal  vitality  of 
a  contract.  It  becomes  a  contract  only  by  being  negotiated. 
We  cannot  doubti  for  the  reasons  already  stated,  that 


•  •  • 
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meh  paper  is  invalid  as  a  oontraot  until  it  is  indorsed.  It 
is  the  indorsement  alone  which  gives  it  efficacy.^ 

Now,  when  one  indorses  snch  an  incomplete  instmment 
before  it  is  made  perfect,  bj  the  indorsement  of  the  maker  as 
payee,  and  delivers  it  to  snch  maker,  what  is  his  contract? 
What  can  his  contract  be  other  than  to  authorise  the  maker 
to  make  it>  complete  and  binding  contract  on  him  as  an  in- 
dorser,  by  writing  over  his  name  the  maker  and  payee's 
name,  on  the  back  of  the  note  as  first  indorser?  This  would 
■eeai  to  follow  with  as  much  or  more  force  than  the  assump* 
tioD  that  one  who  indorses  a  completed  note,  having  one  pei^ 
•on  for  its  maker  and  another  person  for  its  payee,  but  to 
which  he  is  a  stranger,  before  it  is  indorsed  by  the  payee,  in- 
tended to  contract  as  a  maker.  In  the  one  case,  by  indorsing 
the  note,  in  itself  a  complete  contract  on  which  he  is  neither 
payee  or  indorsee,  he  must  be  presumed  to  have  intended  to 
charge  himself  in  some  relation,  and  as  he  could  not  on  this 
completed  contract  charge  himself  as  indorser,  he  must  be 
presumed  to  have  intended  to  charge  himself  as  maker.  In 
the  other,  by  indorsing  a  note  which  in  itself  is  not  a  com- 
plete contract,  he  must  be  presumed  to  have  intended  to 
charge  himself  only  in  the  manner  in  which  his  name  will 
appear  on  the  note,  when  the  contract  is  perfected  by  the  in- 
dorsement of  the  maker's  name  as  payee,  when  he  will  appear 
on  the  paper  as  indorsee,  and  his  contract  with  a  subsequent 
holder  is  that  of  an  indorser;  for  as  such  only  he  appears  on 
the  note  after  it  has  acquired  validity  as  a  contract:  Blateh^ 
ford  V.  Mtiliken,  36  IlL  434;  Kayser  v.  Hall,  85  HI.  611;  28 
Am.  Rep.  624. 

The  doctrine  that  when  a  person,  not  a  party  to  a  note,  puts 
his  name  upon  it  before  it  is  delivered  as  a  valid  contract, 
thereby  makes  himself  an  original  promisor,  so  long  main- 
taiued  in  this  state,  was  taken  from  Massachusetts,  the  case 
of  PoweU  V.  Thomas,  7  Mo.  440,  38  Am.  Dec.  465,  being  bot- 
tomed on  Moies  v.  Bird,  11  Mass.  440,  6  Am.  Dec.  179;  and 
while  the  doctrine  was  maintained  there  in  a  long  line  of 
decisions  with  the  same  persistency  as  here,  until  set  aside 
by  legislative  enactment  in  1874  (Pub.  Stats.,  Mass.,  c.  77, 
sec.  15),  yet  in  1859,  long  before  such  legislative  interfer- 
ence, the  supreme  court  of  that  state  refused  to  extend  the 
principle  to  the  case  of  a  note  payable  by  the  drawer  to  him- 
self and  indorsed  by  a  stranger  to  the  note  before  negotiation 
by  the  drawer;  that  court  saying,  in  Clapp  v.  Rice^  18  Qray, 
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403, 74  Am.  Dec.  639,  that  *^  the  correotness  of  these  deci8ioni| 
however  much  they  may  be  obnoxioas  to  criticiBm  upon  prin- 
ciple, it  is  too  late  to  question.  They  have  formed  an  estab* 
lished  rule  for  the  construction  of  that  class  of  oontracta  in 
Massachusetts,  which  cannot  now  be  disturbed  without  mani- 
fest injustice;  but  the  doctrine  is  somewhat  anomalous,  and  is 
not  to  be  extended  beyond  the  line  of  adjudged  eases." 

This  is  precisely  the  situation  with  us,  and  as  we  have  seen, 
the  case  in  hand  does  not  come  within  the  line  of  the  decisions 
in  this  state  sustaining  this  doctrine,  and,  if  our  reasoning  be 
correct,  is  not  within  the  principle  upon  which  they  are  basedi 
and  ought  not  to  be  ruled  by  them.  We  also  are  unwilling 
to  extend  the  doctrine  beyond  the  line  of  the  adjudicated  eases. 

It  follows  that  on  the  uncontradicted  evidence  of  the  plain- 
tiff,  the  finding  and  judgment  ought  to  have  been  for  the  de* 
fend  ants.  The  judgment  of  the  circuit  court  is  therefore 
affirmed.    All  concur. 


Wimnsn— Dsath  er  Omb  Pabtt  to  Contraot — CoMFvnnror  of  thi 
Otheb.  —  The  sarriying  p»itj  to  a  oontraot  will  not  be  permitted  to  tettify 
Against  the  asaignee  or  repreeentatire  of  the  deceased  in  respect  to  ao  al- 
leged alteration  thereof:  Harrit  r.  Audi;  22  Fla.  601;  1  Am.  Sk  Rep.  SOI, 
and  note.  The  death  of  the  render  in  a  parol  contract  to  convey  renders 
the  Tcndee  incompetent  to  testify  as  to  improrementa  made  by  him  on  the 
land:  Emmd  t.  iiaye$,  102  Mo.  186;  22  Am.  8t  Rep.  769.  A  party  cannot 
testify  as  a  witness  to  a  contract  or  oonrersation  between  himself  end  a 
deceased  person  when  the  opposite  party  derires  hit  title  from  snob  dees* 
dent:  Lanm  t.  Jokiuon,  78  Wis.  300;  23  Am.  St  Rep.  404.  Tho  same  rale 
Is  mainUined  in  the  following  oases:  Welch  t.  Adanu,  63  N.  fl.  344;  69 
Am.  Rep.  521,  and  note;  Chftpman  t.  Doughertif,  87  Mo.  617;  66  Am.  Rep^ 
469;  DaviB  t.  Daoic,  26  Oal.  23;  85  Am.  Deo.  157. 

NXGOTIABLB    IjltTKVlIBNTS  —  iMDOBSBlCBirr    ST    OVB    WOT    PaTEB.— A 

stranger  indorsing  a  note  at  the  time  of  exeontion  is  presnmed  to  indone  aa 
a  guarantor:  Dktrkk  t.  MUdMU  43  IIL  40;  92  Am.  Deo.  99,  and  note  with 
CMOS  collected;  Moort  t.  MeKhmep,  88  Me.  80;  23  Am.  St  Rep.  753,  and 
note.  See  extended  note  to  PerHm  r.  CaiUm,  29  Am.  Dec  297,  diacaaaiB| 
the  liahility  of  one  other  than  a  payee  or  holder  who  indorses  a  promiaaory 
note  In  hlank;  also^  notes  to  HaU  ▼.  Newoumb,  42  Am.  Dec  86;  FfweB  ?. 
Tktmuu,  S8  Am.  Dec  467;  and  BrigkL  t.  CarpmUtr^  U  Am.  Dec  43SL 
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QnjL  RzflBTa  — SspARATioN  OF  Whiti  from  Colobid  ?BBmim  nr  Tbsa- 
TKK.  —  In  the  abaenoe  of  Tftlid  legUUtion  to  the  ooniimry,  the  owner  ov 
— neger  of  a  theater  or  other  place  of  pnblio  amnaement  may  make  and 
enforoe  a  role  requiring  oolored  persons  to  occapy  separate  seats  and  a 
Mparate  portion  of  the  bnilding  from  white  persons.  Snoh  mle  is  a  rea- 
sonable regaUtion,  and  is  not  in  oonflict  with  nor  in  Tiolatton  of  the 
the  fourteenth  amendment  to  the  consUtutioa  of  the  United  Statea. 

Henry  R.  HaU^  for  the  appellant. 

Henry  Woclman  and  Alexander  New,  for  the  respondent 

Black,  J.  The  questions  presented  for  our  consideration 
in  this  case  arise  out  of  the  action  of  the  court  in  sustaining 
a  demurrer  to  the  plaintiff's  evidence. 

The  substantial  averments  of  the  petition  are:  That  the 
defendant  was  the  lessee  of  the  Ninth  Street  Theater  in  Kan- 
sas City,  that  the  plaintiff  purchased  two  tickets  calling  for 
seats  in  the  orchestra,  and  that  defendant  and  his  employees 
unlawfully  and  maliciously  refused  to  seat  him  in  the  seats 
6o  purchased.  There  is  the  further  allegation  that  defendant 
and  his  agents  unlawfully,  maliciously,  and  insultingly 
ejected  plaintiff  from  the  theater. 

The  evidence  discloses  these  facts:  After  the  plaintiff  had 
purchased  the  tickets  as  alleged,  he  and  his  companion,  a 
colored  woman,  passed  up  a  flight  of  stairs.  An  employee, 
stationed  at  the  upper  landing,  received  the  tickets,  detached 
portions  of  them,  and  handed  the  seat  coupons  back  to  the 
plaintiff.  He  and  the  woman  passed  to  the  orchestra  floor, 
where  he  gave  the  seat  coupons  to  an  usher,  and  they  all  three 
started  toward  the  seats.  On  their  way,  this  usher  was  met 
by  another  one,  and  the  two  had  a  conversation.  Plaintiff  in 
his  evidence  says  they  held  a  '^  whispered  confab  for  a  few 
minutes";  that  during  this  conversation  he  overheard  the 
word  ^* nigger";  that  one  of  the  ushers  informed  him  that  he 
could  not  have  the  seats;  that  there  had  been  some  mistake. 
After  a  further  conversation,  the  usher  said:  ''You  cannot 
stay  here;  it  is  against  the  rules.''  The  usher  then  proposed 
to  exchange  the  tickets  for  others,  and  seat  him  in  a  different 
part  of  the  house,  and  for  that  purpose  started  up  to  the  bal* 
cony;  but  the  plaintiff  refused  to  follow. 

As  to  what  then  occurred,  the  plaintiff  testified:  ''I  went 
on  down  to  the  box  office  and  presented  the  tickets  to  the 
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person  who  dold  them  to  me,  and  asked  him  why  I  oonld  not 
have  the  seats.  He  seemed  to  be  indignant,  and  said:  'Ton 
can  have  them.'  He  looked  at  me  again,  and  I  suppose  he 
discovered  that  drop  of  African  blood  in  me,  and  said:  *  It  it 
a  mistake;  those  seats  are  occupied.* "  The  person  in  charge 
of  the  ticket  office  offered  to  exchange  the  tickets  for  tickets 
in  the  balcony  or  refund  the  money  paid  by  plaintiff;  but  the 
latter  refused  both  offers,  and  left  of  his  own  volition.  He 
and  his  companion  went  to  another  theater,  where  he  pro- 
cured seats  set  apart  for  colored  persons.  He  had  attended 
entertainments  at  the  defendant's  theater  on  former  occasions, 
and,  when  in  company  with  colored  persons,  took  a  seat  in 
the  balcony,  but  when  alone  was  admitted  to  the  orchestra. 
He  says  the  usher  on  the  occasion  in  question  used  sneering 
language;  but  his  further  examination  shows  clearly  that  the 
usher  did  no  more  than  say  in  firm  but  respectful  language 
that  he  could  not  have  the  seats,  because  it  was  against  the 
rules  of  the  house. 

The  charge  made  in  the  petition  that  defendant  ejected 
plaintiff  from  the  theater  is  not  supported  by  any  evidence, 
and  must  therefore  be  disregarded. 

The  tickets  for  seats  in  the  orchestra  were  sold  to  plaintiff 
on  the  supposition  that  they  were  to  be  used  by  white  persons. 
This  is  evident.  It  is  clear,  too,  that  defendant  had  a  rule 
to  the  effect  that  colored  persons  attending  his  place  of 
amusement  should  occupy  seats  in  the  balcony;  and  the  only 
real  question  in  this  case  is,  whether  he  had  a  right  to  make 
and  enforce  such  a  rule.  If  he  had,  the  plaintiff  has  no 
cause  of  action. 

It  is  earnestly  insisted  on  behalf  of  the  plaintiff  that  such 
a  rule  amounts  to  discrimination  against  colored  persons,  and 
that  such  discrimination  is  prohibited  by  the  fourteenth 
amendment  of  the  constitution  of  the  United  States.  The 
clauses  of  that  amendment  relied  upon  by  the  plaintiff  are 
those  whereby  it  is  declared  that  '*  no  state  shall  make  or  en* 
torce  any  law  which  shall  abridge  the  privileges  and  immuni- 
ties of  the  citizens  of  the  United  States,  ....  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.''  These  clauses  do  not  undertake  to  confer  new  rights, 
nor  do  they  undertake  to  regulate  individual  rights.  They 
are  simply  prohibitory  of  state  legislation  and  of  state  action. 
All  this  was  held  and  ruled  in  the  Civil  RighU  C(uei^  109 
U.  8.  8.    As  there  stated  *'  individual  invasion  of  individual 
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rights  if  nat  tlie  sobjeci-matter  of  the  amendment**  This 
state  has  enaeted  no  law  having  any  application  to  the  pres* 
ent  oaee.  It  does  not  undertake  to  say  how  theaters  and 
other  places  of  amusement  shall  be  managed.  As  the  state 
does  not  by  itself  or  through  the  city  of  Kansas  undertake  to 
regulate  theaters^  and  as  the  clauses  of  the  fourteenth  amend* 
ment  before  noted  are  prohibitory  of  state  action  only,  they 
have  nothing  to  db  with  the  question  in  hand.  There  is  noth* 
^ng  upon  which  the  prohibitions  can  operate. 

Many  of  the  states  have  enacted  laws  known  as  ciyil  rights 
statutes,  and  we  are  dted  to  cases  upholding  and  giving  effect 
to  such  laws.  Under  them  it  has  been  held  that  the  proprie* 
t(N*  of  a  theater  will  be  Hable  in  damages  for  a  refusal  to  ad* 
mit  a  colored  person:  Joseph  ▼.  BidweU^  28  La.  Ann.  882;  26 
Am.  Rep.  102;  DonnM  ▼.  StaUy  48  Miss.  661;  12  Am.  Rep. 
375;  and  for  a  refusal  to  admit  a  colored  person  to  the  several 
circles  or  grades  of  seats  in  a  theater:  Baylies  v.  Curry ^  128  HL 
287;  and  for  refusing  a  colored  person  admission  to  a  skating 
rink:  People  v.  King,  110  N.  Y.  418;  6  Am.  St.  Rep.  389;  and 
lor  drawing  any  line  of  distinction  between  a  white  and  black 
masi  at  a  restaurant:  Ferguson  v.  Oies,  82  Mich.  358;  21  Am, 
9t  Rep.  576;  but,  as  we  have  no  such  statute,  these  cases 
furnish  no  aid  in  the  solution  of  the  question  now  in  hand. 

We  have  held  that  our  statute  which  establishes  separate 
schools  for  colored  children  does  not  violate  the  fourteenth 
amendment,  and  this,  for  the  reason  that  separation  of  child* 
ren  for  such  purposes  is  but  a  reasonable  regulation  of  the 
exercise  of  a  right  conferred  upon  all  children,  whether  white 
or  black:  Lehew  ▼.  Brummell,  108  Mo.  546;  23  Am.  St.  Rep. 
895;  and  so  it  has  been  held  in  several  states,  as  will  be 
seen  by  the  authorities  cited  in  that  case  and  in  the  brief  of 
defendant  in  this  one.  We  believe  it  is  conceded  on  all  hands 
that  a  common  carrier  of  passengers  may  make  and  enforce 
reasonable  rules  for  seating  passengers;  and  it  has  been  held 
that  such  a  carrier,  in  the  absence  of  any  statute  to  the  con* 
trary,  may  separate  white  and  black  passengers  in  a  public 
conveyance,  as  a  railroad  car:  Westchester  etc.  £L  R,  Co.  v. 
Miles,  55  Pa.  St.  209;  93  Am.  Dec.  744. 

In  HcM  V.  DeCuir,  95  U.  S.  485,  the  defendant  was  the 

master  and  owner  of  a  steamboat  enrolled  and  licensed  under 

the  laws  of   the  United   States.    The   plaintiff,  a  colored 

woman,  being  refused  accomodations,  on  account  of  her  color, 

in  the  cabin  specially  set  apart  for  white  persons,  brought 
Am,  St.  bd.,  vou  xxxm.— 84 
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•oit  for  damages.    She  based  her  cause  of  action  upon  a  stat- 
ute of  Louisiana  which  provided  that  the  rules  prescribed  by 
oommon  carriers  should  make  no  discrimination  on  account 
of  color.    The  state  court  construed  the  law  as  appljing  to 
those  engaged  in  interstate  commerce;  but  the  supreme  court 
of  the  United  States  held  the  act  unconstitutional  so  £ar  as  it 
applied  to  foreign  and  interstate  commerce.    Says  the  court: 
'^  Congressional  inaction  left  Benson  [the  defendant]  at  lib- 
erty to  adopt  such  reasonable  rules  and  regulations  for  the 
disposition  of  passengers  upon  his  boat,  while  pursuing  her 
voyage  within  Louisiana  or  without,  as  seemed  to  him  most 
for  the  interest  of  all  concerned.    The  statute  under  which 
this  suit  is  brought,  as  construed  by  the  state  court,  seeks  to 
take  away  from  him  that  power  so  long  as  he  is  within  Liouisi* 
ana;  ....  we  think  this  statute,  to  the  extent  that  it  re- 
quires those  engaged  in  the  transportation  of  passengers  among 
the  states  to  carry  colored  passengers  in  Louisiana  in  the 
same  cabin  with  whites,  is  unconstitutional  and  void.    If  the 
public  good  requires  such  legislation,  it  must  oome  from  Con- 
gress and  not  from  the  state." 

While  the  statute  was  held  void  as  to  cases  like  the  one 
tAen  in  hand,  because  it  interfered  with  interstate  oommerce, 
sUll  the  opinion,  as  we  view  it,  proceeds  upon  the  theory  that 
in  the  absence  of  valid  legislation  the  defendant  had  the  right 
to  set  apart  a  portion  of  the  steamboat  for  the  special  and  ez« 
elusive  use  of  white  passengera  If  common  oarriers  may 
make  and  enforce  such  rules,  there  can  be  no  good  reason 
assigned  why  proprietors  of  theaters  may  not  do  the  same 
thing.  This  being  so,  it  is  not  necessary  to  a  proper  disposi* 
tion  of  this  case  to  say  how  far  or  to  what  extent  theaters  are 
to  be  regarded  as  public  places;  nor  is  it  necessary  to  say  to 
what  extent  they  may  be  made  public  places  by  statute  or 
local  municipal  laws.  In  any  event,  the  proprietors  of  thea- 
ters may  make  and  enforce  such  rules  as  the  one  now  in 
question. 

Colored  persons  have  their  own  schools,  their  own  churched, 
and  often  their  own  places  of  amusement.  Whites  attending 
places  of  amusement  designed  specially  for  colored  persons 
may  be  required  to  occupy  separate  seats.  When  colored 
persons  attend  theaters  and  other  places  of  amusement,  con- 
ducted and  carried  on  by  white  persons,  custom  assigns  to 
them  separate  seats.  Such  separation  does  not  necessarily 
assert  or  imply  inferiority  on  the  part  of  one  or  the  other.    B 
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does  no  more  than  work  out  natural  laws  and  race  peculiar- 
ities. It  ordinarily  contributes  to  the  convenience  and  com- 
fort of  both.  The  colored  man  has  and  is  entitled  to  have  all 
the  rights  of  a  citizen,  but  it  cannot  be  said  that  equality  of 
rights  means  identity  in  all  respects.  Here  the  defendant 
did  not  exclude  or  attempt  to  exclude  colored  persons  from 
hie  theater.  He  provided  accommodations  for  them,  but  in 
doing  so  required  them  to  purchase  tickets  for  and  take  seats 
in  the  balcony,  and  this  rule  adopted  by  him  accords  with 
the  custom  and  usage  prevailing  in  this  state.  Such  custom 
hsLB  the  force  and  effect  of  Jaw  until  some  competent  legisla- 
tive power  shall  establish  some  other  and  different  rule.  The 
defendant's  rule  was  no  more  than  a  reasonable  regulation 
which  he  had  a  right  to  make  and  enforce. 

The  judgment  is  therefore  affirmed.     All  concur. 


CiTII.  RlQBTS  —  SSPABATIOH  OV  WhITB  FROM  COLOEKD  PBlUOZrt  IV  Pir»- 

uo  FhACn.  —  A  law  merely  separatinjc  the  two  races  for  the  purposes  ol 
laatraction  deprires  no  one  of  any  rights,  and  is  not  unconstitutional  when 
colored  children  are  given  all  the  privileges  and  advantages  afforded  white 
children!  Lekew  ▼.  Brummell,  103  Mo.  546;  23  Am.  St.  Rep.  896,  and  notcf 
PeopU  V.  Gallagher,  93  K.  Y.  '438;  45  Am.  Rep.  232,  and  extended  note^ 
Bnt  in  Michigan  the  keeper  of  a  public  restaurant  cannot  discriminate 
against  a  colored  person  as  to  the  part  of  the  building  in  which  he  shall  be 
served,  solely  on  account  of  his  color:  Ferguson  v.  Oka,  82  Mich.  358;  21 
Am.  St.  Rep.  576,  and  note  discussing  tlie  right  of  a  theater  manager  to 
aeparate  the  races.  Sec  also  note  to  LouimnUe  etc  B^y  C<k  v.  State,  14  Am. 
St.  Rep.  605,  in  which  the  latter  subject  is  further  disoosscd,  and  in  which 
•U  the  caacc  in  the  series  arc  collected. 


Spotts  V.  Wabash  Western  Railway  Compant. 

(lU  MnsoVBI,  880.] 

KaoLrasiroi  or  Railroad  to  Skryaht  or  Anothsr  Ooicpaht.  ~  When  • 
person  employed  by  an  elevator  company  to  unload  freight  cars  belong* 
ing  to  a  railroad  company,  and  standing  on  one  track*  is  killed  without 
any  signal  of  warning,  and  while  in  the  exercise  of  ordinary  care,  by 
the  sudden  backing  of  other  cars  upon  an  adjacent  track*  where  he  ic 
standing  while  an  unloaded  car  is  being  weighed,  the  railroad  company, 
having  prior  notice  of  his  employment  and  presence  aboat  the  tracks,  it 
guilty  of  negligence  and  liable  in  statutory  damages. 

HBauoRHOR  ov  Railroad  — EviDSNCs  or  Failurrto  Oitr  Warning. — 
When  one  lawfully  upon  the  premises  of  a  railroad  company  is  injured 
by  the  sodden  backing  of  a  oar,  evidence  that  no  signal  of  warning  wag 
given  is  adminriblc  on  the  issnc  of  negligence  as  part  of  the  rss 
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Hmjomcn  or  Baimwap  ^  Btumuw*.  ^  Whwi  om  ImwfwXlj  vpon 

prttmiwa  of  m  nilrcMd  oompui  j  it  iajsnd  hf  th«  mddan  bMkiBK;  •<  • 
oar,  eTideaoalhat  th«  oompanj  had  prior  notioo  of  his  employ mont  matd 
preaeno<  about  its  iraoks  is  admissible  on  the  iseoe  of  negligenoe. 

&AILBOA1W — DiTTT  TO  PiBsovs  LAWFULLY  UPOH  PsBMinsL  —  A  tailraad 
oompaay  must  exeroiae  at  least  ordinary  ears  and  roaaonafals  diliflff— 
to  prorant  iajitry  to  m  parson  lawfully  upon  its  prei 


Action  to  recoyer  damages.    The  plot  on  the  opposite 
•hows  the  locality  Id  which  the  injuries  were  suffered: — 

F.  W,  Lehman  and  Oeorge  S,  Orover^  for  the  appellants 

A,  R,  Taylor^  for  the  respondent. 

Barclay,  J.  Mrs  Spotts,  the  plaintiff,  recoyered  statutorf 
damages  (five  thousand  dollars)  in  the  circuit  court  for  th« 
killing  of  her  husband,  and  the  defendant  has  appealed  against 
that  judgment. 

The  ground  of  the  action,  as  indicated  bj  the  petition,  is, 
•hortly,  that  Mr.  Spotts  met  his  death  by  reason  of  negligent 
movements  and  handling  of  defendanVs  cars,  and  of  its  fail* 
nre  to  observe  city  ordinances  requiring  the  engine  bell  to  be 
rung  while  cars  are  moving;  that  a  man  be  stationed  on  top 
of  the  car  farthest  from  the  engine  of  any  backing  train,  eto. 

The  defense  put  in  issue  the  charges  of  negligence,  and  as- 
serted contributory  negligence  of  the  deceased,  which,  in  turn, 
was  denied  by  a  reply. 

The  plaintiff's  evidence  tended  to  account  for  the  death  of 
Mr.  Spotts  in  this  wise:  He  was  in  the  employ  of  Mr.  Michael 
Walsh,  who  had  a  contract  to  furnish  the  necessary  labor  to 
unload  cars,  etc.,  for  the  St.  Louis  Orain  Elevator  Company, 
at  the  time  of  the  accident,  August  17,  1888.  The  place  of 
the  accident  was  on  premises  used  by  defendant,  adjacent  to 
the  warehouse  of  the  elevator  company,  on  the  wharf  or  levee 
near  the  foot  of  Ashley  Street,  St  Louis.  Its  prominent 
features  are  shown  at  once  by  the  accompanying  diagram, 
offered  in  evidence  by  defendant,  without  objection. 

The  small  parallelogram,  crossed  by  track  number  8^  rep- 
tesents  the  car  scales.  Track  number  7  ended,  or  disappeared 
from  view  and  from  use  (by  reason  of  earth  or  dirt  covering 
it),  at  a  point  about  opposite  to  and  west  of  the  scales. 

A  ^  string  "  of  freight  cars  was  standing  on  track  7,  the  last 
0f  which,  toward  the  south,  stood  some  two  or  three  feet  from 
the  point  where  that  track  disappeared  as  stated.  That  point 
we  shall  hereafter  refer  to  as  the  end  of  track  7«  after  this  eii' 
planation  of  our  meaning. 
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Mr.  Walsh  had  twenty-two  men  engaged,  on  the  date  meo« 
tloned.  They  were  unloading  sacks  of  wheat  from  defendant's 
ears  on  track  8,  and  putting  the  sacks  in  the  warehouse  of  the 
elevator  company.  When  one  car  was  unloaded,  it  was 
pushed  by  hand,  northward,  upon  the  scales  to  be  weighed. 
The  men  were  told  to  stand  olear,  while  the  clerk  was  weigh- 
ing it.  They  did  so.  Spotts  and  some  others  took  positiooa 
near  the  cars  on  track  7,  a  few  feet  south  of  the  point  where 
it  ended.  The  space  between  those  cars  and  that  on  track  8 
was  two  and  a  half  feet  Just  then  there  was  a  sudden  move- 
ment or  jerk  of  the  cars,  southward,  on  track  7,  which  caught 
Spotts,  threw  or  dragged  him  some  fifteen  or  twenty  feet  be- 
yond the  end  of  that  track,  and  inflicted  injuries  from  which 
he  died.  That  movement  was  occasioned  by  a  switch  engine 
of  defendant  backing  south  on  track  7  to  shift  some  of  the  cars. 

All  this  occurred  in  daylight.  No  warning  of  any  sort  was 
given  of  the  movement  described.  Nor  was  there  any  man  on 
top  of  the  car  farthest  from  the  engine.  The  plaintififs  rela- 
tionship to  the  deceased  was  also  shown.  The  foregoing  ex- 
hibits the  substance  of  her  case. 

1.  The  first  point  is  that  these  fkots  did  not  warrant  «he 
submission  of  the  cause  to  the  jury  for  any  finding  cf  negli- 
gence on  defendant's  part  The  place  of  the  injury  was  pArt 
of  the  public  wharf  of  St.  Louis,  and  the  deceased  and  the 
gang  to  which  he  belonged  were  working,  thereabout,  for  the 
elevator  company,  to  which  the  contents  of  defendant's  cars 
were  consigned.  Defendant  had  notice  of  the  particular  work 
which  the  gang  had  on  hand.  (We  shall  have  occasion  to 
mention  that  notice  more  particularly,  further  along.)  In 
such  circumstances  it  is  too  plain  for  any  extended  discussion 
that  defendanti  in  moving  its  cars,  was  bound  to  use  reason- 
able care  not  to  run  down  any  one  of  the  working  force,  engaged 
as  was  the  deceased.  The  physical  surroundings  of  the  spot 
made  it  evident  that  some  of  Walshes  men  were  likely  to  stand 
where  Spotts  was  standing,  while  the  empty  oar  was  being 
weighed.  Defendant  was  chargeable  with  the  exercise  of  at 
least  ordinary  care  toward  persons  thus  lawfully  upon  such 
premises.  The  jury  found  that  it  failed  to  use  such  care,  and 
we  consider  that  there  was  ample  evidence  to  support  that 
finding.  The  very  movement  of  the  car  described,  on  track 
7,  speaks  for  itself  as  evidence  of  its  negligent  management 
In  the  circumstances:  Mooney  T.  Connecticut  Riv.  Lumber  Co^ 
Ui  Mass.  407. 
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2.  In  this  oonnecUoQ  it  may  be  remarked  that  it  was  proper 
to  permit  the  witnesses  to  state  that  no  signal  or  warning  was 
given  of  the  sodden  backing  of  the  oar  that  did  the  damage, 
8uch  evidence  was  dearly  admissible  as  part  of  therM  geitm. 
It  had  an  obvious  bearing  upon  the  issue  of  negligence  al* 
reftdy  discussed. 

8.  Error  is  next  assigned  on  the  admission  of  a  statement 

by  witness  Walsh,  touching  prior  notice  to  the  defendant  of 

the  presence  of  his  men  about  these  tracks.  He  testified  that, 

on  the  day  before  this  accident|  some  cars  were  run  southward 

on  track  8,  and  struck  a  oar  from  which  his  men  were,  at  the 

time,  unloading  wheat.   No  one  was  hurt^  but  the  escape  from 

a  casualty  was  so  narrow  that  Walsh  went  at  once  to  the 

foreman  of  the  yard  and  had  an  interview  with  him,  which 

he  describes  thus:   ^  .  •  •  .  told  him:   'Hr.  Wells,  you  want 

to  be  careful  on  those  two  tracks,  they  are  so  close  together, 

you  came  near  killing  some  of  my  men;  they  were  walking 

out  of  the  cars  with  sacks  on  their  shoulders  when  you  kicked 

in  some  cars  there,  and  knocked  my  gangway  down;  and  we 

are  very  busy  on  that  track  now,  busier  than  we  have  been 

for  some  time,  and  you  will  have  to  be  very  careful  when  you 

work  on  those  tracks.'      He  didn't  say  anything,  and  walked 

away;  and  the  next  day  Spotts  got  killed;  •  •  •  .  Hr.  Wells 

was  the  foreman  of  the  crew  of  this  engine  that  threw  those 

cars  down." 

This  evidence  was,  no  doubt,  admitted  to  establish  notice 
to  defendant  that  the  gang  to  which  deceased  belonged  was 
engaged  about  the  place  of  the  accident,  a  fact,  obviously, 
having  an  important  bearing  in  forming  an  estimate  of  the 
care  that  would  be  reasonable  in  such  circumstances  in  nrav- 
ing  cars  in  close  proximity  thereto,  but  beyond  that  uo  objec« 
tion  was  made  to  the  admission  of  that  statement,  or  excep* 
tion  taken  to  it    So  we  need  consider  it  no  further. 

4.  As  to  the  issue  of  contributory  negligence  of  deceased, 
we  regard  that  as  fairly  one  for  the  jury  on  these  facts.  When 
deceased  was  struck  he  was  south  of  the  point  where  track 
7  ended.  There  was  nothing  to  suggest  the  probability  of  any 
such  movement  of  cars  in  that  direction  as  actually  took 
place.  He  was  not  a  trespasser.  The  limited  space  available 
as  standing  room  indicates  that  his  taking  position  where  he 
did,  while  awaiting  the  weighing  of  the  empty  car  on  track  8^ 
was  a  most  natural  act. 

But,  without  repeating  facts  already  mentioned,  it  is  enough 
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to  say  that  we  do  not  cooaider  his  action  in  tlia  premises  aa 
jastifying  a  ruling  that  he  was  negligent  as  a  matter  of  law. 
The  jury  haye  found  thai  he  was  not,  as  a  matter  of  fact 

6.  It  does  not  seem  necessary  to  review  the  instractions  in 
detail.  They  submitted  the  case  in  coiifonuity  to  the  princi- 
ples above  declared.  We  see  no  reason  to  reverse  the  judg* 
menti  or  to  prokng  oar  comments  upon  the  case. 

The  judgment  is  aflSrmed. 

SHaawooD,  C.  J.,  Black  and  Brack,  JJ.,  concur. 


RaILEOAM  —  IdABIUTT  fOB  NsOUaBHGB  TOWAEOS  SbEVAST  OV  AlK 

Odmpamt  Lawvullt  on  Its  Fbkmisss.  —  Where  a  commoa  switch  yard  m 
•aed  by  different  railroads,  eaoh  haWng  its  track  passing  very  near  the  other, 
eaoh  oompaoy  owe*  the  tame  dnty  aa  to  care  towards  the  employees  of  the 
other  neoeasanly  upon  ite  traek  in  the  discharge  of  their  dnty  that  it  owes 
to  its  own  employees  upon  its  own  track  under  similar  oircnmatanoes;  Jfo 
Mar^haU  y.  Chioago  €tc  i?V  Co..  80  Iowa,  757;  20  Am.  St  Repw  445;  SuOiaui 
r,  T»ga  AV  Oo.,  112  N.  Y.  e43;  S  Am.  St.  Rep.  793.  A  raUroad  company, 
of«r  a  seotion  of  whoee  road  another  company  runs  its  trains  by  rirtae  of  a 
contract^  is  liable  in  tort  to  brakeman  of  the  latter  who  is  injured  by  the 
former's  negligence  without  fault  of  his  or  his  employer:  Nug^ai  ▼•  Bo$tom 
§te.  R.  R.,80  Me.  62;  6  Am.  St.  Rep.  151,  and  note.  See  also  note  to  Mu- 
$ouri  Pae,  ffg  Oa.  ▼.  Jonu,  16  Am.  St.  Rep.  88S.  A  railroad  is  liable  for 
its  negligence  or  that  of  its  servants  causing  personal  injury  to  one  traveling 
in  charge  of  lire  stock  on  its  train:  Mi$$owi  Fae.  S'p  0<k  t.  Ivg,  71  Tex.  409; 
10  Am.  St.  Rop.  758;  or  to  a  m&il  clerk  while  traveling  in  a  mail  car  under 
a  contract  for  his  transportation  in  that  oar:  Oulf  tie,  R*y  Co.  ▼.  Witmni,  79 
Tex.  371;  23  Am.  St  Rep.  345,  and  note  with  cases  collected  discussing  a 
railroad's  liability  for  injuries  to  the  employees  of  other  companies  lawfully 
OD  its  train;  and  a  railroad  will  also  be  liable  for  negligence  to  one  who  is  on 
a- freight  car  that  is  being  loaded,  by  permission  of  the  conductor,  unlets  he 
knew  that  the  conductor  could  not  grant  such  permission:  AfabanM  He 
R,  R,  Co.  T.  Tarhwrough,  83  Ala.  238;  3  Am.  St  Rep.  715. 

RAn.B0AD8 — DtTTT  TO  OiTS  Wabniko  TO  Pbbsons  Riohtfullt  ov  Itb 
PBBMiaiS:  See  SuUham  t,  VkkAmrg  ete.  A.  J2,  Ok.,  8S  La.  Ann.  800;  4  Am. 
Bt  Eepb  SSO^  snd  nota. 


PiTZMAN   V.  BOYOB. 

[HI  MnsoVBI,  187.1 

lAsamirr  bt  Adtbbsb  U&bb.  —  When  a  party  has  enjoyed  aa  oaaeneBl  for 
snoh  length  of  time  as  to  confer  title  to  land  frosn  the  tme  owner  to  the 
disseinor,  this  adverse  enjoyment  will  establish  the  right  to  the  eaas- 
ment  as  against  the  owner  of  the  servient  estate. 

SARMBirr  bt  Advbssb  Usbb.  — To  make  the  enjoyment  of  an  easement  sd> 
verse  to  the  owner  of  the  servient  estate,  the  intent  to  claim  and  enjoy 
the  easement  must  exist  In  the  absence  ol  snoh  intent  and  claim  ds 
adverse  enjoyment  will  arise. 

I40BN9B  bt  PaBOL  —  WhaT  GONSTITaTBS  RbVOCATION  —  BXPXH DITITBES  If 

LiOBKSBS.  —  When  one  lays  sewer  pipe  on  the  land  of  another  without 
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oonMiit  b«t  wtth  Us  knowledge^  hk  mm  to  Mil  9dwma&^  but  merely 
pjigmiMlye,  and  oonsfeitatee  only  a  rerocable  parol  lioeiiM,(iM>tiritbeUnd- 
iii£  ezpenditvret  made  by  the  licensee. 

BT  Parol  ^Rbyocatioii  Airxs  Executioh  —  ExpiNDiruRn  bt 
litCKMSKB.  —  A  parol  licenee  exeoated  upon  the  land  of  another  withoal 
agreenient  or  eoosideration  may  be  revoked  at  pleasure  by  the  iicenxor, 
••  tor  ae  its  farther  enjoyment  is  oonoemed*  notwithstanding  expend!- 
tores  made  by  the  licensee,  and  without  remedy  to  him  for  the  recovery 
mi  snoh  expenditures. 
Paboi.  LiOKNsa  —  Rk vocation— IVonoB.  — A  parol  license  to  lay  and  use 
■•wer  pipe  upon  the  land  of  another,  ia  tlie  abseBoe  of  agreement  or 
aonsideration,  may  be  revoked  at  the  pleasure  of  the  licenser,  without 
Botice  to  the  licensee,  although  he  has  made  expenditures;  and  a  sever- 
MMe  of  the  pipe  between  the  lands  of  the  Uoensor  and  the  licensee  is  a 
Ittvooation  of  such  license. 

PsTiTiON  for  an  injunction  to  prevent  the  defendant  from 
removing  certain  sewer  pipes  on  her  land,  whereby  complain- 
ant  is  enabled  to  drain  his  premises.  The  parties  to  the  ac- 
tion are  adjoining  landowners.  In  1869  the  plaintiff  laid  such 
sewer  pipe  in  and  upon  the  land  of  defendant,  without  her 
consent^  although  she  was  informed  of  it  and  of  its  purpose  in 
1874  or  1875.  The  laying  of  the  pipe  was  done  openly,  and 
the  use  to  which  it  was  put  was  open  to  the  observation  of 
anyone.  The  pipe  remained  so  laid  and  in  use  until  1889, 
the  plaintiff  having  expended  four  or  five  hundred  dollars  in 
raising  and  straightening  the  pipe  and  perfecting  his  system 
of  drainage.  In  1889,  the  defendant  being  about  to  sever  the 
Ilipe  between  her  land  and  that  of  the  plaintiff,  he  obtained  a 
temporary  injunction  restraining  her  from  disturbing  the  pipe. 
The  plaintiff  claims  a  prescriptive  right  to  continue  in  his  use 
of  the  sewer  pipe  on  defendant's  land.  The  court  below  dis- 
solved the  temporary  injunction,  and  dismissed  the  petition. 

Pnd,  WiMzenus,  for  the  appellant 

S.  T.  Farish^  for  the  respondents. 

Shsrwood,  p.  J.  The  correctness  of  the  view  taken  by  the 
lower  court  is  now  to  be  examined.  The  question  first  to 
he  determined  in  this  case  is  whether  the  use  was  really 
adverse  to  the  owner,  or  was  it  merely  permissive  in  its  char* 
aeter.  If  permissive  in  its  inception,  then  such  permissive 
eharaoter,  being  stamped  on  the  use  at  the  outset,  will  con- 
tinue of  the  same  nature,  and  no  adverse  user  can  arise  until 
a  distinct  and  positive  assertion  of  a  rigl)t  hostile  to  the 
owner,  and  brought  home  to  him,  can  transform  a  subordi- 
nate and  friendly  holding  into  one  of  an  opposite  nature,  and 
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ezclufllye  and  independent  in  its  character:  Budd  ▼.  CoUtfw. 
69  Ha  129;  Bitsi  ▼.  Long,  71  Ma  605;  WiU(m  v.  Lerehe,  90 
Mo.  478;  Wilkeraon  v.  Thompson,  82  Mo.  317.  It  is  trae  that 
the  cases  just  cited  relate  to  adverse  possession  in  the  ordi- 
nary way;  but  the  principle  is  the  same  in  either  casa 

Though  the  statute  of  limitations  has  no  reference  to  ease- 
ments, yet  where  a  party  has  enjoyed  an  easement  for  sach 
length  of  time  as  to  confer  title  to  land  from  the  true  owner 
to!  a  disseisor,  this  adverse  enjoyment  will  in  law  establish  the 
right  to  the  eagement  as  against  the  owner  of  the  servient 
estate:  Wood  on  Nuisances,  sec.  704;  Hou9e  v.  Montgomery,  19 
Mo.  App.  170;  State  v.  WalUrs,  69  Mo.  463;  State  t.  WeUs,  70 
Mo.  635;  State  v.  Proctor,  90  Mo.  834. 

And  such  adverse  user  for  the  statutory  period  will  give 
origin  to  the  rebuttable  legal  presumption  of  a  grant,  even 
though  the  use  in  its  inception  was  a  trespass:  Wood  on  Nui* 
•ances,  sees.  704,  705. 

The  circumstances  of  this  case  already  detailed  couspicu- 
onsly  show  that  the  use  in  this  instance  was  not  adverse, 
but  merely  permissive.  And  long-continued  user  is  not  suffi- 
cient in  and  of  itself  to  establish  an  easement  of  the  sort  here 
claimed.  To  make  the  enjoyment  of  an  easement  adverse  to 
the  owner  of  the  servient  estate,  the  intent  must  exist  to  claim 
and  enjoy  the  right  adversely.  In  the  absence  of  such  intent 
and  such  claim,  no  adverse  enjoyment  will  arise. 

The  right  in  this  case,  then,  must  be  regarded  as  merely 
permissive, — in  short,  a  license.  Now,  from  its  very  nature, 
a  license  is  revocable;  but  the  authorities  are  divided  as  to 
whether  a  license  is  revocable  after  it  has  been  executed, 
money  expended,  etc.  Touching  this  point,  an  eminent  au- 
thor  observes:  ^*  Some  of  the  courts,  indeed,  deny  the  right  of 
the  (parol)  licensor  even  to  revoke  the  license,  after  outlay 
under  it,  resting  the  case  on  the  ground  of  estoppel  in  pais 
or  treating  the  situation  as  equivalent  to  part  performance  of 
a  parol  agreement  for  the  sale  of  an  interest  in  real  estate. 
But  the  better  yiew,  in  presence  of  the  statute  of  frauds,  ap- 
pears to  be  that,  so  far  as  the  question  of  further  enjoyment  is 
concerned,  the  license  may  be  revoked,  though  no  action  can 
be  maintained  against  the  licensee  for  what  he  has  been  in- 
duced or  led  to  do.  Volenti  nan  fit  injuria  *^i  Bigelow  on 
Estoppel,  6th  ed.,  666,  667. 

And  a  distinction  is  taken  by  the  authorities  between  acts 
done  on  the  licensor's  land  and  those  done  on  that  of  the 
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licensee,  the  former  being  revocable,  the  latter  not:  Waah- 
burn  on  Baeement  and  Servitude,  8d  ed.,  26,  679;  1  Waah* 
burn  on  Real  Property,  6th  ed.,  672. 

The  view  of  Bigelow  as  to  what  is  the  correct  doctrine  as  to 
executed  licensee,  and  as  to  their  revbcability,  evidently  meets 
the  approval  of  another  text  writer  of  recognised  authorityi 
who  touching  this  subject  says:  '^Another  class  of  oases  where 
the  license  may  be  revoked  is  where  the  act  licensed  to  be 
done  is  to  be  done  upon  the  land  of  the  licensor,  and  if  granted 
by  deed  would  amount  to  an  easement  therein.     If  such 
license  be  by  parol,  it  may  be  revoked  as  to  any  act  there" 
after  to  be  done,  even  though  in  order  to  enjoy  it  the  licensee 
may  have  incurred  expenses  upon  the  premises  of  the  licensor. 
Thus  where  A,  by  B's  license,  laid  an  aqueduct  across  B's 
land,  who  then  revoked  it  and  cut  off  the  pipe  that  conducted 
the  water,  the  court,  as  a  court  of  equity,  refused  to  interfere, 
because  B  had  a  right  to  revoke  the  license  at  his  pleasure 
And  in  another  case  the  licensee  not  only  had  laid  an  aque- 
duct, but  dug  a  well  to  supply  it  upon  the  land  of  the  licensor, 
and  was  without  remedy,  though  the  licensor  out  it  off.    In 
another,  the  licensee,  under  a  license  to  enter  upon  land,  had 
expended  money  thereon  and  incurred  expense  on  account  of 
the  same,  and  it  was  held  revocable.    The  importance  of  the 
principle  involved  in  the  foregoing  propositions  in  respect  to 
the  power  of  a  licensor  to  revoke  his  license,  even  though  the 
licensee,  acting  under  such  license,  may  have  incurred  expense 
for  which  he  can  claim  no  iremuneration,  seems  to  render  a  re« 
new  of  some  of  the  cases  where  the  question  has  been  raised, 
proper  by  way  of  illustration.    In  one  class  of  these,  the 
licensee  at  a  considerable  expense  cut  a  drain  in  the  licensor's 
land,  by  which  the  water  of  a  spring  flowed  to  his  own  land, 
and,  after  enjoying  it  some  years,  the  licensor  revoked  the 
license  and  stopped  it    The  licensee  was  held  to  be  without 
remedy.    In  another,  the  licensor  gave  the  licensees  permis- 
sion to  construct  a  culvert  on  their  land,  and  thereby  divert 
a  current  of  water  onto  his  land,  which  they  did  at  their  own 
sxpense,  and  it  was  held  to  be  revocable.    In  another,  the 
license  was  to  build  a  dam,  or  part  of  it,  on  the  licensor's 
land,  for  the  purpose  of  working  a  mill   belonging  to  the 
Ueensee.    And  in  another  the  license  was  to  flow  the  licen- 
lor's  land  for  raising  a  head  of  water  to  licensee's  mill.    And 
in  both  the  licenses  were  held  revocable,  without  remedy  to 
the  licensee  for  the  expenses  incurred.  .•  •  •  •  In  another  class 
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of  CABOB  the  lioense  has  been  to  erect  and  mainidn  a  house 
the  licensor's  land,  and  in  some  oases  the  revooation  has  bee» 
before  the  building  was  completed,  in  others  after  it  had  been 
erected,  and  in  both  the  builder  was  obliged  to  rexnore  it 
without  any  right  to  claim  oompensation  for  loss  *':  1  Wash* 
burn  on  Real  Property,  6th  ed.,  666,  666,  and  cases  cited. 

The  learned  author  then  cites  and  quotes  from  adjudicated 
eases  which  hold  a  different  view;  but  the  rulings  in  those 
oases,  as  he  shows,  are  evidently  grounded  on  some  earlier 
English  cases,  notably  Taylor  y.  WaJten^  7  Taunt  384,  the 
doetrine  of  which  was  exploded  in  Wood  ▼.  LeadbitUr^  18  Mees. 
A  W.  888,  in  an  elaborate  and  able  opinion  by  Alderson,  B^ 
The  facts,  on  which  the  litigation  was  there  based,  were  theees 
^  The  owner  ctf  land  on  which  was  a  stand  for  the  spectators 
at  a  horse  race,  sold  a  ticket  to  the  plaintiff  to  enter  and  wit- 
ness the  race.     Before  the  race  was  over,  without  any  miscon* 
duct  on  the  part  of  the  plaintiff,  or  tendering  him  back  the 
admission  fee,  the  owner  ordered  him  to  leave  the  premises^ 
and  afterwards  removed  him;  and  it  was  held  that  hia  ticket 
was  a  mere  license  which  was  revocable." 

In  that  case,  when  illustrating  his  position,  Baron  Alderson 
said:  ''A  mere  license  is  revocable,  but  that  which  is  called 
a  license  is  often  something  more  than  a  license;  it  often 
comprises  or  is  connected  with  a  grant,  and  then  the  partj 
who  has  given  it  cannot  in  general  revoke  it  so  as  to  defeal 
his  grant,  to  which  it  was  incident.  •  •  .  .  But  where  there  is 
a  license  by  parol,  coupled  with  a  parol  grant,  or  pretended 
grant,  of  something  which  is  incapable  of  being  granted  oth^^ 
wise  than  by  deed,  there  the  license  is  a  mere  license;  it  is 
not  an  incident  to  a  vaUd  grant,  and  it  is  therefore  revooable. 
Thus  a  license  by  A  to  hunt  in  his  park,  whether  given  by 
deed  or  by  parol,  is  revocable;  it  merely  renders  the  act  of 
hunting  lawful,  whichi  without  the  license,  would  have  been 
unlawfuL  If  the  license  be  •  •  •  •  not  only  to  hunt,  but  also 
to  take  away  the  deer  when  killed  to  his  own  use,  this  is  in 
truth  a  grant  of  the  deer,  with  a  license  annexed  to  come  on 
the  land;  and  supposing  the  grant  of  the  deer  to  be  good, 
then  the  license  would  be  irrevocable  by  the  party  who  had 
given  it;  he  would  be  estopped  from  defeating  his  owif  grant 
or  act  in  the  nature  of  a  grant.  But  suppose  the  case  of  a 
pand  license  to  come  on  my  lands,  and  there  to  make  a  water* 
course  to  flow  on  the  land  of  the  lioensee.  In  such  a  case 
there  is  no  valid  grant  of  the  wateroourse,  and  the  license 
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ffiBiiisiiiB  a  mere  license,  and  therefore  capable  of  being  ve- 
Toked.  On  the  other  hand,  if  such  a  license  were  granted  by 
deed,  then  the  question  would  be  on  the  oonstruetion  of  the 
deed,  whether  it  amounted  to  a  grant  of  the  waterooorse;  and 
if  it  did,  then  the  license  would  be  irreyocable,'* 

In  this  Btote  IFood  ▼•  LeadbiUer,  13  Mees.  A  W.  888,  has 
been  cited  approvingly  in  De$loge  y.  Pearee^  38  Ma  699.  In  ^ 
that  case,  acting  under  a  parol  license,  one,  at  great  expense, 
had  entered  upon  the  land  of  another  and  excavated  the  same 
for  minerals,  and  had  remained  there  thus  mining  for  over 
ten  years,  when  the  owner  revoked  the  license,  and  the  licensee 
was  held  without  remedy.  It  is  not  believed  that  the  cases 
of  Fuhr  V.  DeofOy  26  Mo.  116,  69  Am.  Dec.  484,  and  Baker  v. 
Chicago  etc.  fi.  R.  Co.^  67  Mo.  266,  intend  to  declare  any  differ- 
ent rule. 

In  the  latter  case  there  was  something  more  than  a  mere 
parol  license;  it  was  a  contract  evidenced  by  a  conveyance 
delivered  in  escrow  to  the  agent  of  the  company  granting  the 
right  of  way,  and  to  be  delivered  on  compliance  with  its  terms. 
^  The  doctrine  of  the  revocability  of  licenses  rests  upon  the 
iimiliar  principle  that  a  freehold  interest  in  lands  can  only 
be  created  or  conveyed  by  deed;  and  as  before  stated,  an 
easement  in  the  land  of  another  cannot  be  created  except  by 
deed,  or  what  is  equivalent,  prescription  ":  1  Washburn  on 
Real  Property,  670. 

In  St.  LouU  NaL  Stock  Yarde  v.  Wiggins  Ferry  Co.,  112  lU. 
S84,  54  Am.  Rep.  248,  the  very  clear  distinction  is  taken  be* 
tween  a  mere  parol  license,  followed  by  expenditures  and  im* 
profvements,  and  a  parol  contract  for  the  sale  of  the  land  fol- 
lowed  by  like  improvements  placed  upon  the  land  on  the  faith 
of  the  parol  contract  being  performed;  and  the  holding  is 
there  made  that  in  the  latter  case  equity  could  intervene  on 
the  ground  of  part  performance,  but  not  in  the  former  case, 
where  no  such  basis,  to  wit,  a  contract  made,  was  in  existence. 
And  in  that  case  it  was  aptly  said:  ''To  say  that  the  license 
is  irrevocable,  because  the  thing  permitted  to  be  done  neces- 
sarily involved  the  expenditure  of  money,  would  be  going  be- 
yond the  most  extreme  views  on  the  subject,  and  make  most 
licenses  Irrevocable.  The  practical  eflRsct  of  such  a  doctrine 
woald  be  to  to  make  meet  licenses  conveyances  of  an  interest 
tn  land  by  mere  estoppel  in  paie.  •  •  •  •  Such  a  decision 
would  establish  the  rule  that  all  licenses  founded  upon  a  val- 
uable eooaideration,  or  necessarily  involving  the  expenditure 
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of  money,  would  be  irreyocable,  which  would  practically  des- 
troy the  distinction  between  a  license  and  a  grant." 

In  Wolfe  V.  Froit,  4  Sand.  Cb.  90,  it  was  forcibly  said  that 
if  the  doctrine  of  the  irrevocability  of  an  executed  license 
maintained  in  some  jurisdictions  is  law,  *'  a  parol  license,  exe- 
cuted, or  acted  upon,  is  sufficient  to  pass  an  incorporeal  her* 
editament;  thus  not  merely  repealing  the  statute  of  frauds, 
but  abolishing  the  rule  of  the  common  law  that  such  an  estate 
can  only  be  conveyed  by  a  deed."  See  also /amiMon  ▼.  MUle- 
mann,  3  Duer,  255,  and  Farg%$  j.  Walton,  107  N.  Y.  898,  and 
cases  cited. 

Ouided  by  these  authorities,  it  should  be  ruled  that  in  the 
case  at  bar  a  mere  parol  license  was  given  to  the  piaintifiT,  a 
license  revocable  at  the  pleasure  of  the  licensor.  But  if,  on 
the  other  hand,  the  doctrine  that  an  equity  is  created  where, 
under  a  parol  license,  money  has  been  expended  and  improve- 
ments  made,  and  therefore  the  powers  of  a  court  of  equity  may 
be  invoked,  and  specific  performance  decreed,  the  piaintiflf,  m 
this  instance,  must  fail  of  obtaining  such  relief  for  the  addi- 
tional reaeon  that  the  expenditures  and  labor  were  done  with- 
out any  prior  and  distinct  agreement,  and  without  any  con- 
sideration. Parol  agreements  for  the  conveyance  of  land  must 
not  only  be  founded  upon  a  valuable  consideration,  but  the 
contract  to  be  perforftied  must  be  clearly  defined  by  satisfac- 
tory testimony,  and  be  accompanied  by  acts  unequivooably 
referable  to  the  alleged  agreement  There  are  no  such  con- 
stituent elements  to  be  found  in  this  case:  Wi$eman  v.  lAuk' 
ringer,  84  N.  Y.  81;  88  Am.  Rep.  479. 

But  one  point  remains  to  be  discussed,  and  that  is  whether 
the  plaintiff  was  entitled  to  any  notice  before  the  removal  of 
his  pipes.  Under  the  authorities  a  reasonable  time  is  allowed 
a  licensee  in  which  to  enter  on  the  land  of  his  licensor,  and  to 
remove  whatever  structures  or  improvements  he  has  place<i 
thereon.  And  even  in  the  case  of  a  nuisance,  as  where  one 
builds  a  house  where  another  has  a  right  of  common,  it  has 
been  held  that  before  the  latter  could  forcibly  abate  the  nui- 
sance, it  was  his  duty  to  notify  the  wrongdoer  to  remove  it. 
Where  a  nuisance  is  merely  permitted  to  exist,  and  the  case 
not  urgent,  notice  and  an  opportunity  for  its  removal  are  neces- 
sary, and  should  be  afforded  to  the  party  creating  the  same, 
before  resort  is  had  to  more  extreme  measures:  Wade  on 
Notice,  2d  ed.,  sec.  480b. 

But  none  of  those  instances  afford  any  illustration  of  the 
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point  in  hand.  Here  there  are  no  etructares  or  improvements 
to  lemoTe,  the  sole  question  being  whether  without  notice  de- 
fendant ooold  sever  the  connection  between  the  sewer  pipes 
on  the  land  of  plaintiff  and  those  on  the  land  of  defendant, 
and  we  bold  that  she  eould,  and  that  such  removal  was  a 
revocation  of  the  previously  granted  parol  license.  Therefore, 
jadgment  affirmed.    All  concur. 


SAanawn  bt  Advsbsb  Usbb.  —  In  ordtr  lo  Mtablith  an  •Meni«nt  in 
the  Unds  or  watan  of  another  it  ia  neeeasary  that  the  enjoyment  be  adTena 
and  under  elaim  of  right,  with  the  knowledge  and  eontrary  to  the  interesta 
el  the  owner,  and  that  it  haa  eontinaed  in  that  manner  for  the  period  fixed 
hj  thesUtnte:  Hottg  r.  Place,  93  Mioh.  450;  Toiel  t.  Bonntfoif^  123  111.  6d3| 
6  Am.  Sk  Rep.  570,  and  note;  BUUnA  r,  Ray,  61  Vt.  566;  note  to  Conner  ▼• 
WoodJUlf  22  Am.  St.  Rep.  570;  note  to  ffesperia  Land  eie,  Co,  ▼.  Soffer§,  17 
Am.  St.  Rep.  810;  note  to  BaneUi  ▼.  Blaiemore,  14  Am.  St.  Rep.  656.  The 
rale  ia  that  the  aoqniaition  of  an  eaaement  by  adrerae  we  foUowa  the  analogy 
of  the  aoqniaition  of  title  by  adverse  poeseaaion:  BaUard  r,  Ihmmon,  156 
Maaa.  449.  Where  each  of  two  adjoining  landownera  permita  the  other  to 
pan  orer  hia  flelda  merely  aa  a  matter  of  mntnal  aooommodation,  the  neer  of 
neither  party  will  be  adveme  to  the  other  and  na  eaaement  will  be  aoqniredt 
BameU  t.  BiddU.  140  Pa.  St  886. 

LiCBKsn  BT  Pabol — Cbkation  ahd  Rbtooatiov  of,  — Thia  qneationia 
thoronghly  diaonaaed  in  Lawrence  t.  Springer,  49  N.  J.  Bq.  289;  31  Am.  St. 
Rep.  702;  and  an  extended  note  thereto;  and  Metcalfe.  Hart,  3  Wyo.  5I3| 
81  Am.  St  Rap.  122,  and  note.  A  mere  parol  licenae  ia  reTooable  at  the 
will  of  the  lioenaor  while  it  remaina  azeontory,  bat  an  ezeented  parol  lioenee 
granted  npon  oonaideration,  or  npon  the  faith  of  which  money  hai  been  ez* 
ponded,  cannot  be  revoked:  Mesnck  w.  Midland  R*y  (7o.,  128  Ind.  81;  NowUm 
▼.  Wh^pfU^  120  Ind.  596;  Ferguson  t.  Spencer,  127  Ind.  66;  and  where  the 
Uoanaa  haa  been  ao  far  ezecated  that  ita  rcTocation  wonld  work  a  frand* 
actoal  or  eonatrnotiTe,  npon  the  licensee,  equity  will  reatrain  aneh  raroo** 
IUbi  Mortom  Bnmfmg  Cf9.  t*  Mortoi^  47  N.  J.  Sq.  158L 


Btbb  t;.  Jordan. 

[Ul  WmoVBI,  4M.] 

LunuKBD  ABB  Tbbabt  —  lAAXTLnr  Of  Labdlobb  bob  DBnBon  ZB  Lbaskd 
Pbbmisb.  — The  fact  that  the  top  step  of  a  abort  atairway,  furnishing 
the  nanal  entrance  to  the  leased  premises,  ia  twelTC  inches  shorter  than 
the  remaining  steps,  does  not  constitute  suoh  .stairway  a  nuisance  so  as 
lo  make  the  landlord  liable  for  injury  to  a  person  using  it  in  the  dark 
without  any  iuTitation,  ezpress  or  implied,  from  suoh  landlord. 

Labtojobd  abb  Tbbabt  —  Liabiutt  or  Labblord  vob  Cobditton  and 
UsB  OB  Pbbiiibb8»  —  When  leased  premises,  harmless  in  themseWes, 
become  dangerous  merely  by  the  manner  of  their  use  by  a  tenant  in 
poBoesaiott,  the  lantllorii  is  not  liable  for  injuries  arising  from  such  use. 
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Am's  Quest.  —A  iMidiord  it  not  roipoiisibi*  for  injury  to  kit  towniitli 
gnatt  arising  from  mob  a  doagtr  M  k  onotod  bjr  tiM  Bil^itaBtt  of  oBBh 
tsBoatonly. 
Lavdiabd  avd  Tsvavt — LuBOirr  or  Lariilobd  ioe  OBmot  Dssvon 
XM  PsBicisSB.  —In  tho  obssnoo  of  frand  and  dsoeit  a  landlord  lo  no4 
lUblo  to  a  tenant  or  his  gnrst  for  obTioos  dofoets  in  tho  Isassd  prswissfc 
wbioh  do  not  oonstitntt  a  nnisanoo. 

Thomat  F.  OatU^  for  tho  appellant 

KameM^  Holm$$  and  KrauAof^  tor  tho  respondont 

Babolat,  J.  Plaintiff  beoamo  nononit  in  tho  droait  ooort 
beoaase  of  its  ruling  denying  her  a  reooTory  of  damages  for 
personal  injuries  sustained  as  follows:  — 

Defendant  owned  a  small  dwelling  in  Kansas  Citjry  MissooiL 
It  had  been  let  by  him  to  a  tenant,  Mr.  BettiSy  and  was  in 
possession  of  the  latter,  except  the  basement,  which  he  had 
sublet  to  plaintiff's  husband.  On  a  night  in  December,  1888, 
about  eight  o'clock,  plaintiff  was  invited  by  Mrs.  Bettis  to 
oome  up  the  front  steps  leading  to  a  porch  or  landing  at  the 
entrance  occupied  by  the  latter.  The  occasion  of  this  invitsp 
tion  to  the  premises  was  that  an  alarm  of  fire  had  just  been 
given,  and  the  machines  of  the  fire  department  were  passing 
on  a  neighboring  avenue.  The  porch  commanded  a  better 
view  of  them  than  did  the  plaintiff's  quarters. 

Plaintiff  accepted  the  invitation,  passed  up  the  steps,  sad 
stood  a  while  with  Mrs.  Bettis  on  the  porch.  The  steps  wm 
constructed  so  (to  quote  from  the  petition)  ''that  the  top  step, 
just  immediately  below  the  landing  to  the  porch,  .  ...  ex* 
tends  the  entire  width  of  said  porch,  and  from  the  ootside  of 
the  steps  up  to  and  attached  to  the  building,  said  top  step 
being  in  manner,  form,  and  appearance,  constructed  the  same 
as  any  ordinary  step  is  usually  made;  that  the  next  step  im- 
mediately below  said  top  step  is  so  constructed  that  it  is  over 
twelve  inches  shorter  than  the  top  step  as  above  described,  on 
the  side  next  to  the  building  or  inside  of  the  porch;  and  tho 
remaining  steps,  from  the  last  one  described  to  the  ground, 
are  all  short  in  the  same  manner." 

These  steps  were  within  the  private  indoeure  or  ysrd,  ap* 
purtenant  to  the  dwelling,  and  some  fifteen  feet  from  the 
street  The  porch  was  four  or  five  feet  above  the  level  of  tho 
surrounding  yard  and  of  the  walk  leading  to  it.  There  was 
no  light  upon  the  steps,  and  the  night  was  dark.  When  plain- 
tiff started  to  descend  from  the  porch,  she  stepped  from  the 
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top  8tep  into  the  Taoancj  at  the  end  of  tbe  next  lower  one, 
and  oonfleqnently  fell  to  the  groand,  a  distance  of  nearly  five 
Ibei.  She  snetained  eevere  injuries.  It  is  alleged  that  the 
premises  were  let  to  the  tenant,  Mr.  Bettis,  in  the  condition 
described;  and  that  for  that  reason,  defendant  is  liable  to 
plaiDtiff  for  the  oonseqaences  of  this  misadventure. 

1.  The  only  deficiency  in  the  steps  in  question  was  in  the 
particular  thit  all  the  lower  ones  were  twelve  inches  shorter 
than  the  top  step.  The  landing  or  entrance  to  which  they 
led  was  but  four  or  five  feet  above  the  surrounding  land,  so 
the  number  of  the  steps  must  have  been  small.  Their  condi- 
tion was  obvious  to  the  most  casual  inspection  by  daylight 

Such  a  short  flight  of  steps,  so  situated,  could  not,  by  any 
just  process  of  ratiocination,  be  found  to  be  a  nuisance.  The 
dangerous  character  which  they  possessed,  at  the  time  plain- 
tiff was  injured,  arose  from  the  fact  that  they  were  then  un- 
lighted.  Had  they  been  illuminated,  so  that  their  condition 
oould  be  seen  and  proper  use  of  them  made,  they  would  have 
been  harmless  in  themselves. 

Defendant  had  parted  with  possession  of  the  premises  by 
letting  them  to  a  tenant.  He  is  not,  therefore,  legally  charge- 
able, on  the  case  stated,  with  a  liability  by  reason  of  the  dark- 
ness in  which  the  stairs  were  enveloped. 

Plaintiff  was  not  using  the  steps  by  any  invitation,  express 
or  implied,  of  defendant.  Any  liability  for  negligence  (in 
omitting  to  properly  light  them)  that  may  spring  from  the 
fnvitation  she  received  to  come  there  must  rest  upon  the  in* 
viter. 

Where  things,  harmless  in  themselves,  become  dangerous 
merely  by  the  manner  of  their  use  by  a  tenant  in  posBession, 
the  landlord  is  not  generally  called  upon  to  respond  for  inju- 
ries resulting  from  such  use:  Taylor  v.  Bailey^  74  111.  178; 
Ryan  v.  WUsoTiy  87  N.  Y.  471;  41  Am.  Rep.  884;  McCarthy  v. 
KorJb  Co.  Bank,  74  Me.  315;  43  Am.  Rep.  591. 

The  steps  were  sound  and  safe  enough  under  proper  condi- 
tions. Defendant  is  certainly  not  responsible  for  mishaps  to 
his  tenant's  guest  arising  from  such  a  danger  as  was  created 
by  the  alleged  negligence  of  the  tenant. 

2.  Nor  is  plainflfif's  case  strengthened  by  consideration  of 
her  relationship  to  the  demised  estate  as  subtenant. 

She  was  not  upon  the  premises  of  which  she  was  entitled 
to  the  possession  as  subtenant.  The  place  of  the  accident 
was  let  to  Mr.  Bettis  only.    She  was  there  as  a  stranger  to 
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that  tenancy;  bat  even  had  Bhe  been  the  tenant  of  that  pari 
of  the  building,  defendant  would  not  have  been  liable  to  her 
on  these  facts.  No  fraud,  deceit,  or  concealment  by  defend- 
ant is  charged.  In  their  absence,  the  fiust  that  part  of  the 
front  steps  were  not  as  wide  aa  the  top  steps,  discoverable  bj 
any  one  at  a  glance  under  a  good  light,  could  scarcely  be  said 
to  create  a  right  of  action  in  the  tenant  for  such  an  mjozy  te 
him  as  is  here  described,  in  view  of  the  precedents  on  this 
subject:  Jaffe  y.  Harteau^  66  N.  Y.  898;  16  Am.  Rep.  438; 
Ryan  y.  WiUan,  87  N.  Y.  471;  41  Am.  Rep.  884;  Qiiiiia  ▼•  Per- 
ham,  161  Mass.  162. 

In  no  aspect  of  the  fiusts  do  we  discern  any  rabstantial  bada 
for  a  recovery  by  plaintiflf.  The  trial  court  took  the  same  Tiew, 
and  we  think  correctly. 

The  judgment  is  affirmed. 

Sherwood,  C.  J.,  Blaok  and  Bbaox,  JJ.,  concurred. 


liAiTDiiOaD  Mwo  TsHAirr.  —  T1»«  liability  ef  th«-l«mor  when  the  premiaw 
art  oat  of  repair  or  in  a  dangeroQt  ooadition  it  treated  in  the  note  to  LoweU 
▼.  SpaukUng,  00  Am.  Deo.  776-783;  the  liability  of  the  landlord  for  injnriei 
•netained  by  a  Tiiitor  to  hie  tenant  in  the  note  to  NaiUif  ▼.  HaHford  Carpdt 
Gk,  00  Am.  Rep.  63-06;  and  the  reapectiTO  liability  of  the  landlord  and  the 
tenant  for  nniianceo  in  the  note  to  Qodky  ▼.  ffagertp,  69  Am.  Dea  733-749. 
See  aieo  aa  to  the  laet  point.  Ahem  t.  Steele^  116  N.  T.  20S;  12  Am.  St.  Repc 
778.    Deoayed  etepe  at  the  baok  of  rented  premieeo  are  not  a  nniaanoe  ai 
regards  the  ooonpant  of  the  adjoining  premiees:  Sttrger  t.  Van  Sieklen,  I3f 
K.  T.  499;  28  Am.  St  Bep.  694.     Caees  in  whioh  the  tenant,  not  the  land- 
lord,  wai  held  liable  for  the  dangerooa  oondition  of  the  premiaee  are  Jem- 
tUnff  ▼.  Vm  Sehaidt,  108  K.  T.  630;  2  Am.  St.  Rep.  469;  Clifford  t.  Atiantk 
CotUm Milk,  146 Maea.  47;  4  Am.  St  Rep.  879;  Akemr,  SUete,  116  K.  T.  20l| 
12  Am.  St  Rep.  778;  Bote^fieldr.  Ami,  44  Minn.  396;  20  Am.  8t  Rapu 
684.     A  tenant  taking  poesesaion  of  demited  premiees  with  a  dangerees 
opening  at  the  street  line  or  in  the  sidewalk  is  bonnd  to  guard  the  same  se 
aa  to  seonre  passers-by  from  falling  into  it;  Rpan  ▼.  WiUon,  87  N.  T.  47l| 
41  Am. Rep.  884;  Irvhmr.  Wood,  61  N.  Y.  224;  10  An.  Bep.  603;  Wo{f^ 
EUpaiHek,  101  N.  T.  146}  64  Am.  Rep.  S72. 
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—  SnDBroB  or  FiVAxauL  Covditiov  of  PtAnmrr  Is  admW» 

hL&  in  an  aotion  to  rvoorer  for  panonal  injury,  when  the  eTidenoe  will 

instifjr  the  jury  in  awarding  exemplary  or  pnnitiTe  damages. 

P&AonoB  OH  Appxal  —  DsFicriYB  RiooROw  —  When  the  record  on  appeal 

in  dafeotiTe,  the  remedy  b  by  certhrari  or  by  atipnlation  correcting  the 

r;  bnt  the  mere  filing  of  oertified  oopiee  of  omitted  inatmotions  will 

remedy  the  irregolarity  of  failing  to  lel  them  ont  in  the  reoord. 


Btair  and  Marehamt^  and  M.  McKeag^  for  the  appellant 

Clay  and  Ray^  F.  £•  SchoJUld^  and  /.  0.  Andenon^  for  the 
respondent 

Oantt,  p.  J.    This  oanse  was  appealed  from  the  circuit 
ooart  of  Lewis  Coanty  to  the  St  Louis  court  of  appeals.    That 
ooorty  in  an  opinion  by  Judge  Bombauer,  affirmed  the  judg- 
ment of  the  circuit  court;  but  Judge  Biggs  being  of  the  opin- 
ion that  the  conclusion  reached  by  the  majority,  that  evidence 
of  the  financial  condition  of  the  plaintiff  in  an  action  when 
the  evidence  will  justify  the  jury  in  awarding  exemplary 
or  punitive  damages  was  admissible,  is  in  conflict  with  and 
opposed  to  two  decisions  of  this  court,  to  wit:   Overholt  v. 
Vieths,  93  Mo.  422,  8  Am.  St  Rep.  557,  and  Stephens  v.  Han* 
nibal  etc.  R.  R,,  96  Mo.  207,  9  Am.  St  Rep.  S36.     The  cause 
was,  under  the  constitution,  certified  to  this  court 

1.  When  the  cause  was  heard  in  tho  court  of  appeals,  the 
instructions  were  not  in  the  record.  No  efforts  were  made  to 
supply  them  in  that  court,  and  that  court  rightly  proceeded 
on  the  assumption  that  the  trial  court  had  correctly  declared 
the  law  to  the  jury.  Since  the  case  has  reached  this  court  a 
certified  copy  of  the  instructions  has  been  filed  with  the 
record.  The  propriety  of  considering  these  declarations  of 
law  by  this  court  under  these  circumstances  suggests  itself  at 

once. 

While  this  court  obtains  jurisdiction  to  "rehear  and  de- 
termine a  cause  so  certified  to  us  by  either  of  the  appellate 
eourts,  as  in  cases  of  jurisdiction  obtained  by  ordinary  ap- 
pellate process,''  there  is  nothing  in  the  constitution  that 
justifies  parties  in  assuming  that  we  will  or  can  take  cogni- 
sance of  matters  not  in  the  record. 

When  a  record  is  deficient  in  any  material  respect,  the 
practice  is  uniform  that  the  party  desiring  the  absent  record 
should  suggest  the  diminution  and  apply  for  a  writ  of  eertuh 
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ran,  or  file  stipnlations  in  this  coart,  supplying  the  raoord. 
In  this  case,  nothing  of  the  kind  has  been  done,  bnt  froxn 
the  brief  of  the  appellant,  we  take  it,  he  assnmee  that  tbeee 
instructions  are  properly  before  as. 

There  is  no  hardship  in  requiring  parties  to  govern  ihenft- 
selves  by  the  rules  of  procedure  established  for  the  dispositioa 
of  causes.  For  the  purposes  of  this  appeal,  these  instractioiia 
are  no  part  of  the  record,  and  the  cause  will  be  determined 
on  the  presumption  that  the  trial  court  correctly  instructed 
the  jury.  Parties  must  pursue  legal  methods  in  perfecting 
their  transcripts,  and  in  the  proper  courts,  and  in  proper 
seasons. 

2.  The  point  in  this  record,  then,  is  that  upon  which  the 
eourt  of  appeals  divided.  Is  evidence  of  the  financial  condi- 
tion of  the  plaintiff  admissible  in  an  action  for  damagee  when 
there  are  circumstances  of  oppression  or  malice  ? 

That  exemplary  damages  may  be  recovered  in  actions  for 
trespass  or  personal  torts  accompanied  by  circumstances  of 
malice  or  oppression,  is  no  longer  open  to  question  in  this 
•tate:  Buckley  v.  Knapp^  48  Mo.  152.  Nor  is  it  controverted 
that  it  is  perfectly  competent  to  show  the  financial  ability  of 
the  defendant  in  such  case. 

The  case  of  Stephens  v.  Hannibal  eU.R.  R.  Co.^  96  Ko.  S14, 
9  Am.  St.  Rep.  386,  was  an  action  for  compensatory  damages 
alone,  and  the  learned  judge  who  wrote  the  opinion  expressly 
says:  ''  There  is  nothing  in  the  case  to  justify  the  giving  of 
exemplary  damages,  and  the  damages  should  be  confined  to 
compensation  for  the  injuries  sustained." 

The  case  of  (herholt  v.  Viethe,  93  Ma  422,  8  Am.  St.  Rep. 
557,  had  no  element  in  it  justifying  exemplary  damages,  and 
this  court  held  that  it  was  not  improper  to  exclude  evidence  of 
the  mother's  financial  condition  in  a  suit  for  the  death  of  her 
child  which  had  been  drowned  in  a  pond,  *4n  view  of  the  fact 
that  she  had  been  allowed  to  state  her  condition  in  life,  and 
that  she  did  her  own  housework  and  had  no  servant."  We 
do  not  think  either  of  these  cases  can  be  considered  as  de- 
cisive of  the  point  in  this  case.  Exemplary  damages  are  al- 
lowed, not  not  only  to  compensate  the  sufferer,  bnt  to  punish 
the  offender:  Franz  v.  HUterbrand^  45  Mo.  121;  Callahan  v* 
Caffarata,  89  Mo.  137. 

The  evidence  in  this  case  tended  to  show  that  the  plaintiff 
was  a  girl  about  sixteen  years  old;  that  her  father  was  a  ten- 
Ant  of  defendant;  that  on  the  day  she  was  shot  by  defendant 
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her  father  and  bis  sons  were  trying  to  water  a  oow  in  a  lot  of 
the  defendant;  that  a  difficnltj  ensued,  a  general  fight;  that 
•he  was  standing  in  the  lot  looking  on,  unnrraed,  when  the  de* 
fendant  turned  upon  her  and  shot  her  through  the  thigh.  In 
other  words,  the  defendant  with  a  deadly  weapon  shot  an  on«- 
armed  girl  without  lawful  proTocation.  We  think  there  waa 
ample  evidence  from  which  the  jury  could  find  willful,  wanton 
injury. 

la  1  Sutherland  on  Damages,  page  745,  it  is  said:  **  In  ac- 
tions for  torts,  the  damages  for  which  cannot  be  measured  by 
a  legal  standard,  all  the  facts  constituting  and  accompanying 
the  wrong  should  be  proved;  and  though  there  be  a  legal 
standard  for  the  principal  wrong,  if  aggravations  exist,  they 
may  be  proved  to  enhance  damages;  and  every  case  of  per- 
stmal  tort  must  necessarily  go  to  the  jury  on  its  special  facts; 
these  embrace  the  re$  gestXy  and  the  age,  sex,  and  statua  of 
the  parties;  this,  whether  the  case  be  one  for  compensation 
only,  or  also  for  exemplary  damages,  where  they  are  allowed.'' 
In  Bump  V.  Betts^  23  Wend.  85,  the  supreme  court  of  New 
York,  on  a  question  of  excessive  damages,  pointed  to  the  fact 
that  the  defendant  had  the  command  of  great  wealth  and 
that  the  plaintiff  was  a  poor  man.     In  McNamara  v.  Atn^,  7 
111.  432,  in  an  action  for  assault  and  battery,  the  court  per- 
mitted the  plaintiff  to  show  he  was  a  poor  man  with  a  large 
family.     The  supreme  court  of  Illinois,  in  affirming  that  rul- 
ing, said:  ''  We  are  also  of  the  opinion  that  the  circuit  court 
decided  correctly  in  admitting  the  evidence  and  giving  the 
instmction.     In  actions  of  this  Icind,  the  condition  in  life  and 
circumstances  of  the  parties  are  peculiarly  the  proper  sub* 
jeots  for  the  consideration  of  the  jury  in  estimating  the  dam- 
ages; their  pecuniary  circumstances  may  be  inquired  into. 
It  may  be  readily  supposed  that  the  consequences  of  a  severe 
personal  injury  would  be  more  disastrous  to  a  person  destitute' 
of  pecuniary  resources  and  dependent  wholly  on  his   man* 
ual  exertions  for  the  support  of  himself  and  family,  than  to 
an  individual  differently  situated  in  life.     The  effect  of  the 
injury  might  be  to  deprive  him  and  his  family  of  the  com- 
forts and  necessaries  of  life.    It  is  proper  that  the  jury  should 
be  influenced  by  the  pecuniary  resources  of  the  defendant. 
The  more  affluent,  the  more  able  he  is  to  remunerate  the  party 
he  has  wantonly  injured/' 

In  Orahk  v.  Margrave,  4  III.  872,  38  Am.  Deo.  88,  in  an  ac- 
tion for  seduction,  the  trial  court  admitted  evidence  to  show 
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plaintiff  was  a  poor  man.  The  saprema  conrt  on  appeal  said: 
**  The  coart,  thereforOi  decided  ooirectly  in  admitting  evidsiioa 
ehowing  the  pecuniary  condition  of  the  plaintiff.  This  evi* 
dence  does  not  go  to  the  jury  for  the  purpose  of  exciting  their 
prejudices  in  favor  of  the  plaintiff  because  he  is  a  poor  man, 
but  to  enable  them  'to  understand  fully  the  affect  of  the  in- 
jury upon  him,  and  to  give  him  such  damages  as  his  peculiar 
condition  in  life  and  circumstances  entitle  liim  to  receive.'' 

In  Oaith$r  r.  Blowen^  11  Md.  636,  in  an  action  for  assault 
and  battery,  the  trial  court  having  admitted  evidence  for  the 
plaintiff  with  a  view  of  increasing  his  damages,  that  he  was 
a  laboring  man  and  had  a  wife  and  children  to  support,  the 
supreme  court,  after  quoting  the  language  of  MeNamaray.  King^ 
7  111.  482,  says:  *'  This  is  good  sense,  and  is  sustained  bj  the 
decisions  in  most  of  the  states.  An  injury  done  to  a  person 
not  dependent  on  manual  labor  for  the  support  of  himself 
and  family  is  in  nowise  as  great  as  one  to  a  person  so  situated." 

In  Reed  v.  Davis^  4  Pick.  216,  the  supreme  court  of  Massa- 
chusetts, in  an  action  for  trespass  in  forcibly  evicting  plaintiff 
from  his  home,  says:  **  One  of  the  defendants  stated  to  a  wit- 
ness in  answer  to  his  inquiry,  whether  he  thought  the  plain- 
tiff could  not  make  him  suffer,  that  'the  plaintiff  had  been  to 
jail  and  sworn  out,  and  was  not  able  to  do  anything.'  Now 
that  circumstance  was  to  be  taken  into  consideration  by  the 
jury.  There  is  nothing  more  abhorrent  to  the  feelings  of  the 
subjects  of  a  free  government  than  oppressing  the  poor  and 
distressed  under  the  forms  and  color,  but  really  in  violation, 
of  the  law.  .  •  •  •  It  is  found  that  the  dwelling  house  was 
small,  but  the  damages  are  not  to  be  graduated  by  the  else  of 
the  building.  The  plaintiff  also  was  poor.  He  had  seen  bet- 
ter days,  but  had  been  reduced  in  his  circumstances.  He  was 
thought  not  to  be  able  to  do  anything  in  vindication  of  his 
rights  at  the  law," 

In  DaUey  v.  Houston,  68  Mo.  861,  this  court  said:  '^  It  is  next 
insisted  that  the  court  improperly  told  the  jury  that  in  the  es- 
ti [nation  of  damages  they  might  take  into  consideration  the 
'  condition  in  life  of  plaintiffs  and  their  pursuits  and  nature 
of  their  business.'  There  is  no  doubt  but  that,  in  estimating 
the  damages  in  such  cases,  the  jury  may  properly  take  into 
consideration  the  pecuniary  condition  of  the  parties,  their 
position  in  society,  and  all  other  circumstances  tending  to  show 
the  vindictiveness  or  atrocity,  or  want  of  atrocity,  in  the  tran- 
saction, and  which  tend  to  characterize  the  assault" 
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This  decision  of  Judge  Vories  was  ooncarred  In  b j  all  the 
Jodgsfl.  It  has  never  to  onr  knowledge,  and  so  Car  as  we  can 
macertain,  been  questioned,  denied,  or  criticised.  It  is  in  har« 
motiy,  as  we  have  seen,  with  the  decisions  of  other  courts  of 
ability.  It  is  in  harmony  with  the  tendency  of  the 
to  place  before  the  triers  of  facts,  whether  court  or  jury, 
•rery  fact  that  will  aid  them  in  arriving  at  a  correct  verdict 
It  18  evident  in  this  case  its  effect  was  not  to  create  prejudice 
•r  passion.  There  is  nothing  that  smacks  of  either  in  the 
Tvrdict. 

Accordingly  we  affirm  the  judgment  of  the  court  of  appeals, 
ma  indicated  by  the  opinion  of  the  majority  of  the  judges  of 
that  courts  on  this  as  well  as  all  other  points  ruled  in  the  case, 
and  it  will  be  so  certified  to  that  court. 
AH  concur.  

llBASOaS  OF  DAMAOSi  IS  AmCTTSD  BT  THl  PSOVSXAaT  OntOOMSTAVCM 

•V  TBB  Fartos:  See  note  to  Bmoe  ▼.  Jio9e$»  67  Am.  Deo.  662-668.     In  an 

•etion  mgaiott  a  railroad  oompany  by  a  wife  for  the  wrongful  death  of  her 

knaband,  it  it  oompetent  for  her  to  etate  the  nnoiber  and  agM  of  her  minor 

cbildren,  where  she  li»  as  in  Missouri,  bound  to  support  snoh  children: 

Tetherow  ▼.  8t.  Jo9eph  tie.  Jffjf  Oo.,  98  Mo.  74;  U  Am.  St.  Rep.  617.     In  a 

■ait  against  a  railway  company  for  personal  damages  suffered  by  plaintiff 

whan  a  passei^er,  it  waa  not  error  to  allow  proof  that  he  had  a  wife  and 

ioar  ohildrens  8tm  Anttmh  tie.  B^p  Cfo.  r.  Robinaon,  7S  Tex.  277.    On  the 

ather  hand,  it  is  held  that  in  an  aotion  for  personal  injuries  to  a  minor,  eri* 

denee  of  the  pecuniary  ciroumstanoes  of  his  father  is  not  admissible:   VotHmrg 

V.  Pubteift  78  Wis.  S4;  and  that  in  aa  action  to  rocoTcr  damages  for  personal 

fai]nriaa  aUoged  to  haTS  been  caused  by  defendant's  negligence,  CTidence  as 

la  tha  poTsrfy  of  the  plaintiff^  i.  a.,  that  he  was  dependent  upon  his  eam- 

fagi  far  hia  sapporti  is  inoompetent  aa  bearing  oa  tlM  question  of  damages: 

AWmU  ▼.  Ifm  Tmh^te.  R.JL  Oo..  118  K.  Y.  77. 


State  v.  Wilcox. 

[HI  HlSBOURI,  M9.r 

Ean  —  Ernniroi. — A  Father  hat  bb  Coimcni>  of  the  rape  of  hia 
daughter  under  fourteen  years  of  age  on  her  uncorroborated  and  contra- 
dicted teetimony,  and  although  no  force  was  used  and  she  failed  to  ooo^ 
plain  of  the  wrong  done  her. 

Dysart  and  MiicheU^  for  the  appellant 

John  M.  Wood,  aiiomey-general,  for  the  state. 

Macfarlanb,  J.    Defendant  was  convicted  in  the  circuit 
court  of  Macon  County  of  rape,  by  carnally  knowing  Ollio 
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Wilcox,  a  female  obild  ander  fourteen  yean.    From  the  jad^ 
ment  he  has  appealed  to  this  oourt 

The  evidence  of  complaining  witness,  if  true,  discloses  m 
most  revolting  picture  of  domestic  life.  She  testified  that 
defendant  was  her  father,  and  that  she  was  fourteen  years  old 
May  10,  1891,  and  that  from  the  time  she  was  eight  years  old 
until  April,  1891,  he  had  defiled  her  at  intervals  of  every  few 
weeks,  the  last  time  in  Macon  County  in  April,  1891. 

Without  objection  she  detailed  by  her  evidence  that  when 
she  was  eight  years  old,  in  Randolph  County,  the  defendant 
first  carnally  knew  her.  At  that  time  he  bruised  and  tore 
her  so  that  she  was  confined  to  her  bed  for  a  number  of  days; 
that  from  that  time  until  she  became  fourteen  years  of  age 
these  assaults  were  repeated  every  few  weeks.  After  the  first 
assault  she  told  her  mother,  but  not  until  she  bad  examined 
her  and  found  blood  and  bruises.  She  told  no  one  after  that 
until  July,  1891,  when  she  told  her  half  sister.  She  told  it 
then  because  she  was  *'  tired  of  living  that  way.**  Did  not 
tell  it  before  because  she  was  afraid  of  defendant,  who  said  he 
would  kill  her  if  she  told.  Defendant  told  her  that  all  fathers 
did  that  way  with  their  girls. 

She  removed  to  Macon  County  with  her  father's  family 
about  two  years  prior  to  the  trial  which  occurred  October  26, 
1891.  The  testimony  of  this  witness  was  all  the  evidence 
offered  by  the  state  in  chief. 

The  defendant  testified  in  his  own  behalf  and  contradicted 
every  charge  testified  to  by  the  prosecutrix.  He  also  gave  a 
history  of  his  relations  with  his  family,  and  showed  that  they 
were  invariably  good;  that  within  the  last  few  years  he  was 
frequently  away  from  home  as  much  as  weeks  and  months  at 
a  time.  In  all  of  this  he  was  corroborated  by  his  son  Willie, 
eighteen  years  of  age,  who  further  testified  that  his  father's 
treatment  of  his  wife  and  children  was  good,  and  that  he  had 
never  seen  or  heard  of  any  misconduct  between  his  father  and 
Ollie  until  after  the  arrest;  that  he  was  raised  and  had  lived 
in  the  family  all  his  life  except  a  few  months  he  had  worked 
out 

Dr.  Pickett  testified  to  the  improbability,  and  almost  im« 
possibility,  of  the  story  related  by  the  prosecuting  witness. 

Three  other  witnesses,  relatives  of  Ollie  Wilcox,  testified 
that  a  few  days  before  the  arrest  of  defendant  she  vehemently 
protested  that  her  father  had  never  mistreated  her,  and  threat- 
ened to  shoot  the  man  who  said  it    One  witness  testified  thai 
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OUie  had  told  her  that  this  lie  had  got  out  through  the  Co* 
horiM,  and  that  there  was  a  man  she  could  roin  by  laying 
her  hands  on  him,  Oeorge  Stanfleld,  eon  of  Mrs.  Cohom. 
Proeecnting  witness  contradicted  these  witnesses  in  her  testi* 
raony. 

An  effort  was  made  to  impeach  the  character  of  defendant 
for  truth.  Three  witnesses  with  some  qualifications  testified 
that  hifl  reputation  was  bad,  while  four  gave  evidence  tending 
to  proTe  it  good. 

The  court  gave,  with  others,  the  following  instructions: 
"The  jury  are  instructed  that  although  they  may  believe 
froni  the  evidence  that  in  the  commission  of  the  offense 
charged  there  was  no  force  used  by  the  defendant  on  Ollie  B. 
Wilcox,  yet  if  the  jury  believe  from  the  evidence  that  at  any 
time,  in  the  county  of  Macon,  before  the  finding  of  the  indict- 
ment  in  this  cause,  and  while  she  was  nnder  fourteen  years  of 
age,  the  defendant  had  carnal  intercourse  with  the  said  Ollie 
B.  Wilcox,  then  you  will  find  the  defendant  guilty. 

*'The  jury  are  instructed  that  the  defendant,  William  D. 
Wilcox,  is  charged  with  carnally  and  unlawfully  knowing  one 
Ollie  B.  Wilcox,  a  female  child  under  the  age  of  fourteen 
years;  therefore,  if  you  believe  from  the  evidence  that  the  de- 
fendant did  carnally  know  the  said  Ollie  B.  Wilcox  while 
under  the  age  of  fourteen  years,  then  the  state  is  not  required 
to  prove  that  the  defendant  forcibly  ravished  the  said  Ollie  B. 
Wilcox.  It  is  sufficient  for  the  state  to  prove  that  the  de- 
fendant had  intercourse  with  her  while  she  was  under  the  age 
of  fourteen  years." 

The  last  paragraph  of  this  instruction  is  taken  by  defend- 
ant's counsel  as  an  independent  instruction.  The  record  gives 
it  as  above,  the  instructions  are  not  numbered,  and  we  must 
take  and  treat  them  as  they  appear  upon  the  record. 

1.  It  is  urged  with  great  earnestness  by  counsel  for  defend- 
ant that  the  uncorroborated  evidence  of  Ollie  Wilcox,  the  com- 
plaining witness,  contradicted  as  it  is  by  the  positive  and  un- 
equivocal testimony  of  defendant,  is  insufficient  to  justify  or 
support  the  verdict  and  sentence.  The  majority  opinion  in 
SuUe  y.  PMrickj  107  Mo.  147  is  confidently  cited  in  support  of 
this  contention.  The  fourth  paragraph  of  that  opinion,  in 
whi(;h  the  learned  judge  who  wrote  it  so  ably  discusses  the 
nocMsity  that  prompt  complaint  be  made,  and  other  circum* 
itanees  he  shown  corroborative  of  the  evidence  of  the  prosecu- 
trix, and  the  conclusions  reached  therein,  were  not  concurred 
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<n  by  a  majority  of  the  judges.  It  will  be  seen  that  the  fifth 
paragraph  is  introduced  by  an  assertion  of  the  inferences  to 
be  drawn  from  the  authorities  cited  and  the  conclusion  reached 
in  the  fourth  paragraph.  Here  the  expression  is  used  apon 
which  the  defense  in  this  case  so  confidently  relies:  **  Wbeie» 
as  here,  the  defendant  occupies  the  witness  stand  and  explicitly 
denies  the  perpetration  of  the  offense  charged,  thus  creating 
an  equipoise  of  oath  against  oath,  then  the  evidence  is  wholly 
insufficient,  as  there  is  no  corroboration  whatever  in  this 
ease." 

After  this  introduction,  the  learned  judge  proceeds  to  aigus 
the  absolute  insufficiency  of  the  evidence  to  support  a  convio* 
iion,  and  in  his  conclusions  a  majority  coincided.    The  decis- 
ion settled  nothing  but  that,  in  the  opinion  of  a  majority  of 
the  judges,  the  evidence  in  that  case  was  insufficient^  and 
followed  numerous  precedents  in  like  cases,  that  where  the 
evidence  is  clearly  insufficient  this  court  will  render  a  final 
judgment  of  acquittal.    There  is  no  doubt  that  the  failure  of 
the  prosecutrix  to  make  timely  complaint,  and  her  conduct 
immediately  after  the  alleged  outrage,  had  great  and  probably 
controlling  weight  in  determining  the  result 

The  case  of  SiaU  v.  Patrick^  107  Ma  147,  and  the  case  at 
bar  are  different  in  almost  every  essential  feature  of  the  offense 
charged.  Carnally  and  unlawfully  knowing  a  female  ehild 
under  fourteen  years  of  age  is  made  rape  under  the  statute; 
with  this  crime  defendant  is  charged.  Forcibly  ravishing  a 
woman  of  fourteen  years  or  over  is  also  rape,  and  of  commit- 
ting that  offense,  Patrick  was  charged.  These  acts  are  differ- 
ent in  every  element,  except  that  of  carnal  knowledge,  and 
calls  for  different  proof.  In  the  case  of  State  v.  Patrick,  107 
Mo.  147,  the  crime  Was  charged  to  have  been  committed  by 
forcibly  ravishing;  in  this  case  it  was  by  simple  carnal  knowl- 
edge. The  first  involves  force  on  the  part  of  the  ravisher  and 
want  of  consent  on  that  of  the  victim;  the  latter  may  have 
been  without  force  and  with  consent.  In  the  one  case  the 
instincts  of  woman's  nature,  at  the  first  opportunity,  should 
have  spontaneously  given  utterance  to  her  anguish  on  account 
of  the  wrong  committed ;  in  the  other  the  child  may  have  been 
anxious  to  conceal  the  wrong  and  protect  the  wrongdoer. 
These  distinctions  between  the  criminal  acts,  and  the  differ- 
ence in  the  proof  necessary  to  establish  them,  are  sufficient  to 
show  that  the  failure  of  a  wronged  child  to  make  outcry  or 
complaint  has  but  little  if  any  weight  in  discrediting  her  teft- 
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timonjr.  Indeed,  it  would  have  none  at  all  in  case  the  wrong 
was  done  with  her  consent,  and  her  testimony  was  given  an* 
willingly. 

It  will  be  seen  by  reference  to  the  anthorities  cited  in  the 
case  of  State  ▼.  Patrick,  107  Mo.  147,  that  long  delay  in  mak- 
ing  <x>mp]aint  ^  may  be  explained  and  excused  by  proof  of 
sufficient  cause  therefor;  as,  for  instance,  want  of  suitable  op* 
portunity  or  duress,  or  threats  by  the  perpetrator  of  the  wrong." 
Assuming  that  the  failure  of  the  girl  to  complain  or  disclose 
the  wrings  done  her  should  ordinarily  have  affected  her  credit 
as  a  witness,  we  think  the  relation  of  the  defendant  to  and  his 
authority  over  her,  together  with  the  threats  which  she  testi* 
fied  were  made,  should  be  considered  in  determining  the  pro- 
bative force  of  her  conduct. 

There  is  another  and  better  ground,  to  our  minds,  than  fear 
of  personal  injury,  which  tends  to  excuse  this  girl  for  keeping 
silence.  According  to  her  story,  the  first  act  was  committed 
when  she  was  only  eight  years  of  age,  not  old  enough  to  un- 
derstand the  signification  of  the  wrong  done  her.  Thus  from 
that  day  she  was  trained  and  corrupted  by  her  own  father  by 
repeated  acts  until  she  probably  lost  those  womanly  feelings 
which  prompt  instinctive  utterance  of  horror  and  anguish  at 
such  outrages. 

We  cannot  say,  then,  that  the  evidence  of  this  prosecutrix 
should  be  altogether  ignored.  Improbable  as  her  evidence 
may  be,  contradicted  on  collateral  facts  as  the  witness  is, 
monstrous  as  the  accusation  against  defendant  may  be,  it  is 
still,  after  all,  a  question  of  fiact  for  the  trial  court  and  jury, 
and  this  coort  should  not  interfere. 

2.  The  second  error  assigned  is  that,  under  the  instruction 
complained  of,  the  jury  may  have  found  defendant  guilty  of 
some  offense  committed  in  Randolph  County.  We  do  not 
think  the  jury  could  have  been  misled  from  this  instruction 
into  such  an  error.  The  first  paragraph  of  the  instruction  re* 
quiree  the  jury  to  find  that  the  offense  must  have  been  com- 
mitted in  Macon  County.  The  second  does  not  refer  to  the 
place  at  which  the  act  was  committed,  but  to  the  manner  of 
its  accomplishment  and  to  the  evidence  necessary  to  establish 
ii  We  do  not  see  how  an  intelligent  jury  could  have  been 
misled,  even  though  the  two  paragraphs  of  this  instruction 
had  been  separated  into  two  distinct  instructions. 
We  find  no  error,  and  affirm  the  judgment    All  concur. 
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lUra— PioovorCoicFLAnm  bt  Pbosboiitbiz:  8m  gmenlly 
Bmiih  T.  Siaii,  10  Ajb.  Dea  871.  372L  That  a  deUy  la  making  oomi 
mfficiently  Mq^aiaad  by  the  fact  that  the  injured  peraon  it  el  tender  yean, 
and  appeara  to  be  under  a  tort  of  dureaa  oansed  by  fear  ef  a  whippisf  wkkh 
the  perpetrator  of  the  offenae  had  threatened  to  infliet  if  ihe  told  her  pamtib 
•ee  People  t.  Oaget  62  Mioh.  271$  4  Am.  St  Rep.  854,  The  teatimony  ef  a 
neighbor  that  ahe  heard  a  atepfather,  who  ia  aocaaed  of  rape  npon  hk  ato^ 
danghter,  a  child  of  ten  yeara  of  age,  whipping  and  beating  the  child  ia  ad- 
miaaible  in  eorroboration  of  her  atatementa  aa  to  cmel  treatment  and  fear: 
Peopie  T.  Xenon,  79  OaL  02S.  That  aexnal  intereoorae  with  a  female  oadar 
Ike  ago  of  oonaent  ia  eonolnaiTely  preanmed  to  be  rape,  aee  SiaU  t.  ifilkr, 
41  La.  Ana.  1186;  21  Am.  St.  Rep.  41 S;  State  t.  Wrag,  100  Mo.  694;  State 
▼.  Lace^,  111  Ma  613;  People  ▼.  Ten  SlMhqf,  92  Mioh.  167;  and  note  to  ife- 
(^T.  ataU,  16  Ank  St.  Bep.  IQl 
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Edgbbtoit  v.  Edobbtoit. 

[tt  MOWTAIU,  lA] 

BCaxbiaoi  An  Ditobcoi — Sxpabatb  MAUiTiirAiroB  of  Wxfi— .  JuBUDicnriM 
QV  iQUxrr  fo  Obabt.  —  Ooartt  ol  aqmty  hmw  jnrMdiotioii  to  enf oroe  tht 
«iatnton>n—  of  «  wile  by  daereoing  proper  relief  in  an  notion  brought  bj 
ber  ngainel  her  husband,  independently  of  an  notion  for  dlToroe,  when 
il  ii  liiown  tbnt  lie^  without  just  eanae,  has  abandoned  her,  or  by  Ui 
emelty  or  other  improper  oondnet  has  given  her  jnet  eanae  for  liWng 
eeparato  and  npart  from  him,  and  she  ii  without  means  of  support  while 
ho  is  able  to  maintain  her.  8uoh  decree  does  not,  howoTor,  amount  to 
n  diToroo  from  bod  and  board,  nor  does  it  place  any  obstaelo  in  the  way 
to  a  roooneilintion  of  the  parties. 

IvDomHn — JiTKiBDicnnoif  -^  Collatsral  Attack. —  A'domestio  Judgment 
of  n  oonrt  of  general  jnrisdiotion,  valid  on  its  face,  eannot  be  ooUnter* 
aDy  nttaeked  in  the  oonrts  of  the  same  state  by  showing  facts  outside 
ef  the  record,  althongh  such  facts  might  be  sufficient  to  impeach  suoh 
Judgment  in  a  direct  proceeding  against  it. 

IvsoiOQm  —  Dicnss  or  Ditobob  ~  Cotxatkbal  Attack. — A  decree  of 
divorce^  ralid  upon  its  face,  obtained  by  a  husband  against  his  wife, 
eannot  be  collaterally  attacked  in  the  same  state  in  an  aotioii  by  the 
wife  to  enforce  maintenanoe,  by  the  arerment  of  facts  sufficient  to  aroid 
Sttdi  decree  for  want  of  Jnrisdiotion. 

A.  C.  BaiHn  and  E.  P.  CadwM,  for  the  appellant 

MeConnetl  and  Clayherg^  and  Thoma$  0.  Baeh^  for  the  re* 
Bpondent. 

HabwooivI*  There  are  t^o  qaestions  brought  here  for 
determination  by  this  appeal.  The  first  relates  to  the  juris- 
diction, in  equity,  of  the  district  courts  of  this  state,  and  may 
be  stated  by  the  following  proposition:  Have  the  district  courts 
of  this  state  power,  in  the  exercise  of  their  equity  jurisdiction, 
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to  enforce  maintenance  of  a  wife  by  decreeing  proper  relief  in 
an  action  brought  by  her  against  her  hoaband,  independently 
of  an  action  for  divorce,  where  it  it  shown  that  be,  without  jusi 
cause,  has  abandoned  her,  or  by  his  cruelty  or  other  improper 
conduct  has  given  her  just  cause  for  living  separata  and  apart 
from  him,  and  she  is  without  means  of  support,  and  he  is  able 
lo  maintain  her? 

An  action  of  this  character,  if  maintainable  at  all,  would 
naturally  lie  within  the  equitable  jurisdiction  of  the  district 
court  The  subjects  of  equity,  as  well  as  common-law  juris- 
diction, are  so  well  defined  there  can  seldom  arise  a  dispute 
as  to  whether  a  particular  action  for  the  enforcement  of  rights 
or  the  redress  of  wrongs  lies  within  the  cognisance  of  on^  or 
the  other,  or  whether  such  action  is  not  within  either  of  these 
jurisdictions.  In  relation  to  the  question  just  propoundedy 
however,  there  have  been  and  still  are  differenoes  ot  opinion 
in  the  courts  and  among  able  jurists;  and  the  discussion  of 
it  has  sounded  the  depths  and  surveyed  the  scope  and  circum- 
ference of  the  equity  jurisdiction  of  courts  where  it  has  been 
brought  in  question. 

It  is  unnecessary  to  recite  the  facts  involved  in  the  case  at 
bar  in  order  to  treat  this  proposition.  It  may  be  treated  as  a 
question  of  law,  relating  to  the  equity  jurisdiction  of  the  oourti 
without  reference  to  any  particular  action. 

That  the  marriage  relation  lays  upon  the  husband  an  obli- 
gation to  furnish  his  wife  necessary  and  oomfortable  mainte- 
nance, com  mensurate  with  his  abili  ty  to  provide,  is  a  proposition 
upon  which  there  is  no  dispute.  It  is  an  obligation  imposed 
by  law  as  one  of  the  conditions  of  the  marriage  oontract,  and 
is  recognised  by  all  oourts  of  justice,  and  is  enforced,  in  proper 
eases,  where  the  jurisdiction  lies.  Courts  of  common-law  juris- 
diction (as  distinguished  from  equity  oourts)  enforce  that  obli- 
gation by  giving  judgment  against  the  husband  for  necessary 
supplier  furnished  the  wife  by  third  persons,  where  the  hus- 
band]without  just  cause,  withholds  the  same,  or  abandons  his 
wife,  or  by  cruelty  or  otherwise  makes  it  unsafe  or  improper 
for  her  to  abide  at  the  family  home. 

In  this  way  it  will  be  seen  that  even  courts  of  common-law 
jurisdiction  not  only  recognize,  but  to  some  extent  enforce, 
performance  of  that  obligation.  The  jurisdiction  exercised  by 
the  common-law  oourts  was  usually  explained  on  the  theory 
that  the  law  presumed  the  wife  to  be  the  agent  of  the  bos' 
band  to  the  extent  of  authority  to  obtain  upon  his  credit 
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necessary  personal  supplies;  but  it  is  plainly  observable  by 
WLXk  inyestigation  of  these  cases  that  the  common-law  court* 
pgocaad  upon  a  difiTerent  ground  than  the  mere  relation  of 
prineipal  and  agent;  for  when  the  husband  had  abandoned 
his  wife,  or  driven  her  away  by  cruelty  or  other  improper 
conduct,  and  had  sought  to  avoid  responsibility  of  her  mainto* 
nance  by  giving  notice  forbidding  parties  to  furnish  her  sup* 
plies,  and  attempting  to  revoke  her  authority  in  that  respect 
still  the  common-law  courts,  notwithstanding  such  notice, 
held  him  bound  for  her  necessary  supplies,  by  an  obligation 
irrevocable  at  will,  arising  by  virtue  of  the  marriage  relation, 
and  gave  judgment  against  him:  Schouler  on  Domestic  Rela* 
lions,  sec.  66;  Sykes  v.  Halstead^  1  Sand.  488;  1  Bishop  oi^ 
Marriage  and  Divorce,  572,  and  cases  cited.     It  will  be  ob> 
served  in  these  cases,  too,  that  where  the  wife  was  living 
separate  and  apart  from  her  husband,  it  was  always  a  proper 
inquiry  whether  she  had  just  cause  for  so  doing;  and  if  she 
had  not,  that  was  a  good  defense.     It  seems  to  be  clear,  then, 
that  the  common-law  courts  proceeded  in  such  cases  upon  a 
different  principle  than  the  law  of  agency  alone,  and  founded 
their  judgments  on  the  obligation  of  the  hushaml  to  support 
his  wife,  even  separate  and  apart  from  his  habitation,  where, 
by  his  conduct,  he  had  justified  her  separation,  or  where  ho 
had,  without  cause,  forsaken  her  —  an  obligation  which  he 
could  not  terminate  at  will,  as  may  be  done  in  case  of  princi- 
pal and   agent:   2  Kent's  Commentaries,  146;   Schuuler   on 
Domestic  Relations,  sec.  66;  1  Bishop  on  Marriage  and   Di- 
vorce, sees.  550-572,   and   cases  cited;   Liddlow  v.    Wilmot^ 
2  SUrk.  86;  Caateel  v.  Casteel,  8  Blackf.  240;   44  Am.  Deo. 
763;  Clement  v.  Mattison,  3  Rich.  93;  Hall  v.  Weir,  1   Allen^ 
261;  Cartwright  v.  JiaU,  1  Allen,  514;  79  Am.  Dec.  759;  Ctirw 
ningham  v.  Irwin^  7  Serg.  <&  R.  247;  10  Am.  Dec.  458;  Run^ 
ney  v.  Keyee,  7  N.  H.  571;   Allen  v.  Aldrich,  29  N.  H.  63; 
McOahay  v.  Williama^  12  Johni^.  293;  Mayhew  v.  Thayer^  8 
Gray,  172;  Walker  v.  Simpsoa,  7  Watts  A  8.  83;  42  Am.  Deo. 
216;  SchnuckU  v.  Bierijian,  89  111.  454;   Reese  v.  Chilton,  26 
Ho.  598;  Rutherford  v.  Coxe^  11  Mo.  847;  Breinig  v.  Meitzler^ 
23  Pa.  St.  166;  Bitting  v.  PUcher,  7  B.  Men.  458;  46  Am.  Deo. 
523;  SnoioeT  v.  Blair,  25  N.  J.  L.  94;  Bhwere  v.  SturUvant,  4 
Denio,  46. 

Although  the  common-law  courts  will  give  judgment  against 
the  husband  in  such  cases,  it  must  be  admitted  by  all  to  be 
in  Qncertain  and  inadequate  relief;  for  in  many  cases  she 
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may  be  vnable  to  obtain  credit  under  such  etrcnmstanoea, 
wbere  tbe  can  only  offer  the  chance  of  compelling  payment 
by  suit  against  a  husband  who  is  endeavoring  to  escape  sach 
liability.  Her  position  is  also  embarrassed  by  the  reluctaooo 
of  parties  generally  to  becoming  directly  or  indirectly  impli- 
cated in  family  troubles,  or  to  undertake  to  show  jostificatioa 
for  the  conduct  of  the  wife,  which  operates  as  a  powerful  in- 
fluence in  deterring  persons  from  giving  her  credit  The 
relief  offered  by  the  common-law  courts  is  inadequate  for 
still  other  reasons.  While  it  may  succeed  for  a  brief  period 
in  some  cases,  the  derelict  husband  is  left  free  to  carry  oat 
his  purpose  to  abandon  and  neglect  tbe  sapport  of  his  wife, 
and  avoid  such  judgments  altogether  by  disposing  of  his 
property,  or  by  carrying  it  beyond  the  jurisdiction.  In  this 
way  he  not  only  ignores  his  obligation,  but  sets  at  naught 
the  attempt  of  the  common-law  courts  to  compel  its  perform- 
ance. There  are  other  aspects  of  this  method  of  granting 
relief  which  ought  not  be  passed  without  observation.  If 
that  remedy  happens  to  be  effectual  in  some  cases,  because 
the  husband  tails  to  use  the  means  within  his  power  to  escape 
the  liability,  that  method  of  enforcing  maintenance  would 
involve  a  multiplicity  of  law  suits;  for  the  wife  must  usually 
go  to  various  parties  to  secure  supplies,  whereby  would  arise 
a  separate  cause  of  action  in  favor  of  each  party  from  whom 
supplies  were  obtained,  and  as  often  as  one  collection  was 
made,  another  cause  of  action  would  begin  to  accrue.  Again, 
the  inadequacy  of  relief  worked  out  by  the  common-law  rem* 
edy  is  not  alone  relative  to  the  position  of  the  wife.  It  has 
its  counterpart  of  hardship  in  reference  to  the  husband.  In 
case  the  husband  has  just  grounds  for  his  conduct,  and  de- 
sires to  establish  the  same,  he  would  have  to  present  his 
defense  in  as  many  actions  at  law  as  happened  to  be  brought 
against  him  for  supplies  furnished  the  wife;  for  having  es- 
tablished his  defense  in  one  or  more  actions  would  not  pre* 
elude  the  annoyance,  loss  of  time,  and  expense  of  defending 
other  actions  of  the  same  character.  So  the  question  natu- 
rally arises  whether  or  not,  upon  principle,  these  cases  lie 
within  the  jurisdiction  of  courts  of  equity;  and  the  conditions 
just  pointed  out  suggest  two  familiar  principles  of  equity  as 
grounds  upon  which  courts  exercising  that  jurisdiction  take 
cognizance  of  actions,  and  determine  the  rights  of  parties, 
namely:  1.  Inadequacy  of  the  relief  which  can  be  obtained 
in  the  courts  of  law;  2.  That  to  obtain,  relief  in  courts  of 
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ooiximon^law  jurisdiction  would  inyolye  a  multlpHoItj  of  tuita. 
If  r.  Poxneroyy  upon  this  head,  observea:  ^  In  fact,  the  multt 
plioity  of  suits  which  is  to  be  prevented  oonstitutes  the  Terj 
inadequaoj  of  legal  methods  and  remedies  which  calls  the 
concurrent  jurisdictioii  into  being  under  such  circumstances, 
SLiid  authorises  it  to  adjudicate  upon  purely  legal  rights,  and 
confer  purely  legal  reliefs.  On  the  other  hand,  the  preven* 
tion  of  multiplicity  of  suits  is  the  occasion  for  the  ezerdse 
of  the  exclusive  jurisdiction '':  Pomeroy*s  Equity  Jurispru* 
dence,  sec.  248. 

This  class  of  actions  was  not  generally  entertained  by  the 
Bnglish  chancery  court  for  the  obvious  reason  that  in  En- 
gland the  ecclesiastical  tribunal  existed,  to  which,  as  was 
conceded  by  all,  such  adjudications  peculiarly  belonged* 
There  was  therefore  no  reason  in  general  for  the  chancery 
court  in  England  to  concern  itself  with  actions  seeking  such 
relief:  Fonblanque's  Equity,  4th  Am.  ed.,'98,  n.  105;  but  it 
nevertheless  seems  plain  that  had  not  another  court  existed 
in  the  judicial  system  of  England  which  had  jurisdiction  of 
ihis  class  of  cases,  there  is  every  analogy  which  would  have 
Iwcught  those  cases  within  the  jurisdiction  of  the  court  of 
^lancery.  This  court  took  cognisance  of  other  cases  concern* 
ing  marital  rights.  It  enforced  against  the  husband  ant^ 
uuptial  contracts  and  settlements  made  on  behalf  of  his 
intended  wife;  compelled  settlements  to  be  made  on  behalf 
of  the  wife,  where  he  was  seeking  to  obtain  possession  or  oo»> 
trol  of  her  property;  withheld  her  separate  property  from  his 
grasp,  and  devoted  it  td  her  maintenance,  where  he  had  so 
conducted  himself  as  to  justify  her  living  in  separation  from 
him;  enforced  agreements  by  the  spouses  as  to  property 
rights  and  maintenance  made  in  contemplation  of  separation; 
by  the  writ  of  n«  exeats  *' restrained  the  husband  from  quitting 
the  kingdom  to  evade  the  payment  of  an  agreed  or  decreed 
allowance '';  used  its  power  to  enforce  decrees  of  the  spiritual 
court  awarding  stparate  maintenance  to  the  wife;  and  by 
process  known  as  the  *'writ  of  9upplieavity^^  the  chancery 
court  protected  the  wife  againsi  the  husband's  violence,  and 
in  cases  where  it  was  found  unsafe  for  her  to  abide  with  him, 
as  incident  to  such  proceedings,  compelled  the  husband  to 
provide  maintenance  for  her  while  she  was  separate  and 
apart  from  him,  by  reason  of  his  violent  conduct  towards  hen 
This  proceeding,  however,  appears  to  have  become  obsolete^ 
probably  because  statutes  provided  a  remedy  for  protection 

Se.  Bar..  Vol.  XXXIIL-36 


662  Edosbtov  t.  BDoanoir.  [Montaa&, 


of  all  persons  from  threatened  ylolenoe.  No  doabt  other  ii 
itanoes  ooold  be  pointed  oat  wherein  the  English  ehancery 
eoort  exercised  jnrisdiotioQ  in  refsrenoe  to  the  marital  righto 
and  obligations:  Fonblanque's  Equity,  90-108,  and  notes; 
2  Spencers  Equitable  Jurisdiction,  489, 626;  2  Story  on  Equity 
Jurisprudenoei  sees.  1428,  1476;  8  Pomeroy's  Equity  Juris* 
prudence,  sees.  1114-1120;  2  Bishop  on  Marriage  and  IK- 
▼orce,  sec  862.  It  is  also  clear  that  within  the  prinoipalft, 
procedure,  and  practice  applied  by  oourts  of  equity  there  ara 
ample  and  appropriate  methods  to  adequately  enforce  in  one 
action  the  right  of  the  wife  to  support  against  a  husband  who« 
without  cause,  abandons  her,  and  at  the  same  time,  in  the 
same  action,  vouchsafe  to  the  husband  any  defense  he  nnaj 
have  to  ofiTer  in  justification  of  his  conduct. 

It  is  proper  at  the  outset  of  this  investigation  to  inquire 
whether,  by  statute,  any  provision  has  been  made  in  relation 
to  the  right  in  question,  and  the  remedy  to  be  applied  in  case 
of  its  nonfulfillment.  Our  statute  provides  that  the  district 
court,  ^'sitting  as  a  court  of  chancery,''  may,  for  certain 
causes  specified,  decree  a  '*  dissolution  of  the  bonds  of  matri- 
mony ";  and  that  ^  when  a  divorce  shall  be  4Mreed,  it  shall 
and  may  be  lawful  for  the  court  to  make  such  order  touching 
the  alimony  and  maintenance  of  the  wifoi  the  oare  and  ens* 
tody  of  the  children,  or  any  of  them,  as,  from  the  eiroam- 
stances  of  the  parties  and  nature  of  the  case,  shall  be  fit, 
reasonable,  and  just;  and  in  case  the  wi£i  be  complainant,  to 
order  the  defendant  to  giv^  reasonable  security  for  such  all- 
.  mony  and  maintenance,  or  may  reftise  the  payment  of  such 
alimony  and  maintenance  in  any  other  manner  oonsistent 
with  the  rules  and  practice  of  the  court,  and  may  also  grant 
alimony  '  a  pendente  lite ';  and  the  court  may,  on  application 
from  time  to  time,  make  such  alterations  in  the  allowances  of 
alimony  and  maintenance  as  shall  appear  reasonable  and 
just":  Comp.  Stats.,  sees.  1000,  1004,  1006,  div.  5. 

It  is  contended  that  these  provisions  of  the  statute  as  to 
the  decree  for  alimony  and  maintenance  '*when  divorce  is 
granted,"  by  implication,  exclude  from  the  courts  the  juris- 
diction to  enforce  the  maintenance,  except  in  an  action  where 
divorce  is  decreed.  Some  have  so  held,  but  upon  this  phase 
of  the  question,  as  upon  nearly  all  aspects  of  it,  eminent  au- 
thorities are  opposed  to  one  another  in  the  views  entertained. 
Our  own  conclusion  upon  this  particular  feature  of  the  ques- 
tion is,  that  the  great  weight  of  reason  is  against  the  idea  that 
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the  legislatare,  in  adopting  the  ttatute  referred  to,  Intended 
any  regulation  of  the  right  of  the  wife  to  maintenance,  or  the 
obligation  of  the  husband  to  furnish  the  same,  arising  and 
exiBting  by  virtue  of  the  marriage  bond  prior  to  and  in  no 
manner  dependent  upon  the  dissolution  of  that  bond  by  de- 
cree  of  court,  or  that  by  such  statute  the  legislature  intended 
to  take  away  or  in  any  manner  control  whatever  jurisdiction 
the  courts  may  have  had  to  enforce  the  fulfillment  of  that 
obligation  in  an  action  independent  of  a  proceeding  for  di- 
vorce.   In  construing  or  applying  a  statute,  the  cardinal  rule, 
always  applicable,  is  to  seek  the  intention  of  the  legislature. 
The  simple  question  then  is,  did  the  legislature,  in  providing 
for  the  granting  of  divorces  on  certain  prescribed  grounds, 
and  providing  that  when  divorce  was  decreed,  alimony  and 
maintenance  might  also  be  decreed,  intend  to  have  it  inferred 
or  implied  therefrom  that  the  obligation  of  the  husband  to 
maintain  his  wife  should  not  be  enforced,  unless  the  bonds  of 
matrimony  were  first  dissolved?    Or  was  it  only  the  inten- 
tion of  the  legislature,  as  manifest  in  such  statute,  to  make 
sure  by  the  provisions  authorizing  the  decree  for  alimony 
and  maintenance  of  the  wife  after  dissolution  of  the  bonds  of 
matrimony,  to  fasten  upon  the  husband  the  continued  obliga- 
tion to  support  his  wife,  even  though  the  bonds  of  matrimony 
had  been  dissolved  because  of  his  wrongful  conduct?    After 
divorce  the  obligation  to  maintain  the  wife,  which  arose  by 
virtue  of  the  marriage  contract,  could  not  be  referred  to  that 
relation,  because  of  its  nonexistence;   and  there  might  be 
grave  reason  to  doubt  whether  a  court  was  authorized  to  con- 
tinue to  enforce  that  obligatioi^  after  dissolution  of  the  bond 
by  which  it  arose,  without  a  statutory  provision  to  that  effect. 
It  is  manifest  by  said  statute  that  the  legislature  intended 
that  the  offending  husband  should  not  escape  the  obligation 
he  had  entered  into,  to  support  his  wife  while  she  kept  faith 
with  her  marriage  vows  and  duties,  even  though  he  succeeded 
by  his  wrongful  conduct  in  driving  her  to  obtain  a  divorce. 
If  this  provision  implied  that  the  obligation  could  only  be 
enforced  by  first  dissolving  the  bonds  of  matrimony,  the  law 
would  be  open  to  the  charge  that  it  was  so  framed  as  to  en- 
courage divorces;  for  the  wife  who  kept  faith  with  the  mar- 
riage vows  might  be  driven  by  privation,  in  some  cases  at 
least,  to  release  the  husband  from  the  bonds  of  matrimony 
by  applying  for  a  divorce,  in  order  to  obtain   relief  from 
penury  and  want    Such  a  construction  of  the  legislative  in- 
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tent  would  mftke  the  statute  provide,  in  efleet,  that  in  case  m 
wife  waa  driven  away  or  deserted,  and  left  without  means  of 
■Qpport,  if  the  hueband  remained  in  the  state  and  committed 
no  more  flagrant  violations  of  the  marriage  bond,  she  mast 
wait  a  year,  and  in  the  meantime  suffer  in  destitution, 
suffer  the  humiliation  of  becoming  a  publio  charge,  or 
relief  through  friends  or  strangers  before  she  could  call  upon 
a  court  to  grant  her  a  divorce,  and  then  compel  the  offending 
husband  out  of  his  substance  to  fulfill  his  obligation  to  sap- 
port  her,  at  which  time  the  derelict  husband  may  have  placed 
himself  and  property  beyond  the  reach  of  the  court;  at  least, 
he  would  in  such  case  be  given  ample  opportunity  to  do  so. 
It  can  hardly  be  presumed  that  the  legislature,  while  care* 
fully  providing  for  the  continuance  of  the  obligation  of  the 
husband  to  maintain  his  wife  after  divorce,  intended  by  ths 
statute  to  cut  off  any  jurisdiction  which  might  be  in  the 
courts  to  simply  enforce  the  obligation  while  the  bonds  of 
matrimony  still  existed.  A  more  reasonable  conclusion,  we 
think,  is  that  the  statute  under  consideration  manifests  no 
such  intention,  but  leaves  the  marital  rights  and  obligatioue 
before  divorce  to  be  dealt  with  by  the  courts  in  whatever 
respect  their  jurisdiction  might  allow. 

We  therefore  return  to  the  main  question  as  to  whether 
there  is  in  the  equity  oourts  of  this  state  any  jurisdiction  to 
interfere  on  behalf  of  a  wife  deserted  and  left  destitute,  inth- 
out  cause,  and  compel  the  husband,  if  able,  to  support  her. 
This  subject  has  led  to  a  very  close  investigation   by  the 
American  courts  (see  cases  cited  in  briefs  of  counsel)  of  the 
manner  in  which  the  chancery  court  of  England  dealt  with 
such  cases.    The  jurisdiction  exercised  by  that  oourt  npon 
kindred  subjects  has  already  been  adverted  to;  but  upon  this 
particular  branch  of  adjudication,  as  is  affirmed  by  some,  the 
holding  of  the  English  chancery  court  has  not  been    har- 
monious;  and  while  this   criticism  is  probably  correct,  il 
must  still  be  admitted  that  the  do(^trine  finally  became  settled 
to  the  effect  that  cases  where  such  relief  was  sought  would 
not  be  entertained  in   the  chancery  court,  but  left  to  the 
spiritual  court.    This  was,  of  course,  the  natural  result  when 
we  consider  the  judicial  system  prevailing  at  that  time  in 
England.     Even  with  these  conditions,  however,  the  English 
chancery  court  did  not  seem  to  have  construed  its  jurisdiction 
as  so  unyieldingly  restricted  in  this  matter  that  no  relief  could 
be  granted  in  that  court.    There  is  a  notable  case  aa  late  as 
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mi,  where  Lord  Bldon,  one  of  the  greatest  and  most  oon« 
■uiaiiire  of  English  chancellors,  ordered  certain  property  in 
fwobate  devoted  to  the  support  of  a  deserted  wife.  It  is  not 
elearly  stated  in  the  opinion  or  statement  of  the  master  that 
this  property  belonged  to  the  husband  by  descent,  but  that 
seems  to  be  the  case  from  the  context;  for  if  the  property  had 
deecended  to  the  wife  in  her  own  right,  according  to  the  course 
of  equity,  there  would  have  been  no  hesitation  whatever  in 
applying  it  to  her  separate  maintenance,  where  she  was  aban* 
doned  by  her  husband.  In  ordering  the  property  applied  the 
lord  chancellor  said:  *'I  have  a  strong  impression  on  my 
mind  that  this  has  been  done;  and  independent  of  precedent, 
I  think  the  court  may  do  it;  as  the  husband  deserting  his 
wife  leaves  her  credit  for  necessaries,  and  would  be  liable  to 
an  action,  and  though  execution  could  not  be  had  against  the 
etock,  the  effect  might  be  obtained  circuitously,  as  he  could 
oot  relieve  himself  except  by  giving  his  consent  to  the  appli- 
cation of  this  fund  ":  Quy  v.  PearkeSj  18  Ves.  196. 

In  the  American  states  the  ecclesiastical  court  was  not  made 
a  part  of  the  judicial  system.  There  being  a  court  of  chan- 
cery or  equitable  jurisdiction,  however,  and  there  being  the 
conditions  involved,  whereby  that  court  had  grounds,  upon 
principle,  to  take  jurisdiction  of  such  cases,  it.  is  not  at  all 
strange  that  some  of  the  American  courts  of  equity  entertained 
thena;  and  thus  was  established  what  Judge  Story  termed  the 
broader  jurisdiction  asserted  by  the  American  courts  in  such 
eases.  In  his  work  on  Equity  Jurisprudence,  he  says:  **In 
America  a  broader  jurisdiction  in  cases  of  alimony  has  been 
asserted  in  some  of  our  courts  of  equity;  and  it  has  been  held 
that  if  a  husband  abandons  his  wife,  and  separates  himself 
from  her  without  any  reasonable  support,  a  court  of  equity 
may  in  all  cases  decree  her  a  suitable  maintenance  and  suf^ 
port  out  of  his  estate,  upon  the  very  ground  that  there  is  no 
adequate  or  sufficient  remedy  at  law  in  such  a  case;  and  there 
is  so  much  good  sense  and  reason  in  this  doctrine  that  it  might 
be  wished  it  were  generally  adopted'':  2  Story  on  Equity 
Jurisprudence,  sec.  1423. 

It  will  be  seen  from  these  remarks  that  this  eminent  authoi^ 
ity  on  equity  jurisprudence  saw  clearly  that  these  oases  in« 
volved  conditions  which,  upon  fundamental  principles  at 
eqoity,  would  bring  them  ii  to  that  jurisdiction,  i.  e.,  there 
was  a  legal  right  of  the  wife  to  maintenance,  existing  and 
deeply  implanted  in  the  law  —  a  right  capable  of  judicial  en* 
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ftw'cenieiit  — and  that  the  common-law  courts,  although 
nizing  and  attempting  to  enforce  such  right,  by  reason  of  their 
forms  of  procedure,  fell  far  short  of  giving  adequate  reliefl 
There  was  therefore  the  ground  in  principle  for  equitable  re- 
lief. 

Since  Judge  Story  wrote,  the  doctrine  of  the  Amerioan 
courts  of  equity,  which  he  mentions,  has  steadily  been  gaining 
ground,  until  now  it  is  held,  without  the  aid  of  statute,  in  a 
large  number  of  the  states,  as  will  be  seen  by  reference   to 
citations  of  appellant's  bried    The  latest  case  we  have  exam* 
fned  was  decided  in  the  year  1890  by  the  supreme  court  of 
South  Dakota,  wherein  Kellam,  J.*,  in  a  very  able  opinion, 
held  that  the  case  was  within  the  equitable  jurisdiction  of  the 
courts  of  that  state;  and  he  did  not  base  the  conclusion  upon 
any  specific  constitutional  or  statutory  provision  or  implioa- 
tion  mentioned  in  his  opinion:  Biieter  ▼.  Bueier^  45  N.   W. 
Rep.  208,  S.  Dak.,  April  1,  1890. 

The  supreme  court  of  the  United  States,  in  1858,  had  occa* 
<sion,  in  the  case  of  Barber  ▼.  Barber^  21  How.  582,  incidently 
to  review  a  number  of  cases  in  which  the  equity  jurisdiction 
tras  held  to  extend  over  this  class  of  cases;  and  no  expression 
is  found  in  the  opinion,  showing  that  the  court  regarded  the 
exercise  of  such  jurisdiction  as  extraordinary,  or  in  any  man- 
ner an  arbitrary  assumption  of  a  jurisdiction  not  properly  be- 
longing to  courts  of  equity  on  principle. 

Over  against  the  holding  which  Judge  Story  mentions,  there 
are  courts  of  eminent  authority  holding  the  contrary.  (See 
cases  cited  by  counsel  for  respondent.)  But  the  divergence  of 
views  upon  this  subject  held  by  the  American  courts  may  not 
be  without  reasonable  explanation,  which  would  apply  at  least 
to  some  states.  While  there  is  a  general  harmony  in  the 
American  courts  of  equity  with  one  another,  and  with  the 
English  court  of  chancery,  in  the  practice,  procedure,  and 
principles  applied,  and  the  precedents  emanating  from  them 
may  be  safely  referred  to  as  authority  in  cases  lying  within 
their  jurisdiction,  still,  when  the  question  is  as  to  the  extent  of 
the  equitable'jurisdiction  possessed  by  courts  of  one  State,  the 
determination  of  courts  of  another  as  to  the  extent  of  their  own 
jurisdiction  cannot,  as  a  rule,  be  relied  on  as  furnishing  an 
exact  criterion  for  measuring  the  boundaries  of  the  jurisdiction 
In  the  former  state,  unless  the  statutory  or  constitutional  pro- 
visions governing  the  subject  are  substantially  alike.  This  arises 
from  the  great  variation  in  the  constitutional  and  statutory 
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provisions  establishing  and  defining  such  jurisdiotion  In  the 
different  states*   Therefore,  for  example,  to  quote  from  Massa- 
cbueetts^  as  denying  that  the  equitable  jurisdiction  of  their 
oourta  extends  to  cases  like  the  one  at  bar,  cannot  be  regarded 
stiicilj  as  authority  for  denying  that  such  jurisdiction  belongs 
to  equity  courts  at  all^  nor  that  such  jurisdiction  may  not  per^ 
tain  to  the  equity  courts  of  another  state,  becausCi  although 
emanating  from  one  of  the  ablest  benches  in  the  Union,  the 
oourt  is  speaking  of  the  extent  of  its  own  equity  jurisdiction, 
irbich  appears  to  be  limited  to  certain  heads,  specifically  de- 
fined by  statute,  and  that  jurisdiction  does  not  appear  to  be 
as  broad  as  that  exercised  by  the  English  court  of  chancery, 
or  that  exercised  by  other  states  of  the  Union:  1  Pomeroy's 
Equity  Jurisprudence,  sec.  286;  Oen.  Stats,  of  Mass.,  1860,  p. 
568;  Adam$  ▼.  Adams^  100  Mass.  865;  1  Am.  Rep.  111.   There, 
also,  the  statute  not  only  provided  for  absolute  divorce,  but 
for  a  decree  of  separation  from  bed  and  board,  with  separate 
maintenance  out  of  the  husband's  estate.   Gren.  Btats.  of  Mass. 
€.  107,  p.  681. 

These  variations  in  the  scope  of  the  equitable  jurisdiction 
granted  to  the  federal  courts,  and  that  possessed  by  the  courts 
of  the  various  states,  is  fully  explained  by  Mr.  Pomeroy  in  his 
great  work  on  Equity  Jurisprudence.  He  says:  **  In  some  of 
the  states,  this  statutory  delegation  of  power  is  so  broad  and 
comprehensive  that  the  jurisdiction  which  it  creates  is  sub* 
stantially  identical  with  that  possessed  by  the  English  court 
of  chancery,  except  so  far  as  specific  subjects,  like  administra* 
tion,  have  been  expressly  given  to  different  tribunals;  but  in 
others  the  delegation  of  power  is  so  special  in  its  nature  and 
limited  in  extent  that  a  reference  to  the  statutes  themselves, 
on  the  part  of  the  courts,  as  the  source  and  measure  of  their 
jurisdiction,  is  a  matter  of  constant  practice  and  of  absolute 
necessity.  A  correct  knowledge  of  these  statutory  provisions 
in  the  various  states  is  of  the  highest  importance  from  another 
point  of  view.  Without  it  the  force  and  authority  of  decisions 
rendered  in  any  particular  state  cannot  be  rightfully  appre- 
ciated by  the  bench  and  bar  of  other  commonwealths '^  1 
Pomeroy's  Equity  Jurisprudence,  sec.  283.  In  the  same 
chapter  the  author  brings  to  view  the  statutory  and  constitu- 
tional provisions  under  discussion.  It  is  therefore  not  sur- 
prising, when  these  conditions  are  considered,  to  find  different 
views  held  by  different  courts,  when  the  question  turns  upon 
the  extent  of  the  equitable  jurisdiction  possessed. 
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Mr.  Bishop,  In  his  yalnable  work  on  the  sabject  of  marriaga 
and  divorce,  exerts  the  great  weight  of  his  authority  against 
thf  proposition  that  cases  like  the  one  at  bar  lie  within  the 
equitable  jurisdictioni  unless  jurisdiction  is  given  by  statatory 
or  oonstitutional  provisions.     It  is  observable  that,  in  treating 
the  question,  he  has  in  mind  a  court  in  this  country,  invested 
with  an  equitable  jurisdiction  measured' exactly  by  that  exer- 
cised  by  the  English  court  .of  chanceryi  ^  at  the  time  of  the 
settlement  of  this  country.''    With  his  usual  accuracy,   he 
states  how  the  English  chancery  court  dealt  with  the  question 
at  that  time,  and  arrives  at  the  conclusion  that  said  court  did 
not  then  exercise  the  jurisdiction  in  question.     But  he  goes 
further,  and  lays  down  the  proposition  that  ^  there  is  no  one 
head  of  equity  power  to  which,  by  analogy,  this  can  be  said 
to  belong."     If  it  is  meant,  in  view  of  the  right  involved,  and 
the  relief  obtainable  through  common-law  courts,  that  there  is 
no  analogy,  when  the  principles  of  equity  are  considered,  by 
which  the  case  would  come  within  the  equitable  jurisdiction, 
upon  the  same  principles  as  many  cases  come  within   that 
jurisdiction,  we  cannot  subscribe  to  his  views.     It  is  fair  to 
say,  however,  as  to  Mr.  Bishop's  views,  that  he  at  all  times,  in 
treating  this  subject,  reasons  from  the  proposition  that  to  en- 
force the  right  of  the  wife  to  support,  who  by  the  wrongful 
conduct  of  her  husband  is  compelled  to  live  separate  and 
apart  from  him,  is  equivalent  to,  and  in  fact  amounts  to,  the 
granting  of  a  divorce  a  mensa  et  ihoro.     From  this  position 
he  asserts  his  conclusion  that  there  is  no  analogy  which  would 
bring  the  case  under  any  head  of  equitable  power,  and  draws 
a  very  striking  picture  of  a  court,  admittedly  without  any 
jurisdiction  in  a  certain  case,  arbitrarily  holding  the  alleged 
offender,  and,  *' dodging  all  difficulties,"  administering  a  dras- 
tic remedy  for  an  alleged  wrong:    2.  Bishop  on  Marriage  and 
Divorce,  6th  ed.  sec.  356.  With  great  deference  to  the  learned 
author,  and  admiration  for  the  method  and  discrimination 
generally  employed  by  him  in  the  treatment  of  subjects  of  the 
law  to  which  he  has  devoted  his  labor,  we  are  unable  to  ailopt 
his  conclusion  until  we  find  reason  to  adopt  his  premise,  that 
merely  to  compel  the  husband,  who  wrongfully  abandons  or 
drives  a' way  his  wife,  to  support  her,  is  in  fact  granting  her  a 
divorce  a  mensa  et  thoro.    This  is  the  difficulty  which  must  be 
either  confronted  with  attention  and  fairly  treated, or  "dodged." 
He  states  the  proposition  in  this  way:    *^  A  divorce  from  bed 
and  board  given  to  the  wife  concludes  with  the  same  deorse 
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tar  alimony  which  thta  proceeding  does.    Bat  it  also  contains 
a  finding  and  a  judgment,  not  that  the  marriage  is  dissolved, 
bat  that  she  who  is  to  be  alimented  is  entitled,  by  reason  of 
the  fault  of  the  other  party,  to  live  in  separation.     In  the  pro- 
eeeding  nnder  consideration,  a  court  acknowledging    itself 
without  power  to  adjudicate  the  right  to  live  in  separation  — 
for  that  would  be  simply  and  exactly  to  pronounce  a  divorce 
from  bed  and  board  —  undertakes  to  make  a  permanent  order 
for  alimony.     And  yet,  as  foundation  for  the  order,  it  passes 
upon,  without  reducing  to  record,  the  very  question  of  right 
which  it  admits  not  to  be  within  its  jurisdiction  ":  2  Bishop 
on  Marriage  and   Divorce,  sec.  856.     As  long  as  courts  of 
equity  are  induced  to  admit  that  this  proceeding  is  equivalent 
to  granting  a  divorce  from  bed  and  board,  no  douht  the  juris* 
diction  will  be  denied.     Let  us,  therefore,  examine  this  prop- 
osition.    In  every  case  (where  the  husband  and  wife  are  liv- 
ing separate  and  apart)  in  which  the  common«law  courts  give 
judgment  for  necessaries  furnished  the  wife  by  third  persons, 
one  of  the  facts  upon  which  the  judgment  rests  is  that  the 
wife  has  jqst  cause  for  living  in  separation  from  her  husband 
during  the  time  in  question,  when  such  necessary  supplies 
were  furnished:  See  cases  from  common-law  courtSi  and  other 
authorities  cited,  9upra.     Now,  may  it  not  be  said  with  quite 
as  much  force  that  in  these  cases  the  common-law  courts  (ad* 
mittedly  without  any  jurisdiction  to  authorize  the  spouses  to 
Uve  separate  and  apart)  do  by  their  judgments  confirm  the 
proposition  that  during  the  time  in  question  the  wife  had 
good  cause  for  living  in  separation  from  her  husband?    In 
the  case  of  Liddlow  v.  Wilmotf  2  Stark.  86,  brought  in  the 
common -law  court  by  a  third  person,  against  a  husband,  for 
necessary  supplies  furnished  his  wife  while  she  was  living 
separately  from  him,  Lord  Ellen  borough  said:  '*  The  first  ques- 
tion for  consideration  is  whether  the  defendant  turned  his 
wife  out  of  doors,  or  by  the  indecency  of  his  conduct  pre- 
oloded  her  from  living  with  him;  for  then  he  was  bouTid  by 
law  to  afford  her  means  of  support  adequate  to  her  station.'' 
In  Hult9  V.  Oibba^  66  Pa.  St.  360,  the  same  doctrine  is  stated 
as  follows:    **  When  a  husband  turns  his  wife  out  of  doors, 
without  any  reasonable  or  just  cause,  or  forces  her  to*with- 
draw  from  him,  without  any  means  for  her  support,  the  law 
implies  that  he  has  given  her  credit  to  supply  herself  with 
such  necessaries  as  are  suitable  and  proper  for  her  to  have, 
namely,  clothing,  boardingi  lodging,  and  the  like.    Her  con- 
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dition  would  be  deplorable,  indeed,  if  this  were  not  so,  be- 
cause  of  her  inability  to  contract  for  snch  things,  and  toob* 
tain  them,  if  she  happens  to  have  no  separate  estate.  When, 
therefore,  necessaries  are  furnished  to  a  wife  so  situated,  on 
the  credit  of  her  husband,  the  party  claiming  to  be  paid  for 
them  must  bring  himself,  in  order  to  recover  for  them,  with* 
in  the  rule  stated.  He  must  make  out  a  case  which  shall 
negative  all  idea  of  a  captious,  voluntary  abandonment  of  the 
husband's  domicile,  and  show  that  she  has  either  been  turned 
out  or  forced  to  leave  his  residence:  Walker  v.  ^mpstm,  7 
Watts.  A  8.  85;  42  Am.  Dec.  216,  and  the  authorities  therein 
referred  to.''  Declarations  of  this  doctrine  could  be  quoted  bj 
great  number  from  the  common-law  courts.  See  cases  mpra. 
So  the  common-law  court  must  try  the  question  whether 
the  wife  was  abandoned  without  cause,  or  compelled  to  with- 
draw and  live  separately.  In  other  words,  these  conditioni 
must  be  shown  before  judgment  can  be  given  in  favor  of  a  third 
party  for  necessaries  furnished  her  living  separately  from  her 
husband.  Then,  is  not  the  judgment  in  such  case  an  affi^ 
mation  by  the  common-law  court  that  the  wife  had  just  cause 
for  living  in  separation?  And,  if  the  conditions  thus  judi- 
cially affirmed  as  sufficient  ground  still  exist,  such  judgment 
would  not  be  far  from  judicially  sanctioning  her  continoanoe 
of  the  separation.  It  would  at  least  affirm  indirectly  that  aa 
long  as  the  cause  for  separation,  which  was  adjudged  suffi- 
cient, existed,  she  would  be  justified  in  living  separate  and 
apart.  Yet  the  jurisdiction  of  the  common-law  courts  to  give 
such  judgments  does  not  appear  to  be  questioned  on  the 
ground  that  the  same  amounts  to  adjudging  the  wife  justified 
in  living  apart  from  her  husband,  which,  if  decreed  in  terms, 
would  amount  to  a  decree  of  divorce  a  menaa  s<  tkoro.  The 
proposition,  however,  is  held  up  before  the  equity  court  as  an 
all-sufficient  "  difficulty,''  whenever  it  is  called  upon  to  do, 
in  a  more  adequate,  direct,  simple,  and  just  manner,  the  verf 
thing  which  the  common-law  court  fearlessly  attempts.  Bat 
does  the  judgment  or  decree,  whether  of  oommon-law  or  eqnity 
court,  simply  compelling  the  husband  to  continue  to  support 
his  wife  when  he  has  without  cause  abandoned  her,  amount 
to  a  divorce  from  bed  and  board?  We  have  seen  that  ahe 
must  be  fully  justified  in  her  separation,  and  that  justifica- 
tion must  be  shown  before  either  the  common-law  or  equity 
court  will  give  relief.  But  the  proposition  that  such  inquiry 
and  the  giving  of  relief  is  equivalent  to  the  granting  of  a 
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diToroe  from  bed  and  board,  it  would  seem,  matt  inyolTa  the 
common-law  coart  in  the  same  embarrassment  as  Mr.  Bishop 
has  attempted  to  draw  the  equity  court  into  wheneTtr  it 
aflirms  that  it  lies  within  the  equitable  jurisdiction  to  grant 
«oeh  rdiet  Is  there  anything  in  the  proceeding,  whether  in 
the  common-law  or  equity  court,  which  authorises  the  spouses 
to  live  separate  and  apart,  or  authorizes  the  delinquent  bus* 
band  to  continue  his  neglect,  without  cause,  to  provide  for  his 
wife?  Is  not  the  wrongful  conduct  of  the  husband,  instead 
of  the  proceeding  whereby  a  court  compels  him  to  support 
his  wife,  the  only  justification  she  has  for  her  separation? 
And  is  there  anything  in  the  proceeding  either  authorizing 
the  husband  to  oontinue  his  wrongful  conduct,  or  fail  to  re- 
sume the  voluntary  discharge  of  his  marital  duties?  Is  there 
anything  in  the  proceeding  which  merely  compels  him  to 
support  his  wife  in  the  nature  of  casting  an  obstacle  in  the 
way  of  his  seeking  reconciliation  with  her,  and  resuming  the 
voluntary  discharge  of  his  marital  obligations?  It  is  within 
the  power  of  courts  of  equity  to  make  their  decrees  in  all  such 
cases  subject  to  such  modifications  as  circumstances  may  de- 
mand; and  it  is  worthy  of  consideration  whether  the  actual 
effect  of  a  just  and  proper  exercise  of  such  jurisdiction  would 
not  tend  to  induce  reconciliation  by  checking  the  husband  in 
his  willful  and  unjustifiable  abandonment  of  his  marital  obli* 
gations.  The  proceeding,  it  would  seem,  simply  checks  the 
husband  in  his  attempt  to  entirely  abandon  his  obligation, 
without  sanctioning  the  separation  any  further  than  inquir> 
ing  whether  it  is  enforced  by  the  husband's  conduct,  the 
dame  as  done  in  common-law  courts,  and  without  placing  the 
slightest  obstacle  in  the  way  of  reconciliation.  These  con- 
siderations are  in  no  way  suggested  as  furnishing  the  reasons 
upon  which  to  base  an  answer  to  the  question  whether  the 
equity  courts  of  this  state  possess  the  jurisdiction  in  question. 
They  are  brought  to  view  in  connection  with  the  proposition 
asserted  by  some,  as  we  have  seen,  that  to  grant  such  relief 
is  equivalent  to  and  in  fact  includes  the  decree  of  divorce  a 
mtnta  et  thoro.  But  we  are  inclined,  after  much  reflection,  to 
regard  the  proposition  as  untenable.  When  the  whole  nature 
and  effect  of  the  relief  are  considered,  it  appears  to  be  an  ex* 
treme  view,  born  of  a  zealous  advocacy  of  one  side  of  this  dis- 
puted question  of  jurisdiction. 

We  will  close  the  inquiry  upon  this  branch  of  the  case  by 
bringing  to  view  certain  statutory  and  constitutional  previa* 
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ions  of  this  state,  which  to  some  extent,  we  think,  should  in- 
fluence our  determination.    The  statute  provides  that, "  women 
shall  retain  the  same  legal  existence  and  legal  personalitj 
after  marriage  as  before  marriage,  and  shall  receive  the  same 
protection  of  all  her  rights  as  a  woman  which  her  husband 
does  as  a  man;  and  for  any  injury  sustained  to  her  repat:i- 
tion,  person,  property,  character,  or  any  natural  right,  she 
shall  have  the  same  rif^ht  to  appeal  in  her  own  name  alone 
lo  the  courts  of  law  or  equity  for  redress  and  protection  that 
her  husband  has  to  appeal  in  his  own  name  alone  ":  Coxnp. 
Stats.,  sec.  1439,  div.  6.    Our  constitution  provides  that  ^the 
district  courts  shall  have  original  jurisdiction  in  all  eases  at 
law  and  in  equity,  .  •  •  •  and  for  such  special  actiona  and 
proceedings  as  are  not  otherwise  provided  for  ":  Comp.  Stats^ 
sec  11,  art  8.    And  further,  that  *' there  shall  be  bat  cue 
fbrm  of  civil  action,  and  that  law  and  equity  may  be  admin- 
istered in  the  same  action":  Comp.  Stats.,  sec  28,  art  8. 
And  further,  that  '*  courts  of  justice  shall  be  open  to  every 
person,  and  a  speedy  remedy  afforded  for  every  injury  of  per- 
son, property,  or  character,  and  that  right  and  justice  shall  bo 
administered  without  sale,  denial,  or  delay ":  Comp.  Stats., 
sec  6,  art  3.    This  latter  provision  was,  we  think,  set  before 
the  courts  by  the  framers  of  the  constitution  as  a  tenet  for 
consideration  in  a  case  like  this,  where  clearly  there  is  an 
established  right  existing,  subject  to  judicial  enforcement, 
and  the  question  is  raised  on  purely  artificial  grounds  as  to 
whether  such  right  shall  be  enforced  in  such  an  action  and 
in  such  jurisdiction  as  by  its  practice  and  methods  of  proce- 
dure can  insure  an  appropriate,  just,  and  adequate  relief,  or 
whether  there  shall  be  a  denial  of  such  appropriate  and  ade- 
quate remedy  as  the  courts  can  afford.    It  is  admitted  that 
the  right  exists,  and  it  is  contended  there  is  a  remedy  at  law; 
but  we  have  seen  that  in  many  cases  that  answer  would  be 
but  a  mockery  to  the  aggrieved  in  her  unjust  abandonment. 
The  court  is  then  confronted  with  the  question  whether  there 
shall  be  a  denial  of  enforcement  of  this  right,  except  where 
absolute  divorce  is  granted.     We  think  the  intendment  of 
our  constitution  and  statutes  is  to  negative  that  proposition. 
With  these  provisions  before  us,  in  addition  to  the  grounds  of 
equity  jurisdiction  considered,  we  are  drawn  to  the  conclusion 
that  our  courts  are  invested  with  a  jurisdiction  broad  enough 
lo  give  proper  and  adequate  remedy  for  the  enforement  of  the 
light  iu  question,  in  proper  oases,  where  it  is  shown  that  saoh 


Hay,  181KI.]  Edobetoh  v.  Boobbtoh.  678 


jurisdiction  ooght  to  be  exercised,  and  that  each  remedy 
within  the  equity  jurisdiction  of  our  district  courts. 

The  second  proposition  of  law  to  be  determined  in  this  case 
will  be  developed  by  a  brief  statement  of  facts  set  forth  in 
piaintiflTs  eomplaint    Among  other  things,  it  is  alleged  that 
plaintiff  and  ^fendant  intermarried  on  oit  about  the  ninth 
day  of  September,  1879,  at  Watkins  Glen,  Schuyler  County, 
slate  of  New  York,  and  lived  together  as  man  and  wife  until 
October  24, 1886;  that  from  September,  1882,  until  October, 
1886,  they  resided  in  the  city  of  Helena,  territory  of  Montana; 
that  in  Hay,  1887,  defendant,  without  any  cause  or  provoca* 
lioD  on  the  part  of  plaintiff,  willfully  abandoned  and  deserted 
her,  and  compelled  her  to  live  separate  and  apart  from  him; 
that  from  the  last  date  up  to  about  seven  months  prior  to  the 
commencement  of  this  sction  defendant  contributed  the  sum 
of  fifty  dollars  per  month,  and  at  times  seventy-five  dollars 
per  month,  for   plaintiff's  support;    that  for   about  seven 
months  last  past  defendant  has  neglected  and  refused,  and 
still  refuses,  to  furnish  plaintiff  any  money  whatever,  and 
that  she  is  now  wholly  without  means  of  support,  and  is  en- 
tirely dependent  upon  her  personal  exertions  and  the  contri- 
butions of  her  friends  for  support  of  herself  and  infant  son, 
the  issne  of  said  marriage,  now  in  plaintiff's  care  and  cus» 
tody;  that  about  April  24,  1887,  at  the  city  and  state  of  New 
York,  defendant,  by  threats  and  menaces,  particularly  alleged 
and  described,  compelled  plaintiff  to  write  and  sign,  as  dic- 
tated l^  defendant,  a  letter  of  authority  addressed  to  B.  D. 
Weed,  Esq.,  an  attorney  at  law,  residing  and  engaged  in  the 
practice  of  law  at  the  city  of  Helena,  territory  of  Montana, 
authorising  him  to  appear  as  her  counsel  in  an  action  which 
defendant  proposed  to  commence  against  her  to  obtain  a 
divorce  fit>m  the  bonds  of  matrimony  existing  between  plain- 
tiff and  defendant;  that  when  defendant  had  thus  compelled 
the  writing  of  said  letter  by  plaintiff,  he  took  the  same  into 
his  possession;  that  thereafter  plaintiff  requested  defendant 
to  destroy  said  letter,  and  that  he  then  told  plaintiff,  in  order 
to  deceive  and  defraud  her,  that  he  had  destroyed  said  letteri 
but  that,  contrary  to  such  statement,  defendant  retained  said 
letter  in  his  possession,  and  thereafter  presented  the  same  to 
ttid  attorney,  and  told  said  attorney  that  plaintiff  desired 
•aid  letter  to  be  delivered  to  him,  and  desired  him  to  sppear 
far  plaintiff^  and  '*  represent  her  in  a  divorce  proceeding  to  bo 
oommenoed  by  the  defendant";  that  thereafter  said  attorney 
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appeared  ae  ominsel  for  this  plaintiff  in  an  action  commenoed 
in  the  district  court  of  the  fourth  judicial  district  of  the  terri* 
tory  of  Montana,  within  and  for  the  county  of  Yellowstone, 
by  defendant  herein  against  this  plaintiff,  to  obtain  a  diTorot 
from  her;  that  such  proceeding^  were  had  in  said  action  at 
resulted  in  defendant  obtaining  from  said  court  a  decree  o( 
divorce  from  this  plaintiff.  Plaintiff  further  alleges  that  she 
did  not  appear  in  said  action,  nor  had  any  knowledge  of  the 
fact  that  said  attorney  had  appeared  for  her  therein. 

Respondent  interposed  a  demurrer  to  this  complaint,  which 
was  sustained  by  the  court,  and  plaintiff  appealed  from  thai 
order. 

Appellant's  counsel  succinctly  state  their  position  on  this 
branch  of  the  case  as  follows:  **Are  the  parties  hereto  husband 
and  wife?  Is  said  decree  Toid  or  Toidablef  I^  void,  we  will 
then  claim  that  plaintiff  is  the  wife  of  defendant,  and  is  enti- 
tled to  maintain  this  action.  If  voidable,  then  we  concede 
that  we  are  premature  in  our  action.'' 

It  is  not  contended  by  appellant  that  the  decree  of  the  te^ 
ritorial  district  court  dissolving  the  bonds  of  matrimony  which 
theretofore  existed  between  plaintiff  and  defendant  is  void  for 
any  reason  that  appears  on  the  face  of  such  decree.  It  was 
pronounced  by  a  court  of  general  jurisdiction,  and  of  special 
statutory  jurisdiction  of  actions  for  divorce:  CSomp.  Stats.,  see. 
1000,  div.  fi.  Moreover,  by  appellant's  own  showing  in  her 
complaint,  it  appears  that  said  court  had  jurisdiction  of  her 
person,  by  her  appearance,  through  her  attorney,  duly  and 
expressly  authorized  by  letter:  Code.  Civ.  Proo.,  sees.  80,  49L 

This  decree  must  be  regarded,  of  course,  as  if  pronounesd 
by  a  court  of  this  state,  as  the  transformation  from  territorial 
to  state  form  of  government  is  for  many  purposes  to  be  eoih 
sidered  as  a  continuity  of  government:  Const,  sec  2,  art  20. 

The  theory  of  appellant's  counsel  is  that  the  judgment  is 
void,  not  by  reason  of  any  fact  appearing  on  the  Amm  of  the 
proceedings,  but  by  reason  of  the  facts  pleaded  as  to  the  con- 
duct  of  defendant,  which  led  up  to  the  court  obtaining  juris- 
diction to  grant  said  decree.  They  contend  that,  by  reason 
of  those  facts  pleaded,  which  are  deemed  admitted  on  demur- 
rer, it  is  shown  that  the  court  had  no  jurisdiction  over  the  per- 
son of  appellant,  who  was  defendant  in  said  proceedings  for 
divorce.  On  this  premise  they  submit  ^that  wherever  want 
of  jurisdiction  over  the  person  of  defendant  is  shown,  the  judg- 
ment rendered  without  such  jurisdiction  is  absolutely  void, 
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and  ia  a  nullity,  and  that  this  want  of  jurisdiction  may  mm 
well  be  shown  by  evidence  aliunde  the  record  as  from  the  face 
of  the  record;  that  in  either  case,  if  this  want  of  jurisdiction 
is  shown,  the  decree  is  absolutely  Toid,  and  of  no  force  or 
sffeoi.'* 

It  seems  to  ns  that,  if  such  a  premise  be  followed,  it  would 
sweep  away  all  distinction  between  judgments  Toid  for  rea- 
sons manifest  on  the  face  of  the  record,  and  those  which, 
as  appears  by  the  record,  are  valid,  and  must  be  given  full 
faith  and  force  until  impeached  in  a  proper  proceeding,  by 
establishing  facts  aliunde  the  record  sufficient  for  that  pur* 
pose.     While  there  is  mach  conflict  relating  to  certain  ques- 
tions of  law  concerning  judgments,  we  think  it  may  be  safely 
said  to  be  almost  uniformly  settled  now  that  domestic  judg- 
ments of  courts  of  general  jurisdiction,  valid  on  their  face, 
eannot  be  collaterally  attacked  in  courts  of  the  same  state  by 
showing  fiusts  aliunde  the  record,  although  such  facts  might  be 
sufficient  to  impeach  the  judgment  in  question  if  brought  to 
bear  upon  it  in  a  proper  proceeding.    The  proposition  in  this 
ease  appears  to  be  to  open  a  way  through  said  decree  of  divoroe 
for  the  progress  of  this  action,  by  going  back  of  that  judgment, 
and  raising  a  question  as  to  the  good  faith  and  lawfulness  of 
the  plaintiff's  conduct  in  obtaining  it.    Such  a  practice  oan« 
not  be  sustained.    It  is  needless  to  go  into  a  discussion  of  the 
reasons,  and  the  public  policy  which  forbid  such  a  rule.   These 
are  fully  developed  in  the  authorities:  Freeman  on  Judgments, 
sees.  116, 128;  1  Black  on  Judgments,  sees.  170,  270;  Hahn  v. 
Kelly,  84  Cal.  391;  94  Am.  Dec.  742;  CarpetUier  v.  Oakland,  80 
CaL440;  Granger  v.  Clark,  22  Me.  128;  Penobscot  R.  R.  Co.  v. 
WeMkMj  62  Me.  456;  Prince  v.  Qriffin,  16  Iowa,  552;  CaUen  v. 
JSSmoa,  13  Ohio  St  446;  82  Am.  Dec.  448;  Coit  v.  Haven,  80 
Conn.  190;  79  Am.  Dec  244;  Clark  v.  Bryan,  16  Md.  171; 
Wingale  v.  Haywood,  40  N.  H.  437;  Oalpin  v.  Page,  1  Saw.  309; 
Homer  v.  Doe,  1  Ind.  130;  48  Am.  Dec.  355;  Baker  v.  Sions- 
(mker,  84  Mo.  172;  Reed  v.  Pratt,  2  Hill,  64;  Harehey  v.  Black- 
marr,  20  Iowa,  161;  89  Am.  Dec.  520.     See,  also,  a  late  case 
from  Oregon,  Morrill  v.  Morrill,  20  Or.  96,  published  in  23 
Am.  St.  Bep.  95,  with  an  elaborate  note  by  Mr.  A.  0.  Freeman, 
editor,  and  also  author  of  Freeman  on  Judgments,  citing  many 
eases  upon  the  subject. 

Upon  the  view  that  said  decree  was  not  void,  but  only  void* 
able  in  a  pn^mr  prooeeding  for  that  purpose,  the  court  sua- 
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tained  respondaiitfs  demurrer,  and  u  onr  ojlttdmi  the  mHng 
ii  correct 
The  judgment  will  therefore  be  afllnned. 

Bulks,  0.  J.,  and  Ds  Wnr,  J^  oooeor. 


MABBiAfli  AM9  OiTOBai  ^Sbpakatb  8or  lOB  If  AnmvAaa& — A 
at*  wiit  for  alunony  and  rapporfe  may  ba  m&iatauied  by  Um  wiU  ia  •fvify, 
indep9nd«nt  of  »  ■nit  for  diToroe:  Marie  t.  Marie,  27  Neb.  S77;  20  An.  ^ 
Rap.  667»  and  notai  Smiih  t.  SmUkt  164  MaM.  SOSi.  Oonrto  of  oqoity  nay 
alloir  a  wifo  a  Mparato  rapport  irhwo  tbo  hosbaad  has  bean  gfuitf  ol 
•ondaet  that  «he  oaonot  liva  with  him  in  aafoty  or  daooiioy:  Hekme  t. 
ci§em,  a  Bland,  644;  20  Am.  Dmi.  40^  and  noto}  Abmomd  t.  Abnemd.  4 
Band.  662;  16  Am.  Doo.  781,  and  note  Bat  in  ^domt  t.  AdametlQOUtm, 
266^  1  Am.  Bepu  111,  it  wa«  held  that  a  wife  eonld  not  maintain  meh  a  eut 
in  eqaity  where  ihe  had  good  and  raflSoient  gronndt  for'diToroe^  altiiongh  ihe 
had  oonMientioas  tomplea  againit  applying  for  ono.  8m  alao  tlw  estondad 
Mte  to  iMMi  T.  JMMi,  60  Am.  Deo.  666. 

Ju]miB«ia»OoLLA.taaAii  Attack  QaiaaALLT.— Domeatie  jndgmiti 
and  thoM  itaading  on  a  like  footing  import  Tority,  and  pnblie  polioy  forbidi 
their  indireot  oollateral  oontradiction  or  impeaohmenti  Ambkr  w.  Wkifpkt 
129  nL  211}  22  Am.  SI  Bep.  202.  and  note;  D^r  t.  Leaek.  01  OhL  121| 
86  Am.  St.  Repw  171,  and  note;  extended  note  to  MorrW  t.  MorHO,  26  Ah. 
81  Bopw  104.  8oa  alM  Hard^  w.  Bmtf.  84  Tex.  662;  21  Am.  8k  Bep.  80^ 
mmI  note;  aole  to  Wmam  t.  Hoifmee,  12  Am.  8k  Bep^  766|  and  aolf  ti 
tfontf  T.  Stm'mbm'9,  U  Am.  8k  Bep.  142. 
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Aauvui  wTfH  Dbadlt  Wbapon  —  What  CoHflTrrumi  —  When  om  pet' 
eoo  points  a  rifle  or  other  firearm  at  another  and  threatent  to  blow  Ui 
bead  off  if  he  does  not  turn  around,  tbii,  in  law,  oonatitntea  anamul^ 
although  it  b  not  prored  that  the  gnn  waa  loaded;  and  a  direotion  by 
the  oonrt  to  aoqnit  ii  erroneoni.  It  is  to  be  presumed  that  the  gnn  wu 
loaded,  and  the  faot  that  it  was  not  loaded  is  a  matter  of  defense. 

Infobvation  for  an  attempt  to  commit  an  aasaalt  with  a 
deadly  weapon.  From  the  evidence  introdaoed  by  the  prose- 
cution it  appeared  that  the  defendant,  Herron,  met  the  com- 
plaining witness.  Nelson,  upon  the  public  highway  driving  a 
team,  and  ordered  the  latter  off  the  road.  Nelson  refused. 
Defendant  then  procured  his  rifle,  and  pointing  it  at  the  com- 
plaining witness,  said  in  an  angry  and  threatening  manner 
**  Will  you  stop?  If  you  move  another  step  forward,  I  will 
blow  your  head  off.  Turn  around,  and  turn  aroaod  quioL" 
At  the  dose  of  the  evidence  for  the  prosecution  the  defendant 
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moved  the  oonrt  to  direct  the  jarj  to  aoqait,  on  the  ground 
IhAl  the  material  allegations  of  the  information  were  not 
piovan,  in  this;  that  the  evidence  failed  to  prove  that  the  gnn 
was  loaded,  and  that  proof  of  pointing  the  gun  with  threats 
^ra.8  not  sufficient  to  sustain  the  information.  The  oonrt  in* 
Btrueted  the  jury  to  acquit,  as  requested,  and  judgment  was 
rendered  in  fiivor  of  the  defendant.    The  state  appealed. 

Senri  J.  HaskeUj  atiamey-general^  W.  8.  Shaw^  and  H.  F. 
7\tvt9^  for  the  state,  appellant 

H.  R.  WhUOiiay  for  the  reqwndent 

Db  Witt,  J.    It  is  not  questioned  but  a  loaded  rifle  is  a 

deadly  weapon.    In  this  case  a  rifle  was  used.    It  was  used 

with  threats.    The  defendant  said  that  he  would  blow  Nelson's 

head  off.    He  thus  threatened  to  do  that  which  he  could  do 

only  if  the  gun  were  loaded.    Tlie  gun  could  be  used,  as 

threatened  to  be  used,  only  when  loaded.    Under  these  cir- 

ctim8tances,on  an  information  for  an  attempt,  must  the  state 

proTO  that  the  gun  was  loaded,  or  is  it  a  matter  of  defense  to 

show  the  fact  (if  it  be  a  fact)  that  there  was  no  load  in  the 

gan  f     Tliis  was  the  proposition  fairly  before  the  district  court, 

and  that  upon  which  we  will  decide  the  appeal.    It  seems  to 

be  a  first  impression  in  this  jurisdiction.     Whether  the  in-^ 

stmment  in  question  was  a  deadly  weapon  has  been  held  to 

be  a  question  of  fact  for  the  jury:  Doering  v.  StaU^  49  Ind.  56; 

19  Am.  Rep.  669.    Also,  that  it  was  a  matter  of  law  for  the 

coart:  Stale  v.  Rigg,  10  Nev.  284;  Bishop  on  Criminal  Law, 

sec.  335.    It  has  also  been  held  that  it  is  sometimes  a  mixed 

question  of  law  and  fact:  Bishop  on  Criminal  Law,  885,  n.  4; 

but  we  may  pass  a  decision  of  that  point. 

The  district  court  took  the  matter  as  a  question  of  law,  and 
we  will  only  inquire  whether  it  was  correctly  decided  from 
that  poi  n  t  of  view.  The  authorities  are  not  uniform.  In  State 
V.  NappeVy  6  Nev.  113,  it  was  directly  held,  in  a  case  of  this 
nature,  that  the  court  should  have  directed  a  verdict  for  the 
defendant,  for  the  reason  that  it  was  not  proven  that  the  pis- 
tol was  loaded.  This  case  cites  State  v.  Swaih^  8  lod.  624, 
65  Am.  Dec.  772;  but  the  latter  was  a  very  different  case. 
There  it  seems  to  have  appeared  affirmatively  that  the  gun 
was  charged  with  only  powder  and  a  light  cotton  wad,  and 
the  court  held,  in  the  state's  appeal,  that  the  following  instmc- 
tkxi  was  not  error:  *^  If  you  believe  from  the  evidence  that  at 
the  time  the  defendant  fired  the  gun  at  said  Lee,  it  was  not 
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charged  with  anything  bat  powder  and  a  light  cotton  wad. 
Swaiie  being  at  the  distance  of  forty  feet  from  Lee  at  the  tiin^ 
and  that  at  that  distance  the  life  of  Lee  was  not  at  all  en- 
dangered or  put  in  jeopardy  by  the  act  of  Swails  in  disoharg« 
ing  the  gan  at  him,  in  consequence  of  the  manner  in  wkioh  it 
was  loaded,  the  defendant  cannot  be  convicted,  althoag^h  he 
may  hare  thought  that  the  gan  was  properly  loaded  with 
powder  and  ball,  and  although  he  may  have  intended  to 
murder  Lee.**  This  case  is  also  referred  to  in  Wharton's 
Criminal  Law,  section  1280,  cited  in  the  Nevada  case  above. 
The  Nevada  case  also  cites  State  v.  NeaL,  87  Me.  468.  But 
the  Maine  case  does  not  go  to  any  such  extent  as  does  the 
Nevada  case.  The  case  of  FasOnnder  v.  State^  42  Ohio  SL 
841,  decided  by  a  divided  court,  and  cited  by  respondent,  was 
decided  largely  upon  the  ground  that  the  circumstancee  of  the 
case  did  not  show  an  intent  to  commit  the  offense  charged. 

It  is  said  in  SlaU  v.  Shepard,  10  Iowa,  126:  ''  Mr.  Qreenleaf 
(vol.  1,  sec.  69)  states  that  the  presenting  a  gun  or  pistol  at  a 
person  is  an  assault    But  he  adds  that  ^  whether  it  be  an 
assault  to  present  a  gun  or  pistol,  not  loaded,  but  doing  it  in 
a  manner  to  terrify  the  person  aimed  at,  is  a  point  upon  which 
learned  judges  have  differed  in  opinion.'    It  is  held  to  be  such 
in  Regina  v.  SL  Oeorge,  9  Car.  A  P.  483;  Stats  v.  Smith,  2 
Hamph.  457;  and  see  Vaughan  v.  State^  3  Smedee  A  M.  553; 
State  V.  Benedict,  11  Vt  236;  34  Am.  Dec.  688.    But  on  the 
contrary,  see  Blake  v.  Barnard^  9  Car.  A  P.  626;  Regifia  v. 
Baker,  1  Car.  A  E.  264;  Regina  v.  Jamee,  1  Car.  A  K.  5SQ, 
which  last  two  cases,  however,  were  under  a  statute.    Whar- 
ton's Criminal  Law,  page  545,  says  that  it  is  not  an  assaalt^ 
and  cites  only  the  above  case  of  Regina  v.  James.**    This  opin- 
ion further  holds:  '^  After  reviewing  the  question  in  its  various 
lights,  we  are  inclined  to  hold  with  those  who  regard  it  as  an 
assault  where  the  person  aimed  at  does  not  know  but  that  the 
gun  is  loaded,  or  has  no  reason  to  believe  that  it  is  not"    Sim* 
ply  pointing  a  pistol  at  one,  or  drawing  a  weapon,  is  not,  in 
itself,  an  assault,  if  the  person  so  acting  says  or  does  that  which 
makes  it  clear  that  he  has  no  intention  to  commit  an  assault. 
Such  was  the  situation  in  the  oft-cited  example  of  him  who 
laid  his  hand  on  his  sword  and  said:  ''If  it  were  not  assise 
time,  I  would  not  take  such  language  from  yoa."    And  also 
the  instance  of  one  remarking:  ^  If  it  were  not  for  yoar  gray 
hairs,  I  would  tear  your  heart  out."    As  remarked  in  Keefe  v. 
Stats,  19  Ark.  192:  *^  In  these  cases  there  was  held  to  be  no 
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asBaulty  becanse  the  words  explained  the  aot,  and  took  awaj 
the  idea  of  an  intent  to  commit  an  aBsaalf    Bee  also,  RicheU 
▼.  StaU,  1  Sneed  (Tenn.),  606,  and  StaU  j.  Chureh,  63  N.  C.  16. 
Bnt  in  the  oaae  at  bar  defendant's  declarations  of  his  intent 
to  commit  the  assault  are  very  plain.    Nor  does  it  matter  that 
he  put  his  threats  in  an  alternatlTe — that  is,  using  the  lan- 
guage, ^Turn  around,  or  I  will  blow  yonr  head  off."    In  the 
language  o{Keef€  t.  State^  19  Ark.  192:  ^  But  where  the  weapon 
im  drawn,  and  the  threat  to  use  it  is  merely  conditional,  it  may 
nevertheless  be  an  assault    As  where  the  defendant,  standing 
within  a  few  feet  of  the  prosecutor,  presented  a  pistol  at  him, 
saying,  *  If  you  do  not  turn  the  Negro  loose,  I  will  shoot  you,' 
etc.:  State  y.  Cherry^  11  Ired.  475.    So,  where  the  defendant 
raised  an  ax,  within  striking  distance  of  another,  and  said, 
'  Give  np  the  gun  or  I'll  split  you  down,'  and  the  person  at 
the  time  did  not  g^ve  up  the  gun,  but  proposed  some  arrange- 
ment upon  which  the  defendant  let  the  ax  down,  it  was  held 
that  he  was  guilty  of  an  assault:  State  v.  Morgan,  3  Ired.  186; 
88  Am.  Dec.  714."    See  also,  Beack  v.  Hancock,  27  N.  H.  223; 
60  Am.  Dec.  373,  and  Richels  ▼.  State,  1  Sneed  (Tenn.),  606. 
Cases  wherein  it  appears  in  evidence  that  the  gun  was  not 
loaded  are  not  in  point.    If  the  gun  had  been  shown  to  be 
unloaded,  that  would  have  presented  another  question,  upon 
which  we  are  not  now  called  upon  to  pass. 

This  case  is  a  prosecution  for  an  attempt  The  attempt  is 
elear.  The  intent  is  expressly  declared  by  defendant  himself. 
The  ability  is  proven,  that  is,  if  the  gun  was  loaded.  Under 
these  circumstances  it  has  been  held  that  the  gun  is  presumed 
to  be  loaded  (see  Keefe  v.  State^  19  Ark.  192;  Beach  v.  Hancock, 
27  N.  H.  223;  59  Am.  Dec.  873;  and  RicheU  v.  StaU,  1  Sneed 
(Tenn.),  606),  and  that  the  fact  that  it  was  unloaded  was  a 
matter  of  defense:  See  oases  last  cited,  and  Crow  v.  State,  41 
Tex.  468.  We  find  the  following  in  Russell  on  Crimes,  vol. 
1,  p.  1019:  '^  It  has  been  laid  down  by  a  very  learned  judge, 
notwithstanding  u  contrary  opinion  in  an  earlier  case,  that  if 
a  person  present  a  pistol,  purporting  to  be  a  loaded  pistol,  so 
near  as  to  produce  danger  to  life  if  the  pistol  had  gone  off,  it 
is  an  assault  in  point  of  law,  although  in  fact  the  pistol  be 
unloaded.  The  learned  judge  said:  *My  idea  is  that  it  is  an 
assault  to  present  a  pistol  at  all,  whether  loaded  or  not  If 
foo  threw  the  powder  out  of  the  pan,  or  took  the  percussion 
cap  off,  and  said  to  the  party,  "This  is  an  empty  pistol,'* 
(hen  that  would  be  no  assault,  for  there  the  party  must  see 
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that  it  was  not  possible  that  he  should  be  Injared;  bat  if  m 
person  presents  a  pistol  which  has  the  appearance  of  bein^ 
loaded,  and  puts  the  partj  into  fear  and  alarm,  that  is  what 
it  is  the  object  of  the  law  to  prevent'":  Begina  t.  8i.  Owr^m^ 
9  Car.  A  P.  488;  see,  also,  Wharton's  Criminal  Law,  see.  1S44| 
and  State  ▼.  Churchy  68  N.  C.  16. 

Although  there  is  a  division  of  views  In  the  dedded  easas^ 
we  think  that  the  better  opinion  is  that,  if  a  firearm  i^  tb» 
alleged  deadly  weapon  —a  weapon  the  onlj  ordinary  use  of 
which  is  by  its  being  loaded  — if  it  be  pointed  at  the  oam* 
plainant  in  a  threatening  manner,  if  defendant  make  threats 
to  shoot,  if  the  circumstances  are  such  as  would  exist  if  one 
were  using  a  loaded  gun  —  in  short,  that  if  all  the  elements 
of  the  offense  be  made  out,  as  required  by  the  criminal  laws 
and  procedure,  except  the  direct,  we  may  say  visual,  proof 
that  the  weapon  is  loaded  — under  these  circumstances  a  di- 
rection to  the  jury  to  acquit  is  error;  and  the  fact  that  the 
gun  was  unloaded,  if  such  be  the  fact,  is  a  matter  of  defense. 
Such  view  seems  to  be  held  by  the  weight  of  authority,  and 
such  is  the  only  practical  view  in  the  enforcement  of  the  stat- 
ute in  reference  to  assaults  with  deadly  weapons  of  this  char> 
acter. 

It  is  therefore  ordered  that  the  judgment  of  the  distriet 
court  be  reversed,  and  the  case  remanded  for  a  new  triaL 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 


AnAULT  with  Dbadlt  Wbapon  ^  What  CovsTrrarsk  —  Te  eonstitatt 
the  erime  of  Msanlt  with  a  deadly  woapoa  thare  miict  ba  •■  iiiilawf ul  «^ 
ttmpt  with  a  weapon,  deadly  either  in  iti  natart  or  capable  of  being  meed  im 
a  deadly  manner,  to  inflict  a  bodily  injury  with  the  present  ability  to  do  lie 
8iaU  T.  Napper,  S  Not.  113^  cited  in  opinion  to  People  t.  Lee  Kem^  29  Am. 
8t  Rep.  167.    To  point  an  empty  gun  at  another  at  a  distance  of  from  thir^ 
to  serenty  yards,  whereby  snch  other  is  pnt  in  fear,  is  not  an  assanlt  witii  a 
deadly  weapon:  8iaU  t.  Oo<ifrep,  17  Or.  300;  II  Am.  St.  Bep.  S30,  and  note. 
So  it  is  no  assanlt  with  intent  to  kiU  where  A  fires  a  gnn  at  B  at  the  diataacs 
•f  forty  feety  with  tho  intent  to  mnrder  him,  if  the  gnn  is  in  fact  loaded  with 
powder  and  a  light  ootton  wad,  although  A  belieyed  it  to  be  loaded  with  pow- 
der and  ball:  Staier,  SwaiU,  8  Ind.  624;  65  Am.  Deo.  772,  and  note.     C<nUra, 
see  Mullen  t.  Siaie^  46  Ala.  43;  S  Am.  Rep.  691.    Whether  or  not  a  gun  is 
loaded,  and  how  loaded.  Is  Tory  material  on  the  qnestioa  of  intent^  npon  em 
indictment  nnder  a  statute  against  shooting  at  another:  AUem  t.  AoM^  28  (H. 
396;  73  Am.  Dec  76a    Conira,  see  Clark  r.  SkOe,  84  Oa.  677.    To  oonsti- 
tate  an  assanlt  there  mnst  be  an  unlawful  attempt  and  a  prsaent  ability  to 
inflict  tho  faijury:  People  t.  Lee  Kong^  95  CaL  666;  29  Am.  St  Bsfu  166^  and 
note;  note  to  People  ▼.  Moron,  20  Am.  Si  Rep.  744. 

An  assault  is  committed  by  a  person  who  aims  a  gnn  la  a  thraatenug 
manner  at  another  standing  three  or  four  rods  ofi^  and  snaps  it  two  or  thiss 
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eren  thon^b  the  gun  was  unloaded,  if  tneh  faol  ipm  nn^nown  to  the 
at  whom  th«  gun  waa  pointed:  Beach  ▼.  Haneoett  27  N.  H.  223;  09 
Dee.  373»  and  note  with  oasea  oolleoted.  An  indictment  eharging  aa 
■■■nit  with  a  pistol,  alleging  that  it  was  a  deailly  weapon,  ia  not  bad  for 
■ot  ehaxging  that  it  wan  loaded  nor  presented  within  range:  Burim  t.  Siaie^ 
STu.  Appw  408;  30  Am.  Rep.  140.  In  Daoi$  ▼.  Staie^  25  FU.  272;  the  eri- 
dfloea  showed  th«t  the  defendant  pointed  his  gan  at  aaotber,  httt  it  did  ael 
■how  that  he  fired  it,  or  attemptel  to  fire  it,  or  that  it  waa  loaded.  It 
held  that  the  evidenoe  did  not  show  an  assault  with  intent  to  aordar. 
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MoBfOAioa  ov  Fm-ncpnoii  Claim  — Valiotit  ov.  ~Ab  ordlnaiy 

gage  of  hie  elaim  hgr  a  pre-empter  ef  pnhlie  land  prior  te  the  time  el 
making  his  final  proofs  ia  valid  and  is  not  a  grant  or  eonTeyaoes  within 
the  prohibitory  clause  of  section  2262,  Revised  Statutes  of  the  United 
States,  providing  that  any  grant  or  oouveyanoe  which  such  pre-emptor 
may  have  made,  except  in  the  hands  of  banaJUU  purohaeers  for  valnci 
shall  be  null'  and  void. 

MoBTOAOS  09  Prb-bmption  Claim  —  EviDENOB  OP  OooD  Fattil  ^  In  an 
action  to  foreclose  a  mortgage  of  a  pre-emption  claim  on  public  land, 
OTidence  of  the  purpose  for  which  the  mortgage  money  was  borrowed 
ia  admissible  and  material  to  show  that  the  mortgagor  was  acting  ia 
good  faith  and  not  in  collusion  with  the  mortgagee  toeoavey  the  title  er 
to  evade  any  provision  of  law. 

Imee  and  LueSj  for  the  appellant. 
No  appearance  for  the  respondent, 

Blakk,  C.  J*  This  action  was  oommenced  to  foreoloae 
three  mortgages  which  were  given  to  secure  the  payment  of 
certain  promissory  notes.  The  court  below,  in  passing  upon 
a  demurrer  to  the  answer,  decided  that  the  case  of  Btiss  y. 
Bulcer^  6  Mont.  442,  was  applicable  to  the  issue  of  law  raised 
by  the  pleadings,  and  judgment  was  entered  for  the  mort* 
gagora. 

It  appears  from  the  record  that  Charles  P.  Bradley,  8r., 
made,  in  the  year  1377,  a  pre-emption  filing  upon  the  tract  of 
land  which  is  described  in  the  pleadings  and  mortgages. 
Bradley  died  in  the  year  1879,  and  the  answer  alleges  that 
*Hhe  final  proof  in  said  described  premises  was  made  by  said 
Jennette  0.  Eelleher,  as  administrator  for  the  estate  of  Charles 
P.  Bradley,  deceased,  for  the  heirs  of  said  Charles  P.  Bradley, 
8r.,  deceased,  and  not  otherwise,  and  patent  duly  issued  to 
Qmuk  on  the  thirtieth  day  of  January,  1885;  and  that  the  said 
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defendant,  Jennette  C.  Kelleher,  made  and  executed  the  md 
mortgage  mentioned  in  said  first  cause  of  action  prior  to  the 
issuing  of  the  final  receipt  for  said  pre-emption  clafm."  Theoe 
allegations  of  facts  must  be  treated  as  admitted  upon  thii 
hearing.  The  first  mortgage  was  executed  NoTcmber  2S,  18S0, 
hj  Jennette  0.  Bradley,  the  widow  of  Charles  P.  Bradley,  Br.; 
the  second  mortgage  was  executed  February  21,  1881,  by 
Jennette  C.  Bradley  and  Darwin  J.  Bradley,  a  son  of  Charles 
P.  Bradley,  Sr.;  and  the  third  mortgage  was  executed  Feb* 
ruary  26,  1881,  by  Jennette  C,  Bradley,  At  some  time,  which 
is  not  mentioned  in  the  pleadings,  Jennette  C«  Bradley  mar- 
ried John  C.  Eelleher. 

An  examination  of  the  transcript  in  JBois  t.  Bvfer,  6  Mont 
442,  which  is  filed  with  the  records  of  this  court,  and  the  re- 
port of  the  ease,  shows  that  Buker  filed  March  6,  1874,  his 
declaratory  statement  of  a  pre-emption  claim  to  certain  lands; 
that  he  executed  September  16,  1881,  a  mortgage  thereon  to 
Bass;  that  he  sold  January  17, 1883,  his  interest  in  the  prem- 
ises to  Fruen,  and  delivered  the  possession  thereof;  and  that 
Froen  disposed  of  the  same  August  7,  1883,  to  Warner,  who 
filed  thereon  as  a  pre-emptor,  and  obtained  February  18, 1884, 
his  'final  receipt  from  the  United  States.  Bass,  in  September, 
1884,  brought  an  action  to  foreclose  the  mortgage  against 
Warner  and  Buker.  It  will  be  obseryed  that  Buker  did  not 
perform  any  act  to  secure  his  title  from  the  government  after 
the  filing  of  his  claim  in  March,  1874,  and  that  he  abandoned 
the  same  in  the  year  1888,  and  that  the  rights  of  Warner  were 
derived  from  the  United  States,  and  were  not  oonnected  in 
any  manner  with  Buker. 

It  was  adjudged  in  Bass  t.  Buker^  6  Mont  442,  that  the 
mortgage  could  not  be  enforced,  by  reason  of  the  provisions 
of  section. 2262  of  the  Revised  Statutes  of  the  United  States. 
Two  sentences  of  this  section  should  be  examined.  The  pr^ 
emptor  is  required  to  make  oath,  among  other  things,  that 
**he  has  not  settled  upon  and  improved  such  land  to  sell  the 
same  on  speculation,  but  in  good  faith,  to  appropriate  it  to 
his  own  exclusive  use;  and  that  he  has  not,  directly  or  in- 
directly, made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  whatsoever,  by  which  the  title  which 
he  might  acquire  from  the  government  of  the  United  States 
.  hould  inure  in  whole  or  in  part  to  the  benefit  of  any  person 
e:  cept  himself.''  It  ia  further  provided  that  "  any  grant  or 
001  ?eyance  which  he  may  have  made,  except  in  the  hands  of 
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bona  fide  purchasers  for  a  yalaable  consideration,  shall  be  null 
and   void,  except  as  provided  in  section  2288." 

It  is  evident  that  Buker  did  not  have  any  interest  in  this 
kind  in  the  year  1884,  which  could  be  encumbered  by  the 
mortgage,  and  the  conclusion  of  the  court  is  undoubtedly 
sound.    The  oourt  did  not  discuss  these  propositions;  and  the 
opinion  is  confined  solely  to  the  effect  of  the  section,  upon 
fh»    mortgage.     The  rule  is  asserted  therein,  without  any 
qualification,  that  a  mortgage  made  by  a  settler  upon  land 
which  is  subject  to  entry  under  the  pre-emption  laws,  before 
the  issuanoe  of  the  final  receipt,  is  a  grant  or  conveyance 
within  the  terms  of  the  section,  and  is  therefore  null  and  void 
We  have  reconsidered  Bobm  v.  Buker^  6  Mont  442,  and  can- 
not yield  oar  assent  to  this  principle  which  is  upheld  in  the 
i^inion.    We  are  aware  of  the  conflict  in  the  authorities  upon 
the  construction  of  this  section,  and  will  present  the  different 
views.    The  supreme  oourt  of  the  United  States  has  com- 
mented upon  and  explained  the  object  of  this  legislation.    In 
Myer9  v.  Oroft^  18  Wall.  291,  Mr.  Justice  Davis,  for  the  court, 
•aid:  ^^It  had  been  the  well-defined  policy  of  Congress,  in 
passing  these  laws,  not  to  allow  their  benefit  to  inure  to  the 
profit  of  land  speculators,  but  this  wise  policy  was  often  de- 
feated.   Experience  had  proved  that  designing  persons,  being 
vnable  to  purchase  valuable  lands,  on  account  of  their  with- 
drawal firom  sale,  would  procure  middlemen  to  occupy  them 
temporarily,  with  indifferent  improvemeiits,  under  an  agree- 
ment to  convey  them  so  soon  as  they  were  entered  by  virtue 
9t  their  pre-emption  rights.     When  this  was  done  and  the 
speoulatiou  accomplished,  the  lands  were  abandoned.     This 
was  felt  to  be  a  serious  evil,  and  Congress  in  the  law  under 
consideration  undertook  to  remedy  it  by  requiring  of  the  ap- 
plicant for  a  pre-emption,  before  he  was  allowed  to  enter  the 
land  on  which  he  had  settled,  to  swear  that  l)e  had  not  con- 
traeted  it  away,  nor  settled  upon  it  to  sell  it  on  speculation, 

but  in  good  faith  to  appropriate  it  to  his  own  use The 

object  of  Congress  was  attained  when  the  pre-etnptor  went, 
with  clean  hands,  to  the  land  office,  and  proved  up  his  right, 
and  paid  the  government  for  his  land." 

In  Qttinby  v.  Conlan.  104  U.  S.  420,  Mr.  Justice  Field  refers 
to  Myers  v.  Croft^  13  Wall.  291,  and  says:  **The  act  of  Con- 
gress forbids  the  sale  of  pre-emptive  rights  to  the  public  lands 
acquired  by  settlement  and  improvement.  The  general  pre- 
emption law  declares  that  all  transfers  and  assignments  of 
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rights  thas  obtained  prior  to  the  issQing  of  the  patent  shall 
be  nail  and  Toid.  This  oourt  held,  looking  at  the  purpose  of 
the  prohibition,  that  it  did  not  forbid  the  sale  ofthe  land  after 
the  entry  was  effected,  that  is  after  the  right  to  a  patent  had 
become  vested,  but  did  apply  to  all  prior  transfers.  The 
policy  of  preventing  speculation  through  the  instramentality 
of  temporary  settlers  would  otherwise  be  defeated." 

It  is  not  alleged  in  the  answer  that  the  mortgages  were  exe- 
cuted for  the  purpose  of  aiding  speculators,  or  to  cause  the 
title  which  might  be  acquired  from  the  United  States  to  be 
assigned  or  transferred,  or  inure  to  the  benefit  of  any  person  ex- 
oept  the  mortgagors.  The  language  of  the  opinions  in  Myern 
V.  CrojU  13  Wall.  291,  and  QtMnfty  v.  Cmdan,  104  U.  S.  420, 
does  not  contemplate  a  mortgage,  or  an  instrument  of  like 
character.  This  question  was  not  investigated  in  these  cases, 
and  has  not  been  directly  determined  by  the  supreme  court 
of  the  United  States. 

The  decisions  of  the  department  of  the  interior  and  the  gen- 
eral land  office,  relating  to  this  matter,  have  been  uniform  dur- 
ing the  past  ten  years.     Mr.  Teller,  the  secretary  of  the  in- 
terior, rendered  April  24, 1882,  in  Larson  v.  Wei$becker^  1  Dec 
Dep.  Int  422,  a  decision  and  construed  the  section.     It  is 
therein  said:  ''I  am  aware  that  the  former  rulings  of  your 
office  and  of  this  department,  following  the  precedent  of  an 
early  decision,  have  held  that  an  outstanding  mortgage  given 
by  a  pre-emptor  upon  the  lands  embraoed  in  his  filing  defeats 
his  right  of  entry,  upon  the  ground  that  such  mortgage  is  a 
contract  or  agreement  by  which  title  to  the  lands  mightlnure 
to  some  other  person  than  himself.    A  careful  consideration 
of  this  section  leads  me  to  a  different  conclusion,  and  to  the 
opinion  that,  unless  it  shall  appear  under  the  rules  of  law  ap* 
plicable  to  the  construction  of  contracts  or  otherwise,  that  the 
title  shall  inure  to  another  person,  it  does  not  debar  the  right 
of  entry;  and  that  the  mere  possibility  that  the  title  may  so 
result,  as  in  the  case  of  an  ordinary  mortgage,  is  not  sufficient 

to  forfeit  the  claim The  statute  under  consideration 

requires  from  a  pre-emptor,  in  my  opinion,  in  order  to  the 
defeat  of  his  right  of  entry,  a  contract  by  force  of  which  title 
to  the  land  must  vest  in  some  other  person  than  himself;  and 
it  must  appear  that  such  was  his  intention  at  the  time  of 
making  it  If,  on  the  contrary,  the  mortgage  was  a  mere 
•acurity  for  money  loaned,  and  the  contract  does  noc  neces- 
sarily divert  the  title  from  him,  it  was  not  aoontraot  or  agree* 
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ment  witbin  the  meaning  of  section  2262/*  This  ruling  wai 
followed^  Ootober  11,  1887,  in  Appeal  of  Ray,  6  Dec.  Dep.  Int. 
840,  wherein  it  it  said:  ^  There  is  no  law  or  raling  of  this 
department  now  in  force  that  prohibits  a  pre-emptor  who  has 
oomplied  with  the  requirements  of  the  pre-emption  law,  in 
food  &ith,  from  mortgaging  his  claim  to  procure  money  to 
prove  up  and  pay  for  his  land."  To  the  same  effect  is  HcUing 
r.  Eddy,  9  Dec.  Dep.  Int  887,  which  was  decided  September 
7,  1889. 

The  reasons  for  this  ruling  of  the  department  concerning 
the  public  lands  are  that  the  pre^mptor  made  a  oonditional 
alienation,  when  he  might  have  executed  an  absolute  convey- 
ance, if  his  purpose  had  been  different;  and  that  by  the  pay* 
ment  of  the  loan  the  title  could  not  inure  to  the  benefit  of  the 
mortgagee.  In  the  case  at  bar  the  patent  had  been  issued  to 
the  mortgagors,  as  the  heirs  of  Charles  P.  Bradley,  8r.,  and  the 
title  to  the  land  cannot,  within  the  meaning  of  the  section, 
inure  to  the  benefit  of  any  other  persons.  We  have  confined 
our  inquiries  to  the  interpretation  of  the  section,  and  will  add 
thai  this  principle  has  been  applied  to  similar  clauses  in  the 
statute  relating  to  homestead  entries.  It  is  of  vital  conse- 
quence that  the  courts  of  the  state  should  be  in  accord  with 
ttie  general  government  in  the  enforcement  of  the  laws  which 
regulate  the  rights  of  settlers  upon  the  public  domain,  and  the 
mode  of  procuring  the  title  thereto.  In  many  instances  the 
pre-emptor  would  be  unable  to  borrow-  money  if  he  could  not 
give  a  valid  mortgage  upon  his  land  as  security  for  its  pay* 
ment. 

While  the  decisions  of  the  department  of  the  interior  are  not 
binding  upon  this  court,  they  are  to  be  treated  with  great  re* 
spect,  and  the  logic  of  Mr.  Teller  in  Larson  ▼.  Weisbeckerf  1 
Dec.  Dep.  Int.  422,  is  forcible  and  convincing.  The  other  au* 
thoritiee  should  be  reviewed.  The  case  of  Bull  v.  iSAaio,  48 
CaL  455,  supports  the  judgment  of  the  court  in  Bass  v.  Buker^ 
6  Mont.  442,  and  the  facts  are  substantially  the  same.  Shaw 
was  residing  upon  public  land,  and  executed  in  1867  a  mort- 
gage thereon  to  Williams.  In  1868,  Shaw  sold  the  same  to 
Delaney,  who  filed  in  1869  his  declaratory  statement  as  a  pre* 
emptioner,  and  in  October,  1870,  this  action  was  commenced 
to  foreclose  the  mortgage.  Delaney  died  in  November,  1870, 
and  the  administrator  of  his  estate,  for  the  heirs,  ^  proved  up, 
entered,  and  paid  for  the  land.''  It  is  stated  in  the  report 
that  ^  the  DeUnevs  were  made  defendants,  as  purchasers  from 
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Shaw,  after  the  execution  of  the  mortgage.  The  attomeja  Ibr 
the  appellant  claimed  that  Delaney  bought  snbjeot  to  the 
mortgage,  and  that  he  and  his  heira  were  estopped  from  deny- 
ing Shaw's  title,  and  the  validitj  of  the  mortgage/'  It  was 
held  that  the  mortgage  could  not  be  enforced  against  the 
land  upon  the  sole  ground  that  Delaney  did  not  deraign  his 
title  from  the  United  States  through  Shaw*  It  is  obvious  that 
this  case  does  not  throw  any  light  upon  the  argument  in  Bam 
T.  Buker^  6  Mont  442,  and  cannot  be  cited  to  aid  ita  deduo- 
tions. 

The  earliest  case  we  have  found  that  bears  upon  this  prop- 
osition is  Whitney  r.  Buekman^  18  Cal.  536,  which  was  decided 
in  the  year  1869.  It  was  contended  by  the  appellant  that 
*^  the  mortgage  of  a  pre*emption  claim  is  null  and  Toid.**  Mr. 
Justice  Baldwin,  for  the  court,  said:  **  The  mortgage  does  not 
pretend  to  transfer  to  the  mortgagee  the  right  to  a  pre-emjH 
tipn;  this  is  not  assignable,  but  the  possession  of  public  land, 
whether  taken  for  the  purpose  of  getting  a  pre-emption  right, 
or  any  other  purpose,  may  be  mortgaged,  or  the  land  itself 
and  if  the  mortgagee  gets  no  title  through  the  mortgage,  this 
is  not  an  objection  to  be  raised  by  the  man  who  makes  it" 
This  case  was  approved  in  KirkMie  v.  Larrabeef  81  GaL  457, 
89  Am.  Dec  206,  and  the  court  said:  ^The  mortgagor  of  the 
fee  is  estopped  from  denying  the  existence  of  the  lien  which 
he  has  attempted  to  create,  and  from  defeating,  by  his  own 
act,  the  enforcement  of  the  lien  against  the  property  thus 
mortgaged  '*:  See  cases  therein  cited,  and  Coehran  v.  &Kuf$^ 
84  GaL  664. 

In  MeCw  v.  5mii&,  9  Minn.  262,  86  Am.  Dec  100,  decided 
in  1864,  Smith  entered  into  a  contract  by  which  she  borrowed 
a  sum  of  money  to  enable  her  to  purchase  from  the  United 
States  a  parcel  of  public  land  which  she  had  pre-empted,  and 
made  a  mortgage  to  secure  the  payment  thereof.  Mr.  Justice 
McMillan,  in  the  opinion,  said:  '*The  contract,  having  been 
made  prior  to  the  purchase  of  the  land  by  Ann  Smith,  is 
clearly  within  the  prohibition  of  the  thirteenth  section  of  the 
act  of  Congress  of  September  4,  1841,  under  which  she  pre- 
empted the  lands  mentioned  in  the  complaint  ....  The 
title,  in  this  instance,  which  Ann  Smith  acquired,  would,  if 
the  contract  be  valid,  inure  to  the  benefit  of  the  plaintiff,  to 
the  extent  of  his  charge  or  lien  upon  the  premises.  The  con- 
tract is  therefore  illegal  and  void,  and  the  note  and  mortgage, 
being  the  fruit  of  the  contract,  must  fall  with  it." 
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In  Woodbury  t.  Dorman^  16  Minn.  388,  decided  in  January, 
1870,  it  was  held  by  a  majority  of  the  court  that  the  case  was 
Koverned  by  MeCue  v.  Smith,  9  Minn.  252,  86  Am.  Deo.  100; 
and  that  a  mortgage  executed  by  a  pre*emptor,  after  making 
the  proofs  required  by  law,  in  parsuance  of  an  agreement 
which  had  been  made  prior  thereto,  was  void.    Mr.  Justioe 
Berry  dissented,  and  was  of  the  opinion  that  the  mortgage 
was  valid,  *' infringing  neither  the  letter  nor  the  spirit  of  the 
pre-eniption  law/'     At  this  term  a  change  occurred  in  the 
members  of  the  court,  and  an  application  for  a  reargument  of 
the  case  was  made  and  denied:  Woodbury  v.  Dorman,  15  Minn. 
341.     Mr.  Justice  Berry,  for  the  court,  said:  "To  prevent  any 
misapprehension  of  the  effect  of  the  denial,  the  chief  justice 
and  myself  deem  it  proper  to  say,  however,  that,  with  the 
highest  respect  for  the  able  and  learned  chief  justice  who  pn>* 
nounoed  the  prevailing  opinion  in  this  case,  as  well  as  for  our 
brother  McMillan,  who  concurred  with  him,  we  believe  the 
decision  to  be  erroneous  in  respect  to  the  validity  of  the  mort- 
gage." In  July  of  the  same  year,  the  court,  in  Jones  v.  Tainter^ 
15  Itlinn.  512,  overruled  MeCue  v.  Smith,  9  Minn.  2." !!,  86  Am. 
Deo.  100,  and  Woodbury  v.  Dorman,  15  Minn.  838,  upon  this 
point.     Mr.  Justice  McMillan  dissented.    The  reasons  which 
controlled  this  conclusion  are  embodied  in  the  following  par- 
agraph of  the  opinion,  by  Mr.  Justice  Berry:  **  In  the  opinion 
of  the  majority  of  this  court,  a  simple  agreement,  by  a  person 
proposing  to  apply  for  and  enter  land  under  the  act  of  Sep- 
tember 4,  1841,  to  execute  a  mortgage  to  secure  the  payment 
of  money  furnished  him  with  which  to  pay  for  such  land,  is 
not  snch  an  agreement  as  is  referred  to  in  the  provisions  jnsi 
quoted  from  the  pre-eniption  act     It  is  not  an  agreement  by 
which  the  title  to  be  acquired,  that  is  to  say,  the  fee,  should 
inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  other 
than  the  pre-emptor;  on  the  contrary,  the  presumption  is  that 
a  mortgagor  intends  to  pay  the  mortgage  debt,  and  discharge 
his  land  from  the  encumbrance  of  the  mortgage,  so  that  his 
title  shall  not  inure  to  the  benefit  of  the  mortgagee.    The  re- 
sult may  be  that  the  mortgagee,  through  the  mortgagor's  de- 
fault, will  acquire  the  title,  and  the  same  result  might  have 
followed  if  the  pre-emptor  had  given  his  note  only  for  the 
wairant,  or  purchase  money,  or  for  any  other  indebtedness, 
and  such  note  having  been  put  into  judgment,  the  holder  of 
it  had  acquired  title  to  the  land  pre-empted  through  sale  upon 
execution;  but  the  result  is  not  important    The  question  is, 
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WM  there  anj  eontraot  or  agrseinent  hj  wbieli  the  pre-emptor 
fixed  this  result?  Did  the  pre>emptor  contract  or  agree  that 
the  title  to  be  acquired,  that  ia  to  say,  the  fee,  should  inure  to 
the  benefit  of  anotlier?  In  other  words,  did  the  pre-emptor 
ooniract  or  agree  to  do  anything  which,  when  done,  would 
pa«  the  title,  in  whole  or  in  part,  to  another,  so  that  the  pre- 
emption would,  aa  to  such  wliole  or  part,  be  a  mere  conduit 
ef  the  title? ''  See  also  Fuller  r.  Hunt^  48  Iowa,  166;  Larimm 
T.  WUhur,  1  N.  Dak.  284. 

The  supreme  court  of  Kansas,  in  the  year  1875,  in  Brewtter 
T.  Madden^  15  Kan.  2 19,  maintained  the  opposite  view  of  the 
question,  and  relied  as  authority  upon  MeCue  r.  Smithy  9 
Minn.  262,  86  Am.  Dea  100,  and  Warren  r.  Van  Brunt,  19 
Wall.  646.    Mr.  Justice  Brewer,  for  the  court,  said:  "  We  are 
inclined  .  •  •  •  to  hold  that  Congress  intended,  by  this  sec- 
tion, thjit  when  the  title  passed  by  the  entry  to  the  pre-erop> 
lor  it  should  pass  perfect  and  unencumbered.    This  act  wsf 
passed  in  1841.     Mortgages,  always  in  form  oonTeyances, 
were  then  regarded  by  the  profession  generally  more  as  coo* 
▼eyances,  and  subject  to  the  laws  and  conditions  of  convey- 
ances, than  at  present,  perhaps  anywhere,  and  certainly  in 
Kansas;  and  in  the  light  of  the  general  understanding,  then 
must  this  section  be  considered.    It  seems  more  reasonable 
that  by  these  terms,  *  grant  and  oouYeyance,'  was  intended  all 
forms  of  oonyeyance,  whether  absolute,  as  a  warranty  deed,  ar 
upon  condition,  as  a  trust  deed  or  mortgage."    The  cases 
which  were  reported  before  BreweUr  r.  Madden,  16  Kan.  249, 
are  not  noticed  in  the  opinion,  and  the  doctrines  therein  an* 
nounced  are  not  discussed.    This  court,  in  the  year  1883,  in 
Mellieon  v.  AUen,  80  Kan.  882,  approved  Brewster  y.  Madden^ 
15  Kan.  249,  and  AleCue  r.  Smiih,  9  Minn.  252,  86  Am.  Dec. 
100. 

We  have  alrea^iv  explained  the  principles  which  were  laid 
down  in  MeCue  v.  ^mith^  9  Minn.  252,  86  Am.  Dec.  100,  and 
will  comment  on  Warren  v.  Van  Brunt,  19  Wall.  646.  Chief 
Justice  Waite,  m  the  opinion,  said:  **The  pre-emption  laws 
provided,  at  the  time  of  this  entry  and  purchase,  that  before 
any  persou  should  be  allowed  to  enter  lands  upon  a  claim 
'for  pre-emption  he  must  make  oath  that  he  had  not,  di- 
rectly or  indirectly,  made  any  agreement  or  contract,  in  any 
way  or  manner,  with  any  person,  by  which  the  title  he  might 
acquire  by  his  purchase  should  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  except  himselt    Forfeitoie  of  title 
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lo  tlie  land  purchased  and  of  the  money  pa!d  for  It  was  made 
the  penalty  of  false  swearing  in  this  particular.    An  entry 
could  not  have  been  made,  therefore,  by  Van  Brant^  in  trust 
for  Warren;  and  if  it  could  not  have  been  made,  a  court  at 
equity  will  not  decree  that  it  was.     All  contracts  in  yiolation 
of  this  important  provision  of  the  act  are  void,  and  are  never 
enforced.    It  has  been  so  decided  many  times  by  the  supremo 
court  of  Minnesota.    We  are  satisfied  with  these  decisions.** 
This  opinion  was  delivered  at  the  October  term,  1878,  and  the 
decree  of  the  supreme  court  of  Minnesota  was  affirmed.    The 
following  decisions  are  referred  to:  St.  Peter  Co.  v.  Bunker^  6 
Mino.  199;  Evane  r.  FoUom^  5  Minn.  422;  Bruggerman  ▼• 
Hoerr,  7  Minn.  843;  82  Am.  Dec.  97;  MeCue  v.  Smith,  9  Minn. 
262;  86  Am.  Dec.  100.    The  foregoing  sentence  in  Warren  y 
Van  Brunt,  19  Wall.  646,  that  the  court  is  ** satisfied  with 
these  decisions,''  appears  to  be  ambiguous.    It  was  understood 
in  Bern  v.  Buker,  6  Mont  442,  and  Brewster  v.  Madden,  15 
Kan.  249,  to  be  an  approval  by  that  court  of  the  law  declar- 
ing the  invalidity  of  a  mortgage  of  the  public  land  which  has 
been  executed  by  a  pre-emptor  before  the  final  proofs  have 
been  made.    The  true  meaning  of  these  words  must  be  ascer- 
tained by  an  examination  of  the  facts  which  were  before  the 
court  when  they  were  uttered  and  applied.    The  subject  of  a 
mortgage  was  not  involved  or  inquired  into  in  Warren  T.  Van 
Brunt,  19  WalL  646,  or  any  of  the  cases  which  are  mentioned 
therein,  excepting  McCue  v.  Smith,  9  Minn.  252,  86  Am.  Dec. 
100.    The  court  held  that  contracts  which  had  been  made  by 
a  pre-emptor,  before  making  final  proofs,  to  sell  an  interest  in 
the  land  were  contrary  to  the  statutes  of  the  United  States, 
and  void.    The  case  of  Warren  v.  Van  Brunt,  19  Wall.  646, 
was  a  contest  between  two  pre-emption  claimants,  and  War- 
ren sought  to  charge  the  representatives  of  Van  Brunt  as  his 
trustees,  and  compel  them  to  convey  to  him  the  title  they  had 
acquired  by  a  patent  from  the  United  States.    It  was  ad* 
judged,  in  eflTect,  that  under  the  decisions  of  the  supreme  court 
of  Minnesota,  the  agreement  referred  to  in  the  pleadings  was 
void,  and  could  not  be  executed;  and  that  Van  Brunt  could 
not  act  as  a  trustee  for  Warren  in  the  entry  of  certain  lands. 
There  was  no  issue  in  Warren  v.  Van  Brunt,  19  WalL  646, 
which  would  call  the  attention  of  the  court  to  the  application 
of  ihe  statute  to  a  mortgage.    It  was  known  that  McOue  r. 
Smith,  9  Minn.  252,  86  Am.  Deo.  100,  had  been  overruled  to 
the  extent  which  has  been  indicated,  and  the  supreme  court 
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would  not  ignore  Jonu  T.  TainUr^  15  Minn.  61^  and  the  dt- 
oirions  of  the  supreme  court  of  California,  ftftpro.  If  that  tii- 
bnnal  wished  to  construe  the  section,  and  decide  whether  a 
mortgage  was  embraced  within  its  terms,  the  inTestigatioD 
would  have  been  thorough,  and  these  cases  would  haye  been 
analyzed  and  weighed.  There  is  nothing  to  show  that  this 
was  the  intention* 

From  this  review  we  are  of  the  opinion  that  the  weight  of 
authority  sustains  the  position  that  an  ordinary  mortgage  by 
a  pre-emptor  of  land,  prior  to  the  time  of  making  his  finsl 
proofs,  is  not  a  grant  or  conveyance,  within  the  prohibitory 
clause  of  said  section  2262.  The  purpose  for  which  a  sum  it 
money  may  be  borrowed  becomes  material  to  show  that  the 
mortgagor  is  acting  in  good  faith,  and  not  in  oollnsion  with 
the  mortgagee  to  convey  the  title,  and  evade  the  provisions  of 
the  law.  The  loan  of  money  to  enable  the  settler  to  buy  seed 
for  planting  or  the  necessaries  of  life,  is  as  legitimate  as  the 
purchase  of  land  from  the  govern  m'^nt.  The  judge  of  the 
court  below  asserts,  in  his  opinion,  that  he  was  compelled  to 
overrule  the  demurrer  to  the  answer  by  the  views  which  were 
expressed  in  Ba8$  v.  Buker^  6  Mont  442,  and  hold  contrary 
to  his  convictions  of  the  law.  We  have  deemed  it  proper  to 
arrive,  if  possible,  at  a  true  solution  of  this  legal  problem,  and 
have  concluded  that  the  doctrine  of  Bau  v.  Buk&r^  6  Mont 
442,  ought  not  to  be  followed  in  this  controversy. 

It  is  ordered  that  the  judgment  be  reversed,  and  that  the 
canse  be  remanded,  with  directions  to  proceed  in  confomity 
with  this  opinion. 


Reversed. 

Habwood,  J.,  and  Da  Witt,  J^  concur. 


TvvLfo  Lavds — MovTOAoa  or  Pbiob  to  lasoMMtm  ev  Patuti,  -*  What 
MM  ham  doa«  •v«ry thing  neoeisary  to  ontitU  him  to  a  palMil  for  a  Inot  ol 
poblio  land,  ho  may  mortgago  it  beforo  tho  patoni  is  iMSod,  and  tho  aort- 
gago  may  bo  onforoodt  Giibermm-8loa$  Com,  Ch.  t.  ^orftoi^  64  Arh.  148;  20 
▲m.  St.  Rop.  29,  and  aoto;  noto  toITtehoUr.  Qpswaff,  14  Awl  9L  Bo^ 8} 
to  KkrkaUit  t.  LamUm.  89  Am.  Doo.  9M. 
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(12  Montana,  408.]  • 

IB8I7RANGI  —  CONDITIO!!  TOR  Abbitiiation  —  Waitbb  ov.  —When,  Upon  • 
loaa  under  a  poliey  of  fire  insaranoe,  the  intorer  immodimUly  draiM  all 
Kafaflitj  nnder  the  poliey,  Meertiiig  that  it  wat  not  in  foroe  when  the  loea 
— cnrred,  and  repela  every  effort  on  the  part  of  the  iiunred  to  obtain  an 
ndjustinent  of  the  loea,  aaoh  insurer  mast  be  held  to  have  waived  an 
'arbitration  cUnse  oontained  ia  the  poliey  requiring  an  award  by  arbi- 
trmtora  ne  a  oonditioa  preoedeQt  to  a  right  of  aotion,  and  he  is  eetopped 
from  eetting  it  np  in  defense  thereto. 

IminLuiOB — Pboov  ov  Loss — Waitbb  ov.  — A  condition  in  a  poliey  off 
fire  insnranoe  that  in  case  of  loes  the  insured  mast  forthwith  give  written 
notice  thereof  to  the  insurer,  is  waived  by  the  latter  when,  with  full 
knowledge  of  the  loss,  he  denies  all  liability  under  the  policy  without 
waiting  for  each  written  notioe. 

iBBUBAiiaB — Prkiciux — Byidbvob  ov  Path  but  op.  —  When,  in  an  aotion 
to  recover  for  loaa  nnder  a  policy  of  fire  insurance  which  recites  and 
acknowledges  the  receipt  of  the  premium,  the  insurer  denies  the  pay- 
ment of  any  premium  and  alleges  a  cancellation  of  the  policy  for  such 
nonpayment  prior  to  the  loss,  the  testimony  on  the  part  of  the  insured 
that  he  gave  the  amount  of  the  premium  to  another  party  to  be  paid  to 
the  insurer,  and  the  testimony  of  such  other  party  that  he  so  paid  the 
money  received,  is,  in  connection  with  the  recitals  in  the  policy,  saffi- 
oient  evidence  to  snstain  a  finding  that  such  piyment  was  made,  a* 
against  a  denial  of  such  fact  by  the  agent  of  the  iuHnred. 
Ibsubajioi — NonoB  ov  Cancellation — SumoiBNCT  ov. ->  When  the 
premium  on  a  policy  of  fire  insurance  has  in  fact  been  paid,  a  lettev 
from  the  insurer  to  the  insured  notifying  the  latter  of  the  effect  of  non- 
payment of  the  premium,  and  calling  attention  to  cancellation  condition* 
in  the  policy,  is  not  sufficient  notice  to  arbitrarily  terminate  the  policy 
if  the  insurer  does  not  refund  or  offer  to  refund  the  amount  of  nnearned 
premium  as  required  by  such  cancellation  conditions. 

Action  on  a  fire  insurance  policy.  Jadgment  for  plaintifll 
T>*fendant  appealed. 

Kinsley  and  Llacljord,  for  the  appellant 

Middleton  and  Lights  for  the  respondent 

Harwood,  J.  Appellant's  counsel  first  insist  that  a  party 
pleading  a  conditional  contract,  setting  out  its  terms,  and  stat- 
ing the  cause  of  action  thereon,  cannot,  after  demurrer  is  SU8» 
tained,  upon  leave  of  court  allowing  an  amendment,  *^  plead 
another  and  different  contract,  unconditional  in  its  character 
and  legal  effect,  showing  a  different  cause  of  action  from  that 
originally  stated." 

This  may  be  granted,  and  we  do  not  see  that  the  proposition 
is  applicable  to  the  case  at  bar.  It  is  not  pointed  out  how 
any  such  departure  occurred  in  the  pleadings  filed  in  this 
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case.  The  oaase  of  action  stated,  whether  eompletely  or  dafco- 
tiyelj,  in  the  eoYeral  oomplainta  filed,  ia  foanded  upon  one  mnd 
the  siirae  contract,  namely,  the  alleged  policy  of  insurance;  and 
the  purpose  of  the  action  is  to  recover  the  sum  of  eight  hun- 
dred dollars,  alleged  to  be  due  plaintiff  by  reason  of  said  con* 
tract  of  insurance,  and  the  loss  alleged.  It  is  troe  the  pleader 
in  one  complaint  ayers  facts  as  to  the  performance  of  oertun 
conditions  of  said  policy  on  the  part  of  plaintiff,  and  facts  re- 
lied on  to  justify  her  delay  in  the  performance  of  other  oondi* 
tions  thereof,  and  also  alleges  faots  concerning  the  condact  of 
defendant  in  relation  to  the  alleged  demands  of  plaintifiF  on 
defendant  in  her  attempt  to  obtain  a  settlement  thereof,  which 
are  not  alleged  in  the  other  complaints  filed*  But  it  does  not 
follow  therefrom  that  the  cause  of  action  stated  is  a  *' different 
cause  of  action  from  that  originally  stated.'' 

Much  space  in  the  brief  of  appellant's  counsel  is  deyoted  to 
a  recitation  of  facts  which  they  assert  are  admitted  by  reason 
of  the  ayerment  of  snch  facts  in  the  answer,  and  the  failare 
of  plaintiff  to  properly  deny  the  same  in  her  replication. 

The  pleadings  in  this  case  whereby  the  issues  were  finally 
settled  (not  including  those  which  were  superseded  by  filing 
amended  pleadings)  occupy  sixty-four  type-written  pages  of 
the  record;  the  replication  alone  ooyering  fourteen  pages 
thereof.  The  material  questions  of  issue,  however,  are  not 
numerous,  as  plainly  appears  when  these  voluminous  plead* 
ings  are  carefully  analyzed.  After  patient  study  of  them,  we 
cannot  agree  with  counsel  for  appellant  that  the  averments 
of  the  answer  are  not  fully  met  by  denials  and  the  allegation 
of  matters  in  avoidance  in  the  replication:  Code  Civ.  Proa, 
sees.  109,  248;  Swensan  v.  Kleinschmidt^  10  Mont.  478. 

It  is  further  contended  by  appellant  that  plaintiff  cannot 
lawfully  recover  in  this  action,  because  the  amount  of  the  al- 
leged loss  was  not  fixed  by  arbitration  and  award,  as  provided 
by  the  terms  of  said  policy,  in  the  event  of  disagreement  as 
to  the  amount  of  the  loss.  The  clause  of  the  policy  pointed 
to  reads  as  follows:  "  The  amount  of  sound  value  and  of  dam- 
age  to  the  property,  whether  real  or  personal,  covered  by  this 
policy,  or  any  part  thereof,  may  be  determined  by  mutual 
agreement  between  the  company  and  the  assured,  or,  failing 
to  agree,  the  same  shall  then,  at  the  written  request  of  either 
party,  be  submitted  to  competent  and  impartial  arbitratoiSi 
one  to  be  selected  by  each  party,  the  two  so  chosen,  in  case 
of  disagreement,  to  select  a  third,  and  the  award  of  any  two 
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€f  whom,  in  writing,  under  oath,  shall  be  binding  and  oonoln- 
«iTe  ae  to  the  amount  of  snoh  loea  or  damage,  but  shall  not 
determine  the  yallditj  of  the  contract,  nor  the  liability  of  this 
eonnpanj,  nor  any  other  qaestion,  except  the  amount  of  such 
lofls  or  damage.*' 

^  It  is  farthermore  hereby  expressly  provided  and  mutually 
agreed  that  no  suit  or  action  against  this  company  for  the  re- 
covery of  any  claim  by  virtue  of  this  policy  shall  be  sustain* 
able  in  any  court  of  law  or  chancery  until  after  an  award 
ahall  have  been  obtained  fixing  the  amount  of  such  claim  in 
the  manner  above  provided/' 

These  conditions  were  set  forth  in  the  answer,  and  it  is 
averred  therein  'Uhat  no  such  award  has  been  obtained,  nor 
has  defendant  had  an  opportunity  to  obtain  such  an  award/' 
because  defendant  ^'agreed  with  plaintiflf  that  no  such  award 
oould  be  made  or  obtained  until  after  plaintiff  had  paid  the 
premium  aforesaid,  and  furnished  defendant  notice,  in  writ- 
ing, forthwith  of  a  claim  for  loss,  nor  until  an  inventory  had 
been  made,  naming  the  quantity,  quality,  and  cost  of  each 
article;  and  defendant  avers  that  no  premium  has  ever  been 
paid,  no  notice  was  given  forthwith,  in  writing,  of  any  losSv 
nor  has  any  inventory  been  made  as  aforesaid,  nor  has  plain- 
tiff done  or  performed  any  of  the  conditions  precedent  to  b# 
performed  to  entitle  the  plaintiff  to  an  award  under  suisL  pus? 
posed  contract  of  insurance." 

The  defense  that  no  arbitration  or  award  was  had  fixing  ttie 
amount  of  said  loss  appears  to  be  without  force  when  oonsid* 
ered  in  connection  with  the  facts  shown  in  this  case.  It  ap- 
pears that  very  soon  after  said  loss  occurred,  when  plaintiff 
sought  an  adjustment  and  payment  thereof,  she  was  met  by 
a  denial  on  the  part  of  defendant,  through  said  agent  Seyde, 
of  all  liability  under  said  policy,  and  the  assertion  that  said 
policy  was  not  in  force  when  said  loss  happened.  Defendant 
has  constantly  maintained  that  position,  and  consistently  de- 
clined to  entertain  any  claim  of  plaintiff  relating  to  said  in- 
surance, or  to  proceed  in  any  manner,  either  by  arbitration  or 
otherwise,  towards  an  adjustment  and  settlement  of  said  loss. 
Under  these  conditions,  plaintiff  could  not  obtain  an  award 
of  the  amount  of  said  loss  by  arbitration  by  the  mutual  co- 
operation of  both  parties  in  choosing  arbitrators  and  otherwise 
proceeding  as  provided  by  the  policy,  and  for  this  reason  she 
is  not  prejudiced  by  the  absence  of  such  arbitration  and  award. 
Moreover,  the  arbitration  provided  for  in  said  policy  was  to 
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take  place  when  disagreement  aroee  as  to  amouiit  of  Ioik.    N« 
such  disagreement  erer  arose  oonoerning  the  amount  <if  ibm 
loss  in  question.    The  disagreement  in  this  case  was  an  stbso- 
lute  and  unconditional  denial  of  the  existence  of  said  aUeged 
policy,  or  any  liability  thereon  by  defendant;  while  plaintiff 
maintained  on  her  part  that  said  policy  was  in  force  whea 
said  loss  occurred,  and  that  defendant  was  liable  therefor  t* 
the  amount  stated  in  said  policy.    Defendant,  oonaistentljr 
with  the  position  it  assumed  as  to  said  alleged  policy,  and  its 
liability  thereunder,  repelled  erery  effort  made  on  the  part  at 
plaintiff  to  obtain  an  adjustment  of  said  loss.    It  {dainly  a^ 
pears  from  the  attitude  of  the  parties  that  the  occasion  for 
resorting  to  arbitration  did  not  and  could  not  arise  while  sach 
attitudes  were  maintained:  Randail  ▼•  American  Fire  In^  Ca^ 
10  Mont.  840;  24  Am.  8t  Rep.  50,  and  oases  cited.    Tha  aa- 
sertion  of  that  defense  appears  strangely  inconsistent   and 
illogical  when  yiewed  in  connection  with  other  positions  as- 
sumed  by  defendant  in  its  answer,  because,  insisting   that 
arbitration  should  have  been  had  to  ascertain  the  amouul  *>£ 
loss  carries  with  it  the  implication  that  a  oontraot  of  insur- 
ance existed;  that  defendant  was  liable  in  some  amount;  thai 
merely  an  erroneous  yaluation  of  the  property  destroyed  was 
made  by  plaintiff;  and  that  defendant  would  have  co-operated 
in  seeking  an  agreement  as  to  the  amount  of  loss,  and  oob- 
curred  in  such  arbitration,  if  necessary.    These  implications 
are  in  direct  antagonism  to  the  main  ground  of  defense  set  uf^ 
namely,  that  the  alleged  policy  of  insurance  was  not  in  foroa 
It  is  further  contended  by  appellant  that  the  .oondition  of 
said  policy  was  not  fulfilled  on  the  part  of  plaintiff  in  refei^ 
ence  to  giving  notice  of  such  loss  to  defendant.    The  policy 
required  that  '*  persons  sustaining  loss  or  damage  by  fire  shall 
forthwith  give  notice,  in  writing,  to  the  company."    It  is  noi 
pretended  that  notice  was  withheld,  or  that  defendant  did  not 
have  actual  and  immediate  notice  of  said  loss.    The  facts 
show  that  defendant  had  notice,  through  its  said  agent,  Seyde, 
at  the  place  where  said  fire  occurred,  and  had  full  knowledge 
of,  and  opportunity  to  investigate,  said  loss;  that  plaintiff,  is 
person  and  by  her  agent,  immediately  after  said  fire,  comma* 
nicated  with  defendant  through  said  agent  Seyde  concerning 
the  policy  in  question,  and  the  alleged  loss  thereunder,  and 
submitted  said  policy  to  defendant,  through  said  agenti  bnl 
no  written  notice  was  then  given.    It  further  appears  withool 
dispute  that  defendant,  through  said  agent,  without  waitiog 
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far  farmal  written  notice  of  said  loss,  interposed  in  ihe  matter 
of  plaintiff's  elaim  of  insaranoe  under  said  policy,  and  as- 
serted to  plaintiff  that  defendant  was  not  liable  nnder  said 
I>olicy,  which  plaintiff  was  claiming  to  exist  between  herself 
and  defendant.    These  facts  show  that  all  reason  for  giving 
such  notice  in  writing  was  removed  by  the  presence  and  con* 
duct  of  defendant  in  relation  to  the  matter  in  question:  Clark 
▼.  New  England  etc.  Ins.  Co.^  6  Gush.  842;  53  Am.  Dec.  44.   It 
ifl  a  principle  sanctioned  by  universal  approval  that  even  the 
force  of  law  ceases  when  the  reason  therefor  ceases.    Another 
principle  is,  that  notice  required  in  proceedings  of  most  solemn 
nature  may  be  waived  by  appearance  and  participation  of  the 
parties  concerned  in  the  proceedings  in  question.     Neverthe- 
less, plaintiff,  in  seeking  to  carry  out  the  requirements  of  said 
policy  on  her  part,  on  or  about  the  thirtieth  day  after  said 
fire  occurred,  delivered  to  defendant,  through  said  agent,  a 
written   notice  of  the  occurrence  of  said  loss.     Defendant^ 
through  its  general  agents,  Brown,  Craig,  A  Co.,  returned  said 
papers,  saying:   "We  received  through  Mr.  Charles   Seyde, 
agent  for  the  Phoenix  Insurance  Company  of  Brooklyn,  at 
Miles  City,  your  letter  to  him,  notifying  him  of  the  burning 
of  the  property  claimed  by  you  as  insured  by  said  company 
nnder  policy  No.  94,415."     After  thus  receiving  said  paper, 
and  referring  to  it  as  '^  notifying  "  said  agent  of  said  loss,  de- 
fendant claims  in  its  defense  to  this  action  that  it  was  not 
such  a  notice.    The  claim  that  the  company  had  no  sufficient 
notice  of  said  loss  is,  we  think,  without  merit 

The  substantial  issue  in  this  case  was  whether  or  not  the 
premium  for  said  insurance  had  been  paid  by  plaintiff.  The 
pleadings  on  the  part  of  plaintiff  alleged  the  payment  of  the 
premium  required  by  defendant  for  said  policy.  On  the  part 
of  defendant  it  was  denied  that  any  consideration  for  the  alleged 
insurance  had  been  paid,  and  that  for  such  delinquency  the 
policy  in  question  had  been  canceled  before  the  fire.  Upon 
this  issue  the  jury  found  for  plaintiff,  and  there  is  evidence  in 
the  record  sustaining  that  finding.  The  policy  bears  date 
August  4,  1888,  and  it  appears  therefrom  that  it  was  first  is- 
sued in  consideration  of  $13.20;  and  it  is  recited  in  the  policy 
that  ^^the  Phceniz  Insurance  Company  of  Brooklyn,  New 
York,  in  consideration  of  the  conditions,  limitations,  and  re- 
quirements of  this  policy,  hereinafter  mentioned,  and  of  tho 
rece'  t  by  this  company  of  $13.20,  will  indemnify  Mary  IL 
Bavage  of  Livingston,  Montana,  against  loss  or  damage  by 
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fire  to  the  following  specified  and  located  property,  only  to  an 
amoant  not  exceeding  the  actual  cash  yalue  of  the  property 
herein  described  at  the  time  of  each  loss,  and  in  no  event  to 
exceed  $800."    Gteorge  Savage,  plaintiff's  son,  testified  that 
eonie  time  daring  August^  1888,  money  was  left  with  him  by 
plaintifi''s  husband,  sufficient  to  pay  said  premium  of  $18.20 
to  said  agent  Seyde,  and  that  be  was  requested  to  pay  the 
same  to  said  agent;  that  on  the  following  morning  after  he 
received  said  money  he  went  over  and  paid  Mr.  Seyde  the 
amount,  being  something  over  $13.     He  testified  that  two  or 
three  weeks  afterwards  *'  they  sent  me  money  from  Livinga- 
ton,  to  pay  the  balance  on  the  policy  to  Mr.  Seyde.     It  was 
eix  or  seven  dollars;  somewhere  along  there.    I  cannot  state 
the  amount.     I  went  there  and  paid  Mr.  Seyde  seven  or  eight 
dollars.     He  wanted  to  know  if  I  wanted  the  policy.     I  told 
him  'No,'  but  that  he  could  send  it  to  Livingston."     This 
witness  further  testified  that  he  did  not  know  whether  thoee 
payments  were  intended  to  apply  on  the  policy  in  question  or 
not. 

Charles  W.  Savage,  husband  of  the  plaintiff,  testified  that 
the  policy  in  question  was  issued  somewhere  about  the  1st  of 
August,  and  was  sent  to  him  at  Livingston.    In  the  oourse  of 
his  testimony,  he  said:  *^  I  came  down  here  [Miles  City]  dur- 
ing the  latter  part  of  August  on  business,  and  while  here  went 
to  Mr.  Seyde's  office  to  pay  for  this  policy,  but  could  not  get 
in.     Saw  my  son  Gteorge.    Told  him  I  went  to  pay  for  that 
policy,  and  would  leave  the  money  with  him,  and  told  him  to 
go  and  pay  it    Gave  him  fifteen  dollars.    I  told  him  it  was 
something  about  fourteen  dollars.     Did  not  owe  Seyde  any 
premiums  for  insurance,  except  on  this  particular  policy,  at 
that  time.     About  the  latter  part  of  August  I  received  a  letter 
from  Mr.  Seyde,  stating  that  the  rate  had  been  raised,  and 
wanted  the  policy  returned.     I  returned  this  policy  to  Mr. 
Seyde.     He  stated  the  amount  had  been  raised,  but  I  don't 
remember  the  exact  amount     I  sent  back  the  policy  to  Mr. 
Seyde,  and  a  check  payable  to  my  son  George  for  ten  dollars, 
and  told  him  to  pay  whatever  the  premium  was.    The  policy 
was  returned  to  me  some  time  during  the  month  of  September. 
This  red  ink  indorsement  was  on  the  face  of  it  at  that  time." 
A  letter  from  said  agent  Seyde  was  identified  by  this  witness 
as  the  one  which  accompanied  the  policy  in  question  when  it 
was  first  BAnt  to  Livingston,  which  letter  was  introduced  in 
-evidence,  and  reads  as  follows:    *'  Your  Phoenix  policy  Nob 
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1,020,  on  fdrniture  in  dwelling  in  rear  of  store,  expired  on  the 
4th  instant  Under  instructions  of  Mr.  George  Savage,  I  hav» 
renewed  the  risk,  and  hand  yon  inclosed  new  policv,  N<k 
94,416.  Your  remittance  of  $45,  of  July  23d,  came  duly  to 
hand.  Many  thanks."  Witness  Charles  W.  Savage,  in  his 
testtmony,  explained  that  the  remittance  of  forty-five  dollars, 
mentioned  in  said  letter,  had  no  relation  to  policy  No.  94,4 IS 
in  question  in  this  case,  but  was  in  payment  for  another  pol* 
icy  witness  had  received  from  said  agent.  In  this  connection 
the  witness  said:  *'  I  paid  Mr.  Seyde  everything  I  owed  him. 
That  payment  of  forty-five  dollars,  with  other  payments,  sefp 
tied  everything  I  owed  him." 

In  two  instances,  witness  Charles  W.  Savage  testifies  that 
when  said  money  was  left  with  George  Savage  to  pay  the 
respective  amounts  called  for  as  premium  on  the  policy  io 
dispute  in  this  case,  no  other  sum  was  owing  to  said  agent 
for  insurance  policies  issued  to  members  of  the  Savage  family 
at  Livingston.  This  witness  testifies  that  the  money  left 
with  George  Savage  to  pay  said  agent  was  for  the  purpose  of 
making  the  payments  required  on  the  policy  in  question  in 
this  action,  and  if  no  other  money  was  owing  to  said  agent  on 
any  other  account  at  the  time  by  members  of  the  Savage 
family  at  Livingston,  these  facts,  which  are  not  disputed  by 
any  testimony  ofifered  on  the  part  of  defendant,  tend  to  show 
that  said  payments,  if  made,  were  made  upon  the  policy 
in  dispute  here,  notwithstanding  George  Savage  did  not  know 
on  what  particular  policy  the  payments  were  intended  to  ap-^ 
ply. 

The  indorsement  on  the  policy  mentioned  in  the  testimony 
of  Charles  W.  Savage  reads  as  follows:  — 

**  Indorsement:  Milbs  City,  Mont.,  Sept  20,  1888. 

*'The  rate  on  this  risk  having  been  advanced  to  $2.75,  the 
receipt  of  $6.80  additional  premium  is  hereby  acknowledged. 

"  Chas.  W.  Sbydb,  Agent." 

This  indorsement  was  said  to  have  been  made  in  red  ink, 
and  its  terms  positively  declare  the  receipt  of  said  sum  of 
$6.80  as  additional  premium  on  said  policy  by  said  agents 
With  this  indorsement  said  policy  was  returned  and  delivered 
to  plaintiff.  According  to  the  testimony  of  agent  Seyde  when 
he  made  and  delivered  this  acknowledgment  of  receipt  of 
said  latter  sum,  neither  that  sum  nor  the  original  sum  ot 
$13.20,  premium  first  required,  had  been  paid,  and  yet  he  in« 
dorsed  on  the  policy  a  direct  and  positive  acknowledgment 
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of  the  receipt  of  said  $6.80,  and  deliyered  the  policy  to  plain* 
tiff.  This  would  seem  to  be  a  peoaliar  method  of  doing 
buBinesB  if  he  waa  not  paid  said  sum.  His  testimony  Is  in 
direct  conflict  with  the  testimony  of  Oeorge  Sayage  as  to  the 
payments  which  the  latter  asserts  he  made«  and  this  is  the 
principal  conflict  in  the  testimony  offered  in  the  case.  (Seorge 
Sayage  testified  that  he  paid  the  amounts  required  at  two 
different  times.  Chnrles  W.  Sayage  testifies  that  he  delivered 
those  two  sums  to  his  s&n  Oeorge,  with  direction  to  make  said 
payments;  and  in  addition  to  this,  it  is  shown  without  di^ 
pute  that  the  policy,  after  receiving  the  indorsement  a<^ 
knowledging  the  receipt  of  $6.80  thereon,  was  forwarded  to 
Livingston  by  said  agent.  This  latter  circumstance,  shown  in 
evidence,  may  have  been  the  preponderating  fact  which  drew 
the  minds  of  the  jury  to  the  conclusion  shown  in  its  verdict. 

Appellant  argues  that  the  premium  on  $800  insurance  at 
the  rate  stated,  $2.75  per  hundred,  would  amount  to  $22,  and 
plaintiff  does  not  claim  to  have  paid  more  than  $20;  therefore 
plaintiff  did  not  pay  the  full  amount  of  the  premium  at  said 
rate  required  for  said  policy.  That  is  true,  f^nd  shows  a  mis- 
take on  the  part  of  defendant  through  its  agent  Seyde;  but 
it  does  not  follow  that  the  insurance  fails  because  defendant 
did  not  charge  as  much  premium  therefor  as  it  may  have 
proposed  to  charge.  If  $13.20  was  sufficient  consideration 
for  the  issuance  of  the  policy  in  the  first  instance,  $6.80  ad- 
ditional premium  would  be  sufficient  consideration  for  the 
reissuance  thereof. 

Counsel  for  appellant  insists  that  it  is  shown  by  the  evi- 
dence that  said  policy  was  canceled  prior  to  the  loss.  The 
condition  of  the  policy  as  to  the  termination  thereof  reads  as 
follows:  ''This  insurance  may  be  terminated  at  any  time  at 
the  request  of  the  assured,  in  which  case  the  company  will 
retain  only  the  cu3tomary  short  rates  for  the  time  the  policy 
has  been  in  force.  The  insurance  may  also  be  terminated  at 
the  option  of  the  company,  on  giving  notice  to  that  effect, 
and  refunding  a  ratable  proportion  of  the  premium  for  the 
unexpired  term  of  the  policy."  It  is  alleged  in  defendant's 
answer  that  ''on  the  seventh  day  of  December,  1883,  defend- 
ant, through  its  said  agent,  Charles  W.  Seyde,  by  registered 
letter  addressed  to  Charles  W.  Savage,  agent  and  husband  of 
the  plaintiff  at  Livingston,  which  letter  was  duly  reoeived  by 
the  plaintiff  in  this  action,  notified  the  plaintiff  of  the  effect 
of  her  failure  to  pay  the  $22  agreed  upon  as  before  stated, 
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and    directed   her  attention  to  the  cancellation  conditions 
0if  her    policy;  but  to  pay  said  premium,  plaintiff  then  and 
there  refused,  and  the  same  has  not  been  paid."    This  ayer* 
ment  is  not  to  the  effect  that  said  policy  was  canceled  by 
defendant  by  complying  with  its  terms  in  that  respect,  but 
the  averment  is,  that  in  said  communication  to  plaintiff,  de* 
fendant  ^  directed  her  attention  to  the  cancellation  conditions 
^  her  policy."    Moreover,  it  is  admitted  that  defendant  did 
not  refund,  or  offer  to  refund,  the  amount  of  unearned  pre- 
mium, as  part  of  the  act  of  cancellation  of  said  policy,  if  de* 
fendant  intended  to  cancel  the  same.    If  the  premium  was 
paid,  as  found  by  the  jury,  the  terms  of  the  policy  required 
defendant  to  refund  a  ratable  proportion  thereof  in  order  to 
terminate  the  policy;  and  it  was  not  within  the  conditions  of 
the  policy  to  terminate  it  arbitrarily,  without  fulfilling  that 
requirement,  by  calling  the  attention  of  the  assured  to  the 
cancellation  condition  of  the  policy. 

Appellant  contends  that  the  court  committed  error,  both  in 
giving  certain  instructions  to  the  jury,  and  in  refusing  to  give 
ethers  requested  by  appellant.  We  have  carefully  reviewed 
the  instructions,  and  find  that  the  law  applicable  to  the  case 
is  fairly  and  fully  presented  to  the  jury  in  them.  These  in* 
Btructions,  we  observe,  are  very  favorable  to  defendant,  and 
we  find  no  error  in  this  branch  of  the  case. 

Neither  the  assignments  of  error,  nor  the  proposition  that 
the  verdict  is  unsupported  by  evidence,  can  be  sustained* 
The  judgment  and  the  order  overruling  defendant's  motion  for 
new  trial  will  therefore  be  affirmed. 

Blakb,  C.  J.,  and  Ds  Witt,  J.,  concur. 


In 8ITRAN0S  —  GOKDmON  AS  TO  ABBTTBATIOBr  ->  HoW  WaIVBD  BT  THS  !«• 

SirKXR.  —  This  waiver  takes  place  when  after  a  loss  the  insurer  receives  the 
froofs  of  the  amount  of  loss,  without  objecting  thereto,  but  denies  his  liabil- 
itjroQ  the  ground  that  the  policy  does  not  exist  and  was  canceled  before  the 
loss:  Famum  ▼.  Phanix  /fis.  Co.,  83  OaL  240,  17  Am.  St.  Rep.  238^  and  nott. 
gee  also  notes  to  Cimtinental  Ins.  Co.  ▼.  WiUon^  23  Am.  St  Rep.  724^  and 
MvereU  ▼.  London  etc  Iw.  Co.,  24  Am.  St.  Rep.  503. 

IvsuRAHOB — Waiter  of  Proof  of  Loss.  —  A  denial  of  all  liability  by  the 
iMurer  on  the  ground  that  the  policy  was  not  in  force  at  the  time  of  the  loss 
by  reason  of  the  failure  of  the  assured  to  pay  his  premium  as  provided,  dis- 
penses with  necessity  of  furnishing  preliminary  proofs  of  losst  Phosnix  /ml 
Cbu  V.  Baekelder^  82  Neb.  400;  29  Am.  St.  Rep.  443,  and  not«  with  oases 
•allected. 

Insurancb— SuFFiciRNCT  of  Koncs  of  Canosllation  ov  Fouort  Ses 
Jhmtpit  V  Pkoa^  /m.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  288. 
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[U  MOMTAXA,  a».] 
IVBMW-— QOALinOATIOVl   Of — OHNION  FBOK  RBAVIHa  Kl 

Juror  who  states  opoa  his  examiaation  that  he  has  formed  and  ez| 
an  opinion  aboat  the  case  from  what  he  has  read  ia  newspapers  and.  f  i 
hearsay  which  it  would  take  OTidence  to  remove,  bnt  who  states  thMt  bm 
does  not  know  the  accased,  has  no  bias  or  prejudioe  against  him,  mad 
ean  fairly  and  impartially  try  the  case  aooording  to  the  law  and  tb«  •▼!- 
dence,  and  a  true  verdict  render,  is  oompetent  to  act  as  a  juror  ander 
•ttbdivision  11  of  section  287,  eriminal  practice  act  of  Montana  tomch,* 
ing  the  qualifications  of  jurors. 

Ambavvt  to  Mvrobr  ^  iHDierMSNT  ^DncRiPTTOir  of  Wbaposc.  —  An  in- 
dictment for  an  assault  with  intent  to  murder,  at  common  law  or  iuid«r 
a  statute,  which  does  not  specify  the  instrument  necessary  to  be  tt^ad, 
need  not  state  the  instrument  or  means  employed  by  the  assiilant  Xm 
effectuate  the  murderous  intent.  The  means  of  effecting  the  mnrderoae 
intent,  or  the  eircnmstances  evincive  of  the  design  with  whidi  the  act  is 
done,  are  matters  of  evidence  to  the  jury  to  demonstrate  the  intent  aad 
not  necessary  to  be  incorporated  in  the  indictment. 

AuAULT  TO  Murder — SurnouifOT  Of  Evidenor  to  CoMVior.  — On  the  trial 
'ji  an  assault  with  intent  to  murder,  evidence  that  the  accused  threatened 
to  kill  the  person  assaulted  and  shot  at  him  several  times  with  a  large 
pistol  loaded  with  gunpowder  and  bullets,  wounding  him  with  at  least 
one  bullet,  is  sufficient  to  show  a  present  ability  to  oommit  the  erime 
charged  and  to  support  a  conviction. 

Conviction  of  an  assault  with  intent  to  murder. 

Subdivision  11   of  section  287,  criminal  practice  act  of 
Montana  provides, ''  that  if  a  juror  state  that  he  has  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, the  court  will  thereupon  proceed  to  examine  such  juror 
as  to  the  ground  of  such  opinion,  and  if  it  appear  to  have  been 
formed  unon  reading  newspaper  statements,  communications, 
comments,  or  reports,  or  upon  rumor  or  hearsay,  and  not  upon 
conversations  with  witnesses  of  the  transaction,  or  reading 
reports  of  their  testimony,  or  hearing  them  testify,  and  the 
juror  state,  on  oath,  that  he  feels  able,  nothwithstandinj^  such 
opinion,  to  render  an  impartial  verdict  upon  the  law  and  the 
evidence,  the  court,  if  satisfied  that  he  is  impartial,  and  will 
render  such  verdict,  may,  in  its  discretion,  admit  him  as  com* 
petent  to  serve  in  such  case." 

Corbett  and  Wellcome,  for  the  appellant. 

Henri  J.  Haskell,  attomey^eneral  for  the  $tale,  respondent 

Harwood,  J.  During  the  examination  of  jurors  as  to  theif 
qualification  to  sit  in  the  trial  of  this  action,  defendant  obaI« 
lenged  one  of  them  on  the  ground  that  he  was  diaqualifled 
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becanse  of  having  formed  and  expressed  an  opinion  on  the 
merits  of  the  case,  and,  such  challenge  being  overraled,  defend- 
ant excepted,  and  assigns  the  ruling  of  the  court  as  error. 
Upon  examination,  the  juror  stated  that  he  had  read  what  pur* 
ported  to  be  a  statement  of  the  facts  involved  in  the  case, 
"simply  as  a  matter  of  current  news";  that  he  had  never 
heard  anythinfi^  else  about  the  case;  that  he  had  formed  and 
expressed  an  opinion  on  what  he  read,  which  would  require  evi- 
dence to  remove;  but  he  said:  "  Notwithstanding  what  I  have 
read  about  this  case  in  the  newspapers,  and  what  I  have  other- 
wise heard  about  it,  or  anv  opinion  that  I  may  have  had 
in  regard  to  it,    I  think  I  could  sit  in  this  jury  box,  and 
try  this  case,  and  render  a  verdict  according  to  the  evidence 
and  the  law,"     And  upon  further  examination  by  the  court 
upon  the  same  point  the  said  juror  stated  to  the  court  as  fol- 
lows: *'I  feel  that,  notwithstanding  that  opinion,  I  could  sit 
on  the  jury,  and  fairly  and  impartially  try  this  action,  and  a 
true  verdict  render  according  to  the  law  and  evidence.     I  do 
not  know  the  defendant,  William  Sheerin.     I  have  no  bins  or 
prejudice  against  him.     I  do  not  know  of  any  reason  why  I 
cannot  fairly  and  impartially  try  this  case  according  to  the  law 
and  the  evidence,  and  a  true  verdict  render  under  tlie  instruc- 
tions as  given  me  by  this  court."    The  ruling  of  the  court  in 
refusing  to  sustain  defendant's  challenge  of  this  juror  for  cause 
18  in  harmony  with  the  provisions  of  the  eleventh  suhdivision 
of  section  287,  third  division  of  the  compiled  statutes,  and  the 
views  expressed  in  Territory  v.  Bryson^  9  Mont  32,  concerning 
the  application  of  said  statute,  which  we  approve.     The  an- 
swers of  said  juror  on  oath  clearly  brought  him  within  the  prc^ 
visions  of  the  statute  cited. 

Appellant  was  indicted  for  the  crime  of  assault  with  intent 
to  comrnit  murder,  and  convicted  of  the  same.  After  convic- 
tion, motion  was  made  in  arrest  of  judgment,  on  the  alleged 
ground  that  the  facts  stated  in  the  indictment  do  not  consti- 
tute a  public  offense,  in  that  it  is  not  shown  that  defendant 
possessed  "  a  present  ability  "  to  commit  the  crime  with  wliich 
he  is  charged,  because  the  indictment  fails  to  allege  that  the 
weapon  used  in  the  assault  was  a'* deadly  weapon."  Sjiid  ino- 
tioQ  was  overruled  by  the  trial  court,  and  appellant  insists  on 
the  same  objection  here.  The  indictment  (omitting  the  for- 
mal portions)  charges  as  follows:  "  That  one  William  Sht^erin, 
late  of  the  county,"  etc.,  *'  on  or  about  the  first  day  of  March, 
1891, at,"  etc.,  ^unlawfully,  willfully,  and  feloniously,  with  a 
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revolving  pistol,  loaded  with  powder  and  leaden  bullets,  whieh 
he,  the  said  William  Sheerin,  then  and  there  held  in  his  hand, 
made  an  assault  upon  Anthony  Lavan,  with  an  intent  then 
and  there  nnlawfally,  willfully  and  feloniously,  with  malice 
aforethought,  to  kill  and  murder  the  said  Anthony  Lavan^" 

The  statute  under  which  this  indictment  ia  laid  is  section 
69,  fourth  division  of  the  compiled  statutes,  and  reads  as  fol- 
lows: '*  An  assault  with  intent  to  commit  murder,  rape,  the 
infamous  crime  against  nature,  mayhem,  robbery,  or  grand 
larceny,  shall  subject  the  offender  to  imprisonment  in  the 
state  prison  for  a  term  not  less  than  one  year  nor  more  than 
fourteen  years."    It  is  observed  that  the  statute  defining  thia 
offense  '^  of  assault  with  intent  to  commit  murder  "  does  not 
mention  any  particular  weapon  or  means  used  to  effectuate 
the  purpose,  or  evince  the  intent,  like  section  60  of  the  same 
title,  which  defines  ^assault  with  a  deadly  weapon,  inatru- 
ment,  or  other  thing,  with  intent  to  inflict  upon  the  person  of 
another  a  bodily  injury.''    An  assault  with  intent  to  commit 
murder    may  be   made,  *' coupled  with  a  present  ability" 
(Comp.  Stats,  div.  4,  sec.  58),  without  the  use  of  a  deadly 
weapon;  as,  for  instance,  the  hands  of  a  strong  person  vio- 
lently seized  on  the  throat  of  a  weak  one,  with  intent  to 
murder  the  latter.    Here  the  intent  might  as  surely  be  ac- 
complished without,  as  with,  the  use  of  some  deadly  wea. 
pon;   or  a  felonious  attempt  by  a  strong  person  to  cast  a 
weaker  one  over  a  precipice,  or  the  like,  with  intent  to  de- 
stroy the  life  of  the  latter,  where  the  circumstancea  show 
that  the  assailant  was  able  to  accomplish  the  act,  and  that 
its  accomplishment  would   undoubtedly  effect  the  purpose 
intended.    Here  would  appear  to  be  all  the  elements  of  as- 
sault with  intent  to  murder,  without  the  use  of  ^a  deadly 
weapon,  instrument,  or  thing,"  strictly  speaking. 

The  greater  weight  of  authority  appears  to  be  against  the 
position  taken  by  appellant's  counsel  on  this  point.  In  speak- 
ing of  the  requisites  of  an  indictment  for  the  crime  under 
consideration,  Mr.  Bishop  says:  **  Where  it  is  a  statutory  crime 
to  assault  any  one  with  intent  to  kill  him,  to  murder  him,  or 
the  like,  the  indictment  need  only  charge  that  the  defendant, 
at  a  time  and  place,  ^  did  make  an  assault'  on  a  person  named, 
or,  in  some  other  form  of  words,  did  what  else  is  necessary  to 
be  alleged  in  an  indictment  for  simple  assault,  *  with  intent 
then  and  there  feloniously,  willfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder'  such  person.    Of  course,  if  the 
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•taiute  requires  a  battery  also  to  coDstitate  the  ofTenee,  it 
must  be  alleged;  otherwise  it  need  not  be.    But  in  the  ab- 
sence of  anything  special  in  the  statute,  the  manner  of  the 
assault  or  of  the  beating,  or  the  kind  of  weapon,  need  not  be 
stated":  2  Bishop's  Criminal  Procedure,  sec.  77,  and  oases 
cited.     In  the  case  of  State  ▼.  Oroft^  16  Tex.  676,  the  indiei- 
ment  was  like  the  one  at  bar  in  respect  to  the  point  under 
cooHideration,  and  was  held  good.    Mr.  Wharton  also  lays 
down  the  same  doctrine  as  to  the  essential  averments  of  an 
indictment  for  the  crime  under  consideration,  saying:  '^In  an 
indictment  for  an  assault  with  intent  to  murder  it  is  not 
necessary  to  state  the  instrument  or  the  means  made  use  of  by 
the  assailant  to  effectuate  the  murderous  intent '^  Wharton's 
Criminal  Pleading  and  Practice,  8th  ed.,  sec.  169,  and  cases 
cited.    Again,  in  his  work  on  Criminal  Law,  8th  ed.,  sec.  644, 
Mr.  Wharton  observes:  ^*  In  an  indictment  for  an  assault  with 
intent  to  murder  at  common  law,  or  where  the  statute  does 
not  specify  the  instrument,  it  is  not  necessary  to  state  the 
instrument  or  means  made  use  of  by  the  assailant  to  effectuate 
the  murderous  intent.    The  means  of  effecting  the  criminal 
intent,  or  the  circumstance  evincive  of  the  design  with  which 
the  act  was  done,  are  considered  matters  of  evidence  to  the 
jury  to  demonstrate  the  intent  and  not  necessary  to  be  incor- 
porated in  an  indictment.''    In  People  v.  English^  30  Cal.  216, 
the  court  say:  **  The  indictment  charges,  in  substance,  that 
the  defendant  feloniously  assaulted  one  Derbin  with  a  pistol 
loaded  with  powder  and  ball,  with  intent  him,  the  said  Derbin, 
of  his  malice  aforethought,  to  kill  and  murder.    The  demurrer 
to  the  indictment  was  properly  overruled.    The  indictment 
contains  all  the  terms  that  enter  into  the  description  of  the 
offense,  as  given  in  the  statute,  together  with  allegations  re- 
lating to  the  character  of  the  weapon  used.*'    It  is  unneces- 
sary to  multiply  citations  to  establish  the  correctness  of  this 
holding,  because  the  authors  on  criminal  law  and  procedure 
have  cited  numerous  authorities  in  support  of  the  rule  laid 
down  as  quoted  above:  See  also  Territory  v.  Milroy^  8  Mont. 
361.     We  conclude  that  appellant's  objection  to  the  indict- 
ment is  not  well  taken. 

It  is  further  contended  by  appellant  that  the  evidenoe  does 
not  support  the  verdict  of  conviction,  because  the  evidence 
does  not  show  that  defendant  '^  had  a  present  ability  to  com« 
mit  the  crime  charged."  We  cannot  sustain  this  assignment 
The  testimony  of  several  eyewitnesses  to  the  assault  is  to  the 
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•flTeot  thai  the  weapon  used  was  a  41*caliber  reTolving  pistol, 
loaded  with  gunpowder  and  bulIeU.  Said  weapon  was  ideo- 
tified  and  exhibited  to  the  jury  and  the  court  at  the  tri&L 
The  testimony  is  to  the  effect  that  only  a  few  minatei  prior 
to  the  assault  defendant  threatened  to  kill  Lavan,  the  persoo 
assaulted,  and  that  defendant  deliberately  discharged  said 
pistol  at  Lavan  several  times,  striking  and  wounding  him  in 
the  side  with  at  least  one  bullet,  which  passed  entirely  through 
his  body.  There  is  no  question  but  that  the  testimony  oon* 
tained  in  the  record  is  sufficient  to  support  conviction. 

The  order  of  this  court  will  be  that  judgment  of  the  trial 
court  be  affirmed,  and  be  carried  into  effect  according  to  the 
terms  thereof. 

Blake,  C.  J.,  and  Db  Witt,  J.,  concur, 

JuBORs — DisQUALmDATioirs  —  OPINIONS  VBoif  Rbaoino  NsWVAPSBa 
A  jaror  it  not  disqualified  to  try  a  oriminal  oase  becaoaa  he  has  aa  opinioa 
founded  upon  rumor  or  newspaper  statements,  if  he  has  expressed  no  opin- 
ion and  swears  that  he  can  fairly  and  impartially  render  a  verdict  accordiaf 
to  the  law  and  the  eTidence:  8p9e$  t.  People,  122  lU.  1;  3  Am.  St.  Rep.  820; 
People  T.  Oage,  62  Mieh.  271;  4  Am.  St.  Rep.  864;  Guetig  ▼•  State,  66  Ind. 
94;  32  Am.  Rep.  99,  and  note;  People  t.  Barker,  60  Mich.  277;  I  Am.  St^ 
Rep.  601;  and  see  extended  note  to  this  case  diacnssinfi;  the  Tarioos  die- 
qualifications  which  will  exclude  jurors  from  acting.  See  also  extended 
note  to  Commonwealth  t.  Brown,  9  Am.  St.  Rep.  744,  discnssiug  the  rejectioa 
of  jurors  for  bias;  also  extended  note  to  Smith  t.  Bamea,  36  Am.  Dec  521, 
on  preconceived  opinions  as  gronnds  for  challenge  to  jnrora. 

Assault  with  Intsnt  to  Kill — Indioticknt.  —  SormoiKNOT  ov:  Set 
Plate  T.  Staie,  121  Ind.  433,  16  Am.  St.  Rep.  40S,  and  note  at  page  411. 
ne  mode  of  making  an  assault  need  not  be  set  out  in  an  iadietmeat  for  sa 
■flsanlt  with  a  gun  **  loaded  with  powder  and  ball "  with  intent  to  kill:  SMt 
w.  Chandltr,  24  Mo.  371,  €9  Am.  Deo.  482,  and  note  with  mms  eoUeoti4 


Baymond  v.  Wimsbttb. 

(12  Montana,  661.] 

Pluonoi  mr  Afpsal  —  Rxvibw  ov  O&dbk  OysRacruvo  Duubsbl 
Error  in  overruling  a  demurrer  to  an  answer  will  not  be  reyiewed  en 
appeal  when  a  replication  has  been  filed  after  the  demarrer  has  been 
overruled,  and  the  answer  is  defectiTO  and  uncertain  in  form  of  aTer> 
ment,  or  in  such  matters  as  can  be  cured  by  Terdict.  Otherwise  when 
the  answer  fails  to  state  facts  sufficient  to  constitute  a  oanse  of  action. 

Watbr  Riohts — DiVNRSiON  —  Injunotion. ->  An  upper  proprietor  and 
Junior  appropriator  will  not  be  enjoined  from  diverting  a  certain  amonnl 
of  the  waters  of  a  creek  for  irrigation  purposes,  when  it  appears  thai 
such  creek  is  nos  a  running  stream  during  the  irrigating  season,  and 
that  daring  such  seaaon  none  of  the  waters  flowing  in  such  oreok  at  hii 
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point  <»f  diTenion  oah  in  the  oonne  of  iti  nataral  flow  reach  plaintiff's 
laaeh  fifteen  miles  below,  beoaose  the  watera  of  enoh  oreek  during  the 
Irrigating  eeaeon  of  eaoh  year  sink  into  the  ground  at  a  point  three  miles 
below  the  defendant's  ranch,  and  from  there  to  a  point  one  mile  below 
plaintiff's  ranch  the  channel  of  the  creek  is  entirely  dry  in  places. 
VFatba  KiORXS  —  Paiob  Appropriation  —  Divsrsiov  —  In/umotiov. 
Am  upper  owner  and  prior  appropriator  of  the  water  of  a  stream  for 
irrigation  pnrpcees  is  not  entitled  to  enjoin  a  lower  owner  from  dirort- 
ing  a  portion  of  it  dnring  the  irrigating  season,  on  the  gronn4  that  If 
■nob  water  was  not  diTcrted  it  might,  in  the  event  of  an  nnnsnal  flow 
im  the  stream,  reaoh  the  land  of  each  lower  owner,  when  it  appears  that 
in  the  natural  and  nsnal  flow  of  snoh  stream  no  water  reachee  his  land* 
for  the  reason  that  it  sinks  and*  the  channel  of  the  stream  becomes  en* 
tirely  dry  between  the  lands  of  such   owners  during  the  irrigating 


Watsb  Riohts  of  PaiOB  Appbopbiayob.  —  A  Pbiob  Appbopbiatob  of 
the  water  of  a  stream  has  a  right  to  insist  as  against  the  junior  appro- 
priator that  all  the  water  remain  in  the  stream  in  order  to  carry  the 
flow  down  to  his  point  of  diTorsion,  although  a  large  portion  of  it  is  lost 
by  oTaporation  and  percolation,  only  so  long  as  any  nsefnl  quantity 
thereof  would  reach  his  point  of  diversion  if  allowed  to  remain. 

Watkr  Rights  as  bbtwbbn  Sbviob  and  Junior  Appropbiatobs.  — A 
prior  appropriator  of  the  waters  of  a  stream  may  insist  as  against  the 
junior  appropriator  that  all  the  water  be  allowed  to  remain  in  the  stream 
only  BO  long  as  some  useful  quancity  thereof  will  reach  snoh  prior  ap- 
propriator *s  point  of  diversion,  and  when  it  is  shown  that  the  water 
diverted  by  the  junior  appropriator  for  a  useful  purpose  would,  if  not 
■o  diverted,  sink  and  disappear  before  reaching  the  prior  appropriator's 
point  of  diversion,  the  latter  is  not  entitled  to  an  injunction  to  compel 
the  former  to  allow  all  the  water  to  remain  in  the  stream. 

Action  to  enjoin  defendant  from  diverting  any  of  the  waters 
of  Sweetwater  Creek,  and  to  determine  ihe  priority  of  all  water 
rights  therein.  A  preliminary  injunction  was  granted  as 
prayed  for,  but  on  the  trial  the  court  found  defendant  entitled 
to  forty-five  inches  of  the  waters  of  said  creek  prior  to  plain* 
tiff's  rights  therein,  and  also  found  plaintiff  entitled  to  nine 
hundred  and  sixteen  inches  of  the  waters  of  said  creek  under 
various  appropriations  made  at  different  times.  The  court 
rendered  judgment  accordingly  enjoining  each  party  from  in- 
terfering with  the  rights  of  the  other.  Plaintiff's  motion  for 
a  new  trial  was  overruled  and  he  appealed  from  that  order 
and  also  from  the  judgment  The  following  statement  was 
prepared  by  Mr.  Justice  Harwood  as  being  necessary  to  an 
understanding  of  the  opinion. 

*^The  first  proposition  urged  by  appellant  is,  that  defendant's 
answer  fails  to  state  facts  sufficient  to  constitute  a  defense; 
and  this  assignment  will  require  a  consideration  of  the  allega- 
tions of  the  complaint  and  the  answer.    The  complaint  con- 
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tains  averments  nsual  in  such  cases,  in  sabstanoe  as  follows: 
That  plaintiff  is  the  owner  and  in  possession  of  certain  tracts 
of  land,  particularly  described  as  situate  in  Madison  County, 
state  of  Montana,  which  several  tracts  of  land  aggregate  al- 
together 1,360  acres,  that  the  same  is  agricultural  land  in 
character,  dry  and  arid,  but  valuable  for  the  production  of 
grain,  grasses,  and  vegetables,  which  can  bo  grown  thereon 
and  matured  with  the  aid  of  artificial  irrigation,  and  not 
otherwise;  that  said  land  lies  along  on  either  side  of  a  certain 
stream  of  water  known  as  *  Sweetwater  creek ';  that  in  order 
to  make  said  land  productive,  as  aforesaid,  plaintiff  and  his 
predecessors  in  interest,  at  certain  stated  dates,  appropriated 
certain  stated  quantities  of  the  waters  of  said  creek,  and  di- 
verted the  same  upon  said  land,  by  the  construction  of  irriga- 
ting ditches,  all  of  which  are  described,  and  are  alleged  to 
have  the  capacity  altogether  of  carrying  sixteen  hundred 
inches  of  water;  that  said  creek  contains  at  certain  seasons 
one  thousand  inches  of  water,  but  in  dry  seasons  it  has  not 
more  than  one  hundred  to  two  hundred  inches  at  the  point 
where  plaintiff's  first  ditch  taps  said  creek;  that  plaintiff  has 
enjoyed  the  uninterrupted  use  of  the  waters  of  said  creek,  since 
the  times  of  appropriating  the  various  quantities  thereof^  as 
alleged,  to  irrigate  his  said  land,  until  the  interruption  of 
defendant,  by  his  wrongful  taking  and  diversion  of  a  largs 
quantity  of  said  water,  as  alleged;  that  all  the  water  of  said 
creek  is  necessary  for  the  irrigation  of  plaintiff's  land,  all  of 
which  the  plaintiff  and  his  predecessors  in  interest  actually 
appropriated,  and  diverted  and  used  the  same,  in  the  years 
1873  and  1874,  by  the  means  and  for  the  purposes  aforesaid; 
that  about  the  15th  of  May,  1889,  defendant  wrongfully,  and 
without  plaintiff's  consent,  diverted  one  hundred  inches  of  tbs 
waters  of  said  stream,  to  which  plaintiff  was  entitled,  and  that 
on  or  about  the  20th  of  May,  1890,  defendant,  without  consent 
of  plaintiff,  and  wrongfully,  diverted  about  two  hundred 
inches  of  the  waters  of  said  stream,  thereby  depriving  plaintiff 
of  his  right  to  the  use  of  said  water,  as  aforesaid;  that  defend- 
ant  threatens  to  continue  the  diversion  and  use  of  said  water^ 
and  to  deprive  the  plaintiff  thereof,  thereby  rendering  valii^ 
less  the  land  of  plaintiff,  and  causing  irreparable  injury  to 
plaintiff's  rights;  upon  the  statement  of  which  &cts  plaintiff 
demanded  the  judgment  mentioned  above. 

^'  The  answer  of  defendant  to  the  allegations  of  pisintiff'f 
complaint  is,  in  substance,  as  follows:    Defendant  denies^  oa 


Nov.  1892.]  Raimond  v.  Wihsstts.  607 

information  and  belief,  that  plaintiff  is  the  owner  of  the  land 
desmbad  in  his  complaint;  *  admits  that  plaintiff  has,  at 
times,  used  certain  of  the  waters  that  hare  flowed  down  what 
is  known  as  '*  Sweetwater  oreek,^'  to  plaintiff  ^s  said  claims,  hot 
denies  that  there  is  any  such  stream  known  or  called  *^  Sweet- 
water creek/^  which  has  a  regular  or  contiaous  flow  from  the 
lands  of  defendant,  hereinafter  describedi  down  through  or 
upon  the  lands  claimed  by  plaintiff  in  his  complaint';  denies 
that  there  can  be  annually  grown  or  harvested  upon  the  land 
of  plaintiff  crops  of  grain,  vegetables,  and  grasses;  admits 
that  the  said  lands  claimed  by  plaintiff  are  dry  and  arid, 
and  will  not  produce  the  crops  aforesaid,  without  irrigation; 
'denies  that  defendant  has  prevented  plaintiff  from  using 
and  enjo^nng  the  full  benefit  and  uninterrupted  use  of  the 
waters  of  said  '*  Sweetwater  creek,"  to  which  plaintiff  is,  or 
bas  been,  in  anywise  entitled;  denies  that  the  plaintiff  is,  or 
that  his  predecessors  in  interest  ever  were,  the  owner  or  owners 
of  all  waters  of  said  stream,  or  of  any  interest  therein  exceed- 
ing  two  hundred  inches  thereof;  denies  that  plaintiff,  or  his 
predecessors  in  interest  have  ever  *  appropriated  or  used  all 
or  any  of  the  waters  of  said  stream  which  have  been  approri- 
ated  or  used  by  this  defendant;  denies  that  plaintiff,  or  his 
predecessors  in  interest,  in  the  year  1878  or  1874,  or  at  any 
other  time,  'appropriated  all  of  the  water  of  said  stream  for 
agricultural  purposes  or  otherwise;  and  further  denies  that 
plaintiff  has  used  or  enjoyed  the  uninterrupted  usufructuary 
right  of  the  waters  of  said  creek  (so  called)  upon  the  lands  of 
plaintiff.' 

'''And  for  a  further  defense  herein  defendant  expressly  avers 
that  one  of  his  predecessors  in  interest,  to  wit,  one  Samuel 
Weightman,  in  the  year  1881,  settled  upon  the  premises  now 
possessed  and  claimed  by  defendant,  to  wit,  about  one  hun* 
dred  and  sixty  acres  of  land,  and  during  said  year  constructed 
an  irrigating  ditch,  for  the  purpose  of  raising  grain,  grass,  and 
other  agricultural  products  on  said  land;'  that  by  '  means  of 
aaid  ditch  there  was,  at  the  date  aforesaid,  appropriated  by 
said  Weightman,  as  aforesaid,  near  the  headwaters  of  said 
Sweetwater  creek,  about  one  hundred  inches  of  water,  meas- 
ured according  to  the  law  of  the  state  of  Montana,  passed  by 
the  fourteenth  legislative  assembly,  approved  March  12, 1886^ 
and  that  defendant  was,  at  the  commencement  of  this  suit, 
and  now  is,  the  owner  of  said  Weightman  ditch,  and  is  an* 
titled  to  the  use  of  the  waters  thereof;'  'that  defendant,  through 
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the  original  appropiiatioo  of  said  water  bj  WeighUnany  aa 
aforesaid,  and  his  predecessors  in  interest,  has  oontiniioiislj 
used  and  enjoyed  the  benefit  thereof,  from  year  to  year,  until 
the  injanction  served  by  the  plaintiff  against  the  defendant 
herein;'  Uhat  the  lands  possessed  and  claimed  by  defendant, 
as  aforesaid,  are  chiefly  dry  and  arid  lands,  and  it  is  neoee- 
sary  to  water  the  same  by  means  of  artificial  irrigation,  to 
grow  thereon  grains,  grasses,  and  other  vegetation;  that  said 
lands  are  valuable  for  agricultural  purposes,  but  for  no  other 
purposes;  that,  during  the  fall  of  the  year  1889,  defendant,  in 
in  order  to  utilise  the  waters  of  certain  springs  that  did  not 
flow  into  or  form  a  part  of  said  so-called  Sweetwater  creek, 
constructed  three  certain  ditches,  and  appropriated  the  waters 
of  said  springs,  and  also  thereby  increased  the  volume  of  said 
creek  about  twenty*five  inches  of  water;'  *that  during  the 
spring  of  1890,  about  the  month  of  April,  defendant  constructed 
a  certain  reservoir  to  catch  the  waters  of  certain  springs  on 
the  mountain  side,  which  said  waters  did  not  constitute  any 
part  of  said  Sweetwater  creek,  and  defendant  alleges  that  th« 
said  twenty-five  inches  of  water,  appropriated  from  said 
springs,  and  also  from  said  spring  secondly  above  mentioned, 
and  said  reservoir,  by  reasons  of  such  appropriations  and  im- 
provement, belong  to  him  as  his  sole  and  undivided  property, 
separate  and  independent  of  any  claim  whatsoever  of  said 
plaintiff,  and  form  no  part  of  the  natural  flow  of  said  Sweet- 
water creek.'  *  Defendant  further  alleges  that  his  posses- 
sions of  land  and  water  are  situate  up  said  Sweetwater  creek, 
above  where  plaintiff  claims  to  have  appropriated  waters 
thereof,  a  distance,  as  the  channel  of  said  stream  runs,  of 
about  fifteen  miles;  that  said  Sweetwater  creek  is  fed  at  aU 
times  between  about  the  1st  of  June  each  year,  and  until  the 
fall  months,  when  the  snow  comes,  each  year,  by  springs  or 
rainfall  only.'  Defendant  denies  'that  said  stream,  from  the 
premises  of  defendant  to  the  points  of  the  alleged  appropria- 
tion of  the  waters  of  said  stream  by  plaintiff,  is  a  continuous 
stream;  but,  on  the  contrary,  says  that  said  Sweetwater  creek, 
from  a  point  about  three  miles  below  the  premises  of  defend- 
ant, during  the  dry  seasons  of  each  and  every  year,  ceases  to 
flow  down  the  channel  of  said  creek,  but  sinks  into  the  ground, 
and  is  lost  to  sight,  and  no  man  knoweth  whither  it  wendeth 
its  way.'  Defendant  further  avers  that  during  a  period  of 
twenty  years  last  past,  ^  from  about  the  1st  of  June  of  each 
year,  and  until  the  end  of  the  irrigating  season  each  year, 
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said  Sweetwater  creek  has  ceased  to  flow  in  tlia  aUeged  ohan- 
Del  thereof  aa  a  continaouslj  flowing  stream;  and  that  from 
a  point  about  three  miles  below  the  premises  owned  bj  the 
defendant  to  a  point  about  one  mile  below  the  land  claimed 
or  possessed  by  plaintifl^,  on  said  creek,  coyering  a  distance 
along  the  channel  thereof  of  about  fifteen  miles,  said  creek 
has  been  and  was,  at  places  in  its  channel,  entirely  dry,  and 
no  water  whatsoever  flowed  therein.' 

'*  Plaintiff  demurred  to  the  answer  on  the  ground  that  it 
failed  to  state  facts  sufficient  to  constitute  a  defense,  and  also 
that  it  was  ambiguous  and  uncertain.  Plaintiff  also  moved 
to  strike  out  several  portions  of  the  answer.  Both  the  do* 
murrer  and  motion  were  overruled,  and  plaintiff  filed  a  repli- 
cation, traversing  the  new  matter  of  defense  set  up  in  the 
answer,  and  on  these  pleadings  the  trial  ensued,  with  the  re* 
suit  above  stated." 

IFord,  Smith  and  Word^  for  the  appellants 

F.  N,  A  S.  H,  Melntire^  for  the  respondent. 

HAtiwooD,  J.  Appellant  urges  the  order  of  the  court  over* 
ruling  bis  demurrer  to  respondent's  answer  aa  error.  It  would 
seem  that,  aa  a  matter  of  practice,  if  the  answer  failed  to  state 
facts  sufficient  to  constitute  a  defense  aa  to  substantive  mat- 
ter, the  objection  raised  by  demurrer  could  be  urged  in  the 
appellate  court,  even  after  replication  was  made  and  trial 
had.  But  if  the  answer  was  defective  in  form  of  denial  or 
averment  only,  or  the  defects  were  such  as  could  be  cured  by 
trial  and  verdict,  the  same  would  not  be  ground  for  reversal 
on  appeal  after  replication  and  trial.  In  Bohm  v.  Dunphy,  1 
Mont.  340,  it  is  said  in  the  opinion  of  the  court:  ''Appellant 
claims  that  inasmuch  as  the  plaintiff  did  not  abide  his  de- 
murrer to  the  answer,  but  filed  a  replication,  his  demurrer 
was  thereby  waived,  and  the  issue  of  law  thereby  raised  can- 
not be  reviewed  on  this  appeal.  This  would  be  true  if  the 
answer  was  defective  only  in  form,  or  in  such  matter  aa  could 
be  cured  by  verdict." 

We  have  set  out  in  the  statement  above  the  complaint,  in 
substance,  and  the  answer,  almost  entirely  by  quotation  of 
its  own  terms,  in  order  to  bring  these  pleadings  to  view  for 
the  consideration  of  the  objections  raised  thereto.  In  our 
opinion,  the  court  committed  no  error  in  overruling  the  de* 
murrer  to  defendant's  answer.  This  answer  traverses  each 
allegation  of  the  complaint,  either  by  direct,  positive  denial, 
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or  by  denial  on  information  and  belieL  Therefore^  aa  to  that 
portion  of  the  answer,  the  demurrer  cannot  bo  aoatained: 
Boono  on  Coda  Pleading,  sees.  110-112. 

In  addition  to  that. part  of  the  answer  which  traToraea  the' 
allegations  of  the  complaint,  it  set  forth  as  new  matter  of  de- 
fense that  said  Sweetwater  creek  is  not  a  running  stream 
during  the  irrigating  season,  i.  e,,  *'  from  about  the  1st  of 
June  each  year  until  the  ending  of  the  irrigating  season"; 
and  that  none  of  the  waters  flowing  into  said  creek  at  defend- 
ant's ranch  could,  in  the  course  of  its  natural  flow,  reach 
plaintiff's  ranch,  fifteen  miles  below.  The  facts  alleged  in 
relation  to  this  condition  of  said  creek  during  the  season  in 
question  are  set  forth  sufficiently;  and  in  our  judgment,  if 
such  facts  could  be  established,  the  same  is  proper  matter  of 
defense  in  an  action  of  this  nature.  We  think  the  court  ruled 
correctly  in  overruling  the  demurrer  as  to  these  allegations. 
This  feature  of  the  case  will  be  further  treated  below  in  con- 
sidering the  sufficiency  of  evidence  offered  in  support  thereofl 
The  answer  also  sets  up  the  fact  that  defendant  has  collected 
certain  waters  from  springs,  by  means  of  ditches  and  reaer* 
voire,  which  he  alleges  would  not  otherwise  reach  said  creek^ 
and  used  the  same  for  the  irrigation  of  his  land.  These  alle- 
gations are  not  as  certain  as  a  pleading  ought  to  be.  ^t 
would  seem  from  implication  only  that  the  waters  so  col- 
lected, or  at  least  some  portion  thereof,  are  conducted  into 
said  Sweetwater  creek.  That  fact  is  not  directly  alleged,  but 
it  is  asserted  that  defendant  ^'also  thereby  increased  the  vol- 
ume of  said  creek  twenty-five  inches  of  water."  From  one 
point  of  view  these  allegations,  as  to  the  collection  of  water 
by  defendant  from  entirely  different  sources  than  Sweetwater 
creek,  might  be  considered  as  irrelevant;  but  if  the  water  so 
collected  was  turned  into  said  creek,  as  implied  by  other 
averments,  and  then  taken  out  by  defendant,  those  allegar 
tions  become  relevant  to  the  controversy,  as  showing  tlie 
real  source  of  the  water,  or  a  portion  thereof,  which  defend- 
ant was  diverting  from  said  stream.  As  before  observed,  these 
allegations  are  not  sufficiently  certain,  but  there  was  no  mo- 
tion by  plaintiff  to  require  defendant  to  make  his  answer 
more  definite  in  this  respect  These  defects,  being  of  form,— 
looseness  of  statement  only, —  are  such  as  would  be  cured  by 
evidence  and  findings,  and  are  not  sufficient  to  reverse  the 
cause  on  appeal. 

Upon  the  other  assignments,  there  is  more  difficulty  In* 
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▼olved  ID  arriving  at  a  determination  of  them,  bat,  on  the 
whole  consideration,  we  have  arrived  at  the  conclusion  that 
the  judgment  and  order  appealed  from  ought  to  be  affirmed. 

There  are  two  defenses  set  forth  in  the  answer:  1.  That 
none  of  the  water  of  that  branch  of  said  creek  on  which  de« 
fendant's  ranch  is  situate,  flowing  therein  at  the  point  at 
which  defendant  diverts  it,  ever  would  or  could  reach  plain- 
iiflT's  ranch  in  the  natural  course  of  its  flow  during  the  irrigat- 
ing reason;  2.  That  defendant  was  entitled  to  the  water  which 
he  diverted  from  said  creek  by  right  of  prior  appropriation 
thereof  bj  his  predecessors  in  interest,  to  whose  rights  and 
interests  he  alleged  he  had  succeded.    The  court  found  both 
defenses  established  by  the  proof  introduced,  except  that 
defendant  had  at  times  diverted  some  more  than  the  forty- 
five  inches  of  water  from  said  creek  to  which  the  court  found 
him  entitled,  the  amount  of  which  excess  the  court  could  not 
definitely  find.    Both  of  these  findings  are  attacked  by  ap- 
pellant on  the  ground  of  insufficiency  of  evidence  to  support 
either  of  them. 

As  to  the  first  defense,  in  the  order  stated  above,  namely, 
that  the  waters  of  said  creek,  if  allowed  to  remain  therein, 
could  not,  in  the  course  of  its  natural  flow,  reach  plaintiff's 
place  of  diversion,  several  witnesses  testified  at  the  trial  that 
this  condition  existed  as  to  that  branch  of  said  creek  on  which 
defendant's  ranch  is  located,  and  from  which  he  diverted  the 
water  in  controversy.    These  witnesses  testified  that  defend* 
ant's  ranch  is  located  at  or  near  the  head  of  one  of  the  branches 
of  said  creek;  that  said  branch  does  not  constitute  a  running 
stream  during  the  irrigating  season;   that  the  water  which 
flows  therein  at  and  above  defendant's  ranch  during  that  sea- 
son sinks  and  disappears  a  short  distance  below  defendant's 
ranch,  and  a  long  distance  above  plaintiff's  ranch;  that  in 
many  places  between  said  ranches  during  said  season  said 
creek,  so  called,  is  entirely  dry,  and  is  not  a  flowing  stream. 
This  testimony,  according  to  the  statement  of  said  witnesses, 
waa  based  upon  many  years  of  observation,  and  a  thorougl  > 
acquaintance  with  said  creek. 

It  appears .  from  reading  the  testimony  that  the  trial  court 
had  ample  evidence  to  support  its  finding  that  the  waters  of 
said  creek,  to  the  extent  of  forty-five  inches,  which  defendant 
was  charged  with  having  unlawfully  diverted,  would  not,  if 
allowed  to  remain  in  the  creek,  reach  plaintiff's  ranch  during 
the  irrigating  season.    The  effect  of  the  testimony  and  finding 
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on  this  point  of  the  oase  appears  to  be  that,  when  the  watov 
of  said  branch  diminish  during  the  dry  season  to  about  fort^* 
five  inches,  that  amount  of  water  is  insufficient  to  carry  the 
flow  down  said  creek  to  plaintiff's  place  of  diversion.  Th« 
further  effect  of  that  finding  is  that  when,  from  any  canae, 
•aid  creek  contains  a  larger  volume  of  water,  which  would 
carry  its  flow  down  to  plaintiff's  ranch,  he  would  receive  the 
benefit  of  all  over  and  above  forty-five  inches,  because  defend- 
ant is  prohibited  by  the  decree  from  exhausting  the  volume 
thereof  to  any  extent  greater  than  forty-five  inches;  and  the 
effect  of  the  finding  and  decree  appears  also  to  be  that  if  the 
volume  is  reduced  by  natural  conditions  to  about  forty-five 
inches  of  water,  at  defendant's  ranch,  the  prohibition  upon 
defendant  of  diverting  the  same  would  be  of  no  benefit  what- 
ever to  plaintiff,  because  the  same  could  not  reach  him  by 
reason  of  natural  conditions,  which  caused  said  waters  to  dis- 
appear before  reaching  plaintiff's  point  of  diversion. 

Appellant's  counsel  argue  that  if  there  are  forty-five  inches 
of  water  in  said  creek  at  defendant's  ranch,  and  plaintiff  had 
a  prior  right  to  the  waters  of  said  creek,  he  is  entitled  to  an 
injunction  to  compel  defendant  to  leave  said  water  therein, 
peradventure  one  inch  might  reach  plaintiff's  irrigating  ditch 
at  a  point  fifteen  miles  below. 

Under  the  theory  of  the  law  of  this  state  relating  to  water 
rights,  the  prior  appropriator  may  insist  that  the  water  remain 
in  the  stream,  from  which  he  has  the  right  of  prior  appropri- 
ation, so  long  as  any  useful  quantity  thereof  would  reach  hit 
point  of  diversion,  if  allowed  to  remain.  He  is  entitled  to 
insist  that  all  of  such  water  remain,  in  order  to  carry  the  flow 
down  to  his  point  of  diversion,  although  a  large  portion  of  it 
would  be  lost  by  evaporation  and  percolation.  He  has  the 
right  to  the  prior  use  of  the  water  of  the  creek,  and  while  he 
may  be  entitled  to  a  stated  quantity  only,  it  may  require  much 
more  than  that  quantity  in  the  creek  to  carry  the  amount  he 
is  entitled  to  down  to  his  point  of  diversion.  While  these 
propositions  are  undoubtedly  true,  according  to  the  law  of 
water  rights  prevailing  in  this  state,  it  should  be  remembered 
that  the  right  in  question  is  not  of  that  absolute  character,  in 
Tiew  of  the  law  which  pertains  to  the  ownership  of  things. 
One  of  the  primary  facts  upon  which  the  water  right  is 
founded,  and  without  which  it  cannot  exist,  is  the  power  of 
the  appropriator  to  utilise  the  water  which  he  claims  for  some 
lawful  and  beneficiary  purpose^     Would  it  not,  therefore,  \m 


Nov.  1892.]  JUyuond  v.  Wimbbttk.  Oia 

unreasonable,  and  contrary  to  the  theory  of  the  law  governins 
the  subject  under  consideration,  to  hold  that  although  expert- 
ence  of  ixiany  years,  and  actual  demonstration,  confirm  the 
proposition  that  nooe  of  the  water  in  controversy  could,  if  left 
in  the  stream,  reach  plaintiff's  place  of  diversion,  at  a  dia* 
tant  point  below,  still  defendant  should  be  restrained  fron» 
the  use  thereof  on  the  ground  of  plaintiff's  prior  claim  to  the 
water  of  said  stream,  at  the  place  of  his  diversion?    In  our 
judgment,  such  holding  would  be  entirely  contrary  to  the 
spirit,  if  not  to  the  letter,  of  the  law;  and  there  is  not,  even  in 
the  letter  of  the  law,  anything  tending  to  such  a  doctrine;  but 
these  observations  should  not  be  misconstrued  or  misapplied^ 
so  as  to  allow  wrongful  diversion  or  diminution  of  the  waters 
of  a  stream  on  the  pretense  that  the  water  so  diverted  would 
be  lost,  unless  it  can  be  shown  that  by  a  long  course  of  expe- 
rience, and  not  as  the  occasional  result  of  some  unusually  dry 
season,  none  of  the  water  in  controversy  would,  if  allowed  to 
remain  in  the  stream,  reach  the  prior  appropriator's  point  of 
diversion. 

There  are  some  difficulties  apparent,  and  perhaps  others 
not  at  once  apparent,  in  the  problem  under  consideration. 
From  certain  points  of  view  there  may  be  some  want  of  com-- 
pletenees  in  the  findings  of  the  court  below,  in  determining 
the  controversy.    For  instance,  if,  taking  the  state  of  facts  as 
found,  forty-five  inches  of  water  of  said  creek,  flowing  at  de- 
fendant's ranch,  would  not  reach  plaintiffs  point  of  diversion, 
still  it  would  seem  to  be  shown  in  effect  and  admitted  that  a 
greater  volume  of  water  would  carry  the  flow  down  to  plain- 
tiffs ranch,  fifteen  miles  below.    What  volume  of  water  would 
be  necessary  to  carry  the  flow  down  to  plaintiff's  ranch  is  not 
found,  and  cannot  l>e  ascertained  from  the  evidence.     If,  how- 
ever, for  example,  seventy-five  inches  of  water  flowing  paRt 
defendant's  ranch  would  carry  twenty-five  inches  thereof  to 
plaintiff,  and  defendant  was  allowed  to  take  forty-five  inches^ 
it  is  apparent  that,  in  effect,  he  would  be  taking  away  from 
plaintiff  the  twenty-five  inches  to  which  he  was  rightfully  en- 
titled, under  the  conditions  stated.     And  probably,  in  suci)  a 
case  as  we  have  here,  more  complete  and  exact  justice  won  hi 
be  arrived  at  by  finding  what  volume  of  water  was  necessary 
in  said  creek  at  defendant's  ranch,  to  carry  any  useful  quantity 
thereof  to  plaintiff,  situated  as  these  litigants  are,  and  also 
providing  in  the  decree  that  defendant  could  only  take  the 
water  when  the  volame  thereof  was  reduced  so  low  that  none 
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of  it  would  reach  plaiDtifiTs  point  of  diversion;  finding,  of 
ooarse,  the  quantity  neoesaary  to  produce  one  or  the  other  of 
these  conditions.  But  a  review  of  the  record  shows  that  no 
such  findings  were  asked.  Perhaps  plaintiff  and  his  counsel 
understood  that  such  findings  would  be  of  no  practical  conse- 
quence, for,  when  the  volume  of  water  rose  sufficientlj  to  flow 
down  to  plaintiff's  point  of  diversion,  the  supply  may  be  8U& 
ficient  for  plaintiff,  notwithstanding  defendant  was  allowed  to 
take  forty-five  inches.  It  may  be  from  that  practical  view  of 
the  case  no  such  findings  were  desired. 

The  court  further  found,  *'  that  in  the  year  1884  one  Sam- 
uel Weightman  had,  by  means  of  a  ditch,  diverted  and  appro- 
priated and  used,  about  forty-five  statutory  inches  of  the  waters 
of  said  creek,  for  the  purpose  of  furnishing  power  to  operate  a 
water  wheel  for  mechanical  purposes,  to  wit,  ehnming;  and 
that  thereafter,  in  the  year  1885,  one  David  Stortvant  and  one 
Isaac  Seyster,  without  objection  from  said  Weightman,  or  any 
other  person,  entered  into  peaceable  and  quiet  possession  of 
said  water  wheel,  ditch,  and  water  right,  and  continued  in 
such  possession  until  the  year  1887,  in  which  latter  year  they, 
for  a  valuable  consideration,  voluntarily  surrendered  the  pos- 
session of  said  ditch,  wheel,  and  the  use  of  said  water  to  the 
defendant  Wimsette,  and  that  said  Wimsette  has  been  contin- 
ually in  the  possession  thereof  ever  since,  using  said  water  for 
agricultural  and  other  proper,  useful,  and  beneficial  purposes." 
**  That  the  appropriation  of  water  by  Samuel  Weightman  in 
the  year  1884  was  prior  in  point  of  time  to  the  appropriation 
of  the  plaintiff  Raymond  in  the  said  year  1884." 

Upon  these  findings  the  court  stated  its  conclusion  of  law 
that  defendant  is  entitled  to  forty*five  inches  of  the  waters  of 
said  creek,  through  said  apprepriation  '*by  Samuel  Weight- 
man  in  the  year  1884,  and  that  said  appropriation  of  Weight- 
man  was  and  is  prior  in  point  of  time  to  the  appropriation  of 
plaintiff,  commenced  in  the  fall  of  the  year  1884,  and  that  he 
has  the  proper  possessory  right  and  title  to  land  sufficient  to 
require  said  use." 

There  are  several  assignments  of  error  as  to  the  admission 
of  testimony  on  this  branch  of  the  defense,  and  it  is  also  con- 
tended that  the  avidenoe  is  insufficient  to  justify  the  findings 
and  conclusion  last  above  quoted.  In  our  view,  however,  it  is 
unnecessary  to  oonaider  those  assignments,  because  the  deter- 
mination of  the  oourt  on  the  other  branch  of  the  oase  neces- 
aarily  sustains  the  decree.    By  the  decree  the  defendant  is  not 
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allowed  to  take  more  than  forty-fiya  inchea  of  water  from  said 
ereelc,  under  any  conditional  or  throagh  any  daim  or  right 
aet  up  in  the  action. 

The  judgment  and  order  appealed  from  will  therefore  be 
affirmed. 

Ds  Witt,  J.,  eoncnra. 

BijiKK,  C.  J.y  did  not  participate  in  this  decision,  being  dl^ 
qualified.  ^^_^ 

1¥atxrooubsm»  Diramov  of  SuBmauviAsr  Watsb.  —  Wh«n  labtor* 
nuiaaa  water  enMrgat  mad  aftonrardg  ■Inks  Mid  n-emergM,  if  ita  entire 
•ottrae  een  be  treoed,  the  proprietor  of  tbe  Und  at  the  Utter  point  will  be 
protected  a^inst  a  diTenion  of  the  water:  Saddkr  t.  £ee»  S6  (H.  45;  4S  An. 
Hep.  e2;  Haldemam  ▼.  Bruckhari^  45  Pa.  St.  514;  84  Am.  Dee.  611,  aodnote^ 
See  alao  extended  note  to  Wheatiqf  r.  Bcutgh,  64  Am.  Dee.  7S7. 

WATnuJOOBSH — Iir jirvonoii  io  BMnunr  Diraanoii.  —  To  dirert  or  na^ 
seeeenably  obatmot  a  wateroonree  ia  a  prirate  nniianoe,  and  in  raoh  oaaea 
eqmtj  wiU  interfere  by  injunction  to  proTont  irreparable  damage  and  aToid 
e  mnltiplieity  of  enite:  UlMdH  ▼.  Stifcuila  Water  Co,,  86  Ala.  587;  11  Am. 
81.  Rep.  1%  and  note;  HtUhirm  t.  Ftnaier  Me.  OamU  Co,,  75  Cal.  426;  7  Am. 
at.  Rep.  183^  and  note  with  eaaee  eolleoted;  note  to  8aiiU  r.  OuerreHot  SI 
Am.  St  Bep.  827.  , 

WATEBOoaRSMb  ^-RzosiB  OF  Puoa  AWD  JuxioK  Afpropriatom:  See 
aelnl  ▼.  Oeerrerio,  17  GoL  448;  31  Am.  St.  Bep.  320:  Simmons  r.  Winien, 
SI  Or.  86;  88  Am.  St  Bap.  727,  and  note;  Olark  t.  Pemntylvania  R,  B.  Co,, 
146  Pa.  St  438;  87  Am.  St  Bep.  710,  and  note;  BtrkUerr,  Colorado  8pnnQ$, 
H  UeL  Sl|  86  Am.  St  Bep.  246^  and  note.  See  alio  extended  notes  to 
9Wb  fw  ihrrwik,  OS  Am.  Dee.  648^  and  BmAw.  WUIkmu,  43  Am.  Dee.  866. 
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AonroT — PnuovAL  Liabiutt  ov  Aonrr. — One  wIm  unniM,  withoat 
Mithorttj,  to  aol  m  the  agent  of  another  mad  to  nga  hit  name  to  a  due- 
bill  M  makoTi  la  not  hio&self  panonallj  liablo  tiieroon  when  there  ia 
nothing  on  the  faoe  of  the  inatrament  to  ahow  that  he  perMuiaLlj  prom- 
iaea  to  pay  the  amoont  named  therein. 

H.  M.  Sindairy  and  Stewart  and  Sosef  for  the  plaintiff  in 
error. 

C.  W.  McNamar^  for  the  defendant  in  error. 

NoBVAL,  J.    This  Bait  was  brought  in  the  oonrt  below  bj 
Patrick  W.  O'Brien  against  Mary  Cole  and  David  Cola  up- 
on a  written  instrument  of  which  the  following  ia  a  copy: — 
^Plum  Cbssk,  Nebraska,  September  16,  1885. 

*  Due  P.  W.  O'Brien  for  account  of  D.  B.  Cole,  $350,  three 
hundred  and  fifty  dollars,  within  one  year  from  date. 

"M.  Cole." 

There  was  verdict  for  the  plaintiff  against  David  Cole  for 
$814.40,  and  the  jury  found  no  cause  for  action  against  Mary 
Cole.    The  defendant  David  Cole  brings  error. 

The  defendants  were  husband  and  wife.  At  and  for  sev* 
oral  years  prior  to  the  execution  of  the  duebill,  Mrs.  Cole 
owned  a  grocery  store  at  Plum  Creek.  The  business  was 
managed  by  the  husband  and  was  conducted  under  the  name 
of  *^M.  Cole."  On  the  sixteenth  day  of  September,  1885, 
David  Cole  executed  and  delivered  the  duebill  sued  on,  in 
■ettlement  of  a   claim   of  six    hundred  dollars   which  de- 
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fendani  in  error  held  against  one  D.  B.  Cole,  a  son  of  the 
defendants.  Although  it  appears  that  David  Cole  was  in  the 
habit  of  signing  his  wife's  name  in  the  management  of  the 
grocery  store,  yet  she  did  not  authorize  him  to  sign  her  name 
to  the  duebill,  nor  did  she  know  that  he  had  done  so  until 
•ome  time  afterwards;  that  he  had  acted  as  her  agent  in  the 
management  of  the  store,  conferred  no  authority  to  sign  her 
name  to  the  instrument  when  it  was  not  given  for  her  benefit, 
of  which  the  plaintiff  was  aware.  It  having  been  given  with- 
oQt  her  authority  and  not  for  her  use  and  benefit,  or  for  her 
separate  estate,  the  instrument,  as  to  her,  is  void,  and  the  jury 
BO  found. 

The  court  charged  the  jury  that,  **  if  David  Cole,  without 
being  requested  by  his  wife  so  to  do,  signed  her  name  to  the 
paper  sued  on,  he  is  himself  liable,  and  you  may  render  a 
verdict  against  him,  if  you  so  find,  for  the  amount  remaining 
unpaid."    We  think  this  instruction  is  erroneous  and  was 
prejudicial  to  the  plaintiff  in  error.     There  is  nothing  upon 
the  face  of  the  instrument  showing  that  he  personally  prom- 
ised  to  pay  the  amount  therein  named.   It  is  not  his  contract, 
but  purports  to  be  the  obligation  of  M.  Cole.    While  he  as- 
sumed the  act  as  her  agent  without  authority,  he  is  not  for 
that  reason  personally  liable  in  an  action  upon  the  duebilL   The 
remedy  of  the  defendant  in  error,  if  any,  is  an  action  for  the 
fraud  of  David  Cole  in  falsely  assuming  authority  to  act  as 
her  agent:  1  Parsons  on  Contracts,  68;  Ahhey  v.  Oha$e^  6  Cush. 
54;   Oaden  v.  Raymond,  22  Conn.  879;    58  Am.  Dec.  429; 
BariUtt  v.  Tucker,  104  Mass.  336;  6  Am.  Bep.  240;  McHenry 
V.  Duffidd,  7   Blackf.  41;    Hopkim  v.  Mehaffy,  11   Serg.  A 
R.  126;   HM  v.  Crandall,  29  Cal.  568;  89  Am.  Deo.  64;  Z>im* 
can  V.  Nilea,  32  111.  532;  83  Am.  Dec.  293. 

There  is  in  the  bill  of  exceptions  some  testimony  tending 
to  show  that  the  store  at  Plum  Creek  belonged  exclusively  to 
David  Cole,  and  that  he  carried  on  the  business  under  the 
name  of  ^  M.  Cole,"  although  the  weight  of  the  evidence  is  to 
the  effect  that  his  wife  was  the  sole  owner.  If  the  husband 
was  in  fact  the  proprietor  of  the  store,  and  with  intent  to  bind 
himself,  signed  to  the  duebill  the  name  under  which  he  car* 
ried  on  business,  instead  of  his  true  name,  he  would  be  liable 
in  an  action  on  the  instrument  itself,  for  in  such  case  it 
would  be  his  own  obligation.  The  jury  could  not  have  found 
for  the  plaintiff  upon  that  ground  for  the  reason  that  such 
view  of  the  case  was  not  submitted  to  them  by  the  instructions. 


618    First  Nat.  Bakk  v.  Sbcubitt  Nat.  Bahk.    [Nebruka, 

For  the  error  in  giving  the  instmction  complained  ef  the 
judgment  ia  reyersed  and   the  oaase  remanded  for  fiirlher 

proceedings. 
The  other  judges  concur. 

Aa  BITOT  —  PntsoiiAL  Liahiutt  of  Aoairr. »  One  who  wttimi%  sillwcfty 
•nnniM  to  aet  mt  the  agent  of  another,  and  makee  either  a  deed  er  a  eimpU 
eontraet  in  the  name  of  the  Utter,  is  not  pereooally  Ibble  en  the  eofeaanU 
in  the  deed  or  on  a  prooiiee  in  a  simple  oontract^  unless  it  eontains  spt 
words  to  bind  him  personally:  Ball  t.  Crandali,  29  OsL  667;  99  Aol  Dm. 
64,  and  note;  Demean  r.  NUe$,  82  IlL  532;  8S  Am.  Deo.  293,  and  note;  Off- 
dm  T.  Rapmond,  22  Conn.  879;  68  Am.  Deo.  429,  and  note;  Steimm  t.  Pat' 
IM,  2  Oreenl.  858;  11  Am.  Dee.  Ill,  and  aotet  Walkkx  t.  Bmtkp^  77  (W. 
19|  11  Am.  St.  Rep.  231,  and  note;  Johmmm  t.  Armtirm^  88  Tax.  826;  89 
Am.  St  Rep.  648,  and  note. 

Where  a  eontraet  ia  entered  into  by  one  assnming  to  aet  m  agent  for  an* 
other,  without  baring  been  authorised  to  make  the  oootraot^  saeh  pretnded 
agent  is  liable  personally  in  the  precise  terihs  of  the  eontraet:  J^eeaer  ▼. 
ffarrod,  2  Md.  68;  66  Am.  Dea  706,  and  note;  Rta^riier  ▼•  Jfotftor,  8  Wead. 
494;  24  Am.  Dee.  62^  and  note  with  oases  ooUeoted.  See  extended  nets  to 
J0»  ▼•  Tmrh^  60  Am.  Deo.  793;  note  to  Awirtm  t.  Maim,  S6  Asl  Dee.  fiSi. 
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NiHOiiABLs  IimBuimTi^CunnaATa  or  Dxponr-^TiAiranHi'Dfr 
riNSSi.  — >  A  boita  JUU  purohaser  of  a  negotiable  eertifioate  ef  dspoiit 
for  Talue  before  maturity,  and  without  notioe  of  equities,  is  proieeitd 
to  the  same  extent  as  an  innocent  holder  of  other  negotiable  paper;  bik 
If  suoh  oertifioate  is  transferred  when  overdue,  the  purohaser  takm 
it  subject  to  all  defenses  that  oonld  hare  been  made  had  it  net  left  tbs 
hands  of  the  payee. 

NaooTiABLB  iMaTRUMXiiTB.  — OxBTiviOATM  ov  Dsposfr  in  the  usasl  fersi, 
issued  by  a  bank,  and  made  payable  to  bearer  or  order,  are  negotiable. 

NaaoTiABLi  Iif  graiTiuim — Oxbtifioatb  or  Dxpoait — iNDoiunifsirr  wm- 
OUT  Rboourbb.  —  When  a  oertiBcate  of  deposit  is  indorsed  by  the  payst 
"  without  recourse  "  before  due,  this  is  not  sufficient  to  oharge  a  teas 
JUU  purohaser  with  notice  of  defenses  existing  against  it. 

VbQOTIABLB  ImSTRUUBNTS  —  CbRTIFIOATB  or  DbPOSIT  — TRAirSTXR  OP  WKBH 

OrxRoaB —  Dbpbksbs.  —  When  it  appears  from  the  face  of  a  oertiflctto 
of  depoett  payable  to  the  order  of  the  payee  on  its  return  properly  in- 
dorsed that  it  is  payable  three  months  after  date,  it  is  a  time  eertifi- 
oate, and  if  transferred  by  the  payee  after  the  expiration  of  the  three 
months,  though  before  it  has  been  returned  properly  indorsed,  the  po^ 
ehaser  takes  it  as  thou  overdue  and  subject  to  all  defences  In  lavor  of 
ttie  maker  which  oould  have  beea  made  had  it  remained  ia  the  handf 
of  the  original  payee. 
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fTxooTiABLv  IxmraumaTi—  OnrrmoAra  ov  Dsrosrr  —  RsrvBir  of  ■» 
WOBM  Sun,  —  When  »  oertifioate  of  deposifc  in  th«  ordinary  form  it  ytkj* 
Mm  on  iii  rotnm  dalj  indonadt  a  rotarn  and  tender  of  the  oertifionto 
ffoperly  indoreed  is  not  n  oondition  preoedeat  to  tho  right  to  maintain 
■a  aotlon  thereon. 

Hmotiablv  LisTRinflBm — Obrtivioatb  ov  Dbpout  —  Oman  DmAWDsr 
Makbr.  —  When  a  nogotiable  oertificate  of  deposit  is  transferred  when 
orerdue,  the  maker  may,  in  an  action  thereon  by  the  purohaser,  set  off 
any  oross  detn.iud  existing  in  his  faror  against  tho  original  pnyso  nl  tho 
time  of  the  transfer. 

Charles  Offutt^  for  the  plaintiff  in  error. 
Congdon  and  Hunt^  for  the  defendant  in  error. 

NoBVAL,  J.  This  suit  was  brought  in  the  court  below  bj 
the  defendant  in  error  upon  four  certificates  of  deposits  issued 
by  the  plaintiff  in  error,  payable  to  the  o^der  of  John  W.  Rose, 
and  by  him  indorsed  to  the  Security  National  Bank  of  Sioux 
City,  Iowa.  Three  of  the  certificates  were  for  $200  each,  and 
one  for  $150.72. 

The  defense  is  failure  of  consideration,  and  that  the  defend- 
ant in  error  acquired  the  certificates  after  maturity  and  under 
such  circumstances  as  to  charge  it  with  notice  of  the  maker's 
defense.  On  a  trial  to  the  court  there  was  judgment  for  the 
defendant  in  error  for  the  full  amount  of  the  oertificatee. 

Two  questions  are  presented  for  consideration:  1.  Is  the 
defendant  in  error  a  bona  fide  purchaser  of  the  certificates  for 
a  valuable  consideration,  before  maturity,  in  the  ordinary 
oourse  of  business,  without  notice  of  dishonor  or  of  facts  which 
impeach  their  validity  as  between  the  original  parties?  % 
Has  the  consideration  failed? 

The  certificates  are  alike,  except  as  to  amounts  and  num- 
bers,  and  in  the  following  form:  — 

[In  border  line]  **  Dakota. 
^$200.  First  National  Bank, 

**  Rapid  City,  Dak.,  Oct  8th,  1887. 

^  John  W.  Rose,  Esq.,  has  deposited  in  this  bank  two  hun- 
dred dollars,  payable  to  the  order  of  himself  on  the  return  of 
this  certificate  properly  endorsed. 

**  This  certificate  is  not  subject  to  check. 
^  Na  8006.  BioHABD  0.  Lakb, 

«No.  10729.  President^ 

[On  margin]  "  Certificate  of  deposif 

[Across  the  face  in  red  ink]  ^'This  certificate  payable  8 
months  after  date  with  6  per  cent  interest  per  annum  for  the 
time  specified." 
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The  proofs  show  that  John  W.  Rose,  on  or  about  the  fifth 
day  of  October,  1887,  called  at  the  banking  house  of  Lake  and 
Halley,  private  bankers  at  Buffalo  Gap,  South  Dakota,  with 
three  certificates  of  deposit  issued  to  him  by  Morton  B.  Post 
A  Co.,  of  Cheyenne,  Wyoming,  one  for  $739.38,  one  for  $67.35, 
and  one  for  $77,  each  bearing  interest  and  maturing  at  differ- 
ent dates,  and  instructed  G.  C.  Smith,  the  acting  cashier,  to 
send  the  certificates  to  the  First  National  Bank  of  Rapid 
City,  and  request  that  bank  to  issue  four  of  their  certiAcates, 
payable  to  Mr.  Rosens  order,  as  follows:  Three  certificates  for 
$200  each,  and  one  for  $150.7*2,  in  exchange  for  the  Morton 
E.  Post  <&  Co.'s  certificate  for  $739.38,  on  which  interest  ex* 
pired  October  8,  18S7.  Mr.  Rose  instructed  Cashier  Smith  to 
treat  the  other  two  certificates  in  like  manner  as  their  interest 
matured. 

On  October  5,  1887,  Lake  and  Halley  sent  the  three  certifi- 
cates, duly  indorsed  by  Mr.  Rose,  to  the  First  National  Bank 
of  Rapid  City,  inclosed  with  the  following  letter: — 

^Banking  Housb  of  Lakb  aiid  Hallet, 

** Buffalo  Gap,  Dakota,  Oct  5,  1887. 
'*  James  Halley,  Esq.,  Cashier,  Rapid  City,  Dak. — Dear  Sir: 
Herewith  time  C.  D'a,  Morton  E.  Post  <fe  Ca,  Cheyenne,  Wye, 
drawn  in  favor  of  John  W.  Rose,  and  indorsed  to  you,  as  fol- 
lows: — 
Na  12,800,  expiratioD  of  3  mos«,  OcL  8,  '87.  1739  88 

Interest 11  84— $750  72 

Na  12,886,  expiration  of  3  mos.»  Oct  20,  '87.      67  85 

Interest 1  01—    68  36 

No.  12,887,  expiration  of  8  mos.,Oct.  21,  '87.      77  00 

Interest 1  15—    78  15 

^  When  the  first  C.  D.  matures,  send  us  your  time  C.  D's, 
8  months,  to  order  John  W.  Rose,  as  follows:  Three  for  $200 
each,  and  one  for  $160.72  for  the  balance.  Treat  the  others 
as  they  mature  in  like  manner. 

"Yours  truly,  Q.  C.  Smith,  A.  Cas. 

'*  Would  not  take  our  C.  D's,  as  this  is  not  a  national  bank." 
This  letter  and  the  oertifioates  were  received  by  the  plaintiff 
in  error  on  the  sixth  day  of  October,  1887,  and  on  the  same 
day  forwarded  the  $739.38  certificate  for  collection  through 
the  First  National  Bank  of  Omaha.  On  the  eighth  day  of 
the  same  month  the  First  National  Bank  of  Rapid  City  issued 
the  four  certificates  of  deposit  in  suit,  and  sent  them  to  Lake 
and  Halley  on  the  same  day,  who  delivered  them  to  Mr.  BosSi 
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There  was  no  other  consideration  for  the  issue  of  the  four  oer* 
tifieates  in  controversy.  They  were  issued  for  the  exact  amount 
of  the  principal  and  interest  called  for  by  the  Post  ft  CSa  cer> 
tificate  first  maturing. 

When  the  Post  A  Co.  certificate  reached  Cheyenne  and  was 
presented  for  payment  the  makers  had  failed,  having  su^ 
pended  and  assigned  on  the  morning  of  October  10, 1887.  The 
certificate  was  protested  on  the  following  day,  and  due  notice 
given  to  all  parties.  Rose  was  requested  at  once  to  take  back 
the  dishonored  certificate  and  return  the  four  certificates 
issued  in  exchange  therefor,  which  he  declined  to  da 

On  June  7,  1888,  Rose  sold  the  certificates  to  the  Security 
National  Bank,  of  Sioux  City,  Iowa,  for  $750.72,  the  face 
value,  in  cash,  and  indorsed  them  to  it  *'  without  recourse.'' 
The  defendant  in  error  at  once  presented  the  certificates  to 
plaintiff  in  error  and  demanded  payment,  which  was  refused. 
Thereupon  this  suit  was  instituted. 

The  defendant  in  error  insists  that  it  is  an  innocent  holder 
of  the  paper.  The  established  doctrine  is  that  a  certificate  of 
deposit  in  the  usual  form  issued  by  a  bank  and  made  payable 
to  order  or  bearer  is  negotiable,  and  a  bona  fide  purchaser 
thereof  for  value  before  maturity,  without  notice  of  equities, 
is  protected  to  the  same  extent  as  an  innocent  holder  of  other 
negotiable  paper:  Bank  of  Peru  v.  Fameworth^  18  IlL  663; 
Laughlin  v.  MarehaUy  19  111.  890;  Bean  v.  Brigge,  1  Iowa,  488; 
63  Am.  Dec.  464;  Huee  v.  Hamblin,  29  Iowa,  501;  4  Am.  Rep. 
244;  Kilgore  v.  BulUey,  14  Conn.  362;  Drake  v.  Markle,  21  Ind. 
433;  83  Am.  Dec  368;  National  StaU  Bank  v.  Ringel,  51  Ind. 
393;  Johnson  v.  Hendereon,  76  N.  C.  227;  Pardee  v.  Fish,  60 
N.  Y.  266;  19  Am.  Rep.  176;  MiUer  v.  Austen,  13  How.  218; 
Crjurran  v.  WitUr,  68  Wis.  16;  60  Am.  Rep.  827;  Moore  v.  Oano, 
12  Ohio  300;  Howe  v.  HaHness,  11  Ohio  St.  449;  78  Am.  Dea 
312.  ' 

It  is  also  equally  well  settled  that  where  a  certificate  of  de- 
posit is  transferred  when  overdue,  the  purchaser  takes  it  sub* 
ject  to  all  defenses  that  could  have  been  made  had  it  not  left 
the  hands  of  the  payee:  Coye  v.  Palmer,  16  CaL  168;  Tripp 
V.  Curtenius,  36  Mich.  494;  24  Am.  Rep.  610. 

It  cannot  be  successfully  claimed  that  the  plaintiff  below, 

when  it  purchased  these  certificates,  had  actual  notice  of  the 

facts  surrounding  their  execution,  or  that  it  acted  in  bad  faith 

'  in  their  purchase.  •  It  paid  Rose  the  face  of  the  certificates  in 

eaab,  discounting  only  the  interest    True,  they  were  indorsed 
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by  the  payee  ^  without  recoarse,"  but  notice  cannot  be  im- 
plied from  such  an  indorsement  alone:  Epler  y.  Funk,  8  Pa. 
St  408;  Stevenson  ▼.  O'Neal,  71  111.  814;  Kelley  y.  Whitney,  45 
Wis.  110;  80  Am.  Rep.  697;  Fox  r.  Bank  of  Kan$aM  CUy,  80 
Kan.  441. 

It  is  important  next  to  determine  whether  the  certificates  in 
suit  were  past  due  when  purchased  by  the  defendant  in  error, 
■o  as  to  charge  it  with  notice  of  facts  which  would  impeach 
their  validity  as  between  the  maker  and  payee.  Counsel  bt 
the  defendant  in  error^insist  that  the  certificates  are  only  pay* 
able  upon  their  return  and  presentation  to  the  maker,  prop- 
erly indorsed,  which  was  after  their  transfer  to  the  Security 
National  Bank,  and  therefore  were  not  dishonored  when  pur- 
ehased.  This  contention  is  based  upon  the  phrasOi  **oii  the 
return  of  this  certificate  properly  indorsed,''  used  in  the 
printed  form  of  the  certificatea  If  they  contained  no  other 
stipulation  as  to  time  of  payment,  there  would  be  groand  6u 
debate  that  they  did  not  become  due  until  payment  was  de* 
manded,  and  that  their  dishonor  would  not  be  presumed  from 
lapse  of  time.  Authorities  are  to  be  found  which  sustain  such 
a  doctrine,  but  the  decisions  are  not  all  one  way.  Many  adju- 
dicated cases,  as  well  as  text-books,  lay  down  the  proposition 
that  a  certificate  of  deposit  in  the  ordinary  form,  payable  on 
its  return  duly  indorsed,  is  in  legal  effect  a  promissory  note^ 
and  is  due  immediately  upon  its  execution,  and  that  suit  may 
be  brought  thereon  without  a  previous  demand,  the  same  as 
in  the  case  of  a  promissory  note  payable  on  demand.  As  we 
construe  the  certificates  sued  on  in  this  action  we  are  not  now 
called  upon  to  choose  between  these  conflicting  authoritiee,  or 
to  decide  whether  demand  certificates  are  subject  to  the  same 
rule  which  governs  and  controls  demand  notes,  for  these  are 
time  certificates.  By  their  terms  they  are  payable  three 
months  after  their  date.  Clearly  that  is  the  meaning  of  the 
words  stamped  across  the  face  of  the  instruments.  They  are 
capable  of  no  other  reasonable  construction.  The  holder  could 
not  have  lawfully  demanded  payment  before  the  expiration  of 
the  three  months,  and  had  suit  been  instituted  before  such 
time  had  elapsed,  it  would  have  been  prematurely  brought. 
The  words  ''  on  the  return  of  this  certificate  properly  indorsed," 
when  read  in  oonnection  with  the  other  stipulations,  do  not 
oontrol  the  time  of  payment,  nor  was  it  indispensable  to  a 
recovery  that  the  certificates  sboald  have  been  previously  pre- 
sented to  the  maker  duly  indorsed.    To  h<dd  tiiat  the  tender 
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of  a  certificate  properly  indorsed  is  a  condition  precedent  to 
maintain  an  action  thereon,  would  defeat  a  recoTery  upon  a 
lost  certificate,  and  would  prevent  a  third  person  from  becom* 
ing  the  owner  of  a  certificate  payable  to  the  order  of  the  payee, 
unless  indorsed.  Such  a  rule  would  be  unsound  in  principle, 
and  contrary  to  the  weight  of  the  decisions:  Ca$sidy  y.  Firgi 
Nat.  Bank,  30  Minn.  86;  CUizem*  NaL  Bank  ▼•  Brawn,  4^ 
Ohio  St  39;  4  Am.  St  Rep.  526. 

Construing  together  all  the  conditions  of  the  instruments  in 
suit,  and  giving  effect  to  every  part,  as  we  must,  they  are  pay- 
able three  mouths  after  their  date  to  the  payee,  or  to  the  per- 
son by  him  transferred:  Breii  v.  Ming,  1  Fla.  447;  Hunt  j. 
Divine,  37  IlL  187. 

In  the  case  last  cited,  the  oertificate  was  in  the  following 

form: — 

^Banking  Housb  of  B.  T.  Hunt  ft  Co., 

Sycamore,  III.,  March  9,  1861. 
"C.  M.  Chase,  Bsq.,  has  deposited  in  this  bank  two  hun- 
dred and  eighty  dollars  and  fifty  cents  in  currency,  subject 
to  the  order  of  himself,  and  payable  in  like  funds  on  return 
of  this  certificate  three  months  after  date. 

"  E.  T.  Hunt  &  Co.'' 

It  was  held  that  it  was  payable  absolutely  three  months 
after  its  date,  and  that  a  return  of  the  certificate  was  not  a 
condition  precedent  to  the  'recovery.  The  similarity  of  the 
certificate  in  the  Illinois  case  to  the  ones  we  are  consider* 
ing,  entitles  that  decision  to  great  weight  as  a  precedent  here. 
When  these  certificates  were  purchased  by  the  defendant  in 
error  they  were  five  months  overdue,  and  being  dislionored, 
the  maker  is  entitled  to  all  defenses  against  them,  it  could 
have  urged  had  action  thereon  been  brought  by  the  payee: 
BHlton  V.  Berry,  20  Neb.  325,  330;  Fir$t  NaL  Bank  y.  Edholm^ 
25  Neb.  741. 

These  certificates  of  deposit  were  issued  in  exchange  for  tho 
Post  A  Co.  certificate.  There  was  no  other  consideration. 
The  record  discloses  that  the  plaintiff  in  error  used  due  dili- 
gence in  presenting  for  payment  the  Post  <&  Cc.  certificate. 
When  presented,  the  makers  had  failed.  It  was  immediately 
protested  and  notice  given  to  Rose,  the  payee  and  indorser, 
the  dishonored  certificate  tendered  to  him,  and  these  certifi- 
cates demanded.  Whether  the  Post  &  Co.  certificate  was 
A>ld  to  the  First  National  Bank  of  Rapid  City,  or  was  simply 
received  by  it  for  collection,  can  make  no  difference  as  to  the 


624    FiBflT  Nat.  Banc  v.  Secubity  Nat.  Bahk.    [Nebraska, 

snfBciency  of  the  defense.  If  received  as  a  collection,  then  ths 
proceeds,  when  collected,  were  to  go  to  the  bank  in  payment 
of  the  certificates  in  suit  issued  before  the  Post  A  Ca  cer- 
tificate was  transmitted.  Payment  being  refiised  when  pre- 
sented to  the  makers,  the  consideration  for  these  certificates 
failed:  lAnduy  t.  McClelland,  18  Wis.  481;  86  Am.  Dec.  786; 
FUig  ▼.  Sleet,  43  Ohio  St.  53;  54  Am.  Rep.  800. 

If  the  plaintiff  in  error  is  regarded  as  the  owner  of  the  Poet 
A  Co.  certificate,  then  Rose  was  liable  thereon  as  indorser. 
Every  step  was  taken  to  charge  him  as  such,  and  the  First 
National  Bank  of  Rapid  City  could  maintain  an  action  against 
Rose  on  his  contract  of  indorsement.  Then  under  the  pro- 
visions of  our  code  relating  to  set-off  and  counterclaim,  it 
could  have  been  pleaded  as  a  defense  if  this  suit  bad  been 
brought  by  Rose;  and  the  certificates  in  controversy  being 
dishonored  when  transferred  to  the  Security  National  Bank, 
the  plaintiff  in  error  can  plead  and  prove  any  defense  which 
oould  legally  be  made  by  it  if  Rose  were  the  plaintiff. 

In  Edney  y.  WUIU,  23  Neb.  56,  the  author  of  that  opinion^ 
after  quoting  section  31  of  the  code,  says:  '"This  clearly  im- 
plies that  set-off  may  be  allowed  against  a  note  transferred 
after  due.  In  England  the  indorsee  of  an  overdue  note  or  bill 
is  liable  to  such  equities  as  attach  to  it  in  itself,  but  only  to 
such,  and  not  to  those  arising  out  of  collateral  matters,  nor  to 
any  set-off  that  is  not  good  against  his  indorser;  and  so  at 
common  law  in  this  country  in  some  states  it  is  held  that  not 
all  equities  which  might  be  set  off  against  the  origiaal  payee 
can  be  set  off  against  a  third  party  who  is  affected  with  con- 
structive notice  of  set-off,  but  only  those  attaching  to  the  pai^ 
ticular  note  in  suit.  •  •  •  .  The  English  rule  seems  to  be  based 
upon  the  doctrine  of  recoupment,  and  is  not  applicable  in  any 
state  having  a  statute  similar  to  our  own,  where  independent 
and  collateral  claims  may  be  set  off  against  an  overdue  note 
in  the  hands  of  a  payee." 

In  any  view  of  the  case  the  defense  is  well  grounded,  and 
should  have  been  sustained.  The  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

The  other  judges  concur. 

Banks  —  CjcRirnoATss  op  Dxposrr  —  Wkxthbb  Kiootiablh.  — A  oertt> 
ficate  of  deposit  payable  to  the  order  of  the  depositor  in  onrrent  funds  npoo 
the  retarn  of  the  oertifioate,  is  in  effect  a  negotiable  promissory  nots^  and  m 
snoh,  is  goremed  by  the  rales  and  principles  appUoablo  to  that  class  of 
paper:  CUbkn's  Nac  Sank  t.  '^rowii.  45  Ohio  Sk  88;  4  Am.  St  Rep.  526^ 
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md  not*;  Pardet  t.  ^M,  90  N.  T.  tSS;  19  Am.  Bep.  176|  Tfdkbfi  t.  Adam», 
4  Cal.  37;  60  Am.  Dm.  579,  and  nole.  OcnOrOt  w&9  Lmtheff  w,  MeCleilam^ 
18  Wis.  481;  Sd  Am.  Dm.  78A,  md  note  with  omm  eoUeot«d;  to  the  mom 
•ffect  Me  Hum  t.  HamhUm,  29  loira,  601;  4  Am.  Bap.  244.  A  eertifioat* 
of  dapoctt  is  negotiftUa  whara  it  is  made  payable  to  the  depositor  or  his  or- 
der, at  a  specified  time  after  date  with  interesti  Bean  t.  Brigga,  1  Iowa» 
488;  63  Am.  Dee.  464,  and  note:  See  notes  to  Long  r.  Straus,  57  Am.  Rep. 
97,  and  O'lTM  r.  Bnufford.  42  Am.  Deo.  577. 

Kjuotiablb  LrsTBiTMBifTB  —  ErFMV  ov  Itnxmummm  Wrboqt  Re- 
oouBSB.  —  For  a  disouasion  of  this  subject,  sm  Drmmam  ▼•  Bunnp  ISi  DL  175; 
7  Am.  St.  Rep.  354,  and  extended  note. 

NCGOTIABU  IkSTRUMSHTS —  CBRTtflGATIS  OF  DbPO0IT  —  TSAHBFBR  WHSX 

OrxRDCv.  —  A  oertificate  of  deposit  payable  on  ratnm  of  the  oertifieata 
properly  indorsed  is  a  negotiable  note,  payable  on  demand,  and  is  dishonored 
after  the  lapM  of  a  reaMnable  time  from  its  issne,  and  any  person  taking 
it  altar  snoh  reasonable  time  has  elapead,  takes  it  subject  to  the  aqnitiM  ba> 
twMn  the  parties  to  iti  Tr^gp  t.  Cuiieitiiii^  86  Mieh.  494|  94  A«.  Be^  eiOt 


Statb  V.  Russell. 

[M  NBMUSSJ^  118.] 

■uomxra  —  Statutv  —  CovafTBucmov  —  Mahdatort  Am  Dirrotort 
Provisions.  —  When  a  statute  expressly  or  by  fair  implioation  deolarai 
any  aet  to  be  essential  to  R  valid  election  or  that  an  act  shall  be  per- 
formed in  a  given  manner  and  no  other,  each  provisions  are  mandataij 
and  azdasive;  bnt  if  the  statnte  simply  provides  that  Mrtain  acts  or 
things  shall  be  done  within  a  particular  time,  or  in  a  particular  manner, 
and  doM  not  deciara  that  their  performanM  is  asMutial  to  tha  validi^ 
of  the  eleetioa  they  will  be  regarded  as  mandatory  if  they  do^  and  dira^ 
tory  if  they  do  not,  affect  the  aetnal  merits  of  the  election. 

Klrgtioms  —  Statute  —  Mardatort  and  Dirrotort  PROvmoifs.  —  Stat- 
utory provisions  which  fix  the  day  and  place  of  the  elMtion,  and  tha 
qiAlifioation  of  the  voters  are  mandatory,  while  those  whioh  relate  ta 
tha  mode  of  procedure  in  the  election,  and  to  the  record  and  return  af 
tha  reenlts,  are  directory  merely. 

Blxctions  —  Australian  Ballot  Ststrm^Mark  Madr  With  Prnoil. 
Under  tha  "  Anstralian  ballot  system,"  a  provision  of  a  statute  that  tha 
voting  mark  shall  ba  made  with  ink  is  directory  merely,  and  if  tha 
nark  is  made  with  pencil  the  ballot  is  not  thereby  rendered  void;  nor 
Is  its  validity  affected  by  a  further  provision  of  the  statute  that  "na 
elector  shall  plaoe  any  mark  upon  his  ballot  by  which  it  may  afterwards 
be  identified  m  tha  one  he  voted." 

luonoiis  —  Marking  Ballots. — Under  a  statnte  providing  that  '^na 
alastor  shall  plaoe  any  mark  upon  his  ballot  by  which  it  may  afterwards 
ba  idantifiad  as  the  one  he  voted,"  the  mark  prohibited  is  such  aona 
wbethar  letters,  figures,  or  characters  in  ink  or  in  pencil,  as  shows  an 
intention  on  the  part  of  the  voter  to  distinguish  his  particular  ballot 
from  others  of  its  class,  and  not  one  that  is  common  to  and  not  distiA* 
guishabla  from  others  in  that  class,  and  tha  ballot  itself  must  furnish 
0r.  Brp..  You  xxxni.— 49 
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cridenoe  of  mi  vnlawfnl  Intontioii  on  lb«  part  of  th«  Toter,  wmtk  tm  km 
InitiAla,  or  *  mark  known  to  bo  hi%  or  tlio  liko. 
BLBOTioiia  —  Pbriuptobt  AiANDAim  wOl  Bot  bo  iMOod  raqvinag  tte 
jndgoi  and  olerks  of  oloction  to  oonnt  ballots  wrongfnlly  rajooted  bf 
them  irhon  snch  ballots  are  bojond  thoir  oontrol  and  luivo  bosB  r^ 
tnmed  to  the  oonnty  olerk. 

0.  C.  Flaruburg^  for  the  relator, 
R.  L.  KeetUr^  for  the  respondent 

P08T,  J.  At  the  general  election  in  1891  the  relator  and  oim 
Caeeell  were  opposing  candidates  for  the  offioe  of  supervisor  of 
Muilally  township,  Harlan  County,  and  upon  a  count  theredf 
each  was  credited  with  thirty-two  votes.  There  was  cast,  in  ad- 
dition thereto,  one  vote  for  the  relator,  otherwise  regular,  bol 
the  mark  opposite  his  name  was  made  with  a  lead  pencil 
instead  of  ink.  The  respondents,  who  were  the  judges  and 
clerks  of  election,  rejected  said  ballot,  and  relator  now  seeks 
a  peremptory  order  from  this  court  requiring  them  to  meel 
and  oount  said  vote  in  his  favor  and  declare  the  result.  The 
question  presented  involves  a  construction  of  section  20  of  tbo 
act  approved  March  4,  1891,  known  as  the  Australian  balloi 
law.  The  provisions  of  said  section,  so  far  as  they  are  material 
in  this  connection,  are  as  follows:  — 

"Sec.  20.  When  any  duly  qualified  elector  shall  present 
himself  at  the  polling  place  of  his  election  district  or  preciacC^ 
for  the  purpose  of  voting  at  any  election  then  in  progress,  bs 
shall  receive  from  a  member  of  the  election  board  a  ballot  upoa 
the  back  of  which  two  members  of  the  board  shall  first  write 
their  names  in  ink;  the  elector  shall  then  forthwith  proceed 
alone  into  a  compartment,  if  one  be  then  unoccupied,  and 
shall  prepare  his  ballot  by  marking  in  the  appropriata  mar- 
gin or  place  a  cross  (X)  with  ink  opposite  the  name  of  the 
candidate  of  his  choice  for  each  office  to  be  filled,  or  by  filling 
in  with  ink  the  name  of  the  candidate  of  his  choice  in  the 
blank  space  provided  therefor,  and  marking  a  cross  (X)  witk 
ink  opposite  thereto;  and  in  case  of  a  question  submitted  to 
the  vote  of  the  people,  by  marking  in  the  appropriate  mnrgia 
or  place  a  cross  (X)  with  ink  against  the  answer  he  desires 
to  give." 

In  the  construction  of  statutes  of  this  character  it  is  imporV 
ant  to  keep  in  mind  two  recognised  principles:  1.  That  the 
legislative  will  is  the  supreme  law  and  the  legislature  may 
prescribe  the  forms  to  be  observed  in  the  conducting  of  ele^ 
tions  and  provide  that  such  method  shall  be  exclusive  of  aH 
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others;  2.  Sinoo  ihe  firet  oonrideration  of  tlio  state  is  to  give 
effect  to  the  expressed  will  of  the  majority,  it  is  directly  inter- 
ested in  haring  each  voter  cast  a  ballot  in  accordance  with 
the  dictates  of  his  individual  judgment 

Recognizing  the  principle  first  stated  the  courts  have  uni- 
formly held  that  when  the  statute  expressly  or  by  fair  impli- 
cation  declares  any  act  to  be  essential  to  a  valid  election,  or 
that  an  act  shall  be  performed  in  a  given  manner  and  no 
other,  such  provisions  are  mandatory  and  exclusive.     By  an 
application  of  the  second  principle,  the  courts,  in  order  to  give 
effect  to  the  will  of  the  majority  and  to  prevent  the  disfran* 
chising  of  legal  voters,  have  quite  as  uniformly  held  those 
provisions  to  be  formal  and  directory  merely,  which  are  not 
essential  to  a  fair  election,  unless  such  provisions  are  declared 
to  be  essential  l>y  the  statute  itself. 

Judge  McCrary,  in  the  last  edition  of  his  excellent  work  on 
the  Law  of  Elections,  section  190,  states  the  rule  as  follows: 
**lf  the  statute  expressly  declares  any  particular  act  to  be  es» 
eential  to  the  validity  of  the  election,  or  that  its  omission  shall 
tender  the  election  void,  all  courts  whose  duty  it  is  to  enforce 
such  statute,  must  so  hold,  whether  the  particular  act  in  que^ 
Uon  goes  to  the  merits,  or  affects  the  results  of  the  election  or 
not    Such  a  statute  is  imperative,  and  all  considerations 
touching  its  policy  or  impolicy  must  be  addressed  to  the  leg* 
islature.     But  if,  as  in  most  cases,  the  statute  simply  provides 
that  certain  acts  or  things  shall  be  done,  within  a  particular 
time,  or  in  a  particular  manner,  and  does  not  declare  that 
their  performance  is  essential  to  the  validity  of  the  election^ 
then  they  will  be  regarded  as  mandatory  if  they  do,  and  di- 
rectory if  they  do  not,  affect  the  actual  merits  of  the  election." 
Mr.  Paine,  in  his  work  on  Elections,  section  498,  expresses 
the  same  views  in  the  following  language:  *'  In  general,  those 
statutory  provisions  which  fix  the  day  and  the  place  of  elec- 
tion and  the  qualifications  of  the  voters  are  substantial  and 
mandatory,  while  those  which  relate  to  the  mode  of  procedure* 
in  the  election,  and  to  the  record  and  the  return  of  the  re- 
Bolts,  are  formal  and  directory.    Statutory  provisions  relat-^ 
ing  to  elections  are  not  rendered  mandatory  as  to  the  people* 
by  the  circumstance  that  the  officers  of  the  election  are  sub* 
jecled  to  criminal  liability  for  their  violation.    The  rules  pre- 
scribed by  the  law  for  conducting  an  election  are  designed 
chiefly  to  afford  an  opportunity  for  the  free  and  fair  exercise 
tf  ihe  elective  franchise,  to  prevent  illegal  voteS|  and  to  ascer* 
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tain  with  certainty  the  reeolt.  Ctonerallj  each  roles  are  dl» 
rectory,  not  mandatory,  and  a  departure  from  the  mod* 
prescribed  will  not  vitiate  an  election,  if  the  irregularities  do 
not  deprive  any  legal  voter  of  his  vote,  or  admit  an  illegal 
one,  or  cast  uncertainty  on  the  result,  and  have  not  been 
occasioned  by  the  agency  of  a  party  seeking  to  derive  a  bene- 
fit from  them." 

The  view  expressed  by  these  authors  has  the  support  of  the 
great  majority  of  cases  in  this  country  and  England.  In  fact 
we  are  not  aware  that  there  is  to  be  found  in  the  reports  any 
diversity  of  opinion  on  the  subject  The  following  are  a  few 
of  the  many  cases  in  point:  Oaas  ▼.  State^  84  Ind.  425;  PiiUi 
T.  People,  29  111.  54;  Barnes  v.  Supervisors^  51  Miss.  305;  Fry 
T.  Booth,  19  Ohio  St.  26;  Tarbox  v.  Sughrue^  86  Kan,  225; 
De  Berry  Y.  Nicholson^  102  N.  C.  465;  11  Am.  St.  Rep.  767. 
In  the  last  case  this  rule  was  held  to  apply  to  a  constitutional 
provision. 

There  are  other  sections  of  the  act  which  shed  light  upon 
the  subject,  and  assist  us  in  determining  the  intention  of  the 
legislature.  For  instance,  it  is  provided  by  section  13,  ^'  that 
the  ballots  shall  be  supplied  by  the  county  or  other  munici- 
pality,'' and  that  ^  ballots  other  than  the  official  white  bal- 
lots printed  by  the  respective  county  or  municipal  clerks 
according  to  the  provisions  of  this  act  shall  not  be  east  or 
counted  at  any  election."  By  section  23  it  is  provided  that, 
*'  No  judge  of  election  shall  deposit  in  the  ballot  box  any  bal- 
lot unless  it  is  identified  by  the  signature  of  two  of  the  judges 
of  election,"  and  that  every  person  violating  the  foregoing 
provisions  shall  be  guilty  of  a  misdemeanor.  By  section  25 
it  is  provided  as  follows:  **  Sec.  25.  In  the  canvass  of  the 
TOtes,  any  ballot  which  is  not  indorsed,  as  provided  in  this 
act,  by  the  signature  of  two  (2)  judges  upon  the  back  thereof 
shall  be  void  and  shall  not  be  counted,  and  any  ballot  or 
parts  of  ballot  from  which  it  is  impossible  to  determine  the 
elector's  choice  shall  be  yoid,  and  shall  not  be  counted;  pro- 
vided, that  when  a  ballot  is  sufficiently  plain  to  gather  there- 
firom  a  part  of  the  voter's  intention,  that  it  shall  be  the  da^ 
of  the  judges  of  election  to  count  such  part" 

It  may  be  as  contended  by  respondent's  counsel  that  the 
proviso  in  the  last  section  was  intended  to  apply  only  to 
ballots  otherwise  regular,  but  on  which  the  voter  has  failed, 
through  negligence,  illiteracy,  or  other  cause,  to  clearly  ex- 
press his  intention  as  to  every  office  named  thereon.     Ths 
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inference  is  Btrong,  however,  from  the  langnnge  of  the  sev- 
eral sections  to  which  reference  has  been  made,  that  tho 
legislature,  by  declaring  a  limited  number  of  provisions  to  be 
mandatory,  and  a  compliance  therewith  essential  to  a  legal 
b&llot,  intended  the  other  provisions  as  directory  only.  We 
are  fortunately  not  altogether  without  authority  on  this  ques- 
tion. 

There  have  been  numerous  decisions  under  the  English 
and  Canadian  election  laws  after  which  ours  appears  to  have 
been  modeled.  For  instance,  in  Grant  v.  McCaUum^  12 
Canadian  Law  Journal,  113,  it  is  held  that  under  a  statute 
which  directs  the  voting  mark  to  be  made  with  a  pencil,  a 
mark  with  ink  does  not  render  the  ballot  void.  Mr.  Wig- 
more,  in  an  appendix  to  the  second  edition  of  his  Treatise  on 
the  Australian  Ballot  System,  pnge  193,  after  examining  all 
of  the  reported  cases  upon  that  branch  of  the  subject,  con- 
eludes  in  the  following  language:  ^*  Wherever  our  statutes  do 
not  expressly  declare  that  particular  informalities  avoid  the 
ballot,  it  would  seem  best  to  consider  their  requirements  as 
directory  only.  The  whole  purpose  of  the  ballot  as  au  insti- 
tution is  to  obtain  a  correct  expression  of  intention;  and  if  in 
a  given  oase  tbe  intention  is  clear,  it  is  an  entire  misconcep- 
tion of  the  purpose  of  the  requirements  to  treut  them  as  es- 
sentials; that  is,  as  objects  in  themselves,  and  not  merely  as 
means." 

It  is  urged  as  an  objection  to  this  construction  of  tlie  stat- 
ute that  it  will  interfere  with  the  secrecy  of  the  ballot.  Sec- 
tion No.  29  provides:  **No  elector  shall  place  any  mark  upon 
his  ballot  by  which  it  may  afterward  be  identified  as  the  one 
he  voted.'' 

It  will  be  noticed  that  a  ballot  marked  in  violation  of  tbe 
foregoing  provision  is  not  declared  to  be  void.  Tiie  force  ot 
the  objection  is  apparent,  however,  if  the  effect  of  our  con- 
struction would  be  to  defeat  or  interfere  with  the  secrecy  ol 
the  ballot,  since  that  is  one  of  the  primary  objects  of  tlie  law. 
The  construction  which  we  have  given  the  statute  will  not, 
however,  be  attended  with  any  such  effect.  It  is  not  every 
mark  by  means  of  which  a  ballot  might  subsequently  be 
identified  which  is  a  violation  of  the  statute.  The  mark  pro- 
hibited by  law  is  such  a  one,  whether  letters,  figures,  or  char- 
aotera,  as  sj^ows  an  intention  on  the  part  of  the  voter  to 
distinguish  his  particular  ballot  from  others  of  its  class,  and 
Bot  one  that  is  common  to  and  not  distinguishable  from  others 
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of  a  designated  class.    The  fact  that  a  number  of  ballots  are, 
without  any  evidence  of  a  fraudulent  intention  on  the  jMirt  of 
the  voters,  distinguishable  from  others  cast  at  the  same  poll- 
ing  places,  as,  for  instance,  marked  with  a  pencil  or  with  ink 
of  a  different  color,  does  not  bring  them  within  either  the 
letter  or  spirit  of  the  statute.    The  English  and  Canadian 
cases  are  not  harmonious  on  the  subject,  but  according  to 
Wigmore,  page  194,  the  sounder  view  is  that  the  ballot  itself 
must  furnish  evidence  of  an  unlawful  intention  on  the  part 
of  the  voter,  such  as  his  initials  or  a  mark  known  to  be  his, 
or  the  like.     Neither  can  a  ballot  be  said  to  be  marked  in 
violation  of  law  because  the  voter,  by  reason  of  the  happen* 
ing  of  contingencies  or  presence  of  oonditions  not  contem- 
plated at  the  time,  is  subsequently  able  to  distinguish  it  from 
all  others.    It  is  true  the  ballot  in  controversy  in  this  esse 
might  be  distinguished  by  the  voter  who  marked  it,  since  it 
is  the  only  one  at  the  polling  place  marked  with  a  pencil 
Yet  the  same  result  would  follow  in  every  case  where  a  single 
vote  is  cast  for  any  one  of  the  several  candidates  named  on 
the  ballot     We  are  aware  that  our  views  on  this  branch  of 
the  subject  are  not  in  harmony  with  the  recent  cases  in  the 
supreme  court  of  Connecticut,  viz.:  Talcott  v.  PhUbrichy  59 
Conn.  478,  and  Fields  v.  Osborne,  60  Conn.  544.     In  the  last 
case,  under  a  statute  substantially  like  ours,  but  which  an- 
thorizes  the  printing  of  tickets  by  the  respective   political 
parties,  it  was  held  that  the  name  on  the  tickets  of  one  party 
of  a  candidate  for  judge  of  probate  when  said  office  could  not 
oe  filled  at  that  election,  and  on  tlie  other  of  additional  words 
descriptive  of  one  of  the  offices,  were  distinguishing  marks 
for  which  the  ballots  of  both  parties  should  be  rejected.    To 
our  minds,  however,  the  reasoning  of  the  dissenting  judges  ifl 
the  more  satisfactory  and  convincing,  and  certainly  more  in 
accord  with  the  weight  of  authority.     We  think,  too,  that  the 
construction  given  our  statute  is  most  promotive  of  fairness 
and  purity  in  elections,  and  less  liable  to  result  in  the  dis- 
franchising of  honest  voters  through  mere  omissions  or  mis* 
takes  of  their  own,  or  the  negligence  or  design  of  public 
officers. 

We  have  not  overlooked  the  case  of  People  t.  Board  of  Can- 
vassers, 129  N.  Y.  895.  The  statute  of  that  state  provides  for 
official  ballots  of  the  different  parties  and  requires  the  countj 
elerk  to  see  to  having  them  printed  and  distributed.  For 
the  purpose  of  identifying  them  as  official,  they  are  all  re- 
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%itired  (o  be  printed  in  the  same  way,  upon  the  same  kind  of 
paper,  and  on  the  back  of  each  ballot  must  be  printed  in 

preecribed  type  the  words  **  Official   Ballot   for /'  and 

after  the  word  **  for "  shall  follow  the  name  of  the  polling 
district  for  which  it  is  prepared,  and  Afac  simile  of  the  signa- 
tare  of  the  olerk.  It  is  further  provided  that  there  shall  be 
ao  indorsement  on  the  ballot  other  than  as  above.  By  an- 
aiber  section  it  is  provided  that  no  inspector  of  elections  shall 
deposit  in  any  ballot  box  any  ballot  which  is  not  properly  in- 
dorsed and  numbered,  and  that  no  ballot  which  has  not  the 
•fficial  indorsement  shall  be  counted.  By  still  another  see- 
tioii  it  is  provided  that  all  ballots  on  which  the  TOter  or  any 
person  with  his  knowledge  has  placed  any  mark  with  inten* 
liOD  that  it  shall  afterward  be  distinguished,  shall  be  Toid 
and  shall  not  be  counted.  The  county  derk  in  that  case, 
ty  accident  or  design,  sent  to  one  polling  district  the  ballots 
prepared  for  another  in  the  same  town  and  vice  versa^  so  that 
the  ballots  voted  by  one  party  in  the  first  district  of  the  town 
ef  C.  bore  the  number  of  the  second  district,  and  those  voted 
by  the  same  party  in  the  latter  bore  the  number  of  the  first 
district.  For  this  irregularity  the  ballots  in  question  were  all 
declared  illegal  and  void  by  the  court,  on  the  grounds  that 
the  indorsement  thereon  was  not  prescribed  by  law,  and  was 
a  distinguishing  mark  within  the  meaning  of  the  statute.  The 
leasons  alleged  by  the  majority  of  the  court  for  holding  the 
indorsement  in  question  to  be  a  distinguishing  mark  are  not 
satisfactory  to  us.  It  is  argued  that  by  means  of  the  erro- 
neous designation  thereon,  the  ballots  were  readily  distinguish- 
able  as  those  of  one  political  party,  since  the  mistake  only  in« 
irolved  those  of  one  party.  This  is  true,  no  doubt,  yet  the  bal- 
lots deposited  in  any  box,  it  is  assumed,  may  always  be  classi- 
led  politically,  from  the  choice  of  candidates  by  the  TOters. 
That  case  affords  an  excellent  illustration  of  the  dangerous 
consequences  of  a  strict  construction  of  election  laws,  and 
the  imposing  upon  innocent  voters  of  penalties  for  the  dere* 
Setion  of  public  officers.  Ballots  to  the  number  of  twelve 
linndred  were  rejected  and  the  majority  of  voters  of  a  dis- 
trict disfranchised  through  no  fault  of  their  own,  but  on  ao- 
•ount  of  the  act  of  a  publio  official,  in  whose  integrity  and 
efficiency  they  had  a  right  to  rely.  We  agree  with  the  views 
expressed  by  Judge  Peckham  in  his  dissenting  opinion  in  that 
U  who  after  stating  the  facts  substantially  as  above,  says:^- 
^  The  mere  statement  of  the  proposition  to  reverse  the  re- 
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•alt  of  an  election  under  such  circamstanceB  and  for  such  a 
oanae  is  calculated  to  create  in  most  minds  a  feeling  that,  if 
Mtaally  consummated,  gross  injustice  would  thereby  be  done, 
and  that  no  fair  reading  of  any  ballot  law  would  permit  its 
consummation.  To  utterly  disfranchise  hundreds  of  innoceot 
legal  voters  because  the  employee  or  messenger  of  some  public 
officer  made  a  mistake  like  the  one  in  question,  seems  to  me 
to  work  a  burlesque  on  the  ballot  act  and  its  construction. 
Where  any  particular  construction  which  is  given  to  an  act 
leads  to  gross  injustice  or  absurdity,  it  may  generally  be  said 
that  there  is  fault  in  the  oonstruction,  and  that  such  an  end 
was  never  intended  or  suspected  by  the  framers  of  the  act 
A  construction  of  this  kind  placed  upon  the  act  here  under 
discussion  oertainly  tends  to  bring  the  law  itself  into  con- 
lempt  The  construction  of  this  act  by  the  majority  of  the 
court  is,  as  I  believe,  wholly  unnecessary,  and  (I  say  it  with 
great  respect)  unreasonable." 

Notwithstanding  our  conclusion  that  the  ballot  in  contro- 
versy is  valid  and  should  have  been  counted,  we  must  deny 
the  peremptory  writ,  for  the  reason  that  the  ballots  have  all 
been  returned  to  the  county  clerk  and  are  not  now  in  the  cus- 
tody or  under  the  control  of  the  respondents.  We  nnght  have 
dismissed  the  relator's  action  on  that  ground  without  constru- 
ing the  statute  but  have  felt  constrained,  in  view  of  the  urgent 
request  of  counsel,  to  examine  the  more  important  question 
presented  by  the  record. 

The  other  judges  concur. 

Elvotions — Statutrs,  Whbit  Manpatort  ahd  wHnr  DnBcroRT.  ^If  a 
italuto  axprMsly  dedarea  any  partioular  act  to  be  esaeatial  to  the  Talidity 
•I  an  olectioD,  or  that  its  omission  shall  render  the  election  roid,  the  oonrte 
must  hold  the  statute  to  be  mandatory,  whether  the  particular  act  goes  to 
the  merits  of  the  election  or  not;  but  if  the  statute  simply  provides  that  cer- 
tain thing!  shall  be  dona  within  a  particular  time  or  in  a  particular  manner, 
and  does  not  declare  that  their  performance  shall  be  essential  to  the  validity 
of  the  election,  they  will  be  regarded  as  mandatory  if  they  affect  the  merits 
of  the  election,  and  as  directory  only  if  they  do  not  affect  its  merits:  Parvim 
T.  )Vimberg,  130  Ind.  561;  30  Am.  St  Rep.  254,  and  note;  Bowen  v.  Smithy 
111  Ma  46,  anU  481,  and  note;  StaU  t.  Saxoti,  80  Fla.  SSS;  32  Am.  St.  Hep. 
46,  and  note. 

BLBOnoNS.  —  MARKI290  BALTXyiS:  Sea  note  to  ^lole  t.  Saxim,  32  Am.  SL 
Rep.  66.  An  elector  Toting  under  the  Aaatralian  system  must  indicate 
his  choice  by  stamping  one  of  the  squares  of  his  ballot;  he  canuot  stamp 
it  elsewhere  and  leare  the  election  officers  to  guess  at  his  inteotion:  Ptarmm 
T.  Wimberg,  130  Ind.  56 1 ;  30  Am.  St  Rep.  254.  Writing  the  dmm  of  a  au- 
4idateoaa  baUoth  and  erasing  the  name  of  his  opponent^  must  be  diar«|garded 
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tk«  fllatela  nqaifw  the  mmmm  of  til  oandicUtM  Id  be  prinled  on  Moh 
teAol^  8Mh  A  steteto  ii  wuidAtory:  Stais  t.  MeWir^,  44  La.  Abb.  796; 
e  Am.  St.  Rep.  86ft.  flee  De  WaU  ▼.  /lar^,  146  Pa.  St.  629;  28  Am.  St. 
Rep.  S14,  and  note. 

Mani>a]IU8  to  ELionoir  Officbrs.  —  Where  there  it  enough  on  the  face 
ef  a  ballot  to  eall  for  the  ezerotee  of  Judgment  by  eleotion  inHpootors,  and 
they,  OBomiring  llMir  Jodgment^  deoida  that  the  ballot  ahonld  not  be  oonnted* 
neh  deoieioa  eaanot  be  roTievred  or  oontroUed  by  taiiiK(am«a:  8iaU  f  •  Deami^ 
O  Fla.  121;  11  Am.  St.  Repu  843,  and  note. 


RiOHARDSON   V.    GaMPBBLL. 
(84  Kbbbisba,  18L) 

' — HioHBB  Ratb  lOB  NoNPATMBNT  OP  DiBT  «-  Pbnaltt. —  When 
money  ia  loaned  at  a  epecifio  rate  of  interest  on  a  note  oontaiaing  a  pro- 
▼ieion  that  if  not  paid  at  maturity  the  maker  shall  pay  a  higher  rate  of 
interest  thereafter,  the  higher  rate  is  in  the  nature  of  a  penalty,  and 
the  payee  ean  recover  interest  after  maturity  only  at  the  lower  rate 
agreed  npon. 
iBTBRBvr  —  Pbincipal  AND  CouFO!!  NoTB*! «- UflDRT.  ^  When  the  rate  of 
interest  agreed  upon  for  the  principal  of  a  loan  Is  legal  at  the  time  of 
the  execution  of  a  note  therefor,  .and  coupon  interest  notee  executed 
in  oonneetiou  therewith  are  not  to  draw  interest  until  the  maturity  of 
the  principal  debt,  the  eon  tract  is  not  tainted  with  usury,  and  the 
pnyee  ia  entitled  to  interest  thereafter  on  both  the  principal  and  interest 
Botee  at  the  rate  agreed  to  be  paid  npon  the  principal  note  before  ma- 
turity, although  a  statute  passed  since  ita  execution  has  reduced  the 
legal  rate  of  interest,  and  although  the  parties  agreed  that  both  the 
prinoipal  and  interest  notee  should  draw  a  higher  rate  of  interest  after 
the  maturity  of  the  principal  debt. 

L,  C  Chapman^  for  the  plaintifiPin  error. 
&  P.  Damdion^  for  the  defendant  in  error* 

Maxwell,  C.  J.  This  case  was  before  this  court  in  18S9, 
And  is  reported  in  27  Nebraska,  644.  A  rehearing  viras  granted 
«pon  the  question  of  the  rate  of  interest  to  which  the  plaintiff 
was  entitled,  and  the  case  is  again  submitted  to  the  court. 
It  appears  from  the  record  that  the  original  loan  was  for  six 
hundred  dollars  due  in  five  years.  This  loan  was  inado  FA)- 
ruary  29,  1876,  and  at  a  rate  of  ten  per  cent  per  annum,  with 
a  provision  that  if  not  paid  at  maturity  the  note  should  draw 
interest  at  twelve  per  cent.  This  rate  was  lawful  when  the 
note  in  question  was  given.  There  were  also  five  interest 
notes  of  sixty  dollars  each,  payable  five  years  from  date,  which 
were  attached  to  the  princif>al  note  and  were,  in  fact,  coupons. 

Two  questions  are  presenrivi,  viz.,  1.  Can  the  plaintitf  re- 
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^ovet  more  ihao  tea  per  oent  from  the  matarily  of  the  tix- 
haodred-doUar  note;  and  2.  Is  he  entitled  to  interaet  on  tiie 
GooponB? 

In  Weyrich  v,  ffobelman^  14  Neb.  432,  the  note  was  to  draw 
ten  per  oent  to  time  of  maturity,  and  if  not  paid  at  that  time 
to  draw  twenty-four  per  oent  thereafter.  The  ooort  held  that 
the  increased  interest  was  in  the  nature  of  penalty,  and  that 
the  plaintiff  could  recover  interest  only  at  the  contract  rata, 
▼is.,  ten  per  cent:  Conrad  r.  OibboUt  29  Iowa,  120.  The  plain- 
tiff  is  entitled,  therefore,  to  but  ten  per  oent  interest  upon  the 
oiz-hundred-dollar  note  after  it  became  due. 

2L  In  Matfuwi  ▼•  Toogoodj  25  Neb.  99,  it  was  held,  in  sob- 
stance,  that  where  the  highest  rate  allowed  by  law  is  charged 
upon  the  principal  note,  interest  cannot  be  allowed  upon  the 
coupon  interest  notes,  the  reason  being  that  the  several  notes 
represent  but  one  transaction  and  one  indebtedness;  therefore, 
if,  considering  the  whole  transaction,  the  interest  agreed  apoa 
would  exceed  the  legal  rate,  the  contract  will  thereby  be  io 
oonflict  with  the  statute.  If  the  rate  agreed  npon  is  within 
the  statutory  limits,  this  objection  will  not  apply.  In  the 
case  at  bar  the  interest  notes  did  not  draw  interest  until  the 
principal  note  became  due  and  the  contract  was  within  the 
provisions  of  the  statute;  that  is,  it  was  not  usurious  whea 
made,  and  may  be  enforced.  The  plaintiff  is  entitled  to  in- 
terest on  the  coupon  notes.  The  former  opinion  in  this  re- 
spect will  be  modified  to  conform  to  this  opinion. 

Judgment  accordingly. 

The  other  judges  concur. 

IvTBRisT  AiTia  MATvatrr — WHKTHia  OoRTaoiiLaD  ar  Coirnuor  os 
SrATura  —  A  (greater  tiiai  to  be  paid  oa  tha  default  of  paying  a  lesser  out 
lea  penalty  and  eannot  be  reoorered;  and  this  applies  to  a  atipaUtion.tn  a 
•ote  providing  for  an  increased  rate  of  interest  after  matarity,  both  spoa 
frincipal  and  interest:  ^ason  v.  Oattemier,  2  Mian.  350;  72  Am.  Deo.  102, 
•ad  note.  See  extended  notes  to  0*BHm  r.  Twmg,  47  Am.  Rep.  70,  Brig^i 
▼.  WiMmUh,  80  Am.  Repw  47»  and  Ham  t.  Hash,  63  Am.  Deo.  438,  in  which 
this  sabjeot  is  rery  fally  treated.  A  promissory  note  or  other  obli|{atios 
providing  for  a  special  rate  of  interest  will  after  maturity  draw  interest  onlj 
•t  the  statutory  rate,  unless  the  special  rate  is  expressly  agreed  to  bs  paid 
«fter  matarity:  Aston  ▼.  BohmmnauUt  67  Ma.  640;  24  Am.  Rep.  92^  lacl 
«ote.    See  Adam»  ▼.  Hcutingn^  6  Cat  126;  65  Am.  Doa  496. 

IivTiRiST  ^  Bmor  of  STATim  Ohanomo  Lsoal  Rati  ev.  —  Interact 
follows  a  eontraot  aooording  to  the  law  in  exiatenoe  at  the  time  and  plsosof 
Hie  oontraot,  or  the  performance  of  it,  and  a  subsequent  ehanga  in  the  bgsl 
tato  does  not  affect  the  contract:  Aguirre  ▼.  Packard,  14  OaL  171;  71  Am 
Oso.  645,  and  note;  Seymomr  t.  OonUnerUal  Ue.  Im.  Co..  44  Oonn.  300;  II 
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Rep.  409,  «ad  note;  NorA  lUmr  M&adom  (h,  ▼•  SkrewAurff  CAnrfil,  tt 
M.  J.  L.  424;  63  Am.  Deo.  258|  Lm  ▼•  Dcuk.  1  A.  K.  Marsh.  807;  10  Aok 
Dm.  740^  uid  note;  Oetfo  t.  Fri«wi,  40  Km.  S4;  AIhimii  t.  (IgorfjMr,  00 
Oban.  2ia    8m  tztondad  note  to  O'Brism  ▼•  Fmm^  47  Am.  Boy.  701 
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(84  N  nftinu,  IM.) 

9rATim  ov  LnrrfATioRS  applioo  to  appliootiooo  for  meuidammi» 
IfAMOAifin  -*  Statoti  of  LiMiTATioif 8.  —  A  proooodiog  bj  tmomdmimu  to 
reooTor  pablio  monej  withhold  by  a  piiblio  offloer  of  tor  tho  oxpirofcioii  of 
Ufl  torm  of  offloo  io  borrod  by  tho  otototo  of  limitatioao  oftor  tho  ox* 
piimtioii  of  tho  tiiiio  nomod  thoroia  from  tho  timo  whoa  tho  right  ol 
•otioii  aoorned. 

Hugh  J.  Dobfta,  for  the  plaintiff  in  orror. 

Origg$^  Rinaker  and  Bibh^  for  tho  defendant  In  error. 

NoBVAL,  J.  The  relator  on  the  sixth  day  of  October,  1890, 
filed  ItB  petition  in  the  district  coart  of  Gage  County  for  a 
writ  of  mandamus  to  compel  the  respondent  to  pay  into  the 
treasury  of  said  county  the  sum  of  $1,129.60,  alleged  to  be 
doe  from  the  respondent  as  the  former  treasurer  of  said  county. 
The  petition  alleges,  in  substance,  that  the  defendant  was  the 
duly  elected,  qualified,  and  acting  treasurer  of  said  county 
from  January  6,  1882,  until  January  0,  1886;  that  as  such 
treasurer  he  collected  and  retained  the  above  sum  in  excess 
of  the  salary  of  said  office,  and  in  excess  of  payments  made 
by  him  for  the  sertices  of  deputies  and  assistants,  and  of  all 
payments  made  by  him  into  the  county  treasury  of  said  county 
on  account  of  said  office;  and  that  the  respondent  has  at  all 
times  refused  and  neglected,  and  does  now  neglect  and  refuse 
to  pay  said  sum  or  any  portion  thereof  into  the  treasury  of 
said  county. 

The  respondent  demurred  to  the  petition  on  the  following 
grounds:  1.  That  said  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  2.  That  it  appears  on  the  face 
of  relator's  petition  that  the  alleged  causes  of  action  therein  set 
forth  did  not  accrue  within  four  years  from  the  time  of  the 
oommenoement  of  this  action,  and  are  barred  by  the  statute  of 
limitations.  The  demurrer  was  sustained,  and  the  relator 
electing  to  stand  upon  the  petition,  the  action  was  dismissed. 

It  was  the  duty  of  the  respondent,  immediately  upon  the 
expiration  of  his  term  of  office,  to  pay  over  to  his  successor  in 
offioe  all  moneys  then  in  his  hands  belonging  to  Gage  County, 
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and  upon  his  faflure  00  to  do  a  cause  of  action  aocmed  ia 
iavor  of  the  county.  It  will  be  observed  that  the  petidoo 
was  filed  iji  the  court  below  mors  than  four  years  after  the 
expiration  of  the  respondent's  term  of  office  and  after  the 
accruing  of  the  alleged  cause  of  action.  The  case,  therefore, 
falls  directly  within  the  rule  laid  down  by  this  oourt  in  StaiU 
Y.  School  Distriet  No.  9^  80  Neb.  620,  27  Am.  St  Bep.  420, 
where  it  was  held  that  the  statute  of  limitations  applies  to 
the  proceeding  by  mandamus^  and  that  such  an  action  ia 
barred  at  the  expiration  of  four  years.  Although  there  are 
respectable  authorities,  some  of  which  are  cited  in  the  brief 
of  counsel  for  relator,  which  support  the  doctrine  that  pro- 
ceedings in  mandamxis  are  not  civil  actions,  within  the  mean- 
ing of  the  code,  and  that  the  statute  of  limitations  does  not 
apply  to  applications  for  inandamuB^  yet  we  do  not  see  in  the 
cases  cited  sufficient  cause  for  overruling  our  own  decinon  io 
the  case  above  referred  ta  The  question  and  the  authorities 
bearing  thereon  were  fully  considered  at  that  time,  and  the 
arguments  of  the  author  of  that  opinion,  it  seema  to  ns,  aie 
unanswerable.    The  decision  is  adhered  ta 

The  question  whether  a  demand  and  reftasal  to  aot  must 
precede  an  application  for  a  writ  of  mandamMB^  when  the 
relation  is  on  the  part  of  the  public  to  enforoe  a  daty  the  re- 
spondent owes  the  public,  we  will  not  now  consider,  for  the 
reason  no  objection  is  made  on  that  ground  to  the  sufficiency 
of  the  petition,  nor  is  the  point  raised  in  the  brief  of  counsel 
for  respondent,  although  the  same  is  discussed  in  the  relator's 
brief. 

As  the  action  is  barred  by  the  statute  of  limitations,  the 
district  court  did  not  err  in  sustaining  the  demurrer  to  the 
petition. 

The  judgment  is  affirmed* 

The  other  judges  concur. 

Mandamus  —  Statuti  or  LmrrATiova  AeAnsr.  -«  A  prooaeding  hf  mm^ 
damm  U  an  aotioa  at  law,  aad  may  ba  barrad  bj  the  atatata  of  Umitatiaaat 
ftoM  T.  AsftooJ  iMi«Hi^  SO  Habw  620;  27  Aik  8t  Bap.  490,  aadaote. 
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A.T0HI809    AND   NEBRASKA    RaILBOAD    GoMPANT   «L 

BOBBNBB. 
CM  NnsABKA,  Ml] 

fciiBiBM  IXnuLiv ^TowH  Lots — BLSMxim  or  Damage  —  Wh«B  ptti d 
WTtral  eontigooaB  tovn  lota  aaed  aad  troaled  by  the  ovner  m  one  irMt 
if  appropriated  by  a  railroad  company  for  a  right  of  way,  the  meaanre  ol 
his  damagea  ia  ^a  ralue  of  the  atrip  actually  appropriated,  and  tha 
diminutioa  in  the  ralne  of  the  portion  remaining  reanlting  from  tha 
proper  eonstraotion  and  earef a!  operation  of  tha  road.  He  ia  not  liin* 
ited  in  hia  recovery  to  the  land  deeoribed  in  the  petition  of  tha  company, 
nor  the  award  of  the  oommisaioners,  bat  may  ahow  the  direct  effect  vpoa 
all  of  hia  land  accompany  tag  or  flowing  from  anch  appropriation. 

Bmixknt  DdMixir  —  CoNOLUurBNUs  of  JaooMSNT  FOR  Damaois.  —  A  Jndg^ 
ment  of  a  court  having  jurisdiction  to  award  damagea  in  a  proceeding  to 
condemn  lands  for  railroad  pnrpoeea  ia  conduaive  upon  the  partiea 
thereto  aa  to  all  qneettona  therein  actual iy  litigated,  aa  well  aa  all  mat- 
ters necessarily  within  the  issue  joined,  although  not  formally  litigated. 

BmnKiiT  DoMAiK — Injort  to  Ba8UU9T  nr  Strxbt — Damaois  to  Ad- 
joining OwNBR.  —  An  abutting  lot  owner  may,  by  action  at  law,  recover 
damages  for  the  interference  with  hia  easement  in  the  atreet  by  a  rail* 
road  company,  when  part  of  hia  property  haa  been  taken  for  the  right 
of  way;  provided  such  damages  are  not  included  in  those  awarded  for 
anch  taking,  and  the  part  taken  ia  ao  far  distant  ta  to  make  the  inter- 
ference with  the  easement  in  the  atreet  a  separate  and  distinct  injury. 

r.  M.  Marqueit^  J.  W.  Deweese^  and  E.  W,  Thomas^  for  the 
plaintiff  in  error. 

John  Oagnan  and  C.  OiUeMpie^  for  the  defendant  in  error. 

NoRVAL,  J.  This  action  was  brought  in  the  court  below 
by  August  Boerner,  the  defendant  in  error,  to  recover  damages 
by  reason  of  the  construction  of  the  Atchison  and  Nebraska 
railroad  near  his  real  estate,  in  the  town  of  Rulo.  There  was 
a  trial  to  a  jury,  who  assessed  the  damages  at  fifteen  hundred 
dollars.  The  defendant's  motion  for  a  new  trial  was  overruled, 
and  judgment  entered  on  the  verdict,  to  reverse  which  the 
railroad  company  brings  error. 

The  property  in  question  is  lots  6,  6,  7,  and  8,  in  block  2, 
in  Rouleau  and  Bedard's  addition  to  the  town  of  Rulo.  The 
lots  are  bounded  on  the  east  by  Commercial  Street,  and  on 
the  north  by  Rouleau  Street  There  is  an  alley  running  north 
and  south  through  the  center  of  the  block.  Lots  7  and  8  run 
east,  fronting  upon  Commercial  Street,  and  the  rear  ends  abut- 
ting upon  the  alley.  Lots  6  and  6  run  north  and  south,  abut- 
ting against  lot  7  and  fronting  on  Rouleau  Street.  Lot  6  lies 
along  Commercial  Street,  and  lot  5  adjoins  lot  6  on  the  west. 
Lot  4  \a  the  same  block  lies  between  lot  6  and  the  alley.    On 
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lot  6  there  is  a  tirc^Btory  frame  brewerj  boQding  need  and 
operated  by  the  defendant  in  error.  There  is  also  upon  the 
lots  a  residence,  ioe  hoase,  and  oatbaildings. 

In  1886  the  plaintiff  in  error  constructed  its  line  of  railroad 
in  the  center  of  said  alley,  running  north  and  south,  extend- 
ing through  the  next  turo  blocks  south  of  block  2,  thence 
cumng  to  the  east  across  Comnaercial  Street,  making  a  deep 
excavation  across  the  street  which  completely  obstructed  the 
travel  thereon.  A  high  embankment  was  constructed  through 
block  2  for  the  roadbed,  and  a  trestle  bridge  was  built  across 
Rouleau  Street,  near  the  northwest  corner  of  Boerner's  prop- 
erty, BO  as  not  to  impede  the  travel  upon  the  street. 

Prior  to  the  location  and  construction  of  the  railroad,  the 
plaintiff  in  error  caused  to  be  condemned,  for  right  of  way 
purposes,  said  lot  4  and  the  west  thirty-five  feet  off  the  rear 
ends  of  said  lots  7  and  8,  and  deposited  with  the  county  judge, 
as  provided  by  law,  the  amount  of  damages  assessed  by  the 
oommissioners.  From  the  award  an  appeal  was  taken  to  the 
district  court  The  defendant  in  error  was  a  party  to  the 
oondemnation  proceedings,  as  was  also  one  Charles  Gagnon, 
who  claimed  an  interest  in  lot  4  Judgment  was  rendered  in 
the  district  court  for  seven  hundred  dollars  as  damages  sus- 
tained by  reason  of  the  appropriation  of  lot  4,  which  sum  was 
apportioned  between  Boerner  and  Gagnon  according  to  their 
respective  interests  in  the  lot,  after  deducting  the  amount  of 
taxes  on  the  lot  due  the  county.  Boerner  accepted  and  re- 
ceipted for  his  share  of  the  money,  and  in  the  arrangement 
allowed  the  railroad  company  $160  for  the  dwelling  house 
which  stood  on  lot  4,  and  he  subsequently  moved  the  building 
therefrom  onto  lot  7  in  question,  where  he  has  since  resided. 
The  sum  of  1100  was  assessed  for  the  taking  of  the  portions 
of  lots  7  and  8,  the  greater  amount  of  which  went  to  the 
county  treasurer  in  payment  of  the  taxes  charged  against  the 
lots. 

It  is  contended  by  the  railroad  company  that  the  defend- 
ant in  error  is  estopped  by  the  adjudication  in  the  oondemna- 
tion proceedings  from  prosecuting  this  action.  The  sound- 
ness of  this  position  depends  upon  whether  the  matters  now 
sought  to  be  litigated  were  directly  involved  in  the  former  liti- 
gation. If  they  were,  this  suit  cannot  be  maintained,  for  the 
judgment  of  a  court  having  cognisance  of  the  subject-matter 
is  conclusive  upon  the  parties  thereto  as  to  all  questions  therein 
actually  litigated*  as  well  as  all  matters  necessarily 
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the  iBflue  joined,  although  not  formally  litigated:  Wells  o» 
Bei  Adjudicata,  tecs.  10,  217. 

The  undisputed  testimony  discloses  that  lots  4,  6,  6,  7,  and 
8  in  said  block  2  lie  oqntignoas  to  each  other,  upon  which 
the  defendant  in  error  had  resided  for  nearly  a  quarter  of  a 
century  prior  to  the  location  of  the  railroad,  and  had  operated 
the  brewery  situated  <m  one  of  the  lots.  All  the  lots  at  the 
time  of  the  proceedings  to  condemn  lot  4  and  parts  of  lots  7 
and  8  were  improved  and  used  as  one  property.  The  land- 
owner had  the  right  to  have  considered  the  depreciation  Id 
value  of  the  portion  of  his  property  not  taken,  resulting  from 
the  proper  construction  and  careful  operation  of  the  road  over 
his  premises,  the  measure  of  bis  damages  being  the  value  of 
the  strip  actually  appropriated  and  the  diminution  in  value 
of  the  portion  remaining.  Although  but  a  part  of  the  lota 
are  described  in  the  proceedings  to  condemn,  yet  neither  the 
commissioners  nor  the  district  court  on  appeal  from  the  award, 
were  confined  in  their  investigation  to  the  damages  done  to  the 
lots  mentioned'  in  the  petition  for  the  appointing  of  commia- 
sioners.  It  was  proper  for  the  commissioners  and  the  jury  to 
consider  the  direct  effect  of  the  location  of  the  road  upon  the 
entire  tract.  Any  other  rule  would  put  it  in  the  power  of  a 
railroad  company  to  limit  the  amount  of  damages  in  condem* 
nation  proceedings,  by  describing  in  the  petition  to  the  county 
court  for  the  appointment  of  commissioners  to  condemn  ita 
right  of  way,  a  portion  of  the  tract  over  which  its  road  is  to 
be  constructed.  The  rule  for  which  we  contend  is  fully  sua» 
tained  by  the  authorities. 

In  Wilmes  v.  Minneapolii  eie,  Ry  Oo,^  29  Minn.  242,  plain* 
tiff  was  the  owner  of  120  acres  of  land,  consisting  of  three  for* 
ties  in  a  line  from  east  to  west  which  he  occupied  and  used 
as  a  farm,  his  residence  being  upon  the  east  forty.  The  rail- 
road corporation  having  located  the  line  of  its  railway  acrosa 
the  two  westerly  forties,  commenced  proceedings  for  condeni* 
nation,  describing  in  the  petition  only  the  two  forties  through 
which  the  road  crossed.  It  was  held  that  the  owner  was  en- 
titled to  have  considered  as  an  element  of  damages  the  effect 
of  the  appropriation  of  the  right  of  way  upon  the  entire  ISO- 
acres  of  land. 

In  Sheldon  v.  MinneapoliB  etc.  IPy  Co.^  29  Minn.  818,  the 
tract  of  land  contained  about  thirty  acres,  a  part  of  which 
had  been  laid  out  and  platted  into  village  lots,  but  the  owner 
Qontinued  to  nne  the  whole  tract  as  one  farm.     The  railroad 
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oompanj  filed  its  petition  to  aoqaire  the  right  of  way  aeron 
thei  land  bjr  oondemnationi  ia  wbioh  was  described  oolj  the 
particaiar  lots,  aooorditjg  to  the  plat  through  which  the  line 
of  road  was  located,  and  made  no  mention  of  the  remainder 
of  the  tract.  It  was  decided  that  the  landowner  was  not 
limited  in  the  damages  he  was  entitled  to  recorer  to  the  lots 
described  in  the  petition,  but  was  entitled  to  oompensatioa  for 
damages  done  to  the  whole  tract  out  of  which  the  right  of  waj 
was  taken,  and  that  it  was  not  necessary  that  the  landowner 
shonld  ha^e  the  deBcription  in  the  petition  corrected  so  as  to 
include  the  entire  tract 

In  Cummin$  ▼.  Dei  Mainse  etc  Ry  Oo^  63  Iowa,  897,  pro* 
oeedings  were  instituted  by  the  railway  company  for  the  con- 
demnation for  right  of  way  purposes,  one  of  two  contigaoos 
city  lots  owned  and  occupied  by  Cummins  as  one  property. 
But  one  lot  was  described  in  the  proceedings.  It  was  held 
that  he  was  entitied  to  compensation  for  the  injury  to  the 
property  as  a  whole. 

Port  Huron  $ie.  B?y  Co.  ▼.  Voorheii,  50  Mich.  506,  was  a 
proceeding  to  condemn,  for  right  of  way  and  depot  grounds, 
one  of  six  lots  owned  and  occupied  by  Voorheis  as  a  home- 
stead. The  lots  were  divided  by  an  alley.  The  petition,  in 
describing  the  land  sought  to  be  appropriated,  only  referB  to 
one  lot  It  was  ruled  that  the  award  of  damages  could  not 
be  c6nfined  to  the  portion  actually  taken,  but  must  coyer  such 
actual  injury  as  is  done  to  the  enure  homestead,  including 
the  easement  in  the  alley. 

The  same  principle  was  recognized  by  this  court  in  the  ease 
of  Northeaatem  etc.  R.  R.  Co.  v.  Fratier,  25  Neb.  42.  Maxwell, 
J.,  in  the  opinion  says:  '*  The  rule  is,  that  where  a  railway 
runs  through  an  entire  tract  the  landowner  is  entitled  to  all 
the  damages  which  result  to  him  from  the  taking.  He  is  not 
limited  to  the  lands  described  in  the  petition  of  the  railway 
company,  nor  the  award  of  the  commissioners,  but  may  show 
the  facts  and  circumstances  and  direct  effect  upon  his  land, 
accompanying  or  flowing  from  such  appropriation.  .  ...  In 
other  words,  just  compensation  for  real  estate  taken  or  dam- 
aged entitles  the  owner  of  several  descriptions  used  as  one 
farm  or  body  of  land  to  compensation  for  injury  to  tiie  whole, 
although  the  right  of  way  extends  across  but  one  or  two  of 
the  subdivisions.'' 

To  the  same  effect  are  Kansoi  etc.  R.  R,  Co.  v.  MernU^  25 
421;  Atchuon  OU.R.R.  Co.  r.  Qough^  29  Kan.  94;  Farb 
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T.  Wisemdn  0§rU.  &  R.  Co.^  83  Wis.  418;  HarUhom  ▼.  Bur- 
lington §U.  R.  R.  Co^  62  Iowa,  613. 

At  the  trial  the  defendant  in  error  was  permitted  to  proTt 
that  the  company  constructed  through  the  block  in  question, 
a  grade  for  its  roadbed  to  the  height  of  twenty-three  feet; 
that  since  its  construction  the  rains  ha^e  washed  the  dirt  froa 
the  grade  onto  the  remaining  portion  of  his  lots  to  the  depth 
of  several  inches;  that  the  engines  throw  dust,  soot,  smoke, 
and  sparks  upon  the  property;  that  the  buildings  are  in 
danger  of  being  destroyed  by  fire  from  sparks  cast  from  the 
engine,  and  by  reason  thereof  he  is  unable  to  obtain  any  in- 
surance. He  was  also  permitted,  over  defendant's  objections, 
to  prove  the  value  of  the  property  before  the  railroad  was 
built  and  its  value  immediately  after  its  construction.  This 
testimony  was  clearly  incompetent. 

The  evidence  shows  that  the  railroad  was  staked  out  at  the 
time  the  condemnation  proceedings  were  commenced,  and 
that  the  road  was  subsequently  constructed  on  the  line  thus 
located.  The  assessing  of  the  damages  for  the  appropriation 
of  a  portion  of  Boerner's  property  covered  all  damages  to  the 
whole  property  occasioned  by  the  location  and  construction 
of  the  road  across  the  premises:  Chicago  etc.  R,  R.  Co.  v.  Wiehe^ 
25  Neb.  542.  The  legislature  has  provided  a  mode  for  deter- 
mining the  damages  where  any  portion  of  the  owner's  prof^ 
«rty  is  taken  for  railroad  purposes.  In  such  case  the^amages 
are  to  be  appraised  by  commissioners  appointed  by  the  county 
judge  for  that  purpose,  and  if  either  party  is  dissatisfied  with 
the  award,  an  appeal  may  be  taken  to  the  district  court 
Boerner  was  entitled  to  have  all  proper  elements  of  damage 
considered  by  the  commissioners,  and,  if  they  failed  to  do  so, 
he  cannot  afterwards  maintain  an  action  to  recover  damages 
thus  omitted,  which  were  necessarily  involved  in  the  issues  in 
the  condemnation  proceedings,  and  which  he  was  bound  to 
present  for  their  consideration  therein. 

It  is  contended  by  counsel  for  defendant  in  error  that  in  the 
oondemnation  case  no  compensation  was  made  for  damages 
sustained  by  reason  of  the  building  of  the  railroad  across 
Rouleau  and  Commercial  Streets  and  in  the  alley  through 
taid  block  2. 

The  evidence  shows  that  the  property  was  not  damaged  by 
ibe  construction  of  the  railroad  across  Rouleau  Street  It  was 
■panned  by  a  bridge  which  permitted  the  street  to  be  used  by 
the  public  the  same  as  before  the  road  was  built    It  will  ho 

AIL  BK  Rir..  Vol.  XXXm.— 41 


642  Atchison  etc.  R.  R.  Co.  v.  Bubrnbr.     [Nebraska, 

oonclusi^ely  prebumed  that  the  depreciation  in  valne  of  the 
property  by  reason  of  the  building  of  the  road  in  the  allay, 
if  any,  was  considered  and  allowed  by  the  commiBsionersu 
After  the  railroad  company  had  appropriated  to  its  use  lot  4 
and  parts  of  lots  7  and  8|  the  alley  was  no  longer  of  any  value 
to  defendant  in  error,  for  he  could  not  use  it  for  the  purpose 
of  ingress  to  and  egress  from  the  remainder  of  his  lots.  This 
fact  was  doubtless  taken  into  consideration  in  the  condemna- 
tion case  and  proper  compensation  allowed;  therefore,  had 
that  portion  of  the  property  taken  by  the  railroad  company 
been  sold  to  an  individual  and  the  purchaser  closed  the  alley, 
Boemer  could  not  have  recovered  damages  because  he  suffered 
none,  and  for  the  same  reason  he  is  not  entitled  to  compensa- 
tion in  this  case  for  the  building  of  the  road  in  the  alley. 

The  only  remaining  point  to  be  considered  relates  to  the 
obstruction  of  Commercial  Street  That  defendant  in  error 
was  entitled  to  compensation  for  the  depreciation  in  the  valne 
oi  his  property  occasioned  by  the  closing  of  the  street,  there 
is  no  room  for  doubt:  Ooltsehalk  r.  Chicago  etc.  R.  R.  Co.,  14 
Keb.  660;  HoBtingi  etc.  R.  R.  Co.  r.  IngalU,  15  Neb.  123; 
Omaha  eie.  R.  R.  Co.  v.  Rogon^  16  Neb  117;  Chicago  etc  iTf 
Co.  V.  HateU,  26  Neb.  864. 

The  question  presented  is  whether  an  abutting  lot  owner 
may,  by  an  action  at  law,  recover  damages  for  the  interfer 
ence  witb  his  easement  in  a  street  by  a  railroad  company, 
where  a  portion  of  his  property  abutting  thereon  has  been  ap- 
propriated by  the  corporation  for  purposes  of  right  of  way. 
That  such  an  action  may  be  maintained  where  no  part  of  the 
plaintiff's  property  has  been  appropriated  to  the  use  of  the 
company,  but  is  injured  by  the  permanent  interference  with 
his  easement  in  the  street  upon  which  his  real  estate  abuts,  is 
no  longer  an  open  question.  The  doctrine  is  sustained  by 
the  decisions  of  this  court:  Burlington  etc.  R.  R.  Co.  v.  Reinr 
haehU,  16  Neb.  279;  48  Am.  Rep.  842;  R.  V.  R.  Co.  v.  FeOen, 
16  Neb.  169;  Hastinge  etc.  R.  R.  Co.  v.  IngaUs.  16  Neb.  12S; 
Omaha  eU.  R.  R.  Co.  v.  Janecek^  80  Neb.  276;  27  Am.  St  Rep. 
899. 

Likewise,  it  has  been  held  by  this  court  that  in  condemna- 
tion proceedings  it  is  proper  to  consider,  as  an  element  of 
damages,  the  depreciation  in  value  of  his  property,  resulting 
from  the  construction  of  a  railroad  across  a  public  highway 
adjoining  the  premises:  Sioux  City  etc.  R.  R.  Co.  v.  Weiiner^ 
16  Neb.  272.    That  was  an  appeal  from  the  assessment  ol 
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damages  returned  by  oommisAionera  for  the  location  of  a  rail- 
load  aoroBa  the  defendant's  land.    The  railroad  track  crossed 
a  pnblie  road  thirty-seyen  feet  below  the  level  of  the  highway. 
The  defendant,  over  the  objection  of  the  plaintiff,  introduced 
testimony  on  the  trial  in  the  district  court,  ^'  as  to  the  situa* 
tion  of  the  land,  as  to  abmptness  and  descents,  in  connection 
with  whioh  the  neoessaiy  cutting  down  and  grading  of  the 
bed  of  the  highway  would  render  a  portion  of  the  land  inao- 
cessible  to  said  highway.''    This  court  was  asked  to  reverse 
the  case  because  of  the  admission  of  this  testimony.    The  ob- 
jection was  overruled.    In  passing  upon  the  question  the 
court  in  the  opinion  says:   *'  The  railroad  company,  having 
acquired  the  right  of  way  over  defendant's  land,  must  be  pre- . 
sumed  to  intend  to  cut  down  its  roadbed  according  to  the 
plan  and  profile  as  testified  to  by  its  engineer;  in  which  casOi 
as  I  understand  the  law,  it  would  be  its  duty  to  also  cut  down 
and  grade  the  highway  so  as  to  give  it  a  proper  gradient  for 
the  passage  of  vehicles.     And  if,  by  reason  of  the  peculiar 
situation  and  topography  of  her  land,  such  cutting  down  of 
the  highway  would  be  an  additional  damage  to  the  land,  I 
know  of  no  reason  why  it  should  not  be  allowed  to  her,  but, 
on  the  contrary,  I  think  that  the  provision  of  the  constitution, 
as  well  as  considerations  of  justice,  would  give  it  to  her. 
Hence,  any  proper  testimony  was  admissible  for  the  purpose 
of  enabling  the  jury  to  ascertain  the  fact  and  extent  of  such 
damage." 

We  do  not  question  the  soundness  of  the  authority  to  which 
we  have  just  referred,  but  it  is  not  applicable  here  for  the  rea- 
son that  it  is  predicated  upon  facts  materially  different  from 
those  disclosed  by  the  record  before  us.  In  that  case  the  in- 
terference  with  the  highway  was  immediately  in  front  of  the 
plaintifi^B  property,  which  rendered  a  portion  thereof  inacces- 
Bible  to  the  highway.  While  in  the  case  we  are  considering, 
the  point  where  the  street  was  closed  was  more  than  one  thou- 
sand feet  from  Boerner's  premises,  and  the  injury  thereby 
sustained,  if  any,  was  so  far  separate  and  distinct  from  that 
resulting  from  the  taking  of  a  portion  of  his  lots,  as  to  permit 
him  to  bring  the  action.  There  is  no  presumption  that  such 
qaeetion  was  litigated  in  the  condemnation  case,  nor  is  there 
anything  in  the  record  to  warrant  an  inference  that  such  mat- 
ter was  therein  adjudicated.  Nor  is  there  any  testimony  from 
which  it  can  be  determined  what  damage,  if  any,  defendant 
in  error  sustained  on  account  of  the  closing  of  Commercial 
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Street.  As  previously  stated,  the  testimony  related  to  the  de- 
preciation in  value  of  the  property  by  reason  of  the  oonstmc- 
tioQ  and  operation  of  the  road  over  the  lots,  instead  of  being 
confined  to  the  matter  closing  the  street 

The  judgment  of  the  district  court  is  reversedi  and  the  cause 
remanded  for  further  proceedings. 

The  other  judges  concur. 

BiciiriifT  DoiCAni  ~  Towh  Lots  —  Damaowm.  ^  Ths  men  pUtling  of  Und 
iato  bloolu  on  a  map  doea  not  divide  it  into  leparate  tracts  so  as  to  limit  tba 
ewner's  damages  to  the  valne  of  a  partioalar  block,  a  small  part  of  which  is 
•etnally  taken  under  the  right  of  eminent  domain.  He  is  entitled  to  an 
award  of  sneh  damages  aa  result  to  the  residue  of  his  tract:  Currie  ▼.  IFde- 
«r^  etc  H.  H.  Co,,  52  N.  J.  L.  SSI;  19  Am.  SL  Rep.  452,  and  note.  The 
measure  of  damages  in  eminent  domain  proceedings  for  railroad  purposes,  ii 
the  di£ference  between  the  Talus  of  the  land  as  a  whole  before  and  aftor  tiie 
•onstruotion  of  the  road:  Wabash  etc  R,  A  Co.  t.  McDottgall,  12S  IlL  111; 
9  Am.  St.  Bap.  539,  and  note;  Wiftona  etc  B.  R.  C<k  t.  WeUdrwi,  1 1  Mian. 
616;  S8  Am.  Dec.  100,  and  extended  note  at  page  lU;  Driver  r,  W<Uem 
Umkm  R,  R,  Co.,  32  Wisi  569;  U  Am.  Rep.  726;  Penns^lvOiwi  tic  R.  EL  Oo, 
▼.  Ckary,  125  Pa.  St  442;  11  Am.  St.  Rep.  913. 

Bminsmt  Domain  —  Daicaou  to  Abutting  Ownsbs:  See  Peitiijybmria 
Co,  T.  SchuyMl  tie.  R.  R,  Co.,  151  Pa.  St.  334;  31  Am.  St.  Rep.  792,  and 
note;  Jones  t.  JBrk  ele.  i?.  R.  Co,,  151  Pa.  St.  30;  31  Am.  St.  Rep.  722,  and 
note;  Seldem  ▼.  JaekmrnvtOe,  28  Fla.  558;  29  Am.  St.  Rep.  278,  and  espedallj 
Aote.  See  also  extended  note  to  Vm^AtrUp  t.  Qrwud  Rapide,  16  Am.  St  Bcfk 
at  page  61S. 


First   National    Bakk    of    Pawnei    Gitt    v. 

Spragub. 

[84  NlBniSKA,  818.] 

Bak¥s  akd  Banking  —  CoLLionoNs  —  Liabiutt  for  Dsfavlt  op  Cosk» 
sroNDXNT.  —  A  bank  which  receives  for  collection  merely  a  note  or  draft 
payable  at  a  distant  point  with  an  understanding  that  such  ooUeottoa 
Ii  for  accommodation  only,  or  that  it  shall  rooeive  no  oompenaation  be* 
yond  the  oustomary  exchange,  is  not  liable  for  the  defaults  of  a  suitable 
and  reputable  correspondent  at  the  place  of  payment  to  whom  it  hu 
forwarded  such  note  or  draft  with  proper  instructions  for  the  collection 
and  remittance  of  the  proceeds  thereof. 

Banks  and  Banking  — CoLLionoNS  — Li abilitt  ov  Fobwabdino  Bank. 
The  liability  of  a  bank  taking  a  note  or  bill  for  oolleoti<m,  which  is  pay- 
able at  a  distance,  extends  merely  to  the  selection  of  a  suitable  and  com- 
petent agent  at  the  place  of  payment^  and  to  the  transmission  of  the 
paper  to  sneh  agent  with  proper  instrnotions,  and  the  corresponding 
bank  is  the  agent,  not  of  the  transmitting  bank,  but  of  the  holder,  so 
that  such  bank  is  not  liable  for  the  default  of  the  correspondent  aeleotsd 
with  due  care. 

Bakki  and  Bavkino  —  CoLLBonoNB — Liabiutt  of  TRANsicrmNo  Bank. 
Hm  axchange  nsnally  ohafgad  by  banks  for  the  transmission  of  money 


ICarchy  1892.]    Fibbt  National  Bank  v,  Spbagub.  645 

to  distant  points  it  Dot  infficient  consideration  to  support  an  implied 
promise  on  the  part  of  the  forwarding  bank  to  insure  againiit  loss  on  ao* 
eoant  of  the  fraud  or  inaolvenoy  of  its  oorrespondent  to  make  eollectioiiib 

Story  and  Story^  for  the  plaintiff  in  error. 

J.  L,  Edwardif  for  the  defendant  in  error. 

Post,  J.  On  the  third  day  of  February,  1888,  at  Pawnee 
City,  in  this  state,  the  defendant  in  error  drew  a  sight  draft 
OD  Davis  and  Wedd,  residing  at  Cafion  Cityi  Colorado,  of 
which  the  following  is  a  copy; — 

^8fi.7&  First  National  Bank, 

**  Pawnbs  City,  Neb.,  Feb.  8,  1888, 
**  Pay  to  the  order  of  First  National  Bank  of  Pawnee  City, 
Neb.,  e]ghty*five  and  ^^  dollars,  with  exchange  and  collection 
eharges,  value  received,  and  charge  the  same  to  account  of 

**H.  W.  Spbagub, 
^  To  Messrs.  Davis  and  Wedd,  Cafion  City,  Colo. 
••  No.  C  6238.'' 

The  said  draft  was  by  the  drawer  left  with  the  plaintiff  In 
error,  at  its  banking  house  in  Pawnee  City,  for  collection,  and 
by  it  forwarded  for  collection  to  the  Exchange  Bank  of  Cafion 
City,  Colorado,  and  by  the  latter  collected  in  full  from  the 
drawees.  The  last-named  bank  failed  without  having  remit- 
ted the  proceeds  of  said  draft,  and  no  part  thereof  has  been 
paid  either  to  the  plaintiff  or  the  defendant  in  error.  Tliere  is 
no  controversy  with  reference  to  the  facts  on  this  branch  of  the 
ease.  Defendant  in  error  was  a  customer  of  the  bank,  and 
was  in  the  habit  of  shipping  butter  to  parties  at  distant  points, 
and  making  sight  drafts  therefor,  payable  to  its  order,  credit 
being  given  him  for  the  proceeds  thereof  when  collected.  It 
further  appears  that  defendant  in  error  was  permitted  by  the 
bank  to  overdraw  his  account  by  reason  of  such  collections. 
It  does  not  appear  that  plaintiff  in  error  was  in  the  habit  of 
making  any  charge  for  collecting  said  drafts.  With  reference 
to  the  transaction  in  question  he  testifies  as  follows:  — 

Q.  Did  you  expect  them  to  charge  you  anything  for  collect- 
ing  this  draft? 

A.  Not  directly;  no,  I  think  not.  If  I  had  not  been  doing 
my  banking  business  with  them  I  would  expect  to  pay  them, 
bat  as  I  was  doing  my  business  there,  and  they  charged  two 
per  cent  for  overdrafts  right  along,  and  I  frequently  made 
overdrafts,  I  supposed  they  did  this  as  a  favor. 

There  is  no  pretense  that  the  bank  in  this  case  was  guiltf 
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of  negligence  in  forwarding  the  draft,  in  the  selection  of  its 
correspondents,  or  in  giving  instructions  to  the  latter  with 
reference  to  the  collection  or  remittance  of  the  money  when 
collected. 

The  only  question  for  consideration  is  whether  the  plaintiff 
in  error,  in  view  of  the  facts  stated,  is  answerable  for  the  da- 
Caalt  of  the  bank  at  Cafion  City. 

The  court  on  its  own  motion  gave  the  following  instructions: 
^The  court  instructs  the  jury  that  when  a  home  bank  re* 
ceives  for  collection  merely  a  draft  drawn  upon  a  person  resid- 
ing  in  another  place,  which  draft,  from  the  nature  of  thebusi- 
ness  and  genend  usage  in  such  cases,  will  have  to  be  trans- 
mitted for  collection  to  some  correspondent  bank  at  the  placn 
where  the  debtor  resideSi  and  for  the  collection  of  which  draft 
the  home  bank  will  receive  only  the  customary  exchange,  in 
absence  of  any  express  agreement  between  the  parties  to  the 
contrary,  the  home  bank,  if  it  exercises  due  and  ordinary  care 
in  selecting  such  correspondent  bank  and  transmits  such  draft 
for  collection  to  such  correspondent  bank,  will  not  be  liable 
for  the  default  or  failure  of  such  correspondent  bank  to  remit 
moneys  collected  by  it  upon  such  draft." 

If  this  instruction  correctly  states  the  law  applicable  to 
the  case,  the  motion  for  a  new  trial  should  have  been  sus- 
tained. The  courts,  as  well  as  the  text  writers,  differ  widely 
upon  the  question  presented.  It  is  held  by  the  courts  of  the 
United  States,  New  York,  New  Jersey,  Ohio,  Indiana,  Min- 
nesota, and  perhaps  others  following  the  English  cases,  that 
where  a  note  or  bill  is  received  for  collection  by  a  bank  and 
by  it  transmitted  to  a  correspondent  at  a  distance  for  present- 
ment and  demand,  the  latter  is  the  agent  of  the  transmitting 
bank  only,  which  will  be  liable  for  the  default  of  its  corres- 
pondent This  view  is  also  approved  by  Mr.  Daniel  in  liis 
work  on  Negotiable  Instruments,  vol.  1, 824.  The  leading  case 
holding  thus,  is  Allen  v.  MerehanU^  Bank,  22  Wend.  215,  84 
Am.  Dec.  289,  in  which,  by  a  vote  of  fourteen  to  ten  senators, 
the  opinion  of  Chancellor  Walworth  in  the  same  case  was 
overruled,  and  which  has  then  been  followed  and  approved 
by  the  court  of  appeals  in  numerous  cases.  It  will  be  observed, 
too,  that  when  since  this  rule  was  adopted  by  the  supreme 
court  of  the  United  States,  Hoover  v.  Wise,  91  U.  S.  808,  dis- 
senting opinions  were  filed  by  Justices  Miller,  CliflTord,  and 
Bradley.  Mr.  Freeman  in  a  note  to  AUen  ▼.  MerehanUf  Bank, 
84  Am.  Dec  816^  while  expressing  a  preference  for  the  role 
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above  stated,  says:  "  The  preponderance  of  authority  is  against 

the  principal  case  and  in  favor  of  the  rule  that  the  liability 

€if  a  bank,  taking  a  note  or  bill  for  collection  which  is  payable 

at  a  distance,  extends  merely  to  the  selection  of  a  suitable  and 

competent  agent  at  the  place  of  payment,  and  to  the  trans- 

misaion  of  the  paper  to  such  agent  with  proper  instructions, 

and  that  the  corresponding  bank  is  the  agent,  not  of  the  trans- 

mitting  bank,  but  of  the  holder,  so  that  the  transmitting  bank 

ie  not  liable  for  the  default  of  the  correspondent,  where  due 

eare  has  been  used  in  selecting  such  correspoiident."  The  fore* 

going  proposition  is  sustained  by  the  following  cases:  Fabena  v. 

MerearUile  Bank^  23  Pick.  330;  34  Am.  Dec.  59;  Dorchester  etc. 

Bank  t.  New  England  Bank^  1  Gush.  177;   Jackson  v.  Union 

Bank,  6  Har.  A  J.  121;  Citizens'  Bank  v.  Howell,  8  Md.  530; 

63  Am.  Dec.  714;  East-Haddam  Bank  v.  Seovil,  12  Conn.  803; 

Lawrence  ▼.  Stoning  ton  Bank,  6  Conn.  521;  Milliken  ▼.  Shap* 

leigh,  36  Mo.  596;   88  Am.  Dec.  171;  Daly  v.  Butchers'  etc. 

Bank,  66  Mo.  94;  17  Am.  Rep.  663;  JEtna  Ins.  Co.  v.  Alton 

City  Bank,  25  UL  243;  79  Am.  Dec.  328;  Bank  of  LouisvUU  v. 

First  Nat.  Bank,  8  Baxt.   101;  35  Am.  Rep.  691;   Ouelich  v. 

National  St.  Bank,  56  Iowa,  434;  41  Am.  Rep.  110;  Stacy  y. 

Dane  Co.  Bank^  12  Wis.  629*;  Tiemany.  Commercial  Bank^  7 

How.  648;  40  Am.  Dec.  83;    Bowling  v.  AHhur,  34  Miss.  41; 

Mechanics^  Bank  v.  Earp,  4  Rawle,  384;  Baldwin  v.  Bank  of 

La.,  1  LsL.  Ann.  13;  45  Am.  Dec.  72;  Hyde  v.  Planters'  Bank^ 

17  La.  660;  36  Am.  Deo.  621;  Bank  of  Lindshnrg  v.  Ober,  31 

Kan.  599.    The  doctrine  of  these  cases  is  expressly  approved 

in  Morse  on  Banking,  Sd  ed.,  c.  17. 

A  discussion  of  the  reasons  which  have  so  often  been  ad« 
Ysnced  by  courts  in  support  of  the  opposing  views  of  the  ques- 
tion  involved  will  not  be  profitable  in  this  connection.  In 
our  opinion  the  rule  stated  in  the  instruction  given  by  the 
court  and  set  out  above  is  not  only  in  accord  with  the  weight 
of  authority,  but  is  sustained  by  reasons  sounder  in  themselves 
and  more  in  consonance  with  the  principles  which  underlie 
and  determine  the  relations  of  principal  and  agent. 

This  is  believed  to  be  a  typical  case  and  to  be  fairly  illus- 
trative of  the  method  of  making  collections  through  the  agency 
of  banks  in  this  country  at  this  time.  Whatever  may  have 
been  the  reasons,  arising  out  of  the  business  methods  existing 
at  the  time,  Allen  v.  Merchants  Bank,  22  Wend.  215,  34  Am. 
Dec.  289,  was  decided,  for  the  rule  adopted  therein,  the  reason 
for  such  a  rule  is  wanting  in  view  of  the  present  changed  con- 
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ditioni.  Banks,  as  a  general  role,  have  now  no  facilities  for 
making  collections  at  distant  points  not  enjoyed  by  the  busi- 
ness public  at  large.  Formerly  they  may  have  enjoyed  a 
monopoly  of  information  relative  to  location,  names,  and  cred- 
its of  banks  at  distant  or  remote  points.  To-day,  however, 
business  men,  by  means  of  the  information  derived  from  the 
press  and  the  numerous  directories  at  their  command,  may 
collect  their  bills  through  the  medium  of  banks  at  the  place 
of  payment  as  cheaply,  safely,  and  expeditiously  as  their 
local  banks. 

It  is  more  convenient,  and  therefore  more  frequent,  for 
customers  to  deposit  drafts  and  acceptances  with  their  home 
banks  for  collection,  paying  therefor  the  cost  of  exchange  only' 
In  this  case,  for  instance,  the  bank  not  only  made  the  collec- 
tions for  defendants  in  error  without  charge,  but  allowed  him 
to  overdraw  on  account  thereof  thus  realizing  on  his  paper 
at  once.  As  said  by  Chancellor  Walworth  in  Allen  v.  Mer- 
ehanU  Bank,  22  Wend.  215,  34  Am.  Dec.  289,  there  is  in  cases 
like  this  no  consideration  sufficient  to  support  an  undertaking 
by  a  l>ank  to  answer  for  the  default  of  a  correspondent  where 
it  has,  without  fraud  or  negligence,  in  proper  time,  forwarded 
the  paper  to  a  reputable  correspondent  with  proper  instruc- 
tions, and  when  the  loss  is  not  occasioned  by  the  act  or  omis- 
sion of  any  of  its  immediate  agents  or  servants.  The  theory 
of  those  cases  which  hold  the  remitting  bank  liable  is,  that 
the  advantage  of  exchange  between  dififerent  points  is  a  suflB- 
cient  inducement  for  banks  to  assume  the  liability  sought  to 
be  imposed.  This  may  be  conceded  so  far  as  the  inconveni- 
ence and  costs  of  collection  is  concerned,  but  to  us  it  seems 
wholly  inadequate  as  a  consideration  for  an  implied  under- 
taking to  insure  against  loss  on  account  of  the  fraud  or  insol* 
Tency  of  a  correspondent. 

The  supreme  court  of  Tennessee,  in  Bank  of  LouisviUe  v. 
First  Nat,  Bank,  8  Baxt  101,  35  Am.  Rep.  691,  after  a  thorough 
examination  of  the  cases  on  the  subject,  summarizes  as  follows: 
"The  more  reasonable  and  just  construction  of  the  undertak- 
ing of  the  bank  in  which  the  bill  is  deposited  for  collection  is 
that  when  the  bill  is  payable  at  another  and  distant  place, 
the  bank  so  receiving  the  bill  discharges  itself  of  liability  by 
transmitting  the  same,  in  due  time,  to  a  suitable  and  reputable 
bank  or  other  agent  at  the  place  of  payment;  and  in  such 
ease  it  is  manifest  that  a  subagent  must  be  employed,  and 
the  assent  of  the  principal  is  implied,  as  it  cann  ot  be  said 
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that  the  receiving  bank  was  expected  or  bound  to  send  one  of 
its  Giro  officers  to  the  distant  point  of  payment  for  the  pur- 
pose of  personally  attending  to  the  collection  for  the  rery  in- 
adequate  compensation  nsually  paid  to  banks  for  such  ser- 
Tice.**  To  the  yiews  thus  expressed  we  give  our  unqualified 
assent  The  motion  for  a  new  trial  should  have  been  sus- 
tained. The  judgment  of  the  district  court  is  reversed,  and 
the  ease  remanded  for  further  proceedings  in  the  district 
ooort. 
The  other  judges  concur. 

Bahxb— LiABiLirr  or  torn  Bills  TRAvsmrrwD  to  Aobmt  lom  Collso- 
noR.  — A  Ixuik  reoeiring  a  bill  for  eoUeotion  payable  at  a  distant  point  i« 
impliedlj  instraotod  to  send  it  to  a  lai table  agent  at  the  place  of  payment 
lor  ooUeotioD,  and  such  agent,  when  selected  by  it,  becomes  the  agent  of  the 
owner,  for  whose  negligence  the  bank  cannot  be  held  liable:  Bcuik  r.  Cum' 
numffB,  89  Tenn.  609;  24  Am.  St.  Rep.  618;  jEina  In».  Co.  ▼.  AUon  City 
Bank,  26  nL  243;  79  Am.  Dec  328;  Daly  ▼.  Butchers'  ete.  Bank,  66  Mo.  94; 
17  Am.  Rep.  663,  and  note;  OwUeh  ▼.  National  Stale  Bank,  66  Iowa,  434} 
41  Am.  Rep.  110^  and  note;  Sahlein  t.  Bank,  90  Tenn.  221.  There  is  a  great 
•onfliot  of  anthoritiea  on  this  proposition.  The  contrary  doctrine  to  that 
Maintained  bj  the  principal  case  and  those  cited  abore  may  be  found  in 
Sirdsagvth  t.  National  etc  Bank,  43  Minn.  60;  19  Am.  St.  Rep.  213,  and 
■ote;  Oerman  NaL  Bank  t.  Bums,  12  Col.  639;  13  Am.  St  Rep.  247,  and 
note  with  the  cases  showing  the  conflict  of  opinion  collected;  St.  Nicholas 
Bmnk  t.  State  NaJL  Bank,  128  N.  Y.  26.  For  a  thorough  discussion  of  the 
iibj«ot^  ■••  monographio  note  to  Allen  t.  Merckant*§  Bank,  34  Am.  Dea  307. 
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OoHroinrDcro  Fblon r  ^  Dasiss — What  dobs  not  OoRsnnm. — When 
a  mortgagor  has  either  stolen  or  wrongfuilj  removed  the  mortgaged 
property,  and  upon  being  arrested  and  imprisoned  therefor  gives  his 
Bota  with  sureties  for  the  payment  of  the  mortgage  debt,  this  alone  will 
aot  constitate  duress  or  oompoanding  a  felony  in  the  execution  of  the 
■ota,  and  snob  defenses  eannot  be  relied  upon  by  the  surety  in  an  action 
en  the  note  without  other  cTidenoe. 

OoKPOuvDnca  Fklovt  ab  DsyiNss.  — The  owner  of  goods  stolen  or  wrong- 
fully taken  has  a  right  to  receive  oompensation  for  the  injnry  sustained, 
tad  may  take  a  note  signed  with  mreties  therefor;  and  in  anoh  eass^  nn* 
Um  there  is  aa  agreement  not  to  prosecute  or  to  snpprees  eridenoe  oi 
Um  erime^  tho  defense  of  oompounding  a  felony  is  not  aTailabls  agyiinrt 
the  note. 

.Paul  and  Temjiin^  for  fha  plaintiff  in  error. 
AmuoO  and  Kendall^  tor  Iho  defendant  in  orrar. 
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Maxwbll,  C.  J.  This  Action  was  brought  on  a  promiBsorj 
note,  M  follows:^ 

''$844.  Plattsmouth,  Nbb.,  July  7, 1883. 

*^  One  day  after  date,  we  jointly  and  eeyerallj  promise  to 

|Miy  to  the  order  of  the  Bank  of  Cass  County  three  hnndred 

and  forty*four  dollars,  ralue  receiyed,  with  interest  at  ten  par 

eent  per  annum  from  maturity  until  paid.    Negotiable  tod 

payable  at  the  Bank  of  Cass  County. 

••  William  B.  Shaw. 

''Adam  BBicKsa. 

"  W.  R.  Anthony." 

Bricker  alone  answered  the  petition,  in  whioh  he  eTideaUy 
sought  to  allege  the  compounding  of  a  felony.  In  the  brie&, 
however,  the  defense  is  claimed  to  be  duress;  that  is,  that  the 
note  in  question  was  executed  under  duress.  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  for  the  defendants,  opon 
which  judgment  was  rendered.  It  appears  from  the  record 
that  some  time  prior  to  the  giving  of  the  note  in  question 
William  R.  Shaw  had  executed  a  mortgage  to  a  man  named 
Sharp,  upon  certain  personal  property  possessed  by  him;  that 
Sharp  transferred  the  mortgage  and  note  accompanying  the 
same  to  the  plaintiff;  that  the  defendant  Shaw  either  sold 
the  property  or  removed  it  from  the  county;  the  proof  on  that 
point  is  not  very  clear,  nor  is  it  material  now. 

It  also  appears  that  Shaw  was  arrested  on  oomplaint  of 
the  plaintiff,  and  placed  in  the  jail  of  Cass  County,  appa- 
rently waiting  an  examination  when  the  defendant,  with  ooe 
Anthony,  gave  a  new  note  for  the  amount  of  the  debt  and 
costs,  and  the  former  note  and  mortgage  were  delivered  up. 
There  is  some  testimony  tending  to  show  that  they  were  de- 
livered to  the  defendant  Bricker,  but  whether  so  delivered  or 
not  cannot  affect  this  case.  On  the  4th  of  October,  1884,  the 
defendant  paid  on  the  note  in  question  the  sum  of  $34.40,  and 
October  17, 1887,  the  sum  of  $50.  The  remainder  of  the  note 
is  unpaid. 

Section  177  of  the  Criminal  Code  provides:  '*  If  any  person 
•hall  take  money,  goods,  chattels,  lands,  or  other  reward,  or 
promise  thereof,  to  compound  any  criminal  offense,  such  pe^ 
son  shall  be  fined  in  double  the  sum  or  value  of  the  thing 
agreed  for  or  taken,  but  no  person  shall  be  debarred  from 
taking  his  goods  or  property  from  the  thief  or  felon,  or  re- 
ceiving compensation  for  the  private  injury  occasioned  by  the 
commission  of  any  such  criminal  offense." 
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In  School  Diatrict  ▼.  Aldenon^  6  Dak.  145,  the  defense  was 
thai  the  note  was  given  to  compound  a  felony.  The  coort 
says:  "In  defenses  of  this  kind,  where  it  is  sought  to  invalidate 
a  written  contract  by  parol  evidence,  it  should  be  made  to 
clearly  appear  that  the  arrangement  was  in  contravention  of 
public  policy.  Vague  and  indefinite  statements  are  not  suffi- 
cient. The  understanding  or  agreement  relied  on  must  be  posi- 
tive and  certain,  entered  into  and  relied  upon  by  both  parties. 

''Says  Judge  Caldwell,  in  Swann  v.  Swann^  21  Fed.  Rep. 
899:  'No  court  ought  to  refuse  its  aid  to  enforce  a  con« 
tract  on  doubtful  and  uncertain  grounds.  The  burden  is  on 
the  defendant  to  show  that  its  enforcement  would  be  in  vio- 
lation of  the  settled  public  policy  of  this  state  or  injurious  to 
the  morals  of  its  people.  Vague  surmises  and  flippant  asser- 
tions as  to  what  is  the  public  policy  of  the  state,  or  what 
would  be  shocking  to  the  moral  sense  of  its  peoplCi  are  not 
to  be  indulged  in.' 

**^  Says  the  lord  chief  justice,  in  Walsh  v.  FusseU,  6  Bing. 
163:  'To  hold  a  contract  void  on  the  ground  of  its  impolicy 
or  inconvenience,  we  ought  to  be  clearly  satisfied  that  the 
performance  of  it  would  be  necessarily  attended  with  injury 
or  inconvenience  to  the  public' 

''In  Malli  v.  WUlett^  67  Iowa,  706,  one  witness  being  asked 
what  the  consideration  was,  said  that  A  wanted  to  prosecute 
B  for  adultery  with  his  wife,  and  the  note  was  executed  so  as 
not  to  have  any  fuss  with  him  about  it, — to  settle  up  the 
matter.  The  court  held  that  the  design  to  compound  a  crimi- 
nal prosecution  did  not  clearly  appear,  and  that  verdict  should 
have  been  for  the  plaintiff.  Says  the  chief  justice:  'An  agree- 
ment is  not  void  on  this  ground  unless  it  expressly  and  un- 
questionably contravenes  public  policy,  and  be  manifestly  in- 
jurious to  the  interest  of  the  state.'  Iowa  likens  it  to  declar- 
ing  a  law  unconstitutional  and  void. 

*^  Says  Judge  Cole,  in  Richmond  V.  Dubuque  etc*  R,  R.  Co.^ 
26  Iowa,  202:  'The  power  of  the  courts  to  declare  a  contract 
void  for  being  in  contravention  of  sound  public  policy  is  a 
very  delicate  and  undefined  power,  and,  like  the  power  to 
declare  a  statute  unconstitutional,  should  be  exercised  only 
in  cases  free  from  doubt.' 

'*In  KeUogg  v.  LarHn,  8  Finn.  123,  56  Am.  Dec.  164,  the 
court  says:  '  Before  a  court  should  determine  a  contract  which 
has  been  entered  into  in  good  faith,  stipulating  for  nothing 
that  is  malum  in  #0,  •  •  •  •  to  be  void  as  contravening  the 
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poliof  of  the  state,  it  should  be  satisfied  that  the  advantage 
to  aoorue  to  the  public  for  so  holding  is  certain  and  substan* 
tial,  not  theoretical  or  problematicaL  He  is  the  safest  mag- 
istrate who  is  more  watchful  over  the  rights  of  the  individual 
than  over  the  convenience  of  the  public,  as  that  is  the  i^est 
government  which  guards  more  vigilantly  the  freedom  of  the 
subject  than  the  rights  of  the  state.' 

"  In  Johnston  v.  Allen,  22  Fla,  224,  1  Am.  St.  Rep.  180,  it 
was  held  that  ^  where  a  valid  acceptance  is  transferred  by  the 
payee  to  a  person  under  arrest  for  embezzlement,  to  enable 
him  to  effect  a  compromise,  and  is  given  by  him  to  the  per^ 
sons  from  whom  he  has  embezzled  to  secure  the  payment  of 
whatever  sum  might  be  due  from  him,  the  acceptance  is  not 
thereby  made  invalid,  as  given  to  compound  a  felony,  unlessi 
in  consideration  thereof,  the  persons  from  whom  he  embezzled 
agreed  to  abandon  the  prosecution  against  him;  and  even  then 
the  liability  of  the  acceptor  is  not  affected  if  he  was  not  privy 
to  the  agreement.' 

"  In  BarreU  v.  Weber,  125  N.  Y.  18,  it  was  held  that  a  mort- 
gage given  by  a  married  woman  to  secure  the  payment  of 
goods  stolen  by  her  husband  is  not  void,  as  given  to  compound 
felony,  in  the  absence  of  any  promise  on  the  part  of  the  mort* 
gagees  to  forbear  prosecution  for  the  crime,  or  to  suppress  evi* 
dence  tending  to  prove  it;  and  in  Sehultt  y.  Catlin,  78  Wis. 
611,  where  the  felony  was  denied  by  the  defendant,  it  was 
held  a  note  given  for  tbe  debt  could  not  be  avoided  by  the 
defense  that  it  was  given  to  compound  a  felony." 

In  order  to  establish  the  defense  of  compounding  a  felony  it 
must  appear  that  there  was  an  agreement  not  to  prosecute  th« 
case  or  to  suppress  evidence  tending  to  prove  it.  The  owner 
of  goods  stolen  has  a  right  to  receive  oompensation  therefor. 
The  person  accused  may  be  anxious  to  make  restitution,  but 
be  unable  to  pay  at  once,  and  hence  must  give  security,  either 
personally  or  through  his  friends,  and  the  mere  fact  that  he  is 
liable  to  be  punished  for  the  crime  will  not  invalidate  the  ob* 
ligation.  This  rule  was  established  in  Mundy  v.  WhUtemore^ 
15  Neb.  647,  and  is  believed  to  be  sound  law,  and  this  disposes 
of  the  question  of  duress,  so  strongly  urged  on  behalf  of  the 
defendant  in  error. 

There  are  other  reasons  why  the  defendant  Bricker  is  lit'-' 
bit.    We  find  the  following  letters  in  the  record: — 

**  St.  Paul,  Nbb.,  May  6, 1887. 

*Mr.  J.  M.  Patterson,  Plattsmouth — Dear  Sir:  Yours  ot 
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the  3d  at  haad.  I  don't  blame  you  for  writing  me  a  sharp 
letter.  I  ought  to  have  wrote  long  aga  I  made  a  settlement 
with  William  Shaw.  He  swapped  his  plaoe  for  cattle,  and  I 
took  the  cattle.  I  had  to  allow  more  for  them  than  I  ooold 
get  for  them  now.  .  I  took  them,  and  am  to  pay  Shaw.  Mr. 
Anthony  has  got  nothing,  so  I  knew  I  would  have  the  note  to 
pay.  I  got  thirty-three  head  of  yearling  calves.  I  also  had 
to  furnish  Shaw  with  one  hundred  dollars  more  money,  so  he 
owes  me  one  hundred  dollars  yet.  He  had  a  loan  on  his  place, 
■o  he  has  nothing  left  It  would  be  almost  impossible  for  me 
to  pay  you  now,  and  will  pay  you  as  quick  as  I  can.  I  think 
can  pay  you  soon,  the  interest  at  least.  I  can  hardly  ask  you 
to  wait  any  longer,  but  you  know  had  it  not  been  for  me  you 
would  never  got  anything.  Of  course  you  have  never  got 
much  yet,  but  you  will  get  it,  but  I  don't  want  you  to  sue  it, 
for  I  will  pay  it  as  soon  as  I  can,  for  I  can  make  the  money 
oat  of  the  calves  after  awhile.  Hope  I  can  pay  you  soon. 
*•  Yours  truly,  Adam  Bbickbb." 

"Atlanta,  Nebr.,  February  21,  1887. 

"  Mr.  J.  M.  Patterson — Sir:  I  am  trying  to  settle  with  Wm. 
Shaw.  I  have  to  take  his  place,  and  if  I  do  I  will  have  to 
ask  wait  on  me  till  I  can  sell  it.  Please  let  it  be  till  you  hear 
from  me.     Will  write  soon.  Adam  Brickbb." 

These  calves  are  shown  to  have  been  worth  at  the  time  of 
purchase  at  least  eight  dollars  per  head,  and  so  far  as  we  can 
judge  the  defendant,  in  consideration  of  receiving  them,  as* 
fumed  the  payment  of  the  note.  In  no  view  of  the  case,  there- 
fore, can  the  judgment  be  sustained.  The  judgment  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

The  other  judges  concur. 

OoMromiDnro  Fklon t  ^  What  dobs  hot  OoNSTmm.  —  In  all  oams 
when  parties  hare  saflEered  iajory  from  th«  oommission  of  a  felony,  they 
may  settle  their  prirate  damages  in  any  way  they  see  fib,  provided  they  do 
■ot  iaclade  in  snch  settlement  the  stifiing  of  the  criminal  proseontion  for 
sach  felony:  Johnston  ▼.  Allen,  22  Fla.  224;  1  Am.  St  Rep.  ISO.  and  note; 
BmrreU  ▼.  Webtr,  125  N.  T.  18.  See  extended  notes  to  Toum  of  Hinesburgh 
T.  Smnner,  31  Am.  Deo.  003,  and  HiU  ▼.  Freeman,  49  Am.  Rep.  49.  An 
sgreemont  by  one  who  is  threatened  with  a  oriminal  prosecution  for  bas- 
tardy to  pay  the  mother  a  certain  snm  for  the  maintenance  of  the  child 
is  a  Talid  contract^  STen  thongh  it  discloses  on  its  face  that  it  is  ex^ 
sated  to  stifle  each  prosecution:  SokrheifMr  t.  Wmtere,  126  Pa.  St  253.  Ses 
also  Bibb  y,  Hilehcoek,  49  Ala.  468;  20  Am.  Rep.  288,  and  note.  A  promise 
not  to  proeecnte  for  a  crime  is  not  iUefi;al  so  as  to  avoid  a  contract  based 
Uisrsoii,  unless  it  is  made  for  the  sake  of  gain,  and  not  from  motives  ol 
1   Ward  T.  AUen^  2  Met  53;  35  Am.  Dec.  887. 
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Humboldt  DaiviNa  Park  Ass^n  v.  Stevens. 

INMBaBAnLA,  OL} 

OoBPOftATtom— Imnuun  cm  Stook  ^  BiooKHOLDnili  Bioar  10  Pvi^ 
CKAttL  —Hi*  right  to  faoraan  la  tha  o^^ttal  itook  of  a  oorpontka  b 
iatoadtd  for  tha  banoflt  of  tha  Joiat  oiwatr^  aad  oaa  ba  azareuod  oolj 
hj  the  aorporatioa  itsalf  1  and  la  tta  abaaaoa  of  atipalatiooa  in  tha  ditiw 
tar  to  the  aontrarj,  tha  atiginal  atoakboldaia  hava  a  right  to  aabwribe 
for  and  hold  the  new  etook. 

OoBFOaATiOMS — Injdnotioii  againsv  DntaoTOBS.  —  PoTMNia  illegally  aleotad 
\j  be  enjoined  from  aotlng  at  direotort  of  a  oorporatioa. 


C.  Oille$pi$f  for  the  plaintiffs  in  error. 

£•  W,  Thonuu  and  R  8.  Jfalony,  for  the  defendants  in 
error. 

Maxwell,  0.  J.  This  action  was  brought  in  the  district 
court  of  Riohardson  County  to  restrain  the  defendants  from 
exercising  the  dntiea  of  directors  of  the  plaintiff  and  taking 
possession  of  the  property.  A  demurrer  to  the  petition  was 
overruled  in  the  court  below,  and  the  defendants  electing  to 
stand  on  the  demurrer,  judgment  was  entered  in  favor  of  the 
plaintiffs  as  prayed.  The  only  question  is,  does  the  petition 
justify  the  judgment  f    It  is  as  follows:  — 

**  The  plaintiffs  above  named  represent  unto  the  court  that 
they  are  all  residents  of  Richardson  County,  Nebraska,  and 
are  now,  and  have  been  for  several  months  past,  members 
of  and  stockholders  in  the  Humboldt  Driving  Park  Associa- 
tion, a  corporation  incorporated  under  the  laws  of  Nebraska, 
with  its  place  of  business  at  Humboldt,  in  said  county  of 
Richardson;  the  said  corporation  was  incorporated  on  or 
about  June  29,  1886,  at  which  time  F.  W.  Samuelson,  0.  A. 
Cooper,  B.  K.  Kentner,  H.  F.  Hull,  R.  S.  Malony,  Jr.,  and  five 
other  persons  who  were  residents  of  said  county  of  Richard- 
son,' associated  and  incorporated  themselves  under  the  name 
aforesaid,  with  the  place  of  business  at  Humboldt,  in  said 
county,  for  the  promotion  and  advancement  of  the  breaking 
and  development  of  horses,  by  keeping  a  driving  park  and 
holding  horse  fairs  and  race  meetings,  and  other  transactions 
of  like  nature  pertaining  to  the  general  business  of  a  driving 
park  association;  and  the  said  corporation  did  then  and  there 
adopt  articles  of  incorporation,  and  had  the  same  recorded  in 
the  office  of  the  county  clerk  of  said  county;  the  said  articles 
of  incorporation  contained,  among  others^  the  following  pre  - 
visions,  to  wit: 
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"Art  4  The  capital  stock  of  the  incorporation  shall  con* 
sisi  of  one  thousand  dollars,  with  an  authorized  capital  of  fire 
thousand  dollars.  At  least  one-fourth  of  the  capital  stock 
shall  be  paid  in  by  the  first  day  of  August,  1886,  and  the 
balance  at  raoh  times  and  places  and  in  such  amounts  as  tho  . 
board  of  directors  shall  direct. 

^Art  6.  The  stock  shall  be  divided  into  shares  of  fiye  dol- 
lars each. 

''Art.  8.  The  business  and  affairs  of  said  corporation  shall 
be  conducted  by  a  board  of  directors  composed  of  nine  stock* 
holders,  who  shall  elect  from  their  number  a  president,  vice 
president,  secretary,  treasurer,  and  such  other  officers  as  may 
be  necessary  to  transact  the  business  of  the  corporation. 

"Art.  9.  Each  share  of  the  stock  shall  be  entitled  to  one 
vote  in  all  elections  of  directors  for  said  corporation,  and  such 
elections  shall  be  by  ballots 

''Art  10.  The  annual  election  of  directors  by  the  stock- 
holders shall  be  on  the  second  Friday  of  August  of  each  year, 
etc. 

"The  said  articles  of  incorporation  were  duly  recorded  in 
the  office  of  the  said  county  clerk  on  August  7, 1886,  and  said 
association  has  been  actinn;  as  a  corporation  thereunder  ever 
since  that  time.  At  the  time  said  association  so  commenced 
business  in  1886,  by  vote  of  its  stockholders,  authorized  the 
issuing  and  sale  of  stock  to  the  amount  of  $1,000,  or  200  sharea 
of  stock  at  five  dollars  each,  and  it  actually  issued  over  half 
of  that  number  of  shares,  that  is  to  say,  about  115  shares,  all 
of  which  were  duly  paid  up  in  full  and  certificates  for  that 
number  of  shares  were  issued  and  delivered  to  the  purchaser 
thereof.  Afterwards,  on  April  11,  1889,  the  corporation,  by  a 
vote  of  its  stockholders  at  a  meeting  held  for  that  purpose, 
incre<ised  its  capital  stock  by  authorizing  the  issuing  of  an 
additional  number  of  shares  sufficient  with  the  number  already 
issued,  as  above  stated,  to  raise  the  capital  stock  to  two  thou»* 
and  five  hundred  dollars  in  the  aggregate,  and  no  more.  Under 
said  authority,  about  376  additional  shares  were  issued  and 
sold,  and  were  paid  for  in  full  and  certificates  for  that  number 
of  shares  were  issued  and  delivered  to  the  purchasers  thereoC 
Neither  said  corporation  nor  the  stockholders  thereof  hava 
ever  issued  or  authorized  any  person  to  issue  any  other  or  ad* 
ditional  shares  of  stock  besides  those  above  mentioned,  and 
no  others  have  ever  been  issued  legally  or  by  authority.  On 
tha  seoood  Friday  of  August,  1889,  at  a  meeting  of  the  stock' 
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bolderB,  the  following  named  persons  were  dnlj  elected  direo* 
tors,  to  vrit:  R.  S.  Malonj,  Jr.,  who  was  afterwards  elected  bj 
said  directors  as  president;  P.  Y.  Hajs,  afterwards  elected  iu 
like  manner  yice  president;  B.  K.  Kentner,  afterwards  elected 
treasurer;  A.  H.  Fellers,  afterwards  elected  secretary,  and  also 
J.  L.  Linn,  Ed.  Borland,  W.  F.  Garver,  John  Power,  and  0.  A. 
Cooper,  and  said  directors  and  officers  forthwith  entered  upoa 
the  duties  of  their  offices,  and  have  conducted  the  same  ever 
since. 

''At  a  meeting  of  the  stockholders  held  on  the  second  Fri* 
daj  of  August,  1890,  for  the  purpose  of  electing  officers  for  the 
ensuing  year,  at  which  time  there  had  been  issued  only  460 
shares  of  stock  in  the  aggregate,  the  following  proceedingi 
were  had:  Some  hours  before  said  election  commenced,  said 
Pyle,  for  the  purpose  of  defrauding  the  stockholders  and  ille- 
gally obtaining  control  of  the  corporation  and  its  business 
against  the  wishes  of  its  stockholders,  fraudulently  induced 
Fellers,  the  secretary,  to  receive  from  him  a;  draft  for  $2,400 
as  in  payment  of  480  additional  shares  which  had  never  beea 
authorized  by  the  association,  and  also  fraudulently  induced 
him  to  keep  said  transaction  concealed  from  the  directors  and 
stockholders  so  that  none  of  said  parties  had  any  knowledge 
that  it  was  claimed  that  any  such  additional  shares  had  been 
paid  for  or  issued  until  the  matter  was  suddenly  sprung  upoQ 
them  while  the  election  was  taking  place,  and  when  they  were 
taken  by  surprise  and  could  not  stop  the  proceedings.  Said 
Pyle  fraudulently  caused  those  persons  to  be  chosen  tellers  at 
the  election,  and  after  voting  the  480  fraudulent  votes  caused 
the  same  to  be  received  and  counted  as  if  they  had  been  that 
number  of  legal  and  valid  votes,  said  Pyle  voted  said  4S0  il- 
legal and  fraudulent  votes,  together  with  about  23  legal  votes 
he  owned,  for  the  defendants  to  this  petition  named  at  the 
heading  thereof,  as  directors  of  said  association  for  the  ensu- 
ing year;  of  the  legal  and  valid  shares  and  votes  of  the  asso- 
ciation only  409  were  voted  at  that  election,  and  a  majoritj 
of  those  votes,  as  your  petitioners  have  reason  to  believe,  and 
do  believe,  were  cast  for  the  following-named  stockholders  as 
directors:  Charles  Nims,  0.  A.  Cooper,  R.  S.  Malony,  Jr.,  J.  B. 
Kentner,  W.  O.  Quick,  P.  W.  Hayes,  Ed.  Dorland,  W.  F.  Ga^ 
ver,  and  J.  Collins.  Your  petitioners  are  unable  to  state  the 
number  of  votes  cast  for  said  last-named  persons,  for  the  rea- 
son that  when  the  counting  of  the  votes  cast  began  after  the 
480  illegal  votes  cast  by  Pyle,  together  with  23  legal  votes 
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owned  by  him,  and  not  more  than  84  other  votes  had  been 
counted,  a  person,  acting  fraudulently  with  Pyle  and  at  his 
instance  claiming  that  said  votes  then  already  counted  con- 
stituted a  majority  of  the  stock,  moved  that  no  further  votes 
be  counted,  and  that  the  nine  persons  so  voted  for  by  Pyle 
and  his  fraudulent  votes  be  declared  elected  as  directors;  said 
motion  was  put  viva  voce  and  not  by  ballot,  and  said  Pyle  and 
those  acting  at  his  instance  procured  said  motion  to  be  de- 
clared carried,  and  no  other  votes  were  counted,  and  no  reo- 
ord  was  made  of  them.  If  said  fraudulent  votes  had  not 
been  counted  and  only  the  legal  votes  had  been  counted,  then 
the  said  persons  so  voted  for  said  Pyle  would  have  been  de- 
feated by  a  considerable  majority  and  the  other  ticket,  that  is 
to  say,  the  one  containing  the  names  above  mentioned,  as 
plaintiffs  verily  believe,  would  have  been  elected  by  a  major- 
ity; until  just  previous  to  the  beginning  of  said  election,  the 
stockholders  did  not  know  that  Pyle  claimed  to  have  said 
fraudulent  shares,  no  money  for  said  fraudulent  shares  has 
•ver  been  paid  to  said  corporation  or  its  treasurer,  and  no  cer* 
lificates  of  such  shares  have  ever  been  issued,  and  said  oor- 
poration  has  never  increased  its  capital  stock  over  two  thoo« 
«and  five  hundred  dollars  in  the  aggregate,  nor  authorized 
the  issuing  of  such  additional  shares;  of  all  of  the  above  facta 
baid  Pyle  and  defendants  then  and  there  had  full  notice  and 
knowledge,  and  he  was  then  and  had  been  since  April,  1889, 
a  member  of  said  corporation  and  the  owner  of  several  shares; 
said  association  is  the  owner  of  a  race  track  at  Humboldt,  a 
tract  of  land  containing  twenty  acres,  fenced,  and  other  build- 
ings thereon,  suitable  for  a  race  coarse,  all  worth  about  three 
thousand  dollars,  on  which,  however,  there  is  a  mortgage  for 
seven  hundred  dollars.  The  said  Pyle  and  the  other  defend- 
ants have  demanded  from  the  secretary  and  treasurer  of  the 
association  elected  in  1889  the  books  and  records  of  the  cor- 
poration, but  the  delivery  thereof  has  been  refused,  and  they 
have  not  got  possession  of  the  same.  If  not  enjoined,  the  de- 
fendants will  issue  certi6cates  for  the  said  480  illegal  and 
fraudulent  shares,  and  there  is  great  danger  that  the  same  may 
get  into  the  hands  of  innocent  purchasers  and  become  obliga- 
tions of  the  corporation.  Defendants  threaten  to  tear  down  a 
part  of  the  fence  around  the  race  track  and  thereby  greatly 
injure  the  same.  All  of  the  above  would  be  productive  of 
great  and  irreparable  injury  to  the  stockholders  and  the  asso- 
eiation.    There  is  also  great  danger  that  the  defendant,  if  al- 
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lowed  to  take  possession  of  said  land  and  property,  will  giv« 
race  meetings  and  offer  large  premiums  and  purses  fbr  races, 
and  will  thereby  involve  the  association  in  debt  or  in  expen- 
sive litigation,  and  that  tbey  will  do  other  acts  which  will  in- 
volve the  association  in  trouble  and  litigation,  thereby  causing 
great  and  irreparable  injury,  expense,  and  trouble. 

"  Plaintiffs  further  allege  that  the  said  directors  elected  in 
August,  1889,  as  above  set  forth,  are  the  present  officers  of 
the  association  and  that  they  hold  over  as  such  directors, 
officers  in  consequence  of  no  valid  election  having  been  held 
in  August,  1890.  Plaintiffs  therefore  pray  that  the  defend* 
ants  be  enjoined  from  taking  possession  of  the  said  race  track, 
or  the  books  or  records,  or  any  other  property  of  the  associa- 
tion, and  that  defendants  refrain  from  interfering  with  the 
directors  elected  in  August,  1889,  as  above  stated,  in  the  man- 
agement of  the  business  of  the  association;  also  that  the  de* 
fendants  be  enjoined  from  issuing  any  certificates  of  stock  or 
from  doing  any  official  act  as  directors  of  the  association; 
that  the  court  find  that  ihe  defendants  have  no  legal  right  to 
act  as  directors  of  the  association.  Plaintiffs  further  praj 
tnat  a  preliminary  injunction  be  issued  forthwith  restraining 
defendants  as  above  prayed,  and  that  on  a  final  hearing  said 
injunction  be  made  perpetual;  that  plaintiff  may  have  such 
other  relief  as  equity  and  justice  may  require;  that  aaid  Pyle 
be  enjoined  from  negotiating  or  disposing  of  any  certificate 
said  defendants  may  have  undertaken  to  issue,  and  that  the 
same  be  adjudged  fraudulent  and  void  and  be  ordered  deliv- 
ered up  and  canceled,  and  that  the  said  last  election  be  de- 
creed void  and  a  new  election  ordered." 

As  the  allegation  of  the  petition  for  the  purpose  of  the  trial 
must  be  taken  as  true,  it  is  therefore  oonoeded  that  the  asso- 
ciation never  authorised  the  issuing  of  the  480  shares  of  stock 
which  Pyle  sought  to  vote,  and  that  in  fact  such  shares  were 
fraudulent  and  illegal;  that  a  majority  of  the  legal  votes  were 
cast  against  the  defendants,  and  that  in  fact  they  were  not 
elected.  These  facts  being  conceded,  the  judgment  is  right 
The  increase  of  capital  of  a  corporation  is  intended  for  the 
benefit  of  the  joint  owners  and  can  be  exercised  only  by  the 
corporation  itself,  and  in  the  absence  of  stipulations  to  the  con* 
trary  in  the  charter,  the  original  stockholders  have  a  right  to 
subscribe  for  and  hold  the  new  stock. 

The  rule  as  stated  by  Angell  and  Ames  on  Corporations^ 
sec.  554,  is  as  follows:  *'  If  a  part  of  the  authorised  capital 
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itook  of  a  corporation  remaina  tintaken  at  the  time  of  its  in- 
oorporation,  the  right  to  imue  the  remainder  of  it  is  a  coi^ 
porate  franchise,  held  by  the  corporation  in  trast  for  the  cor- 
porators, and  it  is  to  be  disposed  of  for  the  benefit  of  all;  and 
the  directors  have  no  right  to  distribute  such  shares  of  stock 
among  those  of  the  stockholders  merely  who  are  not  in  arrears 
on  the  shares  already  taken  by  them,  and  exclude  those  who 
,are  in  arrears;  and  a  share  in  the  stock  of  a  corporation, 
when  only  the  least  sum  mentioned  in  the  charter  has  been 
paid  in,  is  a  share  in  the  power  of  increasing  it  when  the 
trustee  (the  corporation)  determines,  or  rather  when  the 
original  shareholders  (the  eestuU  qu$  trust)  agree  upon 
employing  the  greater  sum  mentioned  in  the  charter.  The 
augmentation  of  the  capital  to  the  larger  sum  is  supposed  to 
be  intended  for  the  profit  of  the  joint  concern;  the  capacity 
under  the  charter  to  augment  it  is  the  virtue  of  their  joint 
interest.  If  a  corporation,  in  other  words,  is  created  with  the 
privilege  of  raising  a  stock  not  less  than  one  sum,  nor  exceed- 
ing  a  certain  greater  sum,  and  commence  business  with  the 
smaller  capital,  and  it  is  afterwards  decided  by  a  vote  to 
augment  it  to  the  greater,  an  original  subscriber  has,  as  a 
stockholder,  a  right  to  subscribe  for  and  hold  the  new  stock 
in  proportion  to  his  interest  in  the  old  stock."  The  reason  is 
plain.  A  number  of  persons  relying  upon  the  integrity  of 
each  other  might  be  willing  to  become  members  of  a  corpora- 
tion, while  they  would  not  become  such  members  if  the  stock- 
holders were  unknown.  This  is  particularly  applicable  in 
ease  of  small  corporations  like  that  of  a  driving  park.  The 
judgment  of  the  court  below  is  right  and  is  affirmed. 
The  other  judges  concur. 

G0SPOKAT10N8  —  SRAviHOLDsa's  RiQHT  TO  vsw  Stock.  —  When  a  eor- 
poratioii  voiM  to  inorouo  its  capital  stock,  those  who  hold  shares  ia  the 
capital  first  raised,  are  entitled  to  sabscribe  for  and  hold  the  new  stook 
according  to  their  respectiTe  shares,  and  a  refusal  on  the  part  of  the  corpora- 
tion to  permit  any  of  them  to  suhsoribe  to  the  stook  to  which  he  is  so  entitled 
renders  it  liable  for  damages:  OrtM^  r,  Portland  Bank,  3  Mass.  364;  3  Am.  Dea 
156,  and  note.  Corporators  haTc  a  remedy  in  cuaumpeU  against  the  corpora 
ation  for  injury  caused  by  the  act  of  the  directors  in  disposing  unequally 
among  them  the  shares  of  the  authorised  capital  stock  which  remained  un« 
taken  at  the  time  of  the  incorporation:  Beeae  v.  Batdk,  31  Pa.  St.  78;  72  Am. 
Dec  726,  and  note;  but  the  minority  stockholders  of  a  corporation  cannot 
complain  of  an  innc  of  mortgage  bonds  to  a  holder  of  the  majority  of  the 
■took,  when  such  issue  was  made  without  fraud,  and  was  of  great  benefit  to 
the  corporation,  though  the  issuance  was  procured  to  raise  money  for  the 

tjority  stockholders:  OUminger  t.  PitUburg  Oc  R.  R.  Oo.,  188  Pa.  St.  1& 
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OFnoiB  ]>■  FAOXO — iNJuironoir  Against.  —  Ao  iojuietioii  does  not  lie  «• 
rertmin  ma.  ofiSotr  ds  /aeto  from  performing  tiw  dntiei  of  his  oAoa,  Tlw 
ramedj  ia  midi  a  osm  is  by^nio  uammto  to  try  the  qaostion  of  titio  to  oi&ooi 
Hagner  t.  Heyberger,  7  Watts  k  S.  104;  42  Am.  Doo.  220,  and  aoto.  When 
oortain  persons  aro  irregularlj  elected  offioors  of  a  oorporatioiip  antfl  lo- 
BOTed  they  are  to  be  regarded  as  officers  cle/cuio,  and  their  aoti  aio  binding 
OB  tho  oorporations  MiUtr  r,  Bwer,  21  Me.  509;  46  Am.  Deo.  ei9,  and  note. 


Wilson  v.  Shipman. 

Pboous — Somioirs  —  OoirrRADianoN  or  RrriTBir.  —  An  olBoor*s  fotnin  so 
a  summons*  showing  that  he  has  personally  sorrod  a  oopy  thereof  so 
tho  defendant,  may  be  oontradicted  by  the  latter,  bat  nnloss  it  dearly 
appears  from  tho  evidence  that  the  retarn  is  false,  it  will  bo  snstained 
by  the  conrL 

JUDOMBNT  — Iifjimonoir  AaAiivar.  —A  Judgment  will  not  be  onjoined  in 
the  absence  of  proof  of  a  defense  on  the  merits,  or  that  it  ia  oontnuy  to 
equity  or  good  eonsoienoe. 

Calkins  and  Pratty  for  the  plaintiff  in  error. 
R.  A.  Moore^  for  the  defendant  in  error. 

Maxwell,  C.  J.  This  is  an  action  to  enjoin  a  judgment  of 
a  justice  of  the  peace.  The  court  below  found  that  there  had 
been  no  personal  service  on  the  defendant  and  enjoined  tho 
judgment.  It  appears  from  the  record  that  in  December, 
1888,  Moore  and  Shipman  were  engaged  in  business  on  North 
Sixteenth  Street  in  the  city  of  Omaha;  that  this  store  was  in 
charge  of  Miss  Allen;  that  on  the  eighth  of  that  month  a  bill 
for  merchandise  for  the  sum  of  $227.59,  furnished  by  0.  R. 
Tennis  &  Co.,  was  presented  to  Moore  and  Shipman  at  their 
place  of  business;  that  no  objection  was  made  to  the  bill  itself^ 
but  it  was  claimed  by  Mr.  Moore  that  time  had  been  given  for 
a  part  of  the  claim,  and  therefore,  he  refused  to  pay  the  same. 
He  then  drew  a  check  in  the  name  of  Moore  and  Shipman  in 
favor  of  himself  for  the  sum  of  $69.85,  and  with  a  Mr.  Robert- 
son, who  had  the  claim  for  collection,  went  to  the  bank  and 
drew  that  sum  and  paid  the  same;  that  Mr.  Robertson  noti- 
fied Moore  and  Shipman  that  he  understood  the  entire  claim 
to  be  due  and  that  he  would  bring  suit  for  the  remainder. 
There  seems  to  have  been  an  agreement  that  they  would  ac- 
cept service.  Mr.  Robertson  thereupon  began  an  action  for 
the  balance  of  the  account  and  took  the  summons  to  the  store 
of  Moore  and  Shipman  and  began  to  write  an  acceptance  d 
service  on  the  summons,  when  in  consequence  of  some  state- 
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ment  of  Mr.  Moore  he  was  induced  to  call  an  oflScer  to  serve 
the  Buinmona.  He  foand  a  constable  at  tbe  door  of  the  store 
and  handed  him  the  summons  to  serve,  both  Moore  and  Ship* 
man  being  then  in  the  store.  The  constable  testifies  that  he 
went  immediately  into  the  store  and  served  the  summons,  and 
his  return  on  the  same  is  in  due  form.  On  the  return  day  of 
the  summons  Moore  and  Shipman  failed  to  appear,  and  the 
justice  rendered  judgment  against  them  for  the  sum  of  $158 
and  costs.  A  transcript  of  the  judgment  was  then  filed  in  the 
district  court  and  an  execution  issued  thereon,  which  was 
levied  upon  certain  real  estate  of  Shipman,  who  thereupon 
brought  this  action  to  enjoin  the  judgment  upon  the  sole 
ground  that  he  had  not  been  served  with  summons.  It  may 
be  conceded  that  the  jurisdictional  facts  alleged  in  the  record 
of  a  judgment  of  a  court  of  inferior  jurisdiction  may  be  con- 
troverted: First  Nat.  Bank  r.  Balcom,  35  Conn.  351;  Culver'9 
Appeal,  48  Conn.  165;  Cooper  v.  Sutherland^  3  Iowa,  114;  68 
Am.  Dec.  62;  Salladay  v.  Bainhillj  29  Iowa,  555;  Mastin  v. 
Gray,  19  Kan.  458;  27  Am.  Rop.  149;  Harlow  v.  Pike,  3  Greenl. 
488;  Ainge  v.  Corby,  70  Mo.  257;  Bigelow  v.  Steams,  19  Johns. 
39;  10  Am.  Dec.  189;  People  v.  Cassells,  5  Hill,  164;  Barber 
T.  Winslow,  12  Wend.  102;  Relyea  v.  Ramsay,  2  Wend.  602; 
Porter  v.  Bronson,  29  How.  Pr.  292;  Adaina  y.  Saratoga  eiJ^ 
R.  Jl  Co.,  10  N.  Y.  328;  12  Am.  <fe  Eng.  Enoy.  of  Law,  148c. 

In  a  proper  case  a  judgment  will  be  enjoined  where  it  was 
rendered  against  a  defendant  without  service  of  process:  10  Am. 
A  Eng.  Ency.  of  Law,  902.  In  the  case  at  bar,  however,  the 
evidence  of  want  of  service  is  not  sufficient  to  overcome  the 
return  of  the  officer,  corroborated  as  it  is,  by  circumstances. 
Thus  it  is  clearly  shown  that  both  of  the  parties  were  in  the 
store  when  the  officer  entered,  and  thus  the  opportunity  of 
service  was  had,  and  the  return  of  service  made  with  a  charge 
presumably  for  two  copies  of  the  summons.  The  officer  also 
was  a  witness  and  testified  in  this  case  that  he  served  the 
summons  upon  both  defendants.  To  offset  this  we  have  the 
testimony  of  Shipman,  that  service  was  not  made,  and  of 
Moore,  that  it  was  not  made  in  his  presence.  Upon  this  testi- 
mony, considering  all  the  circumstances,  we  do  not  think 
sufficient  is  shown  to  justify  the  court  in  holding  that  there 
was  no  service. 

But  there  is  another  reason  why  the  judgment  should  be  re* 
versed.  The  principal  object  of  vacating  a  judgment  is  to  per. 
mit  an  opportunity  for  a  full  examination  of  the  matters  in 
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eontroveray;  therefore,  if  the  defendant  ask  to  hare  a  judg- 
ment  against  him  set  aside,  he  most  allege,  and  if  neoessarjr 
prove,  that  he  has  a  valid  defense  to  the  action.  In  OerriA  v. 
Hunt,  66  Iowa,  682,  it  is  said:  ""  This  relief  (by  injunction) 
will  not  be  granted  if  it  appear  that  the  party  holding  such 
void  judgment  has  a  valid  claim  whereon  it  was  rendered,  to 
which  there  is  no  defense.  The  general  principle  underlying 
the  jurisdiction  is  that  it  must  be  against  conscience  to  exe- 
cute the  judgment  sought  to  be  enjoined.  Therefore,  if  there 
is  no  evidence  of  a  defense  on  the  merits,  or  that  the  judg- 
ment is  contrary  to  equity  and  good  conscience,  it  will  not  be 
enjoined":  High  on  Injunctions,  sec.  86;  AbUmanr.  Roihy  12 
Wis.  90.  No  defense  is  either  alleged  or  proved  in  this  case. 
The  judgment  is  therefore  reversed  and  the  action  dismissed. 
The  other  judges  concur. 

Iirjvscnoiis  Aoainst  Jvdomiicts.  ^A  jadgmenl  will  oel  be  eiijoiiitd 
•nIoM  il  appears  to  be  iaoqaitable  as  betweeu  the  parties  o6  matter  how 
irregalar  were  the  prooeodiags  under  which  it  was  readered:  Hartford  etc 
lm$.  (7o.  r.  JTisysr,  SO  Keb.  135;  27  Am.  St  Rep.  334,  and  note  with  cmss 
eolleotodi  see  also  ffamblin  t.  KiUghi^  81  Tex.  351;  26  Am.  SL  Rep.  818^ 
and  aspeoially  notei  and  Orand  RafMa  ela  FurnUurt  Ooti  t.  Honey  tie,  F^tr* 
miimt  Oa,t  92  Mich.  658;  31  Am.  St.  Repu  eil»  and  note. 

Paooiss— Omasa's  RiraaN  —  OoiroLaaivsirBss  or. —  An  officer's  rs* 
tnm  may  be  oontradicted  and  avoided  in  a  sabsequeut  actioa:  SUiotui  v. 
Ihmoant  41  Minn.  285;  28  Am.  St  Rep.  367.  and  note  with  the  cases  dii- 
cassing  this  subject  collected;  Johnmm  ▼•  Gregory,  4  Wash.  109;  31  Am.  St 
Rep.  9C7,  and  note.  An  officer's  retam  to  a  writ  is  prima  /aeie  eridenos, 
•Ten  in  his  own  farort  StaU  r.  DevUt,  107  Ma  673;  28  Am.  St  Rep.  440^ 
and  note.  See  extended  note  to  TViylbr  v.  Leiett,  19  Aul  Deo.  137.  As 
effioer's  retnm  may  be  impeached  when  the  matters  stated  therein  are  ad 
presamptiTely  within  his  personal  knowledge:  Oroai  Wed  Mim,  Co,  r.  Wood* 
■MS  ste.  JOn.  Ooi,  IS  OoL  46;  13  Am.  St  Rep.  201 


Taloott  V.  FiBLa 

Ca4  NXBEASKA,  6U.] 

IvsomAinni — Whsn  wot  Svbjiot  to  Dbbts  or  iNSVRsn.  —  When  a  ress- 
onable  amoant  of  iusurance  is  effected  upon  the  life  of  a  husband,  the 
sole  object  beiog  to  proviile  a  fand  for  the  support  of  his  wife  in  case 
of  his  death  each  fand  will  not  ordinarily  be  liable  for  his  debts. 

fmuRAKOB  —  Endowhmbnt  PolioT' Rights  of  Crsditobs. — When  «n 
insolvent  debtor  takes  out  and  pays  the  premiums  on  an  endowment 
insurance  policy  on  his  life,  in  favor  of  his  wife,  and  she  receives  suck 
endowmeut  from  the  insurer  daring  the  lifetime  of  the  insured,  she 
takes  it  or  the  property  in  which  it  is  invested  in  her  nams^  snbjeot  to 
the  claims  of  the  husband's 
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/•  B.  Cobhey^  for  the  plaintiff  in  error. 

A.  IT.  Babcock  and  A*  D.  MeCandlesi^  for  the  defendants  tm 
error. 

Maxwell,  C.  J.  This  action  was  brought  by  the  plaintiff 
against  the  defendants,  in  the  district  court  of  Gage  C!oantyt 
to  subject  certain  property  to  the  payment  of  his  Judgment 
The  court  below  found  the  issues  in  favor  of  the  defendants 
and  dismissed  the  action.  The  only  testimony  in  the  case 
bearing  upon  the  questions  in  controversy  is  that  of  Field  and 
wife,  and  is  far  from  satisfactory.  It  appears  that  seyeral 
years  ago  Field  and  Brother  were  conducting  a  notion  store 
in  Rock  Island,  and  seem  to  have  been  in  business  for  many 
years;  that  the  stoclc  was  worth  about  $20,000;  that  an  uncle 
of  the  partners  had  sold  them  the  stock  some  fourteen  years 
before,  taking  a  chattel  mortgage  thereon  which  he  had  kept 
alive;  that  he  had  indorsed  for  the  partners  and  signed  notqp 
with  them  (these  transactions  are  neither  fully  nor  clearly  set 
out) ;  that  Field  possessed  a  dwelling  house  of  about  the  value 
of  'V4,500,  upon  which  were  two  mortgages,  in  the  aggregate 
about  $2,500;  that  the  uncle  took  possession  of  the  store  under 
his  mortgage  and  seems  to  have  been  paid  in  full;  that  a 
coDipromise  was  effected  with  a  number  of  other  creditors  at 
thirty-two  and  one-half  cents  on  the  dollar,  but  the  plaintiff 
refused  to  accept  this  amount,  and  recovered  judgment  on 
his  debt,  which  seems  ts  have  been  incurred  just  before  the 
failure  of  Field  and  Brother;  that  in  1889  he  brought  an  ac- 
tion in  this  state  on  the  judgment  and  recovered  judgment 
thereon  for  the  sum  of  $3,016.39,  upon  which  an  execution 
was  issued  and  returned  unsatisfied.  It  also  appears  that 
the  mortgages  on  the  dwelling  house  in  Rock  Island  were 
foreclosed  and  the  property  purchased  by  the  mortgagee,  the 
mother  of  Mrs.  Field,  and  by  her  conveyed  to  the  latter;  that 
this  house  was  afterwards  sold  for  $4,250,  and  the  money  in* 
vested  in  the  land  in  controversy.  It  also  appears  that  the 
husband  had  taken  out  a  fifteen-year  endowment  policy  on 
his  life  in  favor  of  his  wife;  that  he  paid  the  premiums,  and 
at  the  expiration  of  the  fifteen  years  she  received  $2,040,  which 
it  is  claimed  was  invested  in  live  stock,  to  be  referred  to  pre- 
sently. The  husband  is  also  engaged  in  the  coal  business  at 
Beatrice  in  his  wife's  name. 

In  the  fourth  paragraph  of  her  answer  the  wife  alleges: 
^  This  defendant  further  admits  that  at  the  commencement 
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of  this  action  she  owned  the  following  real  and  personal  prop* 
•rty:  The  north  half  of  section  21,  in  township  1  north,  of 
range  5,  and  the  southwest  quarter  of  the  southeast  quarter 
of  section  16,  in  said  township  and  range,  of  the  Talue  of 
about  $6,000,  upon  which  real  estate  there  is  a  mortgage  of 
$3,500  unpaid  and  not  yet  due,  drawing  interest  at  seven  and 
one-half  per  cent  per  annum;  and  the  following  personal 
property,  viz.,  about  83  head  of  horses  and  colts  worth  about 
$1,300;  about  77  head  of  cattle  worth  about  $1,500;  about  50 
bead  of  hogs  worth  about  $200.    This  defendant  alleges  that 
the  said  defendant  James  R.  C.  Field  has  no  right,  title,  or 
interest  in  said  property,  or  any  part  thereof,  at  the  commence* 
ment  of  this  action  or  any  time  since,  and  that  this  defend- 
ant  did  not  at  said  date,  or  at  any  other  time  since,  hold  the 
title  to  the  property  in  the  petition  described  in  trust  for  the 
defendant  James  R.  C.  Field  in  whole  or  in  part,  and  denies 
that  said  property,  or  any  part  hereof,  is  kept  in  her  name 
for  the  purpose  of  defrauding  the  plaintiff  in  the  collection  of 
his  judgment,  but  on  the  contrary  alleges  that  all  property  in 
her  name  and  held  by  her  and  described  in  phiin tiff's  petition 
is  her  own  separate  estate,  owned  by  her  by  absolute  title,  and 
not  acquired  from  her  said  husband  by  gift,  grant,  sale,  or 
otherwise. 

It  also  appears  that  the  husband  has  had  full  and  absolute 
control  of  the  business  of  his  wife,  and  without  compensation 
or  an  agreement  therefor  has  given  her  the  benefit  of  his  time 
and  labor.  The  effect  has  been  that  the  wife  has  prospered 
while  the  creditors  of  the  husband  have  been  compelled  to 
look  on  at  a  distance. 

A  policy  of  life  insurance  is  a  contract  in  consideration  ot 
certain  payments  to  the  insurer,  for  which  it  undertakes  to 
pay  a  certain  sum  upon  the  death  of  the  person  whose  life  is 
insured:  3  Kent's  Com.  366.  Under  the  endowment  plan, 
however,  the  insurer  undertakes,  upon  the  payment  of  a  cer- 
tain amount,  to  pay  the  insured,  or  such  person  as  he  may 
designate,  a  certain  specified  sum  in  a  given  number  of  years. 
It  is  more  like  an  investment  than  insurance,  the  latter  being 
a  mere  incident  and  not  the  main  purpose  of  the  transaction. 
Now  it  may  be  conceded  that  where  a  reasonable  amount  of 
insurance  is  effected  upon  the  life  of  a  husband,  the  sole  object 
being  to  provide  a  fund  for  the  support  of  a  beneficiary  in  case 
of  the  death  of  the  insured,  that  such  fund  will  not  ordinarily 
be  liable  for  his  debts.    Where,  however,  the  money,  or  a  con* 
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■iderable  portion  of  it,  If  to  bo  repaid  in  bis  lifetime,  the  trans* 
action  partakes  more  of  tbe  character  of  a  loan.  On  principle, 
the  insured  might  deposit  the  premiums  in  a  bank  on  time 
certificates  drawing  interest,  and  at  the  end  of  fifteen  years 
draw  the  same  with  accrued  interest  Such  funds  remain 
the  property  of  the  debtor.  So  in  case  of  an  endowment  pol« 
icy.  The  transaction  is  simply  one  of  contract,  in  which  the 
insurer  promises,  after  a  certain  date,  to  repay  tlie  insured 
the  amount  agreed  upon.  Now  suppose  the  money  so  invested 
belongs  to  the  debtor,  and  which  should  be  applied  to  the 
payment  of  his  debts,  the  mere  act  of  filtering  it  through  the 
insurance  company  will  not  transmute  it  so  that  it  becomes 
the  property  of  tlie  beneficiary  free  from  the  claims  of  cred* 
iters.  If  so,  it  would  afibrd  an  easy  mode  of  evading  the  law, 
and  no  stronger  illustration  is  required  than  the  case  under 
consideration.  If  a  debtor's  property  may  be  given  to  his 
wife  in  the  way  proposed,  free  from  the  claims  of  creditors, 
then  our  attachment  and  other  laws  for  the  collection  of  debts 
are  wholly  deficient  and  ineffectual  to  protect  the  rights  of 
creditors.  But  the  laws  spoken  of  are  not  defective,  nor  is 
the  property  in  question  free  from  their  claims.  It  is  very 
clear  that  the  money  derived  from  the  insurance  company, 
with  which  the  live  stock  in  question  was  purchased,  was  the 
property  of  the  husband  and  not  of  the  wife,  and  is  liable  for 
his  debts.  In  May  on  Insurance,  section  458,  it  is  said:  '*  An 
endowment  policy,  however,  is  a  part  of  his  estate  and  subject 
to  hia  debts  ":  WhiU  v.  Smith,  2  Tex.  App.  Civ.  Cas.  400, 401. 
It  is  very  clear  also  that  the  increase  in  value  of  the  real  es- 
tate has  been  very  largely  brought  about  by  the  labor  of  the 
husband,  and  while,  as  to  her  own  property,  she  may  protect 
her  rights  therein,  she  cannot,  as  against  creditors,  claim  the 
added  value  thereof  which  has  resulted  from  the  labor  of  her 
husband  thereon:  OUdden  v.  Taylor,  16  Ohio  St.  510;  91  Am. 
Dec.  98.  Honesty  and  fair  dealing  lie  at  the  foundation  of 
all  commercial  prosperity,  and  it  is  the  duty  of  courts  to  re* 
quire,  as  far  ai  possible,  the  application  of  a  debtor's  property 
to  the  payment  of  his  debts.  If  he  is  unfortunate,  —  as  he 
may  be,  and  still  be  honest,  —  the  law  throws  its  protection 
aronnd  him  by  exempting  his  homestead  and  a  certain  amount 
of  personal  property,  and  this  law  is  liberally  construed  by 
the  courts;  but  it  is  not  intended,  nor  will  the  courts  sanction, 
tbe  concealment  of  a  debtor's  property  in  the  name  of  another 
and  thereby  prevent  its  application  to  tlie  payment  of  hif 
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debts.    The  judgment  of  the  district  court  is  reversed,  anl 
the  cause  remanded  for  further  proceedings. 
The  other  judges  concur.   

IvflvmAHCi  Mov  IT  —  BnMPTiov  ot.  —  By  rirts*  of  alatals  la  fteaqrl- 
T»nU  on«  took  oafe  a  polioy  of  insoranot  oa  hia  Ufa  in  feht  nuaa  aad  lor  At 
bonefll  ol  hit  family  or  fehoM  dapoadoni  oa  him,  tho  tiUo  Toalod  ia  thtm. 
•otwifhataading  tha  olaims  ol  tho  oroditora  ol  tho  daoaaaadt  ileObaai«a'« 
Appeal  99  Pa.  Sfc.  18S.  At  oommoa  law  a  boabaad  ooald  catok  aa  lairiant 
apon  hit  Ufa  lor  tbo  bontfil  ol  hia  wtfo  aad  htr  hoirtt  Chodrkk  ▼•  Ttrntk  S 
OoL40«. 


Elopp,  Bahtlett  and  Gompant  V.  Gbbstov  Gut 

GUABANTBB  WaTBBWOBKS  GoMPANT. 

f«4NBBaAIXA,806w] 

JvBisDionoN^SiBnaa  ot  Paooaas  ov  Foaaiav  OoaroaATiov.  —  WbM 
a  oorporatioa  organiaed  and  doiag  batiBMt  ander  tho  law  of  oao  liato 
oontFaoti  a  debt  tbrongh  ito  aatboriaed  agaat  ia  another  ttata^  h«  ii  •• 
lar  ito  managing  agent  tber«b  that  serrioa  of  ■ammona  apon  him.for  tho 
debt  while  he  ii  temporarily  witbia  the  etato  wiU  bind  the  oorporatioa. 

I'vaiSDionoif^Saayioa  ot  Paooaas  oa  Foaiioa  OoapoaiTiov.  —  When 
a  oorporatioB  oontraota  a  debt  oataido  of  ito  own  ttoto^  lerTioo  ol  prooMi 
in  an  aotioa  to  reoover  laoh  debt,  made  apon  ito  managiag  agent  wUla 
he  it  tomporarily  etopping  at  tho  plaoe  where  tho  debt  waa  aoatraetod, 
will  bind  tho  oorporatioa. 

John  W.  LyUe^  for  the  plaintiff  in  error. 
CharUi  OfftUtj  for  the  defendant  in  error. 

Maxwell,  C.  J.  The  plaintiff  brought  an  action  against 
the  defendant  in  the  county  court  of  Douglas  County  upoa 
the  following  account:  -^ 

*"  Omaha,  Nbb.,  Deo.  6^  189a 
^Cbbstor  City  OuABARrn  Watxbwobks  Ca, 

Cbeston,  Ll, 

<*  To  Klopp,  Babtlbtt  ft  Co.,  Dr. 

February  18,  to  ptg.  100  coupon  bonds $81  00 

February  18,  to  ptg.  one  book  stock  certificate 21  00 

February  18,  to  ptg.  one  engraved  heading  for  oertifi- 

cate 16  00 

February  18,  to  ptg.  engraved  bond 20  00 

February  18,  to  engraving  and  making  5  autographs.  8  60 

February  18,  to  one  tint  block  9x12  in 7  00 

February  18,  to  one  tint  block  6x12  in 8  00 

February  18,  to  one  tint  block  2x2  in 8  00 

February  18,  to  one  tint  block  2x9  in 1  75 
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Febraaiy  18,  to  one  tint  block  4x9  in $3  00 

Febmaiy  18/ to  one  application  blanks 6  00 

Febraaiy  18,  to  800  cards 8  50 

Marah  12,  to  100  cards 1  50 

$168  36 
May  14,  Cr,  by  cash  .   - 20  00 

Balance  dna $148  26 

A  summons  was  duly  issned  which  was  served  in  Douglas 
Coanty  on  David  Soper,  vice  president  of  the  defendant  The 
action  was  brought  December  9,  1890,  the  return  day  being 
the  15th  of  that  month.  On  that  day  Soper  asked  and  ob* 
tained  a  continuance  of  the  cause  until  the  14th  of  January, 
1891«  On  the  latter  date  the  plaintiff  sought  and  obtained  a 
continuance  until  the  next  day.  On  January  15,  1891,  the 
defendant  filed  a  motion  as  follows:  — 

^  Comes  now  the  defendant,  the  Creeton  City  Guarantee 
Waterworks  Company,  and  appearing  specially  herein  for  the 
sole  and  only  purpose  of  objecting  to  the  jurisdiction  of  this 
court  over  the  person  of  it,  the  said  Creston  City  Guarantee 
Waterworks  Company,  moves  that  this  court  refuse  to  proceed 
further  herein  as  against  said  company  for  the  reason  as  fol- 
lows, to  wit:  — 

^L  That  said  Creston  City  Guarantee  Waterworks  Com- 
pany is  a  foreign  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Iowa. 

**  2.  That  it,  the  said  defendant  company,  had  no  office  of 
any  kind,  nor  any  property,  nor  any  managing  or  other  agent 
in  the  state  of  Nebraska  at  the  time  of  the  institution  of  this 
action,  and  has  not  since  had  and  has  no  such  office,  no  prop- 
erty, no  managing  or  other  agent  in  the  state  of  Nebraska  at 
this  time. 

^8.  That  the  said  David  Soper,  who  appears  upon  the  re- 
turn of  the  summons  herein  to  have  been  served  with  the  said 
summons  as  the  vice  president  of  this  defendant  company, 
was  at  said  time,  as  he  ever  since  has  been  and  now  is,  a 
resident  and  a  citizen  of  the  state  of  Illinois  and  a  nonresident 
of  the  state  of  Nebraska,  and  was  but  temporarily  in  and 
passing  through  the  county  of  Douglas  at  the  time  of  the  ser^ 
vice  of  a  copy  of  said  summons  upon  him.'' 

This  motion  was  supported  by  an  affidavit  in  the  following 
words:  — 
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^  Stats  of  Nbbbaska,  > 
County  of  Douglas*    \ 

^Tbe  affiant,  David  Soper,  having  been  first  dnlj  fwora^ 
deposes  and  says  that  he  is  now,  and  for  more  than  a  year 
last  past  has  boen,  a  resident  and  citizen  of  the  state  of  Illi- 
nois, and  during  all  of  said  time  has  been  a  nonresident  of 
the  State  of  Nebraska;  that  the  defendant,  the  Creston  City 
Ouarantee  Waterworks  Company,  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Iowa,  and  that 
said  defendant  corporation  has  not  had  any  office  in  the  state 
of  Nebraska  at  any  time,  nor  has  it  had  any  property  in  said 
state  of  Nebraska,  and  that  said  company  has  not  had,  nor 
has  it  now,  any  managing  agent  in  the  state  of  Nebraska,  and 
did  not  have  any  agent  of  any  kind  in  the  state  of  Nebraska 
at  the  time  of  the  institution  of  this  action,  nor  has  it  ever 
had  any  place  of  business  in  the  state  of  Nebraska;  and  this 
affiant  further  says  that  at  the  time  of  the  service  of  the  sum- 
mons against  said  defendant  company  upon  this  affiant,  as 
shown  by  the  return  on  said  summons,  this  affiant  was  but 
transiently  and  temporarily  passing  through  the  county  of 
Douglas,  and  that  no  part  of  said  defendant  company's  busi- 
ness is  transacted  in  the  state  of  Nebraska;  and  further  de- 
fendant  saith  not.  David  Soper. 

**  Subscribed  in  my  presence  and  sworn  to  before  me,  by 
David  Soper,  this  17th  day  of  January,  1891. 

''[Seal.]  Will  H.  Thompsor, 

"  Notary  Public." 

Upon  the  showing  thus  made  the  county  court  overruled 
the  special  appearance  of  the  defendant  Witnesses  were 
called  and  judgment  rendered  in  favor  of  the  plaintiff  for  the 
amount  claimed.  The  case  was  taken  on  error  to  the  district 
court,  where  the  judgment  of  the  county  court  was  reversed 
and,  on  motion  of  the  defendant,  dismissed,  and  these  are  the 
errors  complained  of. 

Section  912  of  the  Code  provides:  ^  A  summons  against  a 
corporation  may  be  served  upon  the  president,  mayor,  chair- 
man of  the  board  of  directors  or  trustees,  or  other  chief  officer, 
or  if  its  chief  officer  be  not  found  in  the  county,  upon  its  cash- 
ier, treasurer,  secretary,  clerk,  or  managing  agent;  or,  if  none 
of  the  aforesaid  officers  can  be  found,  by  a  copy  left  at  the 
office  or  usual  place  of  business  of  the  corporation  with  the 
person  having  charge  thereof. 

^'Sec  914.   When  the  defendant  is  a  foreign  oorporatioQ 
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having  a  managing  agent  in  this  state  tbe  service  may  be 
upon  such  agent.'' 

In  Porter  ▼.  Chicago  etc,  IPy  Co.^  1  Neb.  14,  the  agent  re 
flided  at  Council  Bluffe,  but  appeared  in  Omaha  a  few  houn 
each  day  for  the  transaction  of  business.  The  railway  com* 
pany  that  he  represented  had  no  property  in  this  state,  but 
the  agent  transacted  ail  the  bnsinese  of  the  company  at 
Omaha,  and  it  was  held  that  he  was  a  managing  agent  upon 
whom  service  might  be  made.  This  decision  was  cited  and 
approved  in  Chicago  eie.  R.  R.  Co.  v*  Manning^  28  Neb.  658. 
Now,  suppose  a  foreign  corporation  comes  into  this  state  and 
purchases  goods  to  be  paid  for  here,  must  the  seller  go  into 
another  state  or  perhaps  to  a  foreign  country  to  recover  for  the 
same  ?  This  is  true  if  service  cannot  be  had  upon  the  cor^ 
poration  in  the  state,  then  the  seller  must  bring  his  action 
where  service  can  be  had.  Bat  a  person  who  has  authority 
to  contract  a  debt  for  the  corporation  within  this  state,  is  so 
far  the  managing  agent  within  the  state,  that  service  may  be 
had  upon  him  for  that  debt,  that  will  bind  ihe  corporation. 
The  agent  is  commissioned  to  contract  the  debt,  and  the  cor- 
poration thereby  secures  the  benefit  of  his  services.  It  must 
also  take  the  burden  of  being  liable  to  an  action  therefor.  It 
will  be  observed  that  neither  the  motion  nor  the  affidavit 
negative  the  fact  that  the  debt  was  contracted  here,  or  that 
Soper  was  the  managing  agent  in  this  state.  It  is  probable 
that  the  motion  to  dismiss  is  too  broad,  and  is  a  general  ap- 
pearance, but  we  need  not  decide  that  question.  The  judg- 
ment of  the  district  oourt  is  reversed,  and  that  of  the  county 
court  reinstated,  and  the  cause  is  remanded  to  the  district 
oourt  for  further  proceedings. 

The  other  judges  concur. 

Prookss  on  FoEnoN  Corporations  —  Aobeit  Tbuporarxlt  iw  Statc 
%  is  not  necenary  under  the  Michigan  statute  that  the  agent  of  a  foreign 
corporation,  upon  whom  service  is  made  while  in  the  state,  should  be  in  the 
state  upon  official  business  for  his  corporation:  SliickU  etc.  Iron  Co,  v.  S,  L, 
Wikg  eie.  Co.,  61  Mich.  226;  1  Am.  St.  Rep.  571,  and  note.  But  in  the  ab- 
sence of  statute,  process^^servod  on  an  officer  of  a  foreign  corporation  which 
only  exists  and  does  business  in  one  state,  is  not  binding  upon  the  corpora- 
tion where  such  officer  was  temporarily  risiting  another  state,  and  the  action 
was  a  transitory  one  arising  in  the  state  where  the  corporation  exists: 
PhilUp§  r.  Burlington  Library  Co,,  141  Pa.  St.  462;  23  Am.  St.  Rep.  304,  and 
especially  note  where  the  oases  discussing  this  subject  are  ooUeoted:  Lad* 
▼.  {TiHOii  Pcuu  B'y,  43  Ma  105;  97  Am.  Dea  978. 


CASES 


CX)UET  OF  ERROES  AND  APPEALS 


NEW  JEBSEY. 


DoTT  V.  Tbllhr. 


|H  Nbw  Jubt  Law.  W.) 
■ctatm  Tail  — *  Dirm — Oon st&votioh  ot.  —  A  di&wim  of  land  to  lb«  ttt- 
totor't  wifo  for  lifo  and  after  her  death  to  a  doTieoo  nained,  "and  to  hii 
hein  entail  the  eame  forerer,"  roeti  an  estate  for  lifo  oqIj  in  sneh  dor* 
ieee^  and  npon  hit  death  the  fee  eimple  in  hit  ohildren.  Thii  by  Tir- 
tno  of  the  New  Joraey  act  of  Jniio  IS^  IS90t  Now  Joreey  RoTition  299, 
■eotioii  II,  abolishing  estates  taiL 

Ejbotmkmt.  Daniel  Wade,  after  execoUng  the  will  in  qnee- 
tion,  died  seised  of  the  land  in  dispnte  and  after  the  death  of 
his  wife  Abigal,  Daniel  Wade  Teller  entered  into  posseseion 
of  BQoh  land  devised  to  him.  He  afterwards  exeonted  a  deed 
thereof  to  one  Smith,  pnrporting  to  oonvey  in  fee  with  oove- 
nants  of  seisen  and  warranty.  Doty,  the  plaintiff,  claims 
nnder  the  conveyance  to  Smith,  while  the  defendants  in  error 
claim  as  the  heirs  of  said  Teller. 

OUbert  CoUifiB^  for  the  plaintiff  in  error. 

John  T.  Dunn^  for  the  defendants  in  error. 

The  Chancbllob,  A  single  question  is  presented  by  ths 
error  assigned  in  this  case.  It  is,  whether  Daniel  Wade  Tel- 
ler took  a  fee  or  merely  an  estate  for  life  under  the  will  of 
Daniel  Wade.  That  will  demises  the  land  in  question,  after 
the  death  of  the  testator's  wife,  *'  to  him  and  to  his  heirs  entail 
the  same  forever."  Its  construction  must  depend  upon  the 
force  or  effect  which  is  to  be  accorded  to  the  words  *'  entail  the 
same.''  Without  those  words  the  devisees  would  clearly  take 
the  lands  devised  in  fee.    Their  natural  import,  in  the  ooo- 
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neotion  in  wbioh  they  are  used,  is  to  condition  or  qnalify  tbo 
fee  that  ia  given.  The  effect  designed  by  them  is  expressed 
by  the  word  "  entail/'  the  well  recognised  import  of  which  is 
to  restrain  the  fee  to  heirs  of  the  body  of  the  donee  to  the  ex- 
elusion  of  collateral  heirs,  and  to  imply  a  condition  that  if  the 
donee  dies  without  lineal  heirs  the  land  shall  revert  to  the 
donor.  After  the  enactment  of  the  statute  of  Westminster 
IL,  18  Bdw.  L,  commonly  called  de  doni$  eonditionalibus^  the 
conditional  fee  was  by  judicial  construction  resolyed  into  a 
particular  estate  known  as  a  fee  tail:  D^n  ▼•  Spaehim^  16 
N.  J.  L.  172. 

Lands  held  by  that  estate  were  commonly  said  to  be  en« 
tailed.  As  the  word  **  heirs  "  is  necessary  to  the  creation  of  the 
fee  simple  by  deed,  so  the  additional  word  *'  body/'  or  some 
other  word  of  procreation,  was  necessary  to  create  a  fee  tail 
by  each  an  instrument  But  in  wills,  where  the  cardinal  rule 
of  construction  is  that  the  testator's  manifest  intention  shall 
prevail  over  all  forms  of  expression,  these  correct  and  techni- 
cal words  have  never  been  considered  essentiaL  Any  expree* 
sions  in  the  will  denoting  an  intention  to  give  the  devisee  an 
estate  of  inheritance  descendible  to  his,  or  some  of  his,  lineal, 
but  not  collateral,  heirs,  have  always  been  regarded  as  a  auffi« 
cient  devise  of  a  fee  tail:  3  Jarroan  on  Wills,  R.  ft  T.  ed., 
89;  1  Washburn  on  Real  Property,  109;  2  Bla.  Com.,  115; 
Den  V.  Fogg,  8  N.  J.  L.  819;  Den  v.  Pierson,  16  N.  J.  L.  181; 
Den  V.  Cox,  9  N.  J.  L.  10;  Den  v.  Smith,  10  N.  J.  L.  89;  Weari 
V.  Cruser,  49  N.  J.  L.  475. 

In  the  devise  in  question  the  purpose  of  the  testator  is  very 
plainly  manifested.  He  meant  to  create  an  estate  tail.  Being 
at  a  loss  for  the  correct  and  technical  language  to  express  it, 
instead  of  saying,  "  to  Teller  and  the  heirs  of  his  body  forever," 
he  said,  "  to  Teller  and  his  heirs,  entail  the  same,  forever,*' 
specifying  the  result  he  wished  to  reach  as  plainly  as  though 
in  giving  a  fee  simple  he  had  so  said,  in  place  of  using  the 
word  ^  heirs."  It  is  not  perceived  how  any  other  conclusion 
as  to  his  intention  can  be  reached  without  rejecting  the  words 
"entail  the  same  "as  meaningless  surplusage.  Nothing  in 
the  context  of  the  will  justifies  such  a  rejection.  AH  other 
expressions  in  the  instrument  are  plainly  pertinent  to  the  sub* 
ject  matter  dealt  with  and  necessary  to  signify  the  testamen- 
tary  purpose,  exhibiting  a  capacity  in  the  testator  to  dearly 
and  concisely  express  bis  intentions. 

When  the  will  was  drawn  estates  tail  existed  in  this  state* 


672  Lkathsebubt  ••  CmmoB.        [New  Jenej, 

reeogniied  and  regulated  by  the  statate  of  Aagoat  36^  1784: 
P.  L.,  p.  53,  explained  by  the  act  of  March  23,  1786:  P.  U, 
p.  78.  Thoy  could  be  created  by  devise,  to  exist  daring  the 
life  of  the  devisee  and  to  descend  at  his  death  Xo  his  heirs  ac- 
oording  to  the  rules  of  descent  at  the  common  law.  Bat  the 
instant  the  first  descent  was  cast,  that  instant  the  estate  wu 
enlarged  into  a  fee  simple:  Den  y.  Fogg^  3  N.  J.  L.  819;  Dtn 
v.  Smith,  10  N.  J.  L.  89;  Dm  t.  Spaehiui^  16  N.  J.  L.  172; 
Dm  y.  Baldwin,  21  N.  J.  L.  896. 

By  statute  of  the  13th  of  Jane,  1820,  P.  L.,  p.  178,  estttei 
tail  were  abolished,  and  it  was  provided  that  a  devise  which, 
ander  the  statute  18  Edw.  I.,  would  be  held  to  eieate  an 
estate  tail,  should  yest  an  estate  for  life  only  in  the  devisee 
and  a  fee  simple  in  his  children,  equally,  as  tenants  in  com- 
mon, the  children  of  a  deceased  child  taking  their  parent's 
interest:  Bey.  p.  299,  sec.  11.  At  the  death  of  Daniel  Wade^ 
after  the  latter  statute  went  into  effect,  the  will  in  question 
first  spake,  and  hence  Daniel  Wade  Teller  took  only  an  estate 
for  life.  At  his  death  the  defendants  in  error  became  entitled 
to  recover  possession  of  the  locn$  in  qua. 

We  find  no  error,  and  therefore  affirm  the  judgment  below. 


BsTAns — Tah.  ^  TRBim  Obhbeal  NATuma,  bow  Gkbatbd — 1>  Waif 
BvATis  Xhbt  mat  bb  Crbatbd  and  how  Barrbd:  Sm  OnUmd  v. 
lU  lad.  ia0|  7  Am.  St  Rep.  420,  and  extended  note. 


LeATHBBBUBY    V.    GONNOB. 

(54  NBw  Jsaor  Law,  173.] 

Saus  —  Waitbr  ov  Right  to  DiSAWUiif.  —  Dtlirery  of  floodi  told  vpos 
ooadition  that  they  shall  be  paid  for  on  deliTery  raisae  a  preeampte 
that  the  lale  U  abaoluta,  and  if  payment  ii  not  made  as  agreed  vftm, 
the  rendor  muat  proceed  to  reooTor  the  goods  with  all  reasonable  dili* 
ftenoe  under  the  cironmstanoes.  Failure  to  pnmie  this  right  while  otei 
bny  the  goods  as  the  property  of  the  vendee  who  is  olothad  with  appv- 
•nt  title,  will  oonstitute  a  waiver  on  the  part  of  the  vandor  of  his  lij^ 
to  retake  or  recover  them* 

John  W.  Wartmanj  for  the  plaintiffs  in  error. 

Alfred  Hugg^  for  the  defendants  in  error. 

The  Ghanobllob.  On  the  seventh  day  of  Maroh,  1889,  si 
Philadelphia,  the  defendants  in  error  bargained  by  letter  with 
the  Vangaselle  Valve  and  Manufacturing  Company  to  delivtr 
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at  Atlantic  City,  in  this  state,  a  yertical  angina,  with  fittings, 
for  tha  price  of  $690,  to  be  paid  by  a  note  at  three  months 
from  the  date  of  the  contract,  secured  by  a  chattel  mortgage 
upon  the  machinery  of  the  company  in  its  shops,  and  also  to 
deliver  a  smokestack,  to  be  paid  for  in  cash.  When  the  con- 
tract was  made,  the  company  delivered  its  note  according  to 
the  terms  of  the  agreement,  and  its  president  stated  to  the 
Tenders  that  the  chattel  mortgage  would  be  executed  on  the 
following  Monday,  when  a  meeting  of  the  directors  would  be 
held,  at  which  time  he  desired  a  delivery  of  the  chattels  so 
that  the  engine  might  then  be  set  up.  On  the  following  Sat- 
urday, two  days  after  the  contract  was  made,  the  chattels 
were  shipped  by  rail  to  Atlantic  City,  and  there  received  by 
the  purchaser,  but  the  chattel  mortgage  was  never  executed. 
By  divers  excuses  its  nonexecution  was  delayed  from  time  to 
time  for  upwards  of  a  month  when  th»  company  became  in- 
solvent,  and  a  receiver  was  appointed  for  it  who  afterwards, 
in  May,  1889,  sold  and  delivered  the  chattels  in  question,  with 
other  property,  to  the  plaintiffs  in  error.  It  does  not  appear 
either  that  the  chattels  were  demanded  from  the  receiver,  or 
that  he  was  informed  of  the  claim  to  them,  or  that  other  ef- 
fort was  made  to  take  them  from  his  possession  or  prevent  his 
sale  of  them  as  assets  of  the  insolvent  company.  After  the 
chattels  were  sold  and  delivered  to  the  plaintiffs  by  the  re- 
ceiver the  defendant  instituted  an  action  of  replevin  to  re- 
cover possession  of  them.  At  the  trial  the  facts  above  stated 
being  proved,  the  circuit  judge  refused  to  nonsuit  the  plain- 
tiffs.    It  is  upon  such  refusal  that  error  is  assigned. 

There  can  be  no  question  under  the  contract  as  it  was  en* 
tered  into  through  the  correspondence  between  the  parties, 
that  the  delivery  of  the  chattels  sold  and  the  payment  for 
them  in  the  manner  specified  were  intended  to  be  concurrent 
conditions*  The  subsequent  parol  understanding  appears  to 
have  been  rather  an  arrangement  of  the  details  of  the  execu- 
tion of  the  agreement  than  a  modification  of  it.  The  agree- 
ment did  not  contemplate  an  absolute  sale  without  condition; 
it  considered  that  the  vendee  would  act  honestly  and  presently 
furnish  the  mortgage,  which  was  the  condition  of  the  sale. 
The  delivery  did  not  make  the  sale  absolute:  2  Kent's  Com* 
mentaries,  497;  Smith  v.  Dennie^  6  Pick.  262;  17  Am.  Dec. 
868;  Smith  r.  Lynes^  5  N.  Y.  41;  Farlaw  v.  Ellis,  15  Gray,  229; 
Pkrker  r.  Baxter,  86  N.  Y.  686;  but  as  the  indicia  of  title 
raised  a  presumption  that  it  was  absolute:  2  Schouleron  Per- 
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tonal  Property,  lec.  304;  SmiUk  ▼.  Lynei^  6  N.  T.  41;  Parker  ▼. 
Baxter,  86  N.  Y.  686;  FaHow  y.  EUii,  15  Oraj,  229;  Whitney 
T.  Eaton,  15  Oraj,  225;  Scudder  ▼.  Bradbury,  106  Haas.  422; 
and  when  the  mortgage  was  not  forthcoming,  it  became  the 
duty  of  the  vendors  to  pursue  their  right  to  recoTer  posseasion 
of  the  chattels  with  all  the  reasonable  diligence  that  the  cir- 
cnmstances  surrounding  them  would  permit,  following  tbe 
buyer  at  once,  and  without  suffering  their  vigilance  to  abate. 
Failure  to  thus  pursue  their  right,  while  others  bought  their 
chattels  as  the  property  of  the  corporation  which  they  had 
clothed  with  apparent  title,  constituted  a  waiver  of  the  con- 
current condition  that  they  should  have  the  mortgage  and  of 
any  right  they  had  to  retake  the  property  in  the  hands  of  an 
innocent  third  person.  It  was  their  duty  at  the  trial,  situated 
as  they  were,  not  only  to  show  that  the  condition  entered  into 
the  contract,  but  also  that  they  pursued  their  right  to  retake 
the  property  with  all  possible  vigilance.  In  fact,  they  made 
no  attempt  to  excuse  their  failure  to  claim  the  chattels  re- 
plevied from  the  receiver  of  the  Vangazelle  Valve  Manufac- 
turing  Company.  Their  proofs,  on  the  contrary,  made  it 
appear  that  for  fully  a  month,  and  until  third  parties  had 
apparently  in  good  faith  purchased  from  him,  they  acquiesced 
in  his  possession  of  those  chattels  as  the  property  of  the  in. 
solvent  corporation.  Their  proofs  disclosed  his  possession  and 
their  apparent  acquiescence  in  it,  making  evidence  of  waiver 
against  them,  which  they  did  not  even  attempt  to  rebut.  The 
motion  to  nonsuit  should  have  been  granted. 
Let  the  judgment  below  be  reversed. 


Salss  ox  Oondition  ~  Waitbr  of  VBNDoa's  RiQBTC.  —  A  ▼olvntiiy 
delivery  of  gooda  lold  on  condition,  without  refereaoe  to  the  oonditaoa, 
followed  hy  no  demand  for  the  performanoe  of  the  condition  nntil  the  goods 
are  attached  by  creditort  of  the  vendee,  will  be  a  waiver  of  the  condition  ■■ 
regards  anoh  oreditort:  Smiih  v.  2>eiiiite,  6  Pick.  263;  17  Am.  Dec.  868,  and 
note.  When  goods  are  sold  for  cash  on  delivery,  and  payment  is  made  by 
dieck,  such  paymens  is  only  conditional,  and  the  delivery  is  conditional, 
and  if  the  check  is  dishonored  the  vendor  may  retake  the  goods  from  se 
innocent  snbvendee,  unless  the  origiDal  vendor  has  been  guilty  of  such  fraod 
or  laches  as  will  create  an  estoppel  against  him:  National  Bank  v.  Chicago 
te.  H  R^  Co,.  44  Minn.  224;  20  Am.  St.  Rep.  566.  The  rights  of  a  render 
in  a  conditional  sale  will  be  made  subservient  to  those  of  an  innocent  pur^ 
shaser  from  the  rendee  where  the  circumstances  were  such  that  the  original 
vendor  must  have  known  or  contemplated  that  the  property  would  be  sold 
by  his  vendee:  Jenkt  v.  OoiweU,  66  Mich.  420;  11  Am.  St.  Rep.  602;  sad 
note.  Where  one  sells  goods  to  be  paid  for  in  cash,  t  delirery  of  the  goods 
without  such  payment  passes  tiio  property^  as  tho  vondor  might  Imto  rofassi 
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to  p«rt  with  th«  goods  until  paymtnt  wu  made:  Chapman  t.  Latkropt  9 
Cow.  110;  10  Am.  Deo.  433,  and  note  with  oases  coUeoted.  A  delivery  and 
Moeptanott  of  floodi  before  the  day  of  payment  paeset  the  legal  title  to  th« 
tendeos  Ford  t.  Spnmk,  2  A.  K.  Karah.  628;  12  Am.  Deo.  439.  8e«  ea* 
IndiedBototo  FcMni  ▼•  Xew^b  S  Am.  8k.  Rep.  108. 


RnyB  V.  First  National  Bans  of  Glassbobo. 

[M  NBW  JnwT  Law,  20S.1 
FmoiPAL  Ajn>  A0JI9T — Cobporatji  Liability  on  Kotb.  —  When  nothing 
appears  in  the  body  of  a  note  to  indicate  the  maker,  and  it  is  signed  by 
a  oorporato  name,  nnder  whioh  name  appears  the  name  of  an  officer  ef 
the  corporation  wi:h  hit  ooiporate  official  title  affixed,  the  note  is  takes 
•onolnsively  to  be  that  of  the  oorporation,  altbongh  it  is  in  form  *' w» 
promise  to  pay.** 

FlUIOIPAI.  AHD  AO«irr  — LlAMLITT  OH  CORPOBATE    NOTB  —  PBaSUMFTIOll 

EviDBKOB.  —When  nothing  appears  in  the  body  of  a  note  to  indicate 

the  maker,  and  it  is  signed  by  the  name  of  an  officer  of  a  corporation  to 
which  name  is  affixed  his  official  corporate  title,  the  note  is  prima /ad$ 
that  of  the  person  signing  and  not  of  the  corporatiou;  but  this  is  a  r^ 
bnttable  presumption,  and  npon  the  gronnd  of  an  existing  ambignity 
eonoerning  the  maker,  evidence  is  admissible  to  show  that  it  was  io* 
tended  or  was  not  intended  to  be  the  note  of  the  eorporation. 

John  J.  Crandally  for  the  plaintiff  in  error. 

Ltwio  Starr  J  for  the  defendant  in  error. 

Reed,  J.    This  cause  was  tried  at  the  Gloucester  Circuit. 
The  action  was  brought  upon  certain  promissory  notes,  of 
which  the  following  is  a  copy:  — 
•*  $97.tV^.  Glassboro,  N.  J.,  Dec.  18,  1890. 

"Three  months  after  date  we  promise  to  pay  to  the  order 
of  Thos.  Reeve,  at  the  First  National  Bank  of  Glassboro, 
ninety-seven  and  ^^  dollars  without  defalcation,  value  re- 
ceived. Warrick  Glass  Works, 

"J.  Price  Warrick,  Prest" 

Two  additional  notes,  one  for  $90.80  and  another  for 
tl40.10,  were  in  the  same  form;  each  was  indorsed  by  the 
payee  and  held  for  value  by  the  First  National  Bank  of 

Olassbora 

At  maturity  a  demand  of  payment  was  made  at  the  bank 
upon  the  Warrick  Glass  Works,  payment  refused,  and  notice 
of  protest  duly  given  to  Reeve,  the  payee  and  indorser. 

The  defense  interposed  by  the  defendant's  counsel  was  that 
the  note  was  signed  by  the  Warrick  Glass  Works  and  bj 
J.  Price  Warrick  as  joint  makers;  that  demand  of  payment 
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■hoold  have  been  made  upon  each  of  the  joint  makerB,  and 
therefore  it  was  insisted  that  the  failure  to  make  a  demand 
npon  Warrick  relieved  the  indorser  from  liability. 

The  only  facts  proved  in  the  oase  bearing  upon  the  qnastioD 
mooted  were,  that  the  note  was  given  by  the  corporation  for 
hed  furnished,  and  that  J.  Price  Warrick  was  the  president 
ef  the  company. 

At  the  conclusion  of  the  plaintiff's  case  a  motioQ  to  nonsuit 
was  made  and  overruled.  This  action  of  the  trial  court  was 
the  subject  of  the  only  material  exception. 

We  are  of  opinion  that  the  refusal  to  nonsuit  was  correct 

The  note  was  that  of  the  Warrick  Glass  Works  alone.  The 
demand  of  payment  was  properly  made  upon  the  corporation 
only.  The  cases  in  which  the  liability  of  parties  to  paper 
similar  to  this  are  not  uniform  in  their  results.  Indeed,  great 
contrariety  of  views  can  be  found  in  the  decisions  upon  this 
question.  A  detailed  examination  of  those  cases  would  not 
iesult  in  much  profit. 

The  result  of  the  best  considered  decisions  is  this:  Where 
nothing  appears  in  the  body  of  a  note  to  indicate  the  maker, 
and  the  note  is  signed  by  a  corporate  name,  under  which 
name  appears  the  name  of  an  officer  of  the  company,  with 
his  corporate  official  title  affixed  thereto,  in  such  case  the  note 
is  taken  conclusively  to  be  that  of  the  corporation;  where, 
however,  a  note  drawn  in  a  similar  form,  except  as  to  the 
signatures,  is  subscribed  by  the  name  of  an  officer  of  a  corpo- 
ration, to  which  name  is  affixed  bis  title  as  an  officer  of  a 
particular  corporation,  the  result  is  not  the  same.  In  respect 
to  notes  drawn  in  the  last-mentioned  form,  the  courts  in  most 
of  the  states  hold  that  there  is  an  ambiguity  arising  out  of 
this  manner  of  coupling  the  names  of  the  natural  person  and 
of  the  corporation. 

It  is  therefore  open  to  the  parties  to  introduce  extrinsic 
testimony  to  disclose  facts,  from  which  it  can  be  concluded 
which  of  the  parties  should  be  regarded  as  the  maker. 

In  this  state  the  rale  is  that  a  note  drawn  in  this  form  is 
prima  fade  the  note  of  the  person  signing,  and  not  the  note 
of  the  corporation;  but  this  is  only  a  disputable  presumption, 
and  upon  the  ground  of  an  existing  ambiguity  concerning  the 
maker,  evidence  is  admissible  to  show  that  it  was  intended  to 
be  the  note  of  the  corporation,  which  evidence  can,  of  course, 
be  met  with  counter  evidence  of  the  same  character. 

This  rule  was  definitely  settled  in  the  case  of  Kean  v.  Daritf 
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21  N.  J.  L.  683;  47  Am.  Dec.  182.     In  this  case  a  note 
■igned,  "John  Kean,  Prest  P.  &  S.  S.  R.  R.  Ca" 

It  was  held  to  be  prima  fade  the  note  of  Kean,  but  it  was 
held  that  parol  evidence  might  be  introduced  to  show  whether 
it  really  was  the  personal  note  of  the  officer  or  was  the  note 
of  the  railroad  company. 

If,  therefore,  the  present  notes  had  been  signed  J.  Price 
Warrick,  President  of  the  Warrick  Glass  Works,  it,  in  the 
absence  of  parol  testimony  to  show  a  contrary  intention,  would 
be  regarded  as  the  note  of  Warrick. 

As  the  notes  are  signed  with  the  name  of  the  corporation, 
followed  by  the  words  J.  Price  Warrick,  President,  they  are 
taken  to  be  corporation  paper.  This  conclusion  seems  to  rest 
upon  rational  ground.  The  name  of  the  corporation  signed 
first  stands  as  a  principal  and  that  of  the  officer  as  agent. 

The  name  of  a  corporation  so  placed  raises  the  implication 
of  a  corporate  liability.  To  so  place  it  requires  the  hand  of 
an  agent.  The  name  of  an  officer  of  such  corporation,  to 
which  name  the  official  title  is  appended,  put  beneath  the 
corporate  name,  implies  the  relation  of  principal  and  agent. 
It  means  that  inasmuch  as  every  corporate  act  must  be  done 
by  a  natural  person,  this  person  is  the  agent  by  whose  hand 
the  corporation  did  the  particular  act. 

This  form  of  signature  is  just  as  significant  in  respect  to 
the  notes  in  question  as  if  the  name  "The  Warrick  Glass 
Works  "  had  been  written  **  per  Warrick,  agent'' 

The  following  are  cases  in  which  notes  similar  in  form  to 
those  now  in  suit  have  been  held  to  be  solely  the  notes  of  the 
corporation  whose  name  first  appeared,  followed  by  the  name 
of  an  officer:  Bean  v.  Pioneer  Min»  Co.,  66  Cal.  451;  56  Am. 
Rep.  106;  Atkine  v.  Brown,  69  Me.  90;  Castle  v.  Belfaet  Faun'^ 
dry  Co.,  72  Me.  167;  Miller  v.  Roachy  150  Mass.  140;  Draper 
V.  MassachvaetU  Steam  Heating  Co.,  6  Allen,  838;  Liebscher  v. 
Kraus,  74  Wis.  387;  17  Am.  St.  Rep^.  171. 

I  do  not  perceive  any  significance  in  the  use  of  the  words 
^we  promise  to  pay"  instead  of  "the  company  promises  to 
pay."  The  contention  was  that  the  use  of  these  words  raised 
an  implication  that  it  was  the  joint  note  of  the  corporation 
and  of  Warrick.  But,  as  has  been  remarked  in  more  than 
one  of  the  cases  cited  in  which  the  notes  contained  a  promise 
in  like  form,  the  word  ^  we "  is  often  used  by  a  corporation 
aggregate:  Draper  v.  Maesaehueette  Steam  Heating  Qo,y  5  Allen, 
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888;  Bean  t.  Pioneer  Min.  Co.,  66  CaL  451;  66  Am.  Rep.  106; 
Randolph  on  Commercial  Paper. 

Our  conclusion  is  that  demand  was  made  upon  the  only 
maker,  and  therefore  the  refusal  of  the  trial  judge  to  nonsuit 
was  right 

Judgment  affirmed.  

KsoonABLB  Immxmwxm  Madb  bt  Omasas  oa  Aonm  ov  Oobmba> 
noira  —  Wmur  Bikd  Oorporatiok.  —  A  promisaory  note  oommenfluig  wHh 
**m  promise  to  pay,"  and  signed  with  the  oorporate  namo  and  the  name  ol 
ill  president  attached,  is  the  note  of  the  oompany  only:  ZMtcker  r.  Kram, 
74  Wis.  887;  17  Am.  St  Uep.  171,  and  note;  MiUer  r.  Roadk,  ISO  Mass.  14S| 
Beam  r.  Pkmeer  Mm,  Oo.,  06  Cal.  4S1;  SS  Am.  Rep.  106;  OhoU  t.  Ays 
B.  B>  Oo.,  27  N.  Y.  646;  84  Am.  Dea  298,  and  note.  The  oontrary  doetrins 
to  that  held  in  the  preceding  oases  ii  maintained  ia  MdOanikm  ▼•  Bdk 
Piatim  Canning  Co.^  78  Iowa,  161,  16  Am.  Bt  Eep.  420,  in  whidi  it  was  held 
that  all  the  parties  signing  snoh  an  instmment^  tnelnding  the  oorpoiation, 
would  be  Jointly  liable  where  there  was  no  daase  showing  the  oapasity  ia 
which  the  parties  signed.  A  note  by  whioh  "  the  snbsoribers  for  Csnnel 
Gheese  Mannfaoturing  Company  promise  to  pay,**  and  signed  by  the  diree- 
tors  o(  the  oompany,  without  official  desoription,  :s  an  obligation  of  the  oooi- 
pany:  Simp&on  T.  Garland,  72  Me.  40;  30  Am.  Rep.  297,  and  extended  note; 
New  MarhH  Sav,  Bank  t.  OiOet,  100  111.  254;  39  Am.  Rep.  89.  and  note. 
Compare  Shoe  etc.  NaL  Bank  ▼.  Dhs,  123  Mass.  148;  26  Am.  Rep.  49,  sad 
Bote;  and  Towdl  t.  Dodd,  8  Bash,  681;  96  Am.  Deo.  266,  and  note.  See 
also  note  to  Sharpe  t.  Beuie,  100  Am.  Dea  62L 
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164  Niw  JnsiT  Law,  Ml.) 

Onvnuon  voa  OoimirsA'nov  foa  Sirtiois  Rxin>ntn>  it  RnjLiiva— 
KiifDRBD,  Who  Dbbicso  to  bi.  — When  senrioes  are  rendered  to  esoh 
other  by  the  members  of  a  family,  or  by  remote  kindred,  or  by  thoss 
who  stand  in  the  plaoe  of  kindred  living  together  as  one  honsebold,  the 
law  does  not  imply  a  promise  to  pay  on  the  part  of  the  reoipient  from 
the  mere  volnntary  rendition  and  aooeptanoe  of  snch  services.  In  order 
to  recover,  the  plaintiff  mast  affirmatively  show  either  that  an  express 
oontract  for  remuneration  existed,  or  that  the  oircnmstanoes  under 
which  the  services  were  rendered  were  each  as  indicate  a  reasonable  «x- 
peotation  that  there  wonld  be  compensation. 

RBLAnvxs  — Who  Dxbmid  to  bx  whbn  Sbrviobb  arb  Voluntabilt  Rbv- 
DBRXD.  — A  promise  to  pay  for  servioee  to  each  other  voluntarily  ren« 
dered  by  the  members  of  a  family  living  together  as  one  honsehold  ti 
not  implied  from  the  mere  rendition  and  acceptance  of  eneh  services^ 
even  though  snch  parties  are  only  remote  kindred,  or  though  not  related 
by  blood  they  stend  in  the  relation  of  kindred  to  each  other. 

Action  to  recover  oompensation  for  services  rendered  as 
housekeeper  for  six  years.    The  action  was  brought  by  the 
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idaintiff,  Sarah  H.  Disbrow,  against  the  administrator  of  her 
dooeased  brother's  estate.  The  plaintiff,  the  decedent,  and 
their  mother  resided  on  a  farm  as  one  family  until  the  mother 
died,  and  thereafter  such  brother  and  sister  continued  so  to 
live  until  the  brother's  death.  The  brother  tilled  the  farm 
and  the  sister  kept  the  house,  haying  no  other  means  of  sui^ 
port  except  to  work  for  strangers.  No  express  contract  ex- 
isted upon  the  part  of  the  brother  to  remunerate  the  sister 
for  her  services  in  the  household,  nor  was  the  subject  of  com- 
pensation ever  discussed  or  contemplated  by  either  of  them. 
Judgment  of  nonsuit  against  plaintiff,  and  she  appealed. 

Benjamin  A.  Vait^  for  the  plaintiff  in  error. 

Thomas  H.  Shafer^  for  the  defendant  in  error. 

The  Chancbllob.  Ordinarily,  where  services  are  rendered 
and  voluntarily  accepted,  the  law  will  imply  a  promise  upon 
the  part  of  the  recipient  to  pay  them;  but  where  the  services 
are  rendered  by  members  of  a  family,  living  as  one  household, 
to  each  other,  there  will  be  no  such  implication  from  the  mere 
rendition  and  acceptance  of  the  services.  In  order  to  recover 
for  the  services,  the  plaintiff  must  affirmatively  show,  either 
that  an  express  contract  for  the  remuneration  existed,  or  that 
the  circumstances  under  which  the  services  were  rendered  were 
such  as  exhibit  a  reasonable  and  proper  expectation  that  there 
would  be  compensation.  The  reason  of  this  exception  to  the 
ordinary  rule  is,  that  the  household  family  relationship  is 
presumed  to  abound  in  reciprocal  acts  of  kindness  and  good- 
will, which  tend  to  the  mutual  comfort  and  convenience  of 
the  members  of  the  family,  and  are  gratuitously  performed; 
and  where  that  relationship  appears,  the  ordinary  implication 
of  a  promise  to  pay  for  services  does  not  arise,  because  the 
presumption,  which  supports  such  implication,  is  nullified  by 
the  presumption  that  between  members  of  a  household  ser^ 
vices  are  gratuitously  rendered.  The  proof  of  the  services, 
and  as  well  of  the  family  relation,  leaves  the  case  in  equipoise 
from  which  the  plaintiff  must  remove  it,  or  fail. 

The  great  majority  of  cases  in  which  this  exception  to  the 
ordinary  rule  lias  beon  given  effect,  have  been  between  chil- 
dren and  their  parents,  or  the  representatives  of  the  parents' 
estate,  and  that  fact  appears  to  have  led  the  courts  of  some 
of  our  sister  states  to  speak  of  it  as  restricted  to  cases  where 
such  a  relationship  in  blood  existed;  but  it  is  not  perceived 
bow,  within  the  reason  for  the  exception,  it  is  to  be  limited  by 
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mere  proplnqnitj  of  kindred.  It  rests  upon  the  idea  of  the 
mntual  dependence  of  those  who  are  members  of  one  imme- 
diate family,  and  sach  a  family  may  exist  though  composed 
of  remote  relations,  and  even  of  persons  between  whom  there 
is  no  tie  of  blood. 

To  this  time,  in  this  state,  the  cases  which  have  treated  of 
this  subject  have  dealt  only  with  the  relation  of  parent  and 
child,  or  the  case  where  one  party  stands  tfi  loco  parenUa: 
Ridgway  v.  Engli$\ 22  N.  J.  L. 409;  Updike  ▼.  2Veiis,  13  N.J.  Eq. 
151 ;  Smith  y.  Smith,  28  N.  J.  L.  208;  78  Am.  Dec.  49;  Coley  v. 
Coley,  14  N.  J.  Eq.  350;  Updike  ▼.  Ten  Broeck,  82  N.  J.  L.  105; 
Homer  v.  WehsUr,  33  N.  J.  L.  387,  411;  PriekeU  v.  Prickett,  20 
N.  J.  Eq.  478;  Gardner  r.  Sehooley,  25  N.  J.  Eq.  150;  Miller 
V.  Sauerbier,  30  N.  J.  Eq,  71;  Smith  y.  Smith,  80  N.  J.  Eq.  564; 
De  Campy.  Wilsaih,  31  N.  J.  Eq.  656;  Kendall  v.  KendaU,  36 
N.  J.  Eq.  91, 99;  Stone  v.  Todd,  49  N.  J.  L.  274,  280;  but  they 
have  not  limited  the  exception  to  that  relation;  on  the  con- 
trary, in  Updike  v.  Titua,  13  N.  J.  Eq.  151,  Chancellor  Green 
expressed  the  opinion  that  it  contemplates  *' children,  parents, 
grandparents,  brothers,  stepchildren,  and  other  relations"; 
and  in  this  court,  in  Homer  v.  Webster,  33  N.  J.  L.  387,  411, 
Mr.  Justice  Depue  approvingly  referred  to  the  exception  as 
applicable  to  all  cases  where  the  parties  stand  *'  in  relation 
to  each  other  of  support  on  one  side  and  services  on  the  other." 
Without  this  state,  also,  I  find  most  reliable  authority  extend- 
ing the  exception  beyond  parent  and  child,  where  close  family 
relationship  has  been  shown  to  exist.  For  instance,  it  was 
given  effect  in  Robinson  y.  Cuehman,  2  Denio,  152;  ScuUy  v. 
Scully,  28  Iowa,  548;  Keegan  y.  Malone,  62  Iowa,  203;  and 
HcM  V.  Finch,  29  Wis.  278,  9  Am.  Rep.  559,  in  each  of  which 
cases  the  relation  was  brother  and  sister,  and  in  Bundy  v. 
Hyde,  50  N.  H«  116,  where  the  relation  was  brother-in-law 
and  sister-in-law. 

In  the  two  Iowa  oases  cited,  the  exception  was  stated  in  this 
language:  ^  Where  it  is  shown  that  the  person  rendering  the 
services  is  a  member  of  the  family  of  the  person  served  and 
receiving  support  therein,  either  as  a  child,  or  relative,  or  a 
visitor,  a  presumption  of  law  arises  that  such  services  were 
gratuitous,  and  in  such  case,  before  the  person  rendering  the 
services  oan  recover,  the  express  promises  of  the  party  served 
must  be  shown,  or  such  facts  and  circumstances  as  will  au- 
thorise the  jury  to  find  that  the  services  were  rendered  in  the 
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expectation  by  one  receiving  and  by  the  other  making  com- 
•ation  therefor." 

I  have  not  pretended  to  examine  the  many  cases  upon  this 
rabject  in  the  several  states.  That  would  be  a  tedious,  ex- 
hanstiTe,  and  indeed,  profitless  task.  The  exception  stands 
npon  a  reason  whioh  logically  and  properly  must  extend  it  to 
all  members  of  a  household,  however  remote  their  relationship 
may  be,  and  indeed,  even  to  those  who,  though  not  of  kio^ 
stand  in  the  situation  of  kindred  in  one  household. 

The  proofs  offered  at  the  trial  in  the  present  case  exhibited 
the  existence  of  a  family  relationship  for  a  quarter  of  a  cen- 
tury from  which  the  brother  and  sister  each  derived  substan- 
tial benefit  in  the  services  of  the  other,  and  that  the  services 
rendered  by  each  were  natural  and  appropriate  acts  in  their 
respective  spheres,  looking  to  the  maintenance  of  the  common 
borne.  It  did  not  appear  that  in  that  long  period  of  time 
either  of  them  entertained  the  thought  of  demanding  or  hav- 
ing compensation  from  the  other. 

It  is  deemed  that  the  case  is  well  within  the  exception  to 
the  ordinary  rule,  which  has  been  pointed  out.  There  was 
no  error  in  granting  the  nonsuit. 

The  judgment  will  be  affirmed. 


Snvion — Impubd  Prohibv  to  Pat  For  amoito  Mbmbsbs  ov  Said 
Pahxlt.  — There  U  no  implied  promise  to  pay  for  ■ervioes  rendered  between 
■Mmbers  of  the  same  family:  WiiUanu  ▼.  Hutefdnmrn,  8  N.  T.  .312;  53  Am. 
Deo.  301 »  nnd  extended  note;  HaU  ▼.  Finch^  29  Wis.  278;  9  Am.  Rep.  659| 
Dodwn  ▼.  MeAdams,  96  N.  O.  149;  60  Am.  Rep.  408;  fTetr  ▼.  Weir,  3  B. 
MoQ.  645;  39  Am.  Deo.  487.  When  a  child  seeks  to  recover  for  services 
ren(iered  an  aged  parent,  snch  as  filial  dnty  would  require  of  him,  he  mnst 
prove  an  express  contract:  Zimmerman  ▼.  Zimmerman,  129  Pa.  St.  229| 
15  Am.  St  Rep.  720;  Wrighi  ▼.  8enn^  85  liioh.  191.  Where  adnlt  children 
work  for  parents  the  law  implies  no  promise  on  the  part  of  the  parent 
to  pay  for  the  serrices:  Poorman  ▼.  KUgore,  26  Pa.  St.  365;  67  Am.  Dea 
425,  and  note;  Ex  parte  Afcoek,  34  S.  C  256;  Stock  ▼.  SioitM,  187  111.  849. 
See  also  MagarreU  ▼.  Magarrell^  74  Iowa,  378.  While  persons  live  together 
as  man  and  wife,  no  implied  promise  can  arise  that  one  will  pay  for  work 
done  by  Hm  otheri  Cooper  v.  Oooper^  147  Mass.  870;  9  Am.  St.  Bap.  721, 
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Laino  V.  TJnitbd  Nbw  Jbbsst  Railroad  ahb 

Canal  Company, 

[64  Kbw  Jkbuy  Law,  576.] 

Wmrnnt  —  Bxtiet  Who  Is.  —  To  render  the  opiaimi  of  ft  witaoM  ftdnit- 
rible  u  expert  oTidenoe,  he  miut  appear  to  have  speoial  knowledge  of 
the  inbjeot  under  inqniry. 

Wmriasn  —  Bzpxat  Svidbhoi^Valvi  ov  Tttlm  avd  DaiCAaM  vo  Lava 
An  ordinary  real  estate  agent  it  not  oompetent  to  giro  hit  opinioo  m 
an  expert  u  to  the  ralue  of  the  private  title  in  a  strip  of  lend  formmf 
part  of  the  pnblio  highway,  nor  ss  to  the  amoont  of  damage  dona  to  in 
abutting  owner  by  appropriating  raeh  strip  of  land  to  railroad  purposes 
in  the  absenoe  of  any  showing  that  ho  has  speoial  knowledge  on  th«t 
partioular  subjects. 

-HiOHWATS  «  BxTiNouisiunuffT  OF  BAaiimiT.  —  ADTnn  Usm  of  a  pnUis 
highway  for  railroad  purposes  will  not  extinguish  nor  dsatroy  the  pub- 
lio  easement  therein. 

SmIICUIT  DOMAIlf  —  StHXIT  OOOUTIED  BTRAItAOAD  — BLBfBirrBOF  DUT* 

Aon.  —  In  estimating  damages  arising  to  an  adjoining  owner  from  the 
oooupation  of  a  street  by  a  railroad,  not  only  the  nanowing  of  the  stroe^ 
but  the  greater  risk  of  fire,  and  the  inoreased  noise,  dust^  and  smoke 
oooasioned  by  the  nearer  approach  of  passing  trains^  are  niattsfs  to  be 
ooDsidered  in  riew  both  of  the  use  then  made  of  the  property,  and  iti 
probable  future  uses. 
ftfiKUCT  DoMAiK  ^  Damaob  iob  Lahd  Takvw  bt  Railroas  ^Etidvbci 
ov  Valub.  —  BWdeaoe  of  the  prioe  paid  on  sales  of  other  land  in  ths 
neighborhood,  is  oompetent  on  an  inqniry  as  to  the  yalue  of  land  taken 
lor  railroad  purposes  only  when  there  is  a  substantial  mmilarity  betweea 
the  properties.  The  rule  does  not  apply  when  the  oonditiona  are  so  dis> 
aimilar  as  not  easily  to  admit  of  reasonable  oomparisout  and  much  nnal 
be  left  to  the  discretion  of  the  trial  court  in  tha  determination  ef  tin 
preliminary  qnestion  as  to  whether  the  oonditiona  are  fairly  oomparabls 
or  not. 

Benjamin  A,  KatZ,  for  the  plaintiff  in  error. 

WiUiam  8,  Chimmere^  for  the  defendant  in  error. 

Dixon,  J.  The  United  New  Jersey  Railroad  and  Canal 
CSompany  havinfi;  taken  steps  to  condemn  for  its  nse  a  strip 
of  land  about  11  and  a  half  feet  wide  and  about  110  feet  long, 
lying  towards  the  middle  of  Railroad  Avenue,  in  the  city  of 
Bahway,  and  about  30  feet  from  the  side  of  the  street,  an 
bsue  was  framed  in  the  circuit  court  of  Union  County  to 
try:  1.  What  was  the  value  of  the  land  so  taken  by  the 
company  from  the  plaintiff  in  error,  who  owned  the  fee  of  the 
«ame  subject  to  the  public  use;  and  2.  What  were  the  dam- 
ages which,  by  reason  of  the  taking,  he  sustained  as  owner  of 
Ihe  adjoining  premises  on  the  corner  of  Milton  tfnd  Railroad 
Avenues. 


June,  1892.]    Lairq  v.  United  N.  J.  R.  B.  *  0.  Co.  688 

The  object  of  the  present  writ  of  error  is  to  determine  the 
ctness  of  the  rulings  of  the  trial  court  upon  questions  of 

ideiice. 

iiy  these  rulings  the  opinion  of  an  ordinary  real  estate 
Agent  as  to  the  value  of  the  land  taken  and  as  to  the  damage 
done  to  the  residue  of  the  plaintiff's  property  was  ezoladed, 
and  testimony  as  to  what  the  company  had  paid  for  land  and 
damages  to  other  owners  in  the  neighborhood  was  also  ex* 
<sluded. 

First,  we  will  consider  the  rejection  of  the  witness's  opinion. 
The  principle  upon  which  the  opinion  of  a  witness  is  recelred 
as  evidence  is  well  stated  by  the  chief  justice  in  Pennsylvania 
€tc.  R.  K  Co.  V.  Root,  53  N.  J.  L.  253.  The  witness  must  be 
an  expert  on  the  subject  of  inquiry,  ^  and  his  opinions  have 
no  place  in  the  judicial  investigation  except  by  reason  of  such 
stoCus.  Within  the  sphere  of  his  special  knowledge  he  is 
competent  to  express  his  opinion;  beyond  that  reach  he  is 
not  competent  Such  is,  beyond  question,  the  general  rule; 
none  but  experts  on  the  given  subject  can,  in  any  course  of 
law,  express  their  estimate  of  the  value  of  anything  real  or 
personal/' 

Now,  the  subjects  of  inquiry  at  the  trial  below  were:  1.  The 
▼alne  of  the  private  title  in  the  strip  of  land  forming  part  of 
the  pnblic  highway;  and  2.  The  damage  done  to  the  plain- 
tiff's  property  by  appropriating  that  strip  to  railroad  purposes. 
On  neither  of  these  points  had  the  witness  any  special 
knowledge.  He  was  specially  conversant  with  the  value  of 
land  in  the  possession  of  private  owners,  because  his  usual 
business  brought  inquiries  and  negotiations  for  the  sale  of 
«uch  lands  under  his  frequent  observation;  but  it  is  safe  to 
eay  that  he  had  never  known  of  a  transaction  for  the  sale  of 
the  private  estate  in  a  separate  piece  of  land  lying  in  a  publio 
street;  oertainly  he  did  not  claim  experience  in  dealings  of 
that  character.  Such  an  estate  can  have  but  little  value,  ex* 
oept  as  the  land  may  be  available  for  vaults,  awnings,  etc.,  in 
connection  with  the  private  land  adjoining  it:  Hoboken  Land 
mnd  Improvement  Co  v.  Mayor  eie.^  36  N  J.  L.  540,  551;  SuUu 
van  V.  NoHh  Hudson  Co.  R.  R.  Co.,  51  N.  J.  L.  518,  543.  Sit- 
uate as  this  strip  was,  about  thirty  feet  from  the  plaintiff's 
private  land,  it  had  in  itself  no  elements  of  utility.  Evidently 
the  witness  could  not  have  acquired  from  experience  any 
peculiar  knowledge  of  its  market  value:  Boston  etc.  R .  R.  Co. 
T.  Old  CoUmy  etc,  R.  R.  Co.,  3  Allen,  142. 
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But  it  is  orged  by  counsel  for  the  plaintiff  in  error  that  in 
other  states  a  more  liberal  rule  is  applied  respecting  the  opin- 
ions of  witnesses  as  to  the  value  of  real  estate,  under  which 
the  estimates  of  any  persons  who  are  acquainted  with  the 
property,  its  location  and  surroundings,  are  admissible  evi- 
dence. The  cases  cited  do  not  support  this  contention,  and 
if  they  did  they  should  not  be  followed.  The  worthlessneas 
of  such  testimony  is  hardly  a  stronger  reason  for  its  rejection 
than  the  practically  limitless  amount  of  it  that  might  be  prch 
duced. 

Counsel  further  insists  that  the  real  question  at  the  trial 
was,  not  the  value  of  the  fee  subject  to  the  public  easement, 
but  the  value  of  the  absolute  fee  simple,  the  public  easement 
being  extinguished  by  the  appropriation  of  the  land  to  rail- 
road purposes.  The  difficulty  with  this  suggestion  is  that  do 
such  extinguishment  is  shown.  It  only  appears  that  the 
company  is  condemning  the  right,  as  against  the  plaintiff,  to 
use  the  land  tot  its  railroad*  The  acquisition  of  that  right 
will  not  bar  the  public  right;  and  though  the  public  should 
remain  quiescent,  leaving  the  company  to  take  exclusive  poe- 
session  of  the  land,  the  public  right  would  not  be  extin- 
guished, for  adverse  user  will  not  destroy  the  public  ease* 
ment  in  a  highway:  Mayor  etc  t.  MorriM  CantU  etc  Co.^  12 
N.  J.  Eq.  647;  Croee  t.  Mayor  etc.,  18  N.  J.  Bq.  305;  HtAohen 
Land  and  Improvement  Co.  r.  Mayor  e(c.,  36  N.  J.  L.  640, 
The  real  question,  therefore,  at  the  trial  was,  as  we  have 
treated  it,  the  value  of  the  priyate  title  subject  to  the  publio 
servitude. 

With  regard  to  the  damage  resulting  to  the  plaintifiPs  prop> 
erty  from  the  conversion  of  this  strip  into  a  railroad  bed,  the 
witness  was  equally  inexpert  It  depended  upon  circum- 
stances which  in  great  measure  were  peculiar  to  that 
property,  and  which,  when  laid  before  the  jury,  could  be 
appreciated  by  them  as  accurately  as  by  the  witness.  Not 
only  the  narrowing  of  the  street,  but  the  greater  risk  of  fire 
and  the  increased  noise,  dust,  and  smoke  occasioned  by  the 
nearer  approach  of  passing  trains,  were  matters  to  be  con- 
sidered in  view  both  of  the  use  then  made  of  the  property  and 
the  probable  future  uses.  On  such  subjects,  said  the  chief 
justice  in  the  case  first  cited,  "No  person  can  claim  to  be  an 
expert  •  •  •  •  All  men  stand  on  the  same  footing,  for  each 
case  that  arises  must  necessarily  be  difTerently  conditioned." 
To  the  same  purport  is  the  language  of  Mr.  Justice  Enapp  in 
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Thompson  t.  Pennsylvania  R.  R,  Co.y  51  N.  J.  L.  42.    The 
opinions  of  the  witness  were  rightly  overruled. 

Testimony  as  to  the  price  paid  by  the  company  to  other 
owners  for  land  and  damages  was  inadmissible  for  reasons 
suggested  by  what  has  been  already  said. 

If  the  land  so  purchased  was  situated  as  this  was,  its  value 
was  small,  and  the  sum  paid  must  have  been  principally  for 
datnages.  As  the  damages  chiefly  result  from  conditions 
which  are  peculiar  to  each  piece  of  property,  what  was  paid 
in  one  case  would  ordinarily  throw  no  light  on  what  ought  to 
be  paid  in  another. 

Generally  in  this  and  other  states  (Lewis  on  Eminent  Do- 
main, sec.  443)  evidence  of  sales  of  land  in  the  neighborhood 
is  competent  on  an  inquiry  as  to  the  value  of  land,  and  if  the 
purchases  or  sales  were  made  by  the  party  against  whom  the 
evidence  was  offered  it  might  stand  as  an  admission:  Wyman 
V.  Lexington  etc.  R,  R,  Co,,  13  Met.  316;  but  such  testimony 
18  received  only  upon  the  idea  that  there  is  substantial  simi- 
larity between  the  properties.  The  practice  does  not  extend, 
and  the  rule  should  not  be  applied,  to  cases  where  the  con- 
ditions are  so  dissimilar  as  not  easily  to  admit  of  reasonable 
comparison,  and  much  must  be  left  to  the  discretion  of  the 
trial  judge  in  the  determination  of  the  preliminary  question 
whether  the  conditions  are  fairly  comparable:  Chandler  v. 
Jamaica  Pond  etc  Co,^  122  Mass.  305.  In  the  present  case  the 
trial  judge  had  no  reason  to  think  that  the  compensation  paid 
by  the  company  to  other  owners  formed  a  rational  standard 
for  the  adjustment  of  the  plaintiff's  claim. 

The  judgment  should  be  affirmed. 

WiTNsana — Rulis  of  Ad»I88I0ii  ov  Expsrt  Evidbncs.  — Expert  9wU 
46nce  shonld  be  restricted  to  those  cases  where  its  ase  is  well-nigh  indis* 
pensable,  becanse  questions  of  science  or  skill  are  inyolved,  in  which  m 
special  or  peculiar  knowledge  it  desired,  in  order  to  arrive  at  exact  truth i 
MeNaliy  ▼.  CotweU,  91  Mich.  527;  30  Am.  St.  Rep.  494;  Radam  ▼.  Capital 
Microbe  tie,  C<K,  81  Tex.  122;  26  Am.  St.  Rep.  783,  and  note.  See  extended 
note  to  Hammond  ▼.  Woodman,  66  Am.  Dec.  228-246. 

Emikbnt  Domain  —  Valuv  of  Land  —  How  Detxrmtnxd:  See  Janet 
T.  Erie  etc  IL  R.  Co,,  151  Pa.  St.  30;  31  Am.  St  Rep.  722,  and  note  with 
eases  collected  discussing  this  subject;  also  OaUagher  ▼.  KemTnererp  144  Pa. 
St.  609;  27  Am.  St.  Rep.  673,  and  note. 

Railroads —  Damaoks  fob  Ooc^pation  ow  Stbbbt  xt:  See  •T'oMt  ▼•  Mri§ 
etc  R.  B.  Co..  151  Fm,  St.  80|  11  Am.  St.  Rep.  722.  and  note  with  «Mte  eol- 
leoted. 

HioHWATi  —  BxTiHairiSKMXNT  BT  Advbrsv  User.  —No  title  can  be 
■0i|alred  in  the  pnblio  streets  or  highways  by  adverse  possession.     Publie 
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righti  •!•  not  destroyed  by  long-oonitiived  eneroMhamiti  «r  penniMive 
treepatsea:  OommonwetUth  ti  Moorehead,  118  Pa.  St  844;  4  Am.  8t  Befb 
i99,  end  notei  bal  see  Orr  v.  0*Brkn,  71  lowrn.  »3|  14  Am.  8k  B«p.  SH, 
And  exteaded  note  at  page  279. 


GiTT  OF  Gamdeit  V.  Gbbbv. 


[M  Nbw  Jonr  Law,  wl] 
TounrrAmT  PATinim  — Riobt  to  Riootxr.  —  When  a  pmn  nfttMst 
mistake  of  faot  or  fraud,  dnreee,  ooennon,  or  oztortioii,  paye  moaoy  ei 
a  demand  whieh  ii  not  enforoeable  agminet  him,  the  payment  it  deemed 
▼olontary,  and  eannot  be  reoalled.  This  role  applies  to  one  who  pays 
a  greater  sum  for  a  license  than  is  demandable  of  right, 

TOLVRTABY  PATMBim  ^  LlOBlTSB  FbB  —  RiOBT  TO  RbOOTBB  BAOK.  —  Wh« 

a  municipality  in  good  faith,  but  under  a  mitapprehension  si  law,  do* 
mands  a  greater  sum  than  it  is  legally  entitled  to  for  a  lioense  to  sanj 
on  a  particular  business,  a  person  who^  with  knowledgo  of  the  laot^ 
pays  the  sum  demanded,  oanuot  reoorer  the  ex< 


/.  Willard  Morgan  aful  David  J.  Pancoast^  for  the  plaintiff 
in  error. 

John  J,  Crandatt^  for  the  defendant  in  error. 

Dizoif,  J.  In  accordance  with  the  proviflions  of  ^  An  aet 
to  establish  an  excise  department  in  cities  of  this  state," 
passed  April  8,  1884,  and  its  supplements  (Rey.  Snp.  695), 
a  board  of  excise  commissioners  was  organised  in  the  city  of 
Camden,  and  thereby  became  vested  with  the  power  to  make» 
establish,  amend,  or  repeal  ordinances  and  by-laws  to  license^ 
regulate,  or  prohibit  inns  and  taverns,  restaurants  and  beer 
saloons  within  the  city,  but  the  fees  for  licenses  granted  bj 
the  board  were  to  go  into  the  city  treasury. 

By  ordinance  passed  April  9,  1890,  the  board  fixed  the 
fee  for  a  license  to  sell  spirituous,  vinous,  malt,  or  brewed 
liquors  in  quantities  less  than  one  quart,  at  five  hundred  del* 
lars,  and,  on  July  2, 1891,  the  board  granted  a  license  for  such 
purposes  to  the  plaintifl*,  who  thereupon  paid  said  fee  to  the 
city  clerk,  who  turned  it  over  to  the  city  treasurer. 

Forthwith  the  plaintiff  brought  suit  against  the  city  of 
Camden  to  recover  the  sum  of  two  hundred  dollars,  on  the 
ground  that,  under  "  An  act  to  create  county  boards  of  license 
commissioners  and  to  define  their  powers  and  duties,"  ap 
proved  March  20, 1891  (P.  L.,  p.  221),  a  county  board  of  li- 
cense commissioners  had  been  appointed  for  Camden  County, 
and  before  July  2,  1891,  had  reduced  the  te  for  liquor  li- 
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oen0e8  in  the  dty  of  Camden  to  the  eiini  of  three  hundred 
dollaie. 

At  the  trial  of  the  suit  the  plaintiff  proved  the  creation  of 
the  dty  board,  its  ordinance  fixing  the  fbe  at  five  hundred 
dollars,  the  ieenance  of  the  lioense  to  himself,  his  payment  of 
the  fee,  the  Afhninistrntion  of  an  oath  of  office  to  three  persons 
claiming  to  be  members  of  a  county  board  of  license  commie- 
eioners,  and  the  receipt,  on  July  1,  189],  by  the  city  board, 
of  a  communication,  which  purported  to  oome  from  the 
county  board  and  to  contain  a  resolution  of  the  latter  board 
dated  June  29, 1891,  reducing  the  fee  to  three  hundred  dolp 
lars. 

Upon  this  proof  the  trial  judge  directed  a  verdict  for  the 
plaintiff  for  two  hundred  dollars,  and  an  exception  to  thi» 
direction  presents  the  error  now  assigned. 

Counsel  for  the  city  urged  the  unconstitutionality  of  the 
set  of  1891  as  his  main  reason  for  reversal,  but  that  point  need 
not  be  considered,  for,  upon  other  grounds,  the  direction  wae 
clearly  erroneous. 

In  the  first  place,  there  was  no  legal  evidence  that  the  al* 
leged  county  board  had  taken  any  action  to  reduce  the  fee. 
No  proof  was  offered  of  the  authenticity  of  the  communice^ 
tion  received  by  the  city  board,  and  it  was  not  of  a  character 
to  prove  itself. 

But  in  the  second  place,  if  such  action  had  been  lawfully 
taken  and  lawfully  proved,  the  payment  by  the  plaintiff  wae 
Toluntary  and  hence  could  not  be  recalled. 

There  is  nothing  in  the  case  to  indicate  that  the  plaintiff 
was  ignorant  of  the  fact  of  reduction,  if  it  existed,  and  no  sug> 
^ABtion  of  fraud  was  made.  The  case,  then,  could  have  been 
only  this:  The  city  board,  claiming  the  legal  fee  to  be  five 
hundred  dollars,  although  the  county  board  had  ordered  thai 
it  be  reduced  to  three  hundred  dollars,  and  being  willing  te 
issue  a  license  to  the  plaintiff  on  payment  of  what  it  cod- 
sidered  the  legal  fee,  the  plaintiff,  with  full  knowledge  of  the 
fiicts,  paid  five  hundred  dollars,  and  received  the  license. 

In  such  a  transaction  there  is  nothing  to  take  the  case  on< 
of  the  general  principle,  that  where  a  party,  without  mistake 
of  fact  or  fraud,  duress  or  extortion,  voluntarily  pays  monej 
on  a  demand  which  is  not  enforceable  against  him,  he  cannei 
recover  it  back:  Flower  v.  Lanee^  69  N.  Y.  603;  Sehwarten^^ 
hack  V.  Odorless  Exeavating  Co.,  86  Md.  34;  67  Am.  Rep.  301; 
BetokiY.  Satde^  59  \  u  131.    A  refusal  to  issue  the  license 
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without  payment  of  more  than  the  legal  fee  would  do!  eon- 
Btitute  duress:  Sooy  v.  State,  38  N.  J.  K  324;  Wright  t.  Ben^ 
ington,  41  N.  J.  K  48;  82  Am.  Bep.  180;  43  N.J.  L.  451.  Nor 
would  it  ooDstitute  extortion;  for  &  license  was  not  demand* 
able  by  the  plaintifT  as  a  right,  and  the  city  board,  under  its 
authority,  conferred  by  the  act  of  1884,  to  license,  regulate,  or 
prohibit,  could  lawfully  have  refused  to  issue  a  license  upon 
any  terms.  Although  the  language  of  the  act  of  1891  would 
empower  the  county  board,  under  certain  circumstances,  to 
reduce  the  license  fee  fixed  by  the  city  board,  yet  it  did  not 
attempt  to  impose  upon  the  latter  board  the  duty  of  issuing  t 
license  at  the  reduced  rate,  but  merely  entitled  the  applicant, 
oo  refusal  of  a  license  from  the  city  board,  to  apply  therefor 
to  the  county  board.  Consequently,  by  refusing  to  license  the 
plaintiff  unless  he  paid  the  city  five  hundred  dollars,  which 
the  city  board  deemed  the  lawful  fee  or  tax,  that  board  was 
not  witholding  from  him  anything  which  it  was  its  duty  to 
concede.  The  board's  purpose  to  do  what  it  had  a  legal  right 
to  do,  if  the  plaintiff  would  not  comply  with  its  demand,  did 
not  render  its  demand  extortionate:  Sooy  v.  Staie^  38  N.  J.  L 
824;  41  N.  J.  L.  394.  The  privilege  which  it  offered,  the 
plaintiff  was  at  perfect  liberty  to  accept  or  decline,  and  hie 
acceptance  and  compliance  with  the  conditions  of  the  offer 
were  purely  voluntary. 

There  is  considerable  Authority  for  the  proposition  that 
where  a  municipality,  in  good  faith  but  under  a  misapprehen- 
sion  of  the  law,  demands  a  greater  sum  than  it  is  legally  en- 
titled to,  for  a  license  to  carry  on  a  particular  business,  a  pe^ 
son  who,  with  knowledge  of  the  facts,  pays  the  sum  demanded, 
cannot  recover  back  the  excess.  Thus  in  Cook  v.  City  of  Bo^ 
ton,  9  Allen,  893,  ten  dollars  were  demanded  and  paid  for  a 
wagoner's  license,  when  it  was  averred  only  one  dollar  was 
legal;  in  Emery  r.  City  of  Lowell,  127  Mass.  138,  one  thousand 
dollars  were  demanded  and  paid  for  a  liquor  license,  when  it 
was  averred  the  legal  charge  was  two  hundred  dollars;  in 
Town  of  Ligonier  ▼.  Ackerman,  46  Ind.  552,  15  Am.  Rep.  323, 
a  tax  was  demanded  and  paid  for  a  liquor  license,  although 
the  ordinance  imposing  it  was  void;  in  Custin  v.  City  of  Vir<h 
qua,  67  Wis.  314,  a  tax  of  live  hundred  dollars  was  demanded 
and  paid  for  a  liquor  license,  although  the  statute  of  the  state 
forbade  the  collection  of  more  than  two  hundred  dollars;  in 
all  these  cases  the  courts  decided  that,  as  the  licensee  paid 
the  tax  without  mistake  of  fact,  and  without  any  fraud  or 
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coercion  on  the  part  of  the  corporate  authorities,  the  payment 
was  volantaiy,  and  the  money  could  not  be  recovered  back. 

The  impolicy  of  permitting  contestaUe  demands,  made  on 
behalf  of  municipalities  by  their  boards  and  agents,  to  be 
acquiesced  in  and  paid,  without  a  final  relinquishment  of  the 
right  to  contest  the  same,  is  pointed  out  by  the  chief  justice  in 
Davenport  ▼.  City  of  Elizdbethj  41  N.  J.  L.  362,  and  should  bar 
suits  under  oonditions  like  those  in  the  present  case. 

If  the  elaim  of  five  hundred  dollars  was  one  to  be  resisted, 
the  time  for  resistance  was  before  payment,  and  the  plaintiff 
then  either  should  have  appealed  to  the  courts  to  compel  the 
city  board  to  consider  his  application  upon  the  footing  of  a 
three  hundred  dollar  license  tax,  or  he  should  have  applied 
to  the  county  board  for  its  license.  His  payment  of  the  sum 
demanded  closed  the  controversy. 

The  judgment  below  must  be  reversed. 


YeusvTABJV  PAnunm — Rioht  to  Rsoovsb.— Om  who  lel— Isrily 
paf ■  mooej  with  foil  knowlMlg^  or  BMatu  ol  knowUdg*  ol  the  feeti,  witli* 
Mt  9Df  £r«nd  liATing  beea  praotiead  npon  him*  Mnnal  r*oov«r  H  bf  Na» 
■tn  of  the  payment  having  bami  nind*  in  Ignonnioa  of  tho  l»wt  Oomid  T. 
MeFaU,  118  Pa.  St.  455;  4  Am.  St  Rep.  SOO,  and  notei  noU  to  Bbnt^fUd  r. 
Fori  Worth  NaL  Bcmk,  29  Am.  St.  Rep.  6601  note  to  Cook  ▼.  Ckhago  ele. 
JTy  Ofc,  85  Am.  Si  Rep.  680;  extended  notee  to  IktroU  ▼.  MarUm,  S2  Am. 
Rsp^  510,  aad  Ma^or  v.  L^ormam,  46  Am.  Dm.  US|  abo  aotaa  to  Bmrnv,  fl 
Monroe,  54  Am.  Dea  719|  Foenuitr  r.  MmHmm^  19  Am.  Deo.  195. 
rattt  ▼.  LeggeU,  IS  Am.  Dea  449. 
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61BNRT  V.  Stat& 

[117  NBW  TOftX,  L] 

WmUMMmm — PMXiif ▲«■  Cauu.  —  If  a  child  fall*  into  m  aunl  ttroagh  tht 
enlpabto  nagUgenM  or  tori  of  tho  itate,  and  its  fathor  thoroiipoo  pliafn 
into  tbo  oanal  in  an  attempt  to  rosoiio  hit  child  and  both  an  drowaa^ 
tho  death  ol  both  is  a  ooneeqaenoe  of  the  negligenee  of  the  tlita^  ni 
hence  it  ie  anewerable  for  the  death  of  the  father  ae  well  aa  of  the  child. 

Appbal  from  an  award  made  by  the  court  of  elalmi  In 
favor  of  a  wife  for  injorieB  sustained  bj  the  death  of  her  hus- 
band. 

S.  W.  Roaeftdale^  tUtomey-generalf  for  the  appeUanl 

Edwin  O.  AngUt  for  the  respondent 

Andbbws,  0.  J.  We  have  decided  on  the  appeal  brongbt 
from  the  award  of  damages  for  the  death  of  the  in&nt  son  of 
the  plaintiff,  that  the  evidence  authorised  a  finding  of  negli- 
genoe  on  the  part  of  the  state  authorities  in  permitting  the 
opening  in  the  bridge,  through  which  the  boy  fell  into  the 
canal,  to  remain  unguarded,  and  also  the  further  finding  that 
there  was  no  contributory  negligence  on  the  part  of  the  pa^ 
ents  of  the  child,  and  we  therefore  affirmed  the  award.  Tha 
present  appeal  is  from  an  award  made  for  damages  sustained 
by  the  widow  and  next  of  kin,  arising  from  the  drowning  of 
the  plaintiff's  husband  and  the  &ther  of  the  child,  in  in  at- 
tempt to  rescue  the  child  from  the  canal,  into  which  the  child 
had  fallen. 

The  material  facts  are  undisputed.  The  plaintiff  with  b«r 
husband  and  ehlld,  in  an  evening  in  August,  while  croning 
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the  bridge  met  an  acquaintance  and  the  parents  stopped  to 
talk  with  him.  The  child  remained  within  a  few  feet  (^  them 
and  auddenly  fell  through  the  opening  in  the  railing  of  the 
bridge  into  the  canal  below.  The  father,  as  soon  as  he  dis* 
covered  that  the  boj  was  gone,  plunged  into  the  oanal  to  re* 
cover  the  child  and  both  father  and  son  were  drowned. 

It  is  contended  by  the  attorney-general  that  the  negligence 
of  the  state  in  permitting  the  bridge  to  remain  in  an  unsafe 
condition,  while  it  may  have  been  the  cause  of  the  death  of 
the  boy,  cannot  be  regarded  as  the  cause  of  the  death  of  the 
father,  although  it  occurred  in  an  attempt  to  save  the  life  of 
the  child.  It  is  doubtless  true  that  except  for  the  peril  of  the 
child,  occasioned  by  his  falling  through  the  bridge  into  the 
canal,  there  would  have  been  no  connection  between  the  neg- 
ligence of  the  state  and  the  drowning  of  the  father.  But  the 
peril  to  which  the  child  was  exposed  was,  as  has  been  found, 
the  result  of  the  negligence  of  the  state,  and  the  peril  to  which 
the  father  exposed  himself  was  the  natural  consequence  of  the 
situation:  It  would  have  been  in  contradiction  of  the  most 
common  facts  in  human  experience  if  the  father  had  not 
plunged  into  the  canal  to  save  his  child.  But  while  the  im- 
mediate cause  of  the  peril  to  which  the  father  exposed  himself 
was  the  peril  of  the  child,  for  the  purpose  of  administering 
legal  remedies,  the  cause  of  the  peril  in  both  cases  may  be 
attributed  to  the  culpable  negligence  of  the  state  in  leaving 
the  bridge  in  a  dangerous  condition.  There  is  great  difficulty 
in  many  cases  in  fixing  the  responsible  cause  of  an  injury. 
When  there  is  a  break  in  the  chain  of  causes  by  the  interven- 
tion of  a  new  agency,  and  then  an  injury  happens,  is  it  to  be 
attributed  to  the  new  element,  and  is  this  to  be  treated  as  the 
originating  cause  to  the  exclusion  of  the  antecedent  one, 
without  which  no  occasion  would  have  arisen  for  the  intro- 
duction of  a  new  element  ?  It  is  impossible  to  formulate  a 
rule  on  the  subject  capable  of  definite  and  easy  application. 

The  general  rule  is  that  only  the  natural  and  proximate  re* 
suits  of  a  wrong  are  those  of  which  the  law  can  take  notice. 
But  where  a  consequence  is  to  be  deemed  proximate  within 
the  rule  is  the  point  of  difficulty.  In  this  case  these  elements 
are  present;  culpable  negligence  on  the  part  of  the  state;  the 
falling  of  the  child  into  the  canal  through  the  opening  which 
the  state  negligently  left  in  the  bridge;  the  natural  and  in« 
atinotive  act  of  the  father  in  plunging  into  the  canal  to  rescue 
the  child;  the  drowning  of  both;  the  fact  that  such  an  acoi- 
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4«nt  At  that  which  befell  the  ohild  might  resaoDablj  baire 
been  anticipated  aa  the  result  of  the  condition  of  the  bridge, 
and  the  further  consideration  that  a  parent  or  other  person 
fleeing  the  child  in  the  water  would  incur  every  reasooablo 
hasard  for  its  rescue.  We  think  it  may  be  justly  said  that 
the  death  both  of  the  child  and  parent  wafl  the  consequence 
of  the  negligence  of  the  state,  and  that  the  unsafe  bridge  was 
in  a  legal  and  juridical  sense  the  cause  of  the  drowning  of  both. 

We  can  perceive  no  sound  distinction  between  this  case  and 
the  case  of  Eekeri  r.  Long  Island  R.  R.  Co.,  43  N.  Y.  602,  8 
Am.  Rep.  721.  In  that  case  the  railroad  train  was  being  pro- 
pelled at  a  dangerous  speed.  The  negligence  was  active.  In 
this  case  it  consisted  of  an  omission,  that  is,  in  the  £fulare  to 
originally  construct  the  bridge  properly,  or  permitting  it  to 
become  dangerous.  We  do  not  perceive  how  the  difference 
in  the  circumstances  of  the  negligence  affects  the  question  of 
proximateness  between  the  cause  and  the  result  so  aa  to  dis- 
tinguish in  this  respect  the  two  cases. 

The  case  of  OuiUe  v.  Swan,  19  Johns.  881,  10  Am.  Deo. 
234,  and  the  case  of  Thoma$  v.  Winchester,  6  N.  Y.  397,  57 
Am.  Dec.  455,  give  support  to  our  conclusion. 

The  judgment  should  be  affirmed. 

All  concur,  except  Matnard,  J.,  not  sitting. 

KiOLTovvoa — PBOxniATi  CAirai.  —The  proximate  ouua  fa  aot  wbetmu* 
fly  the  last  aofe  or  nearest  act  to  the  injury,  bvt  it  nay  be  eaoh  an  act  waiit> 
ing  in  oare  ae  aetirely  aids  in  prodnoing  the  injury,  aa  a  direct  and  existias 
eanee.  It  need  not  be  the  aole  oanae,  bat  it  mnet  be  a  oonoarring  canse 
■noh  aa  might  reasonably  have  been  contemplated  as  inrdving  the  resnlt  on- 
der  the  attending  cironmstances:  Oinaalet  r.  OiMhouUm^  Si  Tex.  S|  SI  An. 
8t.  Rep.  17,  and  note  with  the  cases  discussing  proximate  cause  ooUeeted. 
See  also  VaUo  ▼.  UmM  BiaUi  AcprMs  Co^  147  Pa.  81 404;  SO  Am.  81  Uepi 
HI. 


Enobl  v.  Eurbka  Club. 

{1S7  Naw  Toax«  DOO.] 

VaaUoxifOB— Wbo  Akswkkablb  sob.  —  It  is  a  general  rule  that  a  par^T 

injured  by  the  negligence  of  another  must  seek  his  remedy  against  the 
person  whose  actual  negligence  it  was  which  caused  the  injury,  and 
that  such  person  alone  ii  liable.  An  apparent  exception  to  this  rule  ex- 
fats  in  the  cases  of  principal  and  agent  and  master  and  serranL  la 
these  oasee,  howcTcr,  the  principal  or  master  is  liable  because  the  negli- 
gence of  the  servant  or  agent  is  in  law  chargeable  to  the  master  or  priiH 
cipaL 
JliouoaNOS  OF  AH  Indipbndbnt  Contraotor  U  not  ordinarily  chargeabfa 
to  hU  employer.     An  exception  to  this  rule  exists  in  the  oaae  of  state* 
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tory  dvtiM  impoMd  oo  indiytdnala  or  eorporstions  froth  whicb  they 
cannot  acquire  exemption  by  delegating  performanoo  to  another,  and 
of  contracts  for  the  performance  of  unlawful  acts,  or  acts  which  will 
create  a  nuisance,  or  are  neueasarily  attended  with  danger  to  others^ 
however  skillfully  performed. 

JKMOLJamncm,  —  A  Contractor  and  not  bis  EmpTiOTER  is  answerable  for 
injuries  resulting  from  the  doing  of  acts  which  may  be  safely  done  ia 
the  exerciM  of  dae  care,  althongh  in  the  absence  of  snch  oars  injurious 
oonseqnences  to  third  persons  are  likely  to  result,  provided  it  was  tbo 
duty  of  the  contractor  under  the  contract  to  exercise  such  care. 

WaoiLTaBNCB  —  Contractor  and  Emplotkb. — If  a  contractor  is  employed 
to  take  down  a  wall,  and  the  doing  of  the  work  is  not  intrinsically  dan- 
gerous, but  injnries  result  to  third  persons  from  the  nes^ligent  manner 
in  which  the  work  is  done,  the  contractor  alone  is  liable,  though  the 
wall  had  become  weakened  by  age  and  decay,  if  it  was  safe  as  it  stood, 
and  would  not  have  fallen  or  occasioned  any  injury  but  for  the  negligent 
mode  in  which  the  contractor  undertook  to  perform  his  contract. 

Action  to  recover  for  injuries  sustained  by  the  death  of 
plaint] ff^s  intestate  occasioned  by  the  falling  upon  her  of  a 
wall  on  the  property  of  the  defendant,  and  which  a  contrac- 
tor employed  by  him  had  left  in  a  dangerous  condition. 
Judgment  of  nonsuit  was  entered  in  the  trial  court,  but  the 
general  term  granted  a  new  trial,  and  thereupon  the  defend- 
ant appealed. 

Thomas  Raines^  for  the  appellant. 

Martin  W.  Cooke^  for  the  respondent. 

Andrews,  C.  J.  We  are  of  opinion  that  the  motion  for  a 
new  trial  should  have  been  denied. 

The  defendant  had  purchased  the  premises  in  March^  1892^ 
for  its  uses  as  a  social  club.  It  made  a  contract  with  a  com* 
potent  builder  to  alter  the  building  thereon  in  accordance 
with  a  plan  adopted.  The  builder  was  to  furnish  the  ne\ir 
materials  necessary  and  do  the  work  for  a  fixed  price.  The 
improvement  contemplated  the  taking  down  of  a  brick  wall^ 
sixteen  feet  high,  on  the  north  line  of  the  premises,  adjoining^ 
premises  owned  by  one  Ihrig,  occupied  in  part  by  plaintiff  a» 
a  tenant  The  wall  formed  one  side  of  a  driveway  on  defend- 
ant's premises,  and  was  roofed  over.  The  roof  was  formed  by 
rafters  extending  from  the  main  building  to  the  brick  wall^ 
and  fastened  to  and  resting  upon  a  plate  on  the  top  of  the 
wall,  secured  by  bolts,  and  was  covered  with  boards  and 
shingled.  The  wall  had  been  erected  thirty  or  forty  years, 
and  was  eight  inches  thick,  and  rested  on  a  stone  foundation. 
It  had  been  worn  away  next  to  the  driveway  by  contact  with 
wagons,  and  the  bricks  had  been  broken  along  the  line  of 
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oontact  to  the  depth  of  three  or  four  inches.  The  wall  on  the 
Ihrig  side  was  also  in  places  decayed  and  the  mortar  had 
fallen  out  The  defendant  had  never  occupied  the  premises, 
and  when  the  contract  for  repairs  was  made,  the  keys  of  the 
house  were  given  to  the  contractor.  The  contractor  eom* 
menced  the  work  of  taking  down  the  wall  by  removing  the 
roof  which  covered  it,  and  taking  down  the  rafters,  which  left 
the  wall  wholly  unsupported,  and  the  day  after  the  roof  was 
removed  the  wall  fell  over  towards  the  Ihrig  lot,  and  the  wife 
of  the  plaiotiff,  with  her  child,  who  were  in  the  yard  near  the 
wall,  were  killed. 

The  evidence  tends  to  show  culpable  negligence  in  the  man- 
ner of  taking  down  the  wall.  It  was  shown  that  in  conae> 
quence  of  its  weakened  condition,  by  reason  of  age  and  the 
decay  spoken  of,  common  prudence  required  that  precautions 
should  have  been  taken  to  prevent  its  falling,  either  by  shor^ 
ing  it  up,  or  by  removing  the  roof  and  the  wall  in  sections. 
The  evidence  is  undisputed  that  this  was  the  common  and 
usual  proceeding  under  similar  circumstances.  The  officers 
of  the  defendant  had  no  actual  knowledge  of  the  condition  of 
the  wall,  either  before  or  during  its  removal,  or  how  the  work 
was  being  done,  and  they  did  not  in  any  way  interfere  or 
direct  in  respect  to  the  manner  of  doing  the  work. 

It  is  the  general  rule  that  a  party  injured  by  the  negligence 
of  another  must  seek  his  remedy  against  the  person  whose 
actual  negligence  it  was  which  caused  the  injury,  and  that 
such  person  alone  is  liable:  King  v.  New  York  Cent.  etc.  R.  R,, 
66  N.  Y.  182;  23  Am.  Rep.  37.  The  case  of  master  and  ser^ 
vant  is  an  exception,  and  the  negligence  of  the  latter  is  im- 
putable to  the  master  where  the  servant,  in  doing  the  act 
which  occasions  the  injury,  is  acting  within  the  scope  of  his 
employment  This  exception  rests  upon  most  satisfactory 
reason,  because  the  servant  in  the  case  supposed  is  acting  in 
place  of  the  master,  and  by  his  appointment,  and  the  master 
who  selects  and  controls  the  servant  makes  the  servant  his 
representative  in  his  business. 

But  the  exigencies  of  affairs  frequently  require  that  persons 
exercising  independent  employments  should  be  intrusted  bj 
owners  of  property  with  its  improvement,  and  in  various  re* 
lations  and  under  varying  conditions  they  are  employed,  not 
as  servants,  but  as  independent  contractors  to  execute  con- 
tracts which  the  person  who  secures  their  services  is  unable 
to  execute  himself,  or  the  execution  of  which  he  prefers  to 
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aommit  to  anotber.    The  duly  which  the  contractor  owes  is 
defined  by  the  contract  or  implied  therefrom.     In  such  cases 
tlie  maztuiy  Quifitcit  per  aliumy  facit  pene^  has  no  appropriate 
application,  and  there  is  no  reason  founded  upon  public  policy, 
er  the  relations  between  the  parties  to  the  contract,  which 
■honld  subject  one  party  to  the  contract  to  liability  to  third 
persons  for  the  negligence  of  the  other.    The  principle  that 
no  liability  on  the  part  of  the  innocent  party  in  such  case 
exists  has  become  the  settled  doctrine  of  our  law.    It  leaves 
an  adequate  remedy  to  the  party  injured  against  the  real 
suthor  of  the  wrong.    There  are  well-understood  exceptions 
to  this  rule  of  exemption.    Cases  of  statutory  duty  imposed 
upon  individuals  or  corporations;  of  contracts  which  are  un« 
lawful,  or  which  provide  for  the  doing  of  acts  which,  when 
performed,  will  create  a  nuisance,  are  exceptions.    In  cases 
of  the  first-mentioned  class  the  power  and  duty  imposed  can- 
not be  delegated  so  as  to  exempt  the  person  who  accepts  the 
duty  imposed  from  responsibility,  and  in  those  of  the  second 
class  exemption  from  liability  would  be  manifestly  contrary 
to  public  policy,  since  it  would  shield  the  one  who  directed 
the  commission  of  the  wrong:  Stom  v.  Utica^  17  N.  Y.  104;  72 
Am.  Deo.  437;  LoweU  v.  Boston  etc.  R.  R.  Co.,  23  Pick.  24;  34 
Am.  Dec.  83;  Hole  v.  Sittinghourne  etc.  R*y  Co.,  6  Hurl.  &  N. 
488;  Butler  v.  HunUr,  7  Hurl.  &  N.  826.     There  are  cases  of 
still  another  class,  where  the  thing  contracted  to  be  done  is 
necessarily  attended   with  danger,   however  skillfully  and 
carefully  performed,  or,  in  the  language  of  Judge  Dillon,  is 
**  intrinsically  dangerous,"  in  which  case  it  is  held  that  the 
party  who  lets  the  contract  to  do  the  act  cannot  thereby 
escape  from  responsibility  for  any  injury  resulting  from  its 
execution,  although  the  act  to  be  performed  may  be  lawful: 
2  Dillon  on  Municipal  Corporations,  sec.  1029,  and  cases  cited. 
But  if  the  act  to  be  done  may  be  safely  done  in  the  exercise 
of  due  care,  although  in  the  absence  of  such  care  injurious   . 
consequences  to  third  persons  would  be  likely  to  result,  then 
the  contractor  alone  is  liable,  provided  it  was  his  duty  under 
the  contract  to  exercise  such  care:  MeCafferty  v.  Spuyten 
Duyvil  R.  R.  Co.,  61  N.  Y.  178;  19  Am.  Rep.  267;  Connere  v. 
Hennessey,  112  Mass.  96;  BtUUr  v.  Hunter,  7  Hurl.  &  N.  826. 
The  application  of  these  principles  to  this  case  exonerates 
the  defendant  from  liability.    The  taking  down  of  the  wall 
was  not  intrinsically  dangerous.     The  only  danger  to  be 
apprehended  was  in  doing  it  carelessly  or  unskiUfully.    It 
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was  In  the  manner  of  doing  it,  and  not  in  the  thing  itaeli 
The  danger  of  leaying  the  wali  withoat  support  was  obvionSi 
and  could  have  been  easily  avoided,  and  the  usual  method 
required  that  precautions  should  be  taken.     It  was  the  duty 
of  the  contractor  to  take  such  precautions,  because  it  was  im* 
plied  in  his  contract  that  he  should  take  down  the  wall  in  a 
careful  and  proper  manner:  Butler  ▼.  Hunter^  7  HurL  A  N. 
820.    It  does  not  change  the  situation  of  the  defendant  that 
the  wall  had  become  weakened  by  age  and  decay.     It  i"  the 
general  duty  of  the  owner  of  premises  to  keep  the  walls  of  his 
building  in  a  safe  condition,  so  that  they  will  not  endanger 
his  neighbor  by  falling;  and  if  he  negligently  omits  its  per- 
formance, and  his  neighbor  is  injured,  the  injury  is  action- 
able: MMen  v.  St.  John,  57  N.  Y.  667;  15  Am.  Rep.  530;  but 
the  evidence  is  undisputed  that  the  wall  was  safe,  and  would 
not  have  fallen  if  it  had  been  left  as  it  was  when  the  contract 
was  made,  supported  by  the  roof.    It  was  not  a  menace  in  its 
existing  condition.    It  became  dangerous  only  in  consequence 
of  the  manner  in  which  the  contractor  proceeded  to  take  it 
down.     It  would  probably  have  been  less  liable  to  fall,  al- 
though  deprived  of  the  support  of  the  roof,  if  the  wall  bad 
been  in  perfect  repair  when  the  contractor  entered  upon  the 
work;  but  we  perceive  no  causal  connection  between  the  ne- 
glect to  repair  and  the  injury  to  the  plaintiff's  intestate.    The 
sole  cause  in  a  legal  sense  was  the  negligence  of  the  contrac- 
tor in  omitting  to  do  what  he  was  bound  to  do.    The  pe^ 
formance  of  his  duty  would  have  prevented  the  injury.    The 
exceptions  to  the  admission  or  rejection  of  evidence  present  no 
material  error.    The  order  of  the  general  term  should  be  re- 
versed, and  judgment  of  nonsuit  should  be  entered,  with  costs 
to  defendant 

All  concur.  , 

Kkoliobncb  of  Indbpbndbnt  Contractor  —  Who  Liarlb  ior.— Om 
who  employs  a  fit  aad  proper  person  as  an  independent  contractor  to  do  work 
not  in  itself  unlawful  or  a  nuisance  or  necessarily  attended  with  danger  to 
others,  is  not  responsible  for  such  contractor's  negUgenoe:  Atlanta  etc  R-  A 
Co,  ▼.  Kimberly,  87  Ga.  161;  27  Am.  St.  Rep.  231,  and  note;  Powell  y.  CIm- 
tl/meikm  Co.,  88  Tenn.  692;  17  Am.  St.  Rep.  925,  and  note;  extended  wM 
to  Stone  r,  Cheshire  B.  R.  Corp,,  61  Am.  Dec.  20d.  An  employer  is  notlis' 
able  for  the  wrongful  acts  of  a  contractor  or  hia  servants,  when  thayut 
only  oollateral  to  the  work  contracted  for:  Davie  r,  Letry,  39  La.  Add.  861) 
4  Am.  St  Rep.  225;  note  to  Tieaot  ▼.  Oreat  SotUhem  TeL  C^,  4  Am.  8i 
Rep,  266;  but  eee  WiUkime  r.  Fremo  Canal  Co.,  96  Cal.  14:  31  Am.  St  B0% 
172^  aod  acta  in  which  the  employer*!  liability  is  discussed. 
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FAarmoif.  —  A«  Adybbsb  PosssssroN  bt  a  Ckmif aht  for  •  period  Um 
thaa  the  |im«  pretoribed  by  law  to  bar  a  poaseMory  aotioQ  is  not  a  gooii 
dofeiiM  to  a  rait  for  partitioD,  if  the  atatatet  of  the  state  in  which  the 
■nil  ia  pending  anthorije  the  litigation  therein  of  all  qnestions  of  title 
which  ariae  apon  the  pleadings  between  the  tenants  in  oominon  and 
their  prhriee  who  may  be  parties  to  the  action.  The  fact  that  one  sec* 
tloD  of  the  ftatnte  declares  that  a  suit  for  partition  may  be  bronght 
where  two  or  more  persons  hold  and  are  in  possession  of  the  real  prop- 
erty as  tenant*  in  common  does  not  inhibit  an  action  by  a  ootenaiit  out 
ef  possession,  if  be  has  a  present  right  of  possession. 

Suit  for  partition  in  which  the  defendant  pleaded  adverse 
possession.  This  plea  was  overruled  by  the  trial  court,  and 
A  partition  made,  and  thereafter  an  appeal  was  prosecuted 
from  the  final  judgment. 

Charles  S,  Lester,  for  the  appellants. 

Winsar  B.  French  and  Richard  L.  Hand^  for  the  respond- 
ents. 

Maynard,  J.  The  important  question  presented  by  this 
appeal  relates  to  the  defense  of  adverse  possession.  The  ap- 
pellants have  title  to  an  undivided  three-fourths,  and  they 
allege  in  their  answer  that  they  have  been  in  the  actual  and 
exclusive  possession  of  the  premises  sought  to  be  partitioned, 
And  of  every  part  thereof,  claiming  to  own  the  same,  and 
iholding  the  same  in  hostility  to  the  plaintiff  and  all  other  per- 
iions  for  more  than  twenty  years  before  the  commencement  of 
Uhis  action,  and  that  the  plaintiff  had  actual  notice  of  their 
«9xclusive  and  hostile  possession;  and  that  they  were,  when 
this  suit  was  brought,  the  absolute  owners  of  the  premises  and 
.of  every  part  thereof.  Proof  was  given  tending  to  6np{x)rt 
this  plea.  The  trial  court  found  that  the  appellants  were  in 
possession  at  the  time  the  action  was  begun,  holding  adversely 
to  the  plaintiff,  bat  that  such  adverse  possession  did  not  com- 
mence until  after  1880.  The  appellants  thus  fiiiled  to  estab- 
lish title  to  the  undivided  one-fourth  of  the  premises  claimed 
by  the  plaintiff  and  their  codefendants;  but  they  insist,  never- 
theless, that  the  fact  of  adverse  possession  found  was  sufficient 
to  defeat  this  action,  although  it  had  not  continued  for  such  a 
luDgth  of  time  as  to  afford  the  presumption  of  a  grant  of  the 
title  to  the  entire  property. 

There  is  some  question  made  as  to  the  sufficiency  of  the 
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Ing  the  title  to  real  property  was  a  matter  of  eommon  riglift 
of  which  the  oitisea  could  not  be  deprived  by  the  institotioD  of 
a  proceeding  in  which  that  form  of  trial  was  not  permiuiUe. 

The  eaiDe  want  of  power  to  try  sach  issues  inhered  in  the 
prooedure  of  the  court  of  chancery,  and  when  it  extended  its 
judicial  authority  so  as  to  include  the  hearing  of  soits  in  par- 
tition it  followed  the  established  roles  of  practice  in  oourtB  of 
law  in  this  respect,  and  required  the  suitor  to  show  an  aetaal 
holding  and  possession  in  common  with  his  cotenants  before 
it  would  accord  to  him  the  shelter  of  its  jurisdiction. 

When,  by  a  change  of  the  fundamental  law  of  the  state, 
the  supreme  court  was  empowered  to  administer  both  legal 
and  equitable  remedies,  the  necessity  for  the  existence  of  this 
rule  was  but  partially  obviated.  The  essential  nature  of  ac- 
tions was  unchanged.  Partition  suits  were  still  regarded  as 
cases  of  purely  equitable  cognisance,  upon  the  trial  of  which 
a  jury  could  not  be  demanded  as  a  right,  and,  if  permitted  to 
be  present,  their  verdict  did  not  conclude  the  judgment  of 
the  court  upon  the  issues  submitted  to  them.  As  the  consti- 
tution secured  inviolate  the  right  of  trial  by  jury  in  all  cases 
where  it  had  theretofore  been  enjoyed,  it  was  apparent  that 
questions  of  title  could  not  be  tried  in  these  cases  without 
some  enabling  legislation.  The  Code  of  1848,  sec  448,  pro- 
vided that  actions  in  partition  brought  under  the  revised  stat- 
utes should  be  regulated  by  the  provisions  of  that  code,  and 
it  was  held  by  this  court  in  Hewlett  v.  Wood,  62  N.  Y.  75,  that 
by  virtue  of  this  change  in  the  practice  a  trial  by  jury  coald 
be  insisted  upon  as  a  right  in  a  partition  suit,  and  was  no 
longer  discretionary  with  the  court  But  the  rule  which  de- 
barred the  court  from  a  trial  of  issues  of  title  in  these  actions 
was  too  firmly  entrenched  to  yield  to  any  effort  to  change  it 
short  of  an  express  statutory  enactment.  The  drift  of  judi- 
cial authority  in  other  states  had  meanwhile  been  strongly  in 
the  direction  of  a  relaxation  or  abrogation  of  the  rule.  The 
supreme  court  of  the  United  States,  in  Parker  v.  Kane^  22  How. 
17,  a  partition  suit  arising  in  Wisconsin,  where  disputed  ques- 
tions of  title  had  been  adjudicated,  say:  ^  In  Great  Britain  a 
chancellor  might  have  considered  this  as  a  case  in  which  to 
take  the  opinion  of  a  court  of  law,  or  to  stay  proceedings  in 
the  partition  and  cross  suits  until  an  action  at  law  had  been 
tried  to  determine  the  legal  title.  But  such  a  proceeding  could 
not  be  expected  in  a  state  where  the  powers  of  the  courts  of 
Ww  and  equity  are  exercised  by  the  same  persona.'' 
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In  many  of  the  states  it  has  always  been  held  that  a  dis- 
•eised  cotenant  may  maintain  compulsory  partition:  C(M  r. 
Barker,  12  Me.  325;  MarshcM  t.  Orehor^,  13  Met  464;  MilUr 
▼•  Dennett,  6  N.  H.  109;  TabUr  v.  Wiseman,  2  Ohio  St  207; 
Godfrey  v.  Godfrey,  17  Ind.  9;  79  Am.  Dec.  448;  Cook  ▼. 
Webb,  19  Minn.  170;  Hawey  r.  Qeings,  13  111.  108;  64  Am. 
Dec.  427;  Scarborough  y.  Smith,  18  Kan.  399;  Martin  ▼. 
Walker,  58  Cal.  590;  OuyUr  y.  FerriU,  1  Abb.  C.  C.  182. 

The  learned  author  of  a  work  on  partition  (Freeman,  see. 
450)  in  commenting  upon  this  condition  of  the  authoritieSi 
•ays:  ''  In  truth,  the  limitations  attending  proceedings  in  par- 
tition are  constantly  weakening  and  the  tendency  to  do  full 
and  complete  justice  to  the  parties  in  one  action  is  becoming 
Irresistible.  Wherever  the  question  has  recently  arisen  as  a 
new  question,  the  answer  to  which  the  courts  were  free  to 
give  without  consulting  decisions  made  at  an  early  day  when 
the  coinmon*law  rules  were  more  potent  than  at  present,  it 
has  been  resolved  in  favor  of  taking  jurisdiction  whenever 
the  complainant  shows  himself  seised  of  the  requisite  title 
whether  the  lands  sought  to  be  partitioned  are  held  adversely 
to  him  or  not"  The  legislature  we  think  recognized  the 
force  of  this  tendency  in  the  adoption  of  article  2,  of  title  1, 
of  chapter  14  of  the  Code  of  Civil  Procedure;  the  provisions 
of  which,  when  construed  according  to  their  evident  intent, 
plainly  authorize  the  litigation  in  an  action  of  partition  of  all 
questions  of  title  which  arise  upon  the  pleadings  between  the 
cotenants  and  their  privies,  who  may  be  parties  to  the 
action.  Section  1543  expressly  provides  that  the  title  or  in* 
terest  of  the  plaintiff  as  stated  in  the  complaint  may  be  con- 
troverted by  the  answer;  and  the  title  or  interest  of  any 
defendant  as  so  stated  may  be  controverted  by  his  answer,  or 
the  answer  of  any  other  defendant  and  the  title  or  Interest  of 
any  defendant  as  stated  in  his  answer  may  be  controverted 
by  the  answer  of  any  other  defendant;  and  it  is  declared  that 
the  issues  thus  joined  must  be  tried  and  determined  in  the 
action.  Sections  1557  and  1577  provide  that  the  judgment 
shall  be  binding  and  conclusive  upon  all  the  parties  to  the 
action  who  have  been  duly  served  and  in  case  of  a  sale  effeo* 
tually  bars  each  of  them  from  all  right,  title,  and  interest  in 
the  property  sold. 

We  think  that  section  1543  was  intended  to  confer  upon 
the  court,  in  which  an  action  for  partition  may  be  brought, 
authority  to  try  and  determine  all  disputes  which  may  arise 
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between  the  plaintiff  and  his  ootenants  inTolving  their  t^ 
■peotive  titlet  and  rights  of  pOBseseion  to  the  property.  Ther»> 
tofore  nothing  coald  be  tried,  if  the  bare  &ct  of  the  eommoa 
holding  or  tenancy  was  disputed.  The  oommissioners,  who 
framed  this  part  of  the  code,  state  in  a  preliminary  note  to 
the  article  that  such  was  the  radical  change  which  they  de- 
signed to  effect  in  the  existing  law,  and  after  its  adoption  the 
same  purpose  was  asserted  by  one  of  the  oommissioners  in  i 
foot  note  to  the  section.  The  appellants  contend  that  because 
section  1587  specifically  provides  that  a  party  ont  of  posses 
sion  may  maintain  the  action  where  be  claims  by  reason  of 
heirship  and  the  lands  are  in  possession  of  a  devisee  under  a 
devise  alleged  to  be  void,  it  is  equivalent  to  a  legislative  de- 
claration that  in  no  other  case  can  a  plaintiff,  who  is  out  of 
possession,  bring  the  action.  But  the  commissioners  say  that 
they  intended  to  extend  the  principle  embodied  in  section 
1537  to  all  cases  by  the  provisions  of  section  1543.  We  ap> 
prebend  that  the  reason  for  the  enactment  of  section  1537 
was  quite  different  from  that  suggested  by  counsel.  Where  a 
devisee  is  in  possession  under  a  devise  in  a  probated  wiU,  tie 
has  an  exclusive  title  to  the  property,  which  is  presumptively 
valid  against  the  heir  and  all  persons  claiming  through  the 
testator,  and  without  an  enabling  atatate  the  heir  could  not 
maintain  partition,  because,  upon  the  face  of  the  record,  he  is 
not  a  cotonant  of  the  title  at  alL  Before  he  can  bring  him- 
self into  such  a  relation  with  the  occupant,  he  must  procure 
the  judgment  of  the  court  declaring  the  devise  void  for  some 
sufficient  cause,  after  which  he  may  insist  upon  partition  be- 
tween himself  and  the  other  heirs,  and  the  purpose  of  the 
statute  was  to  enable  him  to  secure  this  twofold  relief  in  one 
action,  and  it  had  no  special  reference  to  the  removal  of  any 
common- law  disability  of  a  tenant  out  of  possession. 

We  cannot  find  that  the  question  has  arisen  in  this  court 
since  the  second  part  of  the  code  went  into  effect  In  VFatii- 
man  v.  Hampton,  110  N«  Y.  429,  the  action  was  be^un  under 
the  revised  statutes,  and  Judge  Earl  calls  attention  specially 
to  that  fact,  and  states  that  it  is  to  be  governed  by  the  stat- 
ute and  not  by  the  code,  and  thus  impliedly  recognizes  that 
substantial  changes  in  the  practice  may  have  been  introduced 
by  the  latter.  The  decisions  in  the  supreme  court  have  been 
conflicting:  Shannon  v.  PUkM,  2  N.  Y.  St  Rep.  160;  HuUe  v. 
Hulse,  6  N.  Y.  Supp.  749;  Jone$  v.  Jones,  6  N.  Y.  St  Rep.  736; 
Greene  v.  Greene,  7  N.  Y.  Supp.  80;  Gedney  v.  PraU^  6  N.  Y. 
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Sopp.  165;  Knapp  ▼.  Burtanj  7  CIt.  Pro.  Rep.  448.  In  recent 
works  on  practice  of  high  authority  section  1648  has  been  con- 
•tmed  as  abrogating  the  rule  which  prevented  a  recovery  by 
a  disseised  cotenant,  and  providing  for  the  trial  and  detei^ 
mination  in  the  partition  action  of  all  issues  involving  the 
title  and  right  of  possession  of  any  of  the  parties:  8  Rumsey's 
PracticOy  81«  41;  Fiero  on  Specific  Action,  91,  92.  We  per- 
eeive  no  good  reason  for  questioning  the  soundness  of  this 
construction.  Circuity  of  procedure  and  a  multiplicity  of 
suits  are  thereby  avoided,  and  these  were  the  primary  objects 
which  the  code  system  of  practice  had  in  view.  This  scheme 
of  the  law  is  rendered  complete  by  section  1544,  which  is  en- 
tirely new,  and  which  provides  that  an  issue  of  fact  joined  in 
an  action  of  partition  is  triable  by  a  jury,  and  such  a  mode  of 
trial  thus  becomes  demandable  as  a  right  and  preserves  un- 
broken the  constitutional  guaranty. 

We  have  not  overlooked  section  1532,  which  provided  that 
the  action  may  be  brought  where  two  or  more  persons  hold 
and  are  in  posseesion  of  real  property  as  tenants  in  common. 
What  is  here  meant  is  not  a  sirict  pediipo99es8io^  but  a  present 
right  to  the  pos8es8ion,  as  distinguished  from  the  oases  in  the 
next  section,  where,  under  certain  circumstances,  the  remain- 
derman may  bring  the  action.  The  section  must  be  read  as 
a  part  of  the  article  to  which  it  pertains,  and  cannot  be  con- 
strued so  literally  as  to  render  nugatory  the  plain  purpose  of 
the  provisions  with  which  it  is  associated. 

The  other  exceptions  argued  were,  we  think,  correctly  dis- 
posed of  in  the  court  below.  They  relate  to  matters  which, 
in  the  form  in  which  they  were  presented,  rested  largely  in 
the  discretion  of  the  trial  court  There  was  no  determination 
of  them  adverse  to  the  appellant  which  will  in  any  way  con- 
clude her  in  any  action  she  may  bring  for  the  foreclosure  of 
her  mortgage.  All  her  substantial  rights  as  mortgagee  have 
been  preserved  and  securely  guarded,  and  the  opinion  of  the 
general  term,  upon  this  branch  of  the  case,  is  so  exhaustive 
and  satisfactory  that  further  oonsideration  of  these  exceptions 
would  not  be  profitable. 

The  judgment  and  order  should  be  affirmedi  with  costs. 

All  concur. 


Pabtition  —  ADTBRn  PoBsxssioH  IS  A  DsrsifSB.  — A  bin  la 
hm  for  partitioii,  notwithstanding  advene  posseMion,  iinleM  it  haa 
tinned  efficiently  Ions;  to  bar  a  recovery  nnder  the  atatnte  of  limitationai 
Uoweff  V.  Ooinya^  13  111.  95:  54  Am.  Deo.  427,  and  note.     In  a  aait  for  parti* 
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lloa»  the  4«f«iiM  af  UmltatiMi  is  oompetent  tp  sbow  ui  Umm  daia  mI 
kolding  AgAtDrt  right  or  title  in  the  plaintiffe:  Forth  t.  HiO^  14  Tn.  tt;  61 
Am.  Deo.  W,  aad  notoi  See  extended  note  to  NiekoU  ▼.  J^faMik  f7  Aai 
Dea  nt  page  707.  An  oetion  for  pnrtitioa  ii  not  one  for  pMeewien,  ead  thi 
■Intntory  five  yeen*  limitation  ia  nol  ttvnilabiB  to  ana  laaiali^g  Iti  Smm  % 
Smamder.  121  Ind.  164 


RioHAHDS  V.  Day. 

(117  Nnw  Tou,  la.] 

Wumio  BinutiTMD  nr  Blahs.  —  One  who  signa  n  Uank  pUoe  of  paper  «n 
not  be  bonnd  by  the  obligation  anbaeqnently  written  therein  nnliai  k 
ean  be  ahown  thai  he  gave  the  pereon  who  wrote  tl  anthority  to  do  aow 

Boup  BxxomaD  iv  Bbun.  — If  a  bond  ia  exeoated  in  blank  baforaa  Jaatiai 
of  the  peaoe^  who  it  told  what  he  ahall  af terwarda  insert  in  the  blaol»| 
and  who^  diaregardiog  hia  inatmotioDa,  inserta  different  oondition^  ihl 
bond  aa  thos  filled  oat  ia  not  the  bond  of  the  person  tbns  aigning  it 

FlXADiHO.  —  Uhdxs  a  Plxa  that  thx  I>miiDAiiT  Dn>  MOT  Bkau  Bzionm 
■on  Dbutbe  tu  Boiid  aa  aet  forth*  he  may  ahow  that  it  was  eieoBts4 
in  blank  before  a  jnstioe  of  the  peaoe  who  waa  anthoriaed  to  inssrt  e» 
tain  agrsemento  in  the  blanka»  and,  diaregardiag  his  instrnetioo^  in 
asrted  an  entirely  different  agreemeat. 

Action  upon  a  claim  against  the  estate  of  a  decedent  De 
fendant  pleaded  as  a  counterclaim,  that  plaintiff  had  ex» 
euted  a  certain  bond  in  favor  of  the  defendant's  intestate,  and 
demanded  judgment  for  the  amount  due  by  such  bond,  Ii 
response  to  the  counterclaim,  the  plaintiff  denied  '^tbat  hi 
sealed,  executed,  and  delivered  the  bond  set  forth  in  the 
counterclaim."  A  judgment  of  nonsuit  upon  the  ooanter 
claim  having  been  entered,  the  defendant  appealed* 

Oearg€  F.  Yeomans^  for  the  appellants 

CassiuB  0,  Davy^  for  the  respondent 

Eaul,  J.  Neither  party  upon  the  trial  asked  to  have  thi 
evidence  as  to  the  counterclaim  submitted  to  the  jury,  and 
there  is  really  no  dispute  about  it  Mrs.  Richards,  the  wift 
of  the  plaintiff  was  the  daughter  of  Mrs.  Davis,  the  testaMz, 
and  a  paper  now  appearing  as  the  bond  set  up  in  the  counter 
claim  was  signed  by  her  and  the  plaintiff,  in  pursuance  of  • 
family  arrangement  by  which  Mrs.  Davis  distributed  prop 
erty  among  her  children  and  agreed  to  take  from  them  bonds 
to  secure  her  support  The  plaintiff  and  his  wife  and  the  tes- 
tatrix went  to  a  jnstice  of  the  peace  for  the  purpose  of  having 
a  bond  prepared  and  executed.  It  was  agreed  between  them 
that  the  testatrix  should  have  the  interest  on  tha  amount  of 
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the  bond  if  she  needed  it;  that  it  she  did  not  need  it,  it  was 
not  to  be  called  for,  aird  that  nothing  should  be  dae  or  paj^ 
able  upon  the  bond  after  her  death;  and  that  each  an  agree- 
ment should  be  inserted  in  the  conditions  of  the  bond.  When 
the  parties  called  upon  the  justice  he  was  not  prepared  to 
write  the  bond,  and  he  produced  a  blank  bond  and  told  the 
plaintiff  and  his  wife  to  sign  it  and  that  he  would  subsequently 
fill  it  up  according  to  the  agreement  which  was  stated  to  him 
in  the  presence  of  all  the  parties,  and  that  he  would  deliver 
the  bond.  With  that  understanding  the  plaintiff  and  his 
wife  signed  the  blank  bond,  and  left  it  with  the  justice  of  the 
peace.  He  thereafter  filled  it  up  as  it  now  appears,  binding 
the  obligors  absolutely  to  make  the  payments  on  the  bond  as 
therein  specified  during  the  life  of  Mrs.  Davis.  The  claim  of 
the  defendant  is  that  the  plaintiff  could  not  under  his  reply 
■imply  denying  that  he  sealed,  executed,  and  delivered  the 
bond,  show  by  parol  evidence  what  the  true  agreement  be- 
tween the  parties  was,  nor  what  instructions  were  given  to  the 
justice  of  the  peace  in  reference  to  filling  up  and  completing 
the  bond;  and  that  the  only  remedy  of  the  plaintiff,  if  the 
bond  was  not  filled  up  as  agreed,  was  to  have  it  reformed  so 
as  to  make  it  conform  to  the  agreement;  and  the  general  term 
upheld  this  claim,  holding  that  under  the  issue  formed  by  the 
reply  the  parol  evidence  was  inadmissible  to  contradict  or 
vary  the  bond,  and  that  if  it  did  not  express  the  true  agreement 
between  the  parties,  the  plaintiff  should  have  interposed  a 
reply  asking  for  its  reformation. 

We  think  the  learned  general  term  fell  into  error.  If  this 
had  been  a  complete  bond  when  the  plaintiff  signed  it,  al- 
though by  mistake  or  fraud  it  did  hot  express  the  true  agree- 
ment between  the  parties,  his  sole  remedy  would  have  been  to 
procure  its  reformation,  and  when  an  effort  was  made  to  en- 
force the  bond  against  him,  he  could  not  contradict  the  terms 
thereof  by  parol  evidence,  except  by  proper  allegations  in  his 
pleading  asking  for  its  reformation.  But  here  the  plaintiff 
did  not  sign  any  bond.  He  signed  a  blank  piece  of  paper, 
and  it  would  have  been  sufficient  for  him  on  the  trial  to  prove 
that  he  simply  signed  a  blank  piece  of  paper,  and  then  it 
would  have  been  necessary  for  the  defendant  to  show  that  he 
authorized  the  blank  to  be  filled  up,  and  bow  and  under  what 
circumstances  the  authority  was  given  and  what  the  author- 
ity was.  A  party  who  signs  a  blank  piece  of  paper  cannot  be 
bound  to  the  obligation  written  therein,  unless  it  can  be  shown 
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tOAi  he  gave  the  person  who  wrote  it  aathorlty:  Chawmmff  ▼. 
Arnold,  24  N.  Y.  380;  Duiehets  eU.  K  R.  Co.  y.  Mabhett, » 
N.  Y.  397;  Drury  ▼.  Fo9ter,  2  Wall.  24.  There  might  be  cases  of 
an  estoppel  where  one  who  signed  a  paper  in  that  way  would 
be  bound  by  it  But  in  this  case  no  estoppel  arises,  as  the 
action  is  between  one  of  the  original  parties  and  the  represen- 
tative of  the  other  party.  So  the  defendant  is  not  in  a  posi- 
tion to  complain  if  the  bond  is  given  effect  according  to  the 
true  agreement  between  the  parties.  Suppose  the  justice  of 
the  peace,  instead  of  inserting  payments  in  this  bond  as  agreed, 
had  inserted  therein  a  conveyance  of  real  estate,  or  a  bond 
for  the  absolute  payment  of  the  principal  of  a  large  sum  of 
money;  or  suppose  the  plaintiff  had  signed  this  blank  bond 
without  authorizing  any  one  to  fill  it  up,  and  some  anautho^ 
ized  person  had  afterward  filled  it  up  as  it  now  appears;  in 
either  of  these  cases  would  the  bond  thus  filled  up  and  com- 
pleted in  form  have  been  the  bond  of  the  plaintiff?  Certainly 
in  neither  case  could  it  have  been  said  that  the  plaintiff  exe- 
cuted such  a  bond. 

Here,  so  far  as  the  bond  departed  from  the  agreement  of 
the  parties,  it  was  not  the  bond  of  the  plaintiff.  The  only 
authority  the  justice  of  the  peace  had  was  to  insert  in  this 
bond  the  precise  agreement  of  the  parties  as  directed.  As  he 
did  not  do  ^at,  this  is  not,  in  the  form  it  now  appears,  the 
bond  of  the  plaintiff,  and  under  a  denial  that  he  executed  the 
bond  he  may  show  the  circumstances  under  which  he  signed 
his  name  and  what  the  agreement  at  the  time  he  signed  it 
was. 

We  are,  therefore,  of  opinion  that  the  order  of  the  general 
term  should  be  reversed,  and  the  judgment  of  the  trial  term 
affirmed,  with  costs. 

All  concur. 


FiLLuro  nr  Blanks.  —A  bond  delivared  with  a  blank  for  luortion  of  thi 
amount  is  not  the  deed  of  the  party  aigning,  nor  will  it  become  ao  nnleai  thtn 
la  a  redelivery  after  the  blanks  have  been  filled  by  one  properly  anthoriwd: 
Wtlliami  T.  OnOehert  5  How.  71;  36  Am.  Deo.  422,  and  note.  A  holder  ol 
an  instrnment  aigned  in  blank  oannot  make  a  material  alteration  in  it  vitii- 
ont  the  consent  of  the  maker:  IngUih  r,  Breneman,  6  Ark.  377;  41  Am.  Ds& 
96,  and  note.  Signing  an  instrument  in  blank  and  delirering  it  to  soma  ons 
to  be  filled  in  limits  the  latter  to  the  instmotions  giren  him  with  regard  to 
the  manner  in  which  it  ahonld  be  filled:  Johnton  t.  BkudaU,  1  8nsd«  k  II. 
17;  40  Am.  Dec  86,  and  note;  Bonib  r.  Paikk,  2  T.  B.  Moo.  98;  16  Am. 
Dec.  186;  OnmkhiU  r,  Nd)eker,  81  Ind.  819;  42  Am.  Rep.  127,  and  cofts; 
Toomer  t.  Rutland,  67  Ala.  379:  29  Am.  Rep.  722.  See  extended  note  ti 
8taU  w.  Berger,  13  Am.  Dec.  669;  also  note  to  SpUler  w.  Jamei^  2  Am.  Bs^ 
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S40.  For  an  axtondad  disoiuiioQ  of  the  tabjeot  of  initnimento  ezeontad  la 
bUak  and  wrongfully  filled  ap  mo  note  to  BedeU  r.  Herring,  1 1  Am.  St.  Kop. 
816;  nolo  to  Fordyee  ▼.  KotmiiuiBi^  4  Am.  St.  Rep.  25;  Burrowt  t.  Z/aiii;  70 
Md.  451 1  14  Am.  Si.  Rop.  87 It  and  note.  A  bond  giren  on  attachment 
whioh  ia  taken  by  the  magistrate,  signed  in  blank,  and  atterwarde  filled  ia 
hj  him  m  Toidi  Perminier  w.  McDankk  1  Hill,  267;  26  Am.  Dea  179,  and 
BOto;  bat  eee  IFttey  ▼.  Moor.  17  SerR.  4  &  438}  17  Am.  Dea  696L 

When  anthority  k  given  to  fill  in  blanks  in  a  sealed  instrament  and  the 
aflont  ozoeoda  his  anthority  in  filling  the  blanka  and  negotiates  the  instnt- 
mont  to  an  innocent  third  person,  the  prinoipai  will  be  bound:  NeUtm  t. 
McDonaH  80  Wis.  606;  27  Am.  St  Rep.  71,  and  note;  WkiU  r.  Duffgam^ 
140  Mass.  18;  54  Am.  Rep.  437,  to  the  same  elTeot;  and  see  also  extended 
to  the  same 


Wadd  v.  Hazelton, 

[U7  Nxw  Yoaa,  215.J 

TftURB — IifPCBFior  GiiT8.~If  the  intention  to  give  absolutely  it  ori- 
denoed  by  a  writing  whioh  does  not  take  effect  becanae  of  its  non* 
delivery,  the  oonrt  cannot  give  effect  to  the  intended  gift  by  constming 
it  to  lie  a  declaration  of  tmst  and  therefore  valid  without  delivery. 

tRmns  —  Oim. — Nbithbr  a  Gut  nob  a  Diolahation  of  TBcrar  ia 
favor  of  the  donee  is  established  by  proof  that  the  testator  expressed  an 
intention  to  give  her  an  amount  then  specified;  that  he  afterwards  di- 
rected an  assignment  to  be  drawn  of  a  bond  and  mortgage  to  the  doneei 
that  when  the  draft  of  snch  assignment  was  presented  to  him  he  did 
not  then  exeonte  it»  bnt  retained  it  among  his  papers;  that  afterwards^ 
while  in  his  last  illness,  he  gave  the  assign  ment*  then  signed,  and  other 
papers  to  the  person  who  had  drafted  it  with  directions  to  deposit  it  and 
them  in  the  bank,  and  that  they  were  so  deposited  and  there  remained 
until  after  the  testator's  death. 

Action  to  compel  the  defendant  as  executor  of  Albert  Hill 
to  deliver  a  bond  and  mortgage  to  the  plaintiff.  The  decedent 
in  January,  1884,  expressed  to  his  counsel  an  intention  to 
make  a  further  provision  for  the  plaintiff  of  about  two  thous* 
and  dollars.  In  June  of  the  same  year  the  testator  requested 
C.  J.  Hill  to  draw  an  assignment  of  the  bond  and  mortgage  to 
plaintiff.  The  request  was  coniplied  with,  but  when  the  draft 
of  the  assignment  was  presented  to  him,  the  decedent  retained 
it  without  then  executing  it  About  August  20th  of  the  same 
year  he  was  taken  ill,  and  on  the  second  day  of  his  illness 
gave  to  C.  J.  Hill  certain  papers,  among  which  was  the  assign- 
ment then  signed,  and  directed  him  to  deposit  them  in  bank, 
which  was  done;  and  soon  afterwards,  the  testator  died  with- 
out taking  any  other  measures  towards  perfecting  the  assign- 
ment. The  referee  found  that  "  at  the  time  of  the  execution  of 
said  assignment  said  Albert  Hill  intended  to  make  a  gift  to  or 
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•ettlement  upon  plaintiff  of  the  said  bond  and  mortgage,  and 
such  intention  was  never  changed  or  such  assignment  r^ 
yoked,"  and  further  that  ^  by  the  execution  of  the  assignment 
by  said  Albert  Hill  and  his  retention  of  it  in  his  possession, 
he  constituted  himself  the  trustee  thereof  for  the  benefit  of 
the  plaintiff,  and  could  not  divest  himself  or  his  representa- 
tives of  that  character  without  the  knowledge  or  consent  of 
the  plaintiff."  Judgment  was  therefore  entered  in  favor  of 
the  plaintiff,  and  the  defendants  appealed. 

E,  A.  Washburn^  for  the  appellants. 

Myron  H.  Pecky  for  the  respondent 

Pkckham,  J.  Whether  the  plaintiff  claims  the  bond  and 
mortgage  by  virtue  of  an  absolute  gift  to  her  from  the  testsr 
tor,  evidenced  by  the  assignment,  or  whether  she  claims 
through  the  assignment  as  a  declaration  of  trust,  is  some- 
what difficult  to  determine  from  her  complaint.  The  referee 
has  taken  the  latter  position  and  has  found  that  the  testator 
constituted  himself  a  trustee  by  reason  of  his  execution  and 
retention  of  the  assignment.  We  think  there  is  no  founda- 
tion in  the  evideuce  for  the  claim  of  an  absolute  gift. 

There  is  no  proof  of  a  delivery  or  of  any  executed  intention 
to  make  a  gift,  and  the  papers  themselves  are  found  among 
those  of  the  testator  at  the  time  of  his  decease.  The  cases 
upon  the  subject  of  what  constitutes  a  valid  gift  have  been 
examined  in  this  court  in  Beaver  v.  Beaver^  117  N.  Y.  421, 16 
Am.  St.  Rep.  531,  and  it  is  unnecessary  to  again  go  over 
them. 

We  are  also  of  the  opinion  that  no  trust  was  proved. 

While  it  is  true  that  no  particular  form  of  words  is  neces- 
sary to  create  a  trust  of  this  nature,  and  while  it  may  be 
created  by  parol  or  in  writing,  and  may  be  implied  from 
the  acts  or  words  of  the  person  creating  it,  yet  it  is  also  troe 
that  there  must  be  evidence  of  such  acts  done  or  words  used 
on  the  part  of  the  creator  of  the  alleged  trust,  that  the  inten- 
tion to  create  it  arises  as  a  necessary  inference  therefrom  and 
is  unequivocal;  the  implication  arising  from  the  evidence 
must  be  that  the  person  holds  the  property  as  trustee  for  an- 
other. The  acts  must  be  of  that  character  which  will  admit 
of  no  other  interpretation  than  that  such  legal  rights  as  tbs 
settler  retains  are  held  by  him  as  trustee  for  the  donee;  tbs 
settler  must  either  transfer  the  property  to  a  trustee  or  de- 
clare that  be  holds  it  himself  in  trust.    An  intention  to  give, 
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•videnced  by  a  writing,  may  be  most  satiBfactorily  establiahed 
and  yet  the  intended  gift  may  fail  because  no  delivery  is 
proved.  And  where  an  intention  to  give  absolutely  is  evi« 
denced  by  a  writing  which  fails  because  of  its  nondelivery, 
the  court  will  not  and  cannot  give  effect  to  an  intended  abso- 
lute gift  by  construing  it  to  be  a  declaration  of  trust  and 
valid,  therefore,  without  a  delivery.  These  principles  have 
been  decided  in  this  court  and  must  be  regarded  as  settled: 
Martin  v.  Funk,  76  N.  Y.  134;  31  Am.  Rep.  446;  Young  v. 
Young,  80  N.  Y.  423;  36  Am.  Rep.  634;  Matter  of  Crawford^ 
113  N.  Y.  560;  Beaver  v.  Beaver,  117  N.  Y.  421;  16  Am.  St. 
Rep.  531.  It  ifl  true  that  in  Richardson  v.  Richardsony  L.  R. 
3  Eq.  686,  Vice-Chancellor  W.  Page- Wood  does  say,  in  speak- 
ing  of  Ex  parte  Pye,  18  Ves.  140,  that  the  holding  in  that  case 
amounted  to  a  decision  that  an  instrument  executed  as  a 
present  and  complete  assignment,  not  being  a  mere  covenant 
to  assign  on  a  future  day,  is  equivalent  to  a  declaration  of 
trust.  The  expression  was  unfavorably  criticised  by  Jessel, 
M.  R.,  in  Richards  v.  Delbridge,  L.  R.  18  Eq.  11,  while  in 
Baddeley  v.  BaddeUy,  L.  R.  9  Ch.  Div.  113,  Vice-Chancellor 
Malins  says  he  is  not  disposed  to  disagree  with  Richardson  v. 
Richardson,  L.  R.  3  Eq.  686,  notwithstanding  the  remarks  of 
Sir  George  Jessel  in  Richards  v.  Delb  ridge,  L.  R.  18  Eq.  11. 

In  this  court,  however,  and  in  the  case  already  cited  of 
Young  v.  Young,  80  N.  Y.  423,  36  Am.  Rep.  634,  this  doctrine 
is  substantially  repudiated.  We  are  of  opinion  that  no  such 
role  obtains  or  ought  to  obtain  in  this  state.  An  intended 
absolute  gift  by  way  of  a  written  assignment,  which  cannot 
take  effect  because  of  the  absence  of  delivery,  ought  not  to  be 
enforced  as  a  declaration  of  trust  when  there  is  no  such  deo> 
laration  and  when  there  is  no  evidence  of  an  intention  to 
create  a  trust:  MUroy  v.  Lord,  4  De  Gex,  F.  &  J.  264. 

Although  it  may  be  sometimes  a  question  of  intention  on 
the  part  of  the  creator  of  the  alleged  trust  whether  in  fact  he 
did  or  did  not  create  it,  yet  a  finding  of  fact  that  he  did  so 
intend  must  be  based  upon  some  evidence  thereof  and  there 
must  be  some  evidence  that  such  an  intention  was  carried 
out  In  this  case  we  think  there  is  no  evidence  upon  which 
to  found  either  proposition,  even  if  all  the  circumstances 
proved  and  mentioned  by  counsel  for  respondent  in  his  brief 
are  considered. 

The  declaration  of  the  testator  some  months  before  bis 
death  and  while  in  conversation  with  his  lawyer  is  evidence 
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ihat  the  testator  theo  had  an  intention  to  give  absolutelj  to 
the  plaintiff  an  amount  of  about  two  thousand  dollars,  in 
addition  to  the  provision  already  made  for  her  by  his  wilL 
It  is  evidence  of  nothing  more.  There  is  no  claim  that  any 
paper  was  then  signed  or  request  made  for  the  drawing  of 
any  paper  for  the  testator  to  subsequently  sign  in  order  (o 
carry  out  his  intention.  From  that  time  to  the  day  (Jane  80, 
1884)  when  Charles  Hill  drew  the  absolute  assignment  to 
plaintiff  of  thb  bond  and  mortgage  and  delivered  it  unsigned 
to  the  testator,  there  is  no  proof  of  act  done  or  word  said  upoa 
the  subject  by  the  testator. 

When  he  asked  Charles  to  draw  the  assignment  he  said 
something  about  his  intention  to  give  Libby  that,  but  Charles 
draws  it  and  gives  it  and  the  bond  and  mortgi^e  back  to  the 
testator,  who  does  not  then  execute  the  assignment,  but  re- 
ceives all  the  papers  back,  retains  them  and  says  nothing. 
There  is  no  gift  in  this  state  of  the  case  and  no  declaration  of 
trust  either  by  oral  or  written  communications  or  by  acts;  on 
the  contrary  there  is  an  entire  absence  of  all  three  possible 
modes  of  creating  or  declaring  a  trust.    The  assignment  is  as 
yet  not  even  signed.    Things  remain  in  this  condition  until 
the  second  day  of  testator's  illness  (about  20th  or  2l8t  o/ 
August),  when  he  gives  to  Charles  the  assignment  with  other 
papers  belonging  to  the  testator  (the  assignment  then  having 
been  signed  by  the  testator)  with  directions  to  deposit  the 
papers  in  the  bank.    The  assignment  was  not  acknowledged 
or  recorded.    There  was  no  direction  to  Charles  to  take  the 
assignment  as  a  delivery  in  favor  of  the  plaintiff,  no  direction 
to  deliver  it  to  her,  but  he  is  directed  to  deposit  the  papers  in 
the  bank,  and  he  does  so.    There  were  other  papers  than  the 
assignment  and  the  direction  as  to  deposit  includes  them  all 
There  is  no  declaration  of  a  trust,  and  there  is  no  act  of  the 
testator  which  is  not  entirely  consistent  with  an  intention  to 
retain  possession  of  the  papers  until  something  shall  happen 
which  shall  cause  different  action  on  his  part     More  than 
that,  the  legal  result  of  this  request  made  by  the  testator  to 
deposit  the  papers  in  the  bank,  and  their  deposit  accordinglj, 
is  that  a  deposit  under  such  circumstances  makes  the  bank 
the  agent  of  the  testator  and  its  possession  of  the  papers  is 
his  possession. 

The  purpose  of  the  deposit  in  the  bank,  it  is  said,  is  left  to 
inference  only.  No  inference  can  be  drawn  that  would  ia 
any  way  authorise  or  warrant  a  finding  that  the  testator 


Feb.  1893.]  Wadd  v.Hazeltoh.  711 

delivered  the  papers  to  Charles  Hill  for  the  purpose  of  haTing 
the  assignment  then  take  effect  as  a  gift  by  delivery  to  him 
as  plaintiff's  agent,  nor  could  an  inference  be  properly  drawn 
from  all  the  circumstances  that  it  was  delivered  to  him  as  a 
trustee  for  the  plaintiff,  or  as  a  declaration  of  trust  in  her 
£eivor.  The  acts  must  be  such  as  will  admit  of  no  other  in- 
terpretation than  that  the  testator  retained  no  legal  rights 
^ver  the  paper,  and  upon  the  question  as  to  the  creation  of  a 
trust,  the  inference  arising  from  the  acts  must  be  plain,  that 
either  the  testator  constituted  Charles  the  trustee  of  the  plain- 
tiff, or  else  that  the  testator  held  the  paper  himself  as  trustee 
for  her.  The  evidence  is  far  from  establishing  that  kind  of 
act  on  the  testator's  part,  and  as  has  been  seen,  the  assign- 
ment itself  is  not  a  declaration  of  trust. 

The  finding  of  the  referee  that  at  the  time  of  the  making  of 
the  assignment  the  testator  intended  to  make  a  gift  to  or  a 
settlement  upon  the  plaintiff  of  the  bond  and  mortgage,  and 
that  such  intention  was  never  changed  nor  such  assignment 
revoked,  is  not  material.  He  may  have  had  one  or  the  other 
of  such  intentions,  but  the  evidence  is  that  he  fully  executed 
neither.  They  are  antagonistic  and  inconsistent  intention?, 
and  he  could  not  have  had  both  at  the  same  time,  and  the 
referee  does  not  find  which  he  did  have.  The  testator  upon 
this  proof  carried  neither  intention  into  effect. 

It  may  be  assumed  that  Charles  Hill  knew  that  the  testa- 
tor intended  to  make  a  gift  of  the  bond  and  mortgage  to  the 
plaintiff,  for  he  drew  the  absolute  assignment  at  the  request 
of  the  testator,  and  delivered  it  to  him,  and  the  testator  kept 
it  for  a  month  thereafter  in  his  own  possession,  and  only  parted 
with  it  to  be  deposited  in  the  bank.  When  thus  deposited  it 
was  subject  to  his  own  order  as  the  legal  owner  thereof. 

The  only  confidential  relationship  occupied  by  Charles  Hill 
when  he  took  the  papers,  including  the  assignment,  was  that 
which  obliged  him  to  carry  out  the  explicit  directions  of  the 
testator,  and  deposit  all  the  papers  in  the  bank  as  directed. 
This  he  did. 

To  assume  a  relationship  of  trustee  on  the  part  of  testator 
or  by  Charles  Hill  towards  the  plaintiff,  based  upon  such  facts, 
is  to  draw  an  inference  which  is  not  supported  by  the  evidence. 

The  judgment  of  the  general  term  and  that  entered  upon 
the  report  of  the  referee  must  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 
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Tsom— iMrsBFEor  Givn.  —  Wh«i«  ona  dtponta  money  in  a  Xmaik  m 
the  nmnM  of  vuilher,  bat  sabjeot  to  hit  own  ordmt  and  withoot  notioo  to  thf 
other  party,  and  rotaini  the  pass  book,  tbii  ia  not  a  gift  inter  vioot,  nor  oaa 
it  be  conatraed  into  a  trast:  Marcy  v.  Anuizeen,  61  N.  H.  131;  60  Anu  Rep. 
S20;  Pope  ▼.  Burlington  Sav.  Bank,  56  Vt.  284;  48  Am.  Rep.  781,  and  noUj 
Mobinson  v.  Sing,  72  Me.  140;  39  Am.  Rep.  308,  and  note;  note  to  Martin  r. 
Funk,  31  Am.  Rop.  453.  See  alao  Curry  ▼.  PcwerM,  70  N.  Y.  212;  26  Am. 
Rep.  677. 

In  order  to  oreate  an  ezprees  trust  there  mast  be  either  an  expreaa  declare 
tion  of  trust,  or  circumstances  which  show  beyond  a  reasonable  doubt  that 
a  trust  was  intended  to  be  created:  Beaver  ▼.  Beawerp  117  N.  Y.  421;  15  Abl 
8t^  Rep.  531.  and  notei  Lloffd  ▼.  Lynch,  28  Pa.  St  419;  70  Am.  Dec.  137, 
and  note.  No  trust  will  be  implied  merely  from  words  indicating  the  motiTs 
inducing  a  gift:  Randaii  ▼.  RandaU,  136  IIL  398;  25  Am.  BU  Rep.  373. 


Fifth  Avenue   Bank  v.  Fortt-sboond   Street 

BTO.  Railway  Company. 

[137  Nkw  Tobk,  28L] 

Stooks,  Bona  Fidb  Holdkr  or  Foboid,  who  n.  —  If  one  to  whom  an 
application  for  a  loan  is  made,  for  which  a  certificate  of  stock  is  offered 
as  collateral  security,  applies  at  the  office  of  the  corporation  to  the  per* 
son  in  charge  thereof,  and  who  is  its  secretary  and  treasurer,  and  in* 
quires  whether  it  is  genuine  and  all  right,  and  receives  an  answer  in 
the  affirmative,  whereupon  the  loan  is  made  and  the  atock  taken  as  col- 
lateral, the  receiver  of  such  security  is  entitled  to  protection  as  a  bom 
fide  holder;  nor  does  he  lose  the  right  to  be  treated  as  such  holder  by 
■elling  the  stock  and  applying  the  proceeds  to  the  payment  of  his  losn, 
and  thereafter,  upon  discovering  that  the  certificate  had  been  forged, 
taking  an  asaignment  thereof  from  the  pnrohasers  and  repaying  them 
the  amount  paid  by  them  at  the  sale. 

OosroEATioNs  —  Stocks,  LiABiLrrr  or  Holdbs  or  Forokd. — If  a  holder 
of  forged  stocks,  held  as  collateral  security,  makes  a  sale  thereof,  hs 
impliedly  guarantees  that  they  are  genuine,  an^  he  is  liable  to  the  pur- 
chasers for  the  con8i<leration  paid  by  them. 

OOKTORATIONS.  —  GutTinGATIB     Or     StOOK     WITH     TRANSrSRS     IXOMt 

SioMBD  IN  Blank  become  in  effect,  so  far  as  the  public  is  oonoemsd, 
as  if  they  had  been  issued  to  bearer. 

OORrORATIONS  —  LlABILITT    rOR    FORGRD    CBRTinOATRS    Or    StOOK.  — -If  i 

secretary  of  a  oorporation  acts  as  its  transfer  agent,  and  has  authority 
to  countersign  oertificatoa  of  stock,  when  signed  by  the  preaideut  aod 
treasurer,  and  to  seal  them  with  the  seal  of  the  oorporation,  sudi  oocn- 
tersigning  and  sealing  constitute  an  affirmation  on  the  part  of  the  oor- 
poration that  the  stock  has  been  lawfully  issued,  and  that  all  conditiooi 
precedent,  upon  which  the  right  to  issue  depends,  have  been  duly  ob- 
■arred.  Therefore  if  snch  seoretary  makes  oat  in  dae  Rnd  reguhr  form 
A  Mrafioate  of  atook  purporting  to  be  signed  by  the  president  and  trss^ 
■rtTt  and  countersigned  by  the  seoretary,  and  to  which  the  corporsts 
seal  is  affixed,  and  the  names  of  the  other  officers  are  forged,  and  the 
Issuing  of  the  certificate  unauthoriaed,  the  oorporation  is  answeraUe  to 
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one  acquiring  siiefa  certificate  in  good  faith  and  for  Talne,  believing  Ift 
to  be  geoaine,  and  who  haa  made  all  the  inqnirtea  regarding  it  whiok 
can  be  expected  of  a  pradent  purchaser. 
DKnitrrioN.  — To  CouNTER3iaii  an  Insfrumbnt  ia  to  aign  what  haa  alreadj 
been  signed  by  a  auperior, —  to  authenticate  by  an  additional  signature,— 
and  usually  has  reference  to  the  signature  of  a  subordinate  in  addition 
to  that  of  his  auperior  by  way  of  antbentication  of  the  execution  of  A 
writing  to  which  it  is  affixed,  and  it  denotes  the  complete  oxeoutioii  of 
the  paper. 

k   PrINGIPAL    IB   LlABLB   TO   ThIRD    PXBSOlfS    Ut  A  CiTIL    SCIT  VOK    TH» 

Fbaitds,  Dbcbfts,  Concealkbnts,  MnRBPRBSBNTATioirB,  ToBTB,  Nbo- 
UOBNCBS,  AKD  OTHBR  Malvxasancbb  OR  MisPBASANOBB  and  omisaiooa 
of  duty  of  his  agent  in  the  course  of  his  employment,  although  the  pria* 
eipal  did  not  authorize,  justify,  or  participate  in,  or  know  of  such  mi»- 
conduct,  or  even  forbade  or  disapproved  of  it. 
4  OoRPORATioir  IS  Answbrablb  for  loss  sustained  by  a  third  person  frMs 
the  negligent  or  wrongful  exercise  by  its  officers  of  the  general  power* 
conferred  upon  them. 

Action  to  recover  damages  of  the  defendant  corporation  for 
Its  refusal  to  receive  as  genuine  two  certificates  of  stock. 
Fadgment  in  favor  of  the  plaintiff.     Defendant  appealed* 

Freling  H.  Smithy  for  the  appellant 

Edward  C.  James^  for  the  respondent. 

Matnabd,  J.  In  September,  1885,  the  plaintiff,  a  domestio 
banking  corporation,  loaned  one  Hofele  $15,000  upon  his  in* 
dividual  note,  payable  in  three  months,  and  secured  by  the 
pledge  of  an  instrument  which,  upon  its  face,  purported  to  be 
a  certificate  for  160  shares  of  stock  of  the  defendant,  a  do* 
mestic  railroad  corporation,  having  its  office  and  principal 
place  of  business  in  the  same  city  with  the  plaintiff.  It  waa 
inbsequently  discovered  that  this  certificate  was  spurious,  and 
that  the  signature  thereto  of  the  defendant's  president  had 
been  forged  by  one  Eben  S.  Allen,  its  secretary,  who  was  also 
its  treasurer  and  transfer  agent,  and  who  had  in  these  ca- 
pacities signed  and  countersigned  the  certificate,  and  de* 
Uvered  it  to  Hofele,  who  was  his  partner  in  business,  for  the 
purpose  of  raising  money  upon  it,  to  be  used  in  the  firm 
undertaking. 

We  are  required  upon  this  appeal  to  determine  how  far  the 
defendant  company  is  liable  for  the  loss  sustained  by  the 
plaintiff  in  consequence  of  this  fraudulent  and  criminal  act  of 
one  of  its  principal  officers. 

The  good  faith  of  the  plaintiff  in  the  transaction,  by  meane 
of  which  it  became  powessed  of  the  forged  certificate,  seems 
te  be  satisfactorily  established.    Hofele  was  a  stranger  to  the 
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officers  of  the  bank,  and  they  had  no  knowledge  of  his  busi- 
ness relations  with  Allen,  or  that  the  latter  was  in  anj  waj 
interested  in  the  proposed  loan.  Before  acting  upon  Hofele'i 
application  for  a  discount,  the  plaintiff's  president  sent  its 
confidential  clerk  to  the  office  of  the  defendant  with  the  ce^ 
tificate,  who,  pursuant  to  instructions,  showed  it  to  the  person 
in  charge  of  the  office,  who  was  then  unknowQ  to  the  clerk, 
but  who  proved  to  be  Allen,  its  secretary  and  treasurer,  and 
who  was  asked  if  it  was  genuine  and  all  right,  and  if  Hofek 
was  a  stockholder  of  the  company,  to  which  an  affirms* 
live  reply  was  given,  and  a  description  of  Hofele,  firom  which 
the  bank  might  identify  him  as  the  person  who  had  pre- 
sented the  certificate,  and  sought  the  loan  upon  the  strength 
of  it  The  clerk  reported  the  result  of  the  interview  to  the 
plaintiff's  officers,  who  thereupon  discounted  Hofele's  note  for 
the  sum  named  payable  in  three  months,  and  acoepted  the 
certificate  as  collateral  securitv  in  the  usual  form  for  its 
payment,  and  for  all  other  present  or  future  demands  of  the 
bank  against  him.  The  note  was  renewed  from  time  to  time, 
and  increased  in  amount,  and  some  smaller  notes  given,  an- 
til  his  indebtedness  amounted  to  thirty-five  thousand  dollan 
and  upwards.  Meanwhile  the  plaintiff  had  taken  as  addi- 
tional security  a  like  certificate  for  fifty  shares,  to  which  the 
signature  of  the  defendant's  president  had  also  been  forged, 
and  which  was  first  received  as  security  for  a  loan  of  five 
thousand  dollars.  This  loan  was  afterwards  consolidated 
with  the  other  loans,  and  became  a  part  of  the  total  indebted* 
oess  for  which  both  certificates  were  held  as  security.  Upon 
the  pledge  of  the  fifty-share  certificate,  the  plaintiff  made  no 
inquiries  of  the  defendant  or  of  any  of  its  officers  with  refe^ 
once  to  its  genuineness. 

In  July,  1889,  Hofele  ordered  the  plaintiff  to  sell  the  two 
certificates,  and  signed  the  usual  blank  transfer  or  power  of 
attorney  for  that  purpose  upon  the  back  of  them.  When 
they  were  first  hypothecated,  he  had  executed  a  separate 
power  of  attorney  authorizing  plaintiff  to  sell  and  transfer 
them  in  case  of  default  in  the  payment  of  the  loans.  The 
certificates  were  sold  by  plaintiff's  brokers,  and  the  net  sum 
of  $43,890  received  and  placed  to  Hofele's  credit,  and  his  in- 
debtedness charged  to  his  account,  leaving  an  apparent  bal- 
ance due  him  of  $8,479. 

When  the  certificates  were  presented  by  the  purchasers  at 
ihe  office  of  defendant  for  transfer,  it  was  refused  upon  the 
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ground  that  they  were  forged  and  sparious,  and  the  treasurer 
and  transfer  agent  wrote  acroea  their  face  in  red  ink  the 
words,  ^  No  good,"  and  added  their  official  signataree  to  the 
statement  The  plaintiff  then  refunded  to  the  purchasers  the 
amount  paid  upon  the  sale  of  the  certificates,  and  took  an 
assignment  from  them  of  all  rights  of  action  which  they  had 
against  the  defendant;  and  upon  the  refusal  of  the  defendant 
to  recognize  the  certificates  as  valid  evidences  of  title  to  its 
shares  of  stock,  this  action  was  brought,  in  which  the  plain- 
tiff has  recovered  for  its  loss  on  account  of  the  invalidity  of 
the  160-share  certificate,  and  the  defendant  alone  has  ap- 
pealed. 

With  respect  to  this  certificate,  we  fail  to  discover  any 
omission  on  the  part  of  the  plaintiff  which  would  impeach  its 
character  as  a  bona  fide  holder.  It  made  inquiry  at  the  office 
of  the  defendant,  where  its  books  and  records  were  kept,  and 
of  the  officer  in  charge,  whose  duty  it  was  to  furnish  correct 
information  upon  the  subject,  and  it  had  no  reason  to  suspect 
that  the  assurances  it  received  were  misleading  or  false,  or 
that  the  officers  of  the  defendant  had  entered  into  a  conspir- 
acy with  Hofele  to  defraud  the  public 

It  resorted  to  the  only  source  of  verification  of  the  truth  of 
Hofele's  statements  which  was  readily  accessible;  and  it  exer- 
cised all  the  care  and  vigilance  which  a  prudent  man  would 
be  expected  to  exhibit  in  the  ordinary  course  of  the  business 
in  which  it  was  engaged.  There  was  no  circumstance  proven 
which  required  a  display  of  greater  diligence.  Nor  were  the 
rights  of  the  plaintiff  affected  by  the  sale  of  the  certificates 
and  their  redelivery  to  the  plaintiff  upon  a  refund  of  the  pro- 
ceeds of  the  sale  to  the  purchasers.  Though  nominally  sold 
on  the  account  of  Hofele,  the  plaintiff  was  the  real  party  in 
interest  in  the  transaction.  There  was  an  implied  guaranty 
of  the  genuineness  of  the  certificates,  which  the  vendor  might 
be  required  to  make  good,  and  as  the  plaintiff  had  received 
the  fruits  of  the  transaction,  the  consideration  of  which  had 
failed,  it  could  not  lawfully  withhold  them  from  the  pur^ 
chasers  when  restoration  was  demanded.  The  purchasers 
were  also  bona  fide  holders  of  the  certificates,  and  the  plaintiff 
by  their  assignment  acquired  the  right  to  the  enforcement  of 
whatever  remedies  they  might  have  in  that  capacity  against 
the  defendant,  although  it  was  then  aware  of  their  fraudulent 
issue.  While  certificates  of  stock  in  railroad  and  other  busi- 
ness corporations  do  not  possess  the  qualities  of  commeroial 
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paper  in  the  full  sense  of  the  term,  yet  as  evidences  of  titles 
when  the  transfer  indorsed  thereon  is  signed  in  blank  by  the 
shareholder,  they  become,  in  effect,  so  far  as  the  public  is  con- 
cerned, as  if  they  had  been  issued  to  bearer.  They  are  then 
readily  transferable  by  delivery,  and  have  an  element  of  negO' 
tiability  which  renders  them  an  important  factor  in  the  finan* 
cial  and  commercial  transactions  of  the  country.  They  may 
be  and  are  frequently  listed  upon  the  stock  exchanges,  and 
their  sales  represent  a  large  proportion  of  the  daily  business 
of  these  bodies. 

The  plaintiff  must,  therefore,  be  accorded  whatever  advan- 
tage belongs  to  a  holder  in  good  faith  of  a  chose  in  action  of 
this  character,  and  we  have  only  to  consider  how  far  the  de- 
fendant is  responsible  for  the  acts  and  representations  of  the 
officers,  by  means  of  which  Hofele  was  enabled  to  obtain  the 
plaintiff's  money  upon  the  faith  of  paper  apparently  valid, 
but  in  fact  worthless. 

The  defendant  was  incorporated  under  the  general  railroad 
law,  originally  with  a  capital  of  six  hundred  thousand  dol- 
lars, afterwards  increased  to  seven  hundred  and  fifty  thousand 
dollars,  all  of  which  had  been  issued,  excepting  twenty  shares, 
before  1870.  Its  books  relating  to  the  issue  and  transfer  of 
stock  consisted  of  a  certificate  book,  a  transfer  book  and  a 
stock  ledger,  which  were  all  kept  by  the  secretary,  and  were 
in  his  immediate  custody;  but  in  his  official  capacity  and 
work,  he  was  subject  to  the  supervision  of  the  president,  and 
all  the  officers  were  under  the  general  control  and  manage* 
ment  of  a  board  of  directors.  It  is  apparent  from  the  evidence 
that  the  secretary  was,  ex  officio,  the  transfer  agent  of  the  ooqh 
pany.  At  least,  from  1868  to  the  present  time  the  secretary 
had  acted  as  such  agent,  and  there  is  no  provision  in  the  by- 
laws for  the  separate  appointment  of  a  transfer  agent,  and  the 
only  reference  to  such  an  officer  is  in  a  single  paragraph  in  seo* 
tion  fifteen,  where  it  is  provided  that ''  all  certificates  shall  be 
issued  and  signed  by  the  president  and  treasurer  and  counte^ 
signed  by  the  transfer  agent,  under  such  other  regulations  as 
the  board  of  directors  or  finance  committee  may  from  time  to 
time  prescribe."  Whether  the  secretary  was  by  virtue  of  his 
office  transfer  agent  is  not  material,  but  the  fact  remains  that 
BO  far  as  the  evidence  discloses  anything  upon  the  subject,  he 
always  discharged  the  duties  of  that  office,  and  in  the  pe^ 
formance  of  the  work  was  fitly  characterised  as  the  transfer 
agent  of  the  company.    When  stock  was  issuedi  either  in  pay* 
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ment  of  an  original  subscription  or  upon  its  transfer  from  one 
person  to  another,  the  engraved  certificate  was  taken  from  the 
certificate  book  and  ^led  up  by  the  secretary,  presented  !• 
the  president  and  treasurer,  who  signed  it,  and  it  was  then 
countersigned  by  the  secretary  as  transfer  agent  and  sealed 
by  him  with  the  seal  of  the  corporation  and  delivered  to  the 
•tockholder  or  transferee  named  in  it.  The  secretary  at  the 
•ame  time  inserted  the  proper  data  in  the  stub  remaining  in 
the  certificate  book,  and  made  the  necessary  entries  in  the 
transfer  book  and  the  stock  ledger.  The  certificate  received 
by  plaintiff  from  Hofele  had  been  taken  from  the  certificate 
book.  It  appeared  upon  its  face  to  be  perfect  and  regular  in 
every  respect.  It  had  the  name  of  the  president  and  treasurer 
•igned  to  it,  was  countersigned  by  the  transfer  agent,  and  bore 
the  impress  of  the  corporate  seal.  It  recited  that  Hofele  was 
the  owner  of  one  hundred  and  sixty  shares  of  one  hundred 
dollars  each  oS  the  capital  stock  of  the  company,  contained 
the  usual  provisions  in  regard  to  the  mode  of  transfer,  and 
declared  that  no  certificate  should  bind  the  company  unless 
signed  by  the  president  and  countersigned  by  its  treasurer 
and  transfer  agent  The  in  testimonium  clause  asserted  that 
the  defendant  had  caused  that  particular  certificate  to  be 
signed  by  its  president  and  countersigned  by  its  treasurer  and 
transfer  agent  and  sealed  with  its  corporate  seal  February  6, 
1885.  It  is  very  clear  that  under  the  regulations  adopted  by 
the  defendant,  and  pursuing  the  mode  of  procedure  which  it 
had  prescribed,  the  final  act  in  the  issue  of  a  certificate  of 
stock  was  performed  by  its  secretary  and  transfer  agent,  and 
that  when  he  countersigned  it  and  affixed  the  corporate  seal 
and  delivered  it  with  the  intent  that  it  might  be  negotiated, 
it  roust  be  regarded,  so  long  as  it  remained  outstanding,  as  a 
continuing  affirmation  by.the  defendant  that  it  had  been  law* 
fully  issued,  and  that  all  the  conditions  precedent  upon  which 
the  right  to  issue  it  depended  had  been  duly  observed.  Such 
is  the  effect  necessarily  implied  in  the  act  of  countersigning. 
This  word  has  a  well  defined  meaning  both  in  the  law  and  in 
the  lexicon.  To  countersign  an  instrument  is  to  sign  what 
has  already  been  signed  by  a  superior,  to  authenticate  by  an 
additional  signature,  and  usually  has  reference  to  the  signa- 
ture of  a  subordinate  in  addition  to  that  of  his  superior  by 
way  of  authentication  of  the  execution  of  the  writing  to  which 
it  is  affixed,  and  it  denotes  the  complete  execution  of  the 
fMiper:  Worcester's  Dictionary.     When,  therefore,  the  deCu&d* 
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ant's  seoretary  and  transfer  agent  ooanterngned  and  sealed 
this  certificate  and  pat  it  in  circulation  he  declared  in  the  most 
formal  manner  that  it  had  been  properly  executed  by  the  d»» 
fendant,  and  that  every  essential  reqairement  of  law  and  of 
the  by-laws  had  been  performed  to  make  it  the  binding  act 
of  the  company.  The  defendant's  by-laws  elsewhere  illus- 
trate the  application  of  the  term  when  used  with  reference  to 
the  signatures  of  its  officers.  In  section  10  it  is  provided  thai 
all  moneys  received  by  the  treasurer  should  be  deposited  in 
bank  to  the  joint  credit  of  the  president  and  treasnrer,  to  be 
drawn  out  only  by  the  check  of  the  treasurer,  countersigned 
by  the  president.  If  the  president  should  forge  the  name  of 
the  treasurer  to  a  check  and  countersign  it  and  put  it  in  di^ 
culation  and  use  the  proceeds  for  his  individual  benefit,  we 
apprehend  it  would  not  be  doubted  that  this  would  be  regarded 
as  a  certificate  of  the  due  execution  of  the  check,  so  far  as  to 
render  the  company  responsible  to  any  person  who  innocently 
and  in  good  faith  became  the  holder  of  it 

This  result  follows  from  the  application  of  the  fundamental 
rules  which  determine  the  obligations  of  a  principal  for  the 
acts  of  his  agent  They  are  embraced  in  the  comprehensive 
statement  of  Story  in  his  work  on  Agency,  9th  ed.,  sec.  452, 
that  the  principal  is  to  be  ^'  held  liable  to  third  persons  in  a 
civil  suit  for  the  frauds,  deceits,  concealments,  misrepresenta- 
tions, torts,  negligences,  and  other  malfeasances,  or  misfeas- 
ances and  omissions  of  duty  of  his  agent  in  the  course  of  his 
employment,  although  the  principal  did  not  authorise,  or  jus- 
tify, or  participate  in,  or,  indeed,  know  of,  such  misconduct^ 
or  even  if  he  forbade  the  acts  or  disapproved  of  them.  In  all 
such  cases  the  rule  applies  respondeat  euperiar^  and  is  founded 
upon  public  policy  and  convenience,  for  in  no  other  way  could 
there  be  any  safety  to  third  persons  in  their  dealings,  either 
directly  with  the  principal,  or  indirectly  with  him  through 
the  instrumentality  of  agents.  In  every  such  case  the  prin- 
cipal holds  out  his  agent  as  competent  and  fit  to  be  trusted, 
and  thereby,  in  efiect  he  warrants  hi^  fidelity  and  good  con- 
duct in  all  matters  within  the  scope  of  the  agency."  It  in 
true  that  the  secretary  and  transfer  agent  had  no  authority 
to  issue  a  certificate  of  stock  except  upon  the  surrender  and 
cancellation  of  a  previously  existing  valid  certificate,  and  the 
signature  of  the  president  and  treasurer  first  obtained  to  the 
certificate  to  be  ijssued;  but  these  were  facts  necessarily  and 
peculiarly  within  the  knowledge  of  the  secretary,  and  the 
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issue  of  the  certificate  in  dae  form  was  a  representation  bj 
the  secretary  and  transfer  agent  that  these  conditions  had 
been  complied  with,  and  that  the  facts  existed  npon  which 
his  right  to  act  depended.    It  was  a  certificate  apparently 
made  in  the  course  of  his  employment  as  the  agent  of  the 
company  and  within  the  scope  of  the  general  authority  con* 
ferred  npon  him,  and  the  defendant  is  under  an  implied 
obligation  to  itaake  indemnity  to  the  plaintiff  for  the  loss  sus- 
tained by  the  negligent  or  wrongful  exercise  by  its  officers  of 
the  general  powers  conferred  upon  them:  Oriswold  v.  Haven^ 
26  N.  Y.  699;  82  Am.  Dec.  880;  New  York  etc.  R.  R.  Co,  r. 
Schuyler,  84  N.  Y.  80;   Titu$  r.  President  eU.,  61  N.  Y.  237; 
Bank  of  Batavia  y.  New  York  etc.  R.  R.  Co.,  106  N.  Y.  199; 
60  Am.  Rep.  440.    The  learned  counsel  for  the  defendant, 
seeks  to  distinguish  this  case  from  the  authorities  cited,  be- 
cause the  signature  of  the  president  to  the  certificate  was  not 
genuine;  but  we  cannot  see  how  the  forgery  of  the  name  of 
the  president  can  relieve  the  defendant  from  liability  for  the 
fraudulent  acts  of  its  secretary,  treasurer,  and  transfer  agenL 
They  were  officers  to  whom  it  had  intrusted  the  authority  to 
make  the  final  declaration  as  to  the  validity  of  the  shares  of 
stock  it  might  issue,  and  where  their  acts,  in  the  apparent 
exercise  of  this  power,  are  accompanied  with  all  the  indicia 
of  genuineness,  it  is  essential  to  the  public  welfare  that  the 
principal  should  be  responsible  to  all  persons  who  receive  the 
certificates  in  good  faith,  and  for  a  valuable  consideration, 
and  in  the  ordinary  course  of  business,  whether  the  indicia 
are  true  or  not:  2  Beach  on  Private  Corporations,  790;  North 
River  Bank  v.  Aymar,  3  Hill,  262;  Jarvie  v.  Manhattan  Beach 
Co.,  53  Hun,  362;  Tome  v.  Parkersburg  Branch  R.  R.  Co.,  39 
iVfd.  36;  17  Am.  Rep.  540;  Baltimore  etc.  R.  R,  Co.  v.  Wilkew^^ 
44  Md.  28;  22  Am.  Rep.  26;  Western  Md.  R.  R.  Co.  v.  Franklin 
Bank^  60  Md.  36;  Comm/)nwealth  v.  Reading  Sav.  Bank,  137 
Mass.  431;  Holden  v.  Phelps,  141  Mass.  456;  Manhattan  Beach 
Co.  V.  Hamed,  27  Fed.  Rep.  486;  Shaw  v.  PoH  Phillip  eU.  Co^ 
13  Q.  B.  Div.  103. 

The  rule  is,  we  think,  correctly  stated  in  Beach  on  Private 
Corporations,  vol.  2,  sec.  448,  p.  791:  "When  certificates  of 
stock  contain  apparently  all  the  essentials  of  genuineness,  a 
bona  fide  holder  thereof  has  a  claim  to  recognition  as  a  stock* 
holder,  if  such  stock  can  legally  be  issued,  or  to  indemnity  if 
this  cannot  be  done.  The  fact  of  forgery  does  not  extinguish 
his  right  when  it  has  been  perpetrated  by  or  at  the  instance 
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of  an  officer  placed  in  authority  by  the  oorporation«  and  In* 
tmeted  with  the  castody  of  its  Btock  books,  and  held  oat  by 
the  company  as  the  source  of  information  upon  the  anhject" 

Having  reached  the  conclusion  that  the  defendant  is  liable 
for  the  reprentations  of  its  officers  appearing  upon  the  face  of 
its  certificate,  over  their  official  signature,  and  under  the  sesl 
of  the  corporation,  we  do  not  deem  it  necessary  to  consider 
the  effect  of  the  oral  representations  made  at  the  office  of  the 
company  to  the  plaiu tiff's  clerk,  except  so  far  as  they  besr 
upon  the  question  of  the  good  faith  of  the  plaintiff  in  tiie  ac- 
quisition of  the  certificate. 

The  judgment  and  order  must  be  affirmed  with  coata. 

All  concur,  ^_^^ 

AOBKCT  —  LiABiLiTT  Of  PRnTdFAL.  — The  principal  is  liable  for  all  tlit 
«cti  of  the  agent  done  within  the  icope  of  his  authority:  Butch  ▼.  Wileox,  8S 
Mich.  336;  21  Am.  St.  Rep.  663,  and  note;  Kireher  ▼.  Oanrad,  9  Mont  191; 
18  Am.  St.  Rep.  731,  and  note;  Cannon  ▼.  Henry,  78  Wis.  107;  23  Am.  St 
Rep.  399,  and  note.  The  principal  is  liable  for  the  agent's  fraud  and  falst 
mpresentationa:  Naskell  ▼.  StarUrd,  152  Mass.  117;  23  Am.  St  Rep.  801^ 
«nd  note;  Grmooldr.  Oebbie,  126  Pa.  St.  353;  12  Am.  St  Rep.  878,  aod  note; 
note  to  Wachterr,  Phoenix  Aas,  Co.,  19  Am.  St  Rep.  604;  St,  LtmueU.  OnUet 
Vo,  T.  Vinion  tic  Machine  Co.,  79  Iowa.  239;  18  Am.  St  Rep.  366,  and  note; 
Cleedand  etc  R'y  Co.  t.  Closaer,  126  Ind.  348;  22  Am.  St  Rep.  693;  and  for 
iiis  negligence:  Nefbit  ▼.  Toumo/Oamer,  75  Iowa,  314;  9  Am.  St  Rep.  481 

CORPOBATIONS  —  LlABILITT  lOR  WrONGS  07  AgBNTS   OR  OrFICIB&— A 

corporation  is  liable  for  the  acts  of  its  agents  acting  within  the  scope  of  their 
mnthoritj  the  same  as  individaals  are:  Penn^lvania  R.  R.  Co,  ▼.  Vandhfr, 
42  Pa.  St  365;  82  Am.  Deo.  520,  and  note;  Hustejf  r.  Norfolk  ete^R.ROt,, 
98  N.  O.  34;  2  Am.  St  Rep.  312,  and  note.  Corporations  are  liable  there- 
fore for  the  tortious  acts  of  their  agents:  Moore  ▼.  FUehfmrg  R.  R.  Corp.,  4 
Oray,  465;  64  Am.  Dec.  83,  and  note;  and  for  his  fraudulent  condoct:  Vm 
Hook  r.  SomervilU  Mfg,  Co.,  5  N.  J.  Eq.  633;  45  Am.  Dea  401,  and  note;  Wen 
▼.  Barataria  etc  Canal  Co.,  15  La.  169;  35  Am.  Deo.  189,  and  note;  note  Is 
Commercial  Bank  ▼.  Kortright,  34  Am.  Dec  329. 

Corporations  —  Liabilitt  for  Fracdulent  Issub  of  Stock.  —  Fnnd»> 
tent  stock  certificates  give  no  rights  of  their  own  force,  bnt  the  aet  of  the 
•orporation  in  issuing  them  estops  it  from  denying  their  validity  when  they 
have  been  accepted  in  good  faith  by  others:  Ajfpetd  qf  KiMerbock,  127  Pa.  St 
601;  14  Am.  St  Rep.  868,  and  note.  A  corporation  is  liable  in  damages  Is 
the  purchaser  for  value  and  in  good  faith  of  a  certificate  of  its  stock  whick 
was  fraudulently  issued  by  its  treasurer:  Allen  v.  South  Ration  R,  R,  Co.,  160 
Mass.  200;  15  Am.  St  Rep.  185,  and  note;  see  also  Farrington  v.  South  Bot 
4onR.  R,Co.,  150  Mass.  406;  16  Am.  St  Rep.  222,  mad  note. 
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WARnraon  Roonm — Warrahtt  Implisd  by  am  to  Natvri  of  Asn< 

If  *  warehoasenmo  issnes  a  noeipt  purporting  to  be  for  a  ipeeiflad  nmii* 
Iwr  of  barrels  of  Portland  oement,  all  that  he  aaserti  thereby  ia  that  b« 
baa  received  merchaadiae  in  barrels  bearing  the  same  outward  appear- 
■iioe  aa  do  barrels  in  which  are  packed  merchandise  of  the  character 
described  in  the  receipt,  and  that  there  is  nothing  nnnsual  or  ont  of  the 
ordinary  way  of  bnsiness  in  the  marks,  appearance,  signs,  labels,  or 
oharacter  of  the  barrels  from  that  in  which  the  goods  of  the  character 
described  in  the  receipt  are  nsnally  transported,  and  that  they  haye 
been  represented  to  him  and  that  he  believes  them  to  be  as  described, 

Warshousb  Rbcbiptb.  —  RipnsssMTATioys  of  a  Warkhousb  Rboritt  or 
Bill  or  Ladiro  which  Should  rr  Hrld  to  9m  Warrartirs,  shonld 
be  confined  nsnally  to  those  which  the  warehouseman  or  carrier  may  or* 
dinarily  be  assumed  to  haye  knowledge  of  or  which  he  or  his  agents 
ooght  to  know. 

Wabrhovbrman — LiARiLiTT  OF.  — A  statute  prohibiting  a  warehouseman 
from  issning  receipts  for  any  goods  unless  actually  received  in  his  store 
or  apon  his  premises,  does  not  transform  him  from  a  mere  depositary  to 
aa  insurer  of  the  kind  and  quality  of  goods  deposited  with  himi  nor  does 
it  make  him  answerable  for  packages  receipted  for  as  containing  a  cer- 
tain article  and  fonnd  upon  examination  to  be  spurious. 

AcnoN  by  transferees  of  warehouse  receipts  to  recover  dam- 
Ages  resnlting  to  them  from  property  described  in  such  re- 
ceipts as  Portland  cement  being  a  spurious  article.  The  re- 
oeipts  issued  by  defendants  were  in  the  following  form:  — 

"  M.  8.  Diuoas  &  Co.'s  Warbhousb. 

•*  New  York,  March  28,  1886. 

^Received    from    Max  Von  Angern,    ax- 

Na  18M.  Orimaldo,  in  store  278-80  South  Street, 

.     Marked      •       to  be  held  by  us  on  storage,  and  to  be 

~         ^^        "^       delivered  to  his  order  on  return  of  this 

receipt    and     payment    of   storage    and 
g^  \         /  "3'      charges,  fifteen  hundred  barreli  Portland 
5*5         \/       ft       cement. 

1.600  Bbls*        Storage  per  month  4. 

Labor.  "  M.  S.  DRIGQS  &  C0.'» 

The  plaintiffs  loaned  money,  taking  the  warehouse  receipts 
AS  collateral,  believing  the  property  described  in  them  Port- 
land cement.  It  was  not  cement  at  all  but  was  a  worthless 
substance  packed  in  barrels  in  the  same  manner  as  Portland 
sement. 

The  defendant  requested  the  court  to  charge  the  jury  that 
plaintiffs  could  not  recover  unless  he  knew  the  barrels 

99,  R*P..  Vol  ZXZILL— tf 


722  Dkah  v.  Dbioob.  [New  Yoik, 

not  contain  Portland  cement,  and  willfdlly  Issued  bis  reoeiptt 
knowing  that  fact,  and  that  a  warehouseman  incurs  no  Us* 
bility  for  issuing  a  receipt  in  which  he  describes  goods  accord- 
log  to  their  outward  appearance,  marks,  and  descriptioD,  un* 
less  he  has  reason  to  believe  such  description  to  be  false.  The 
oourt  denied  the  defendant's  request  and,  on  the  contrary,  in* 
formed  the  jury  that  the  plaintiff  should  recoyer  unless  the 
article  in  the  barrels  was  Portland  cement 
Verdict  and  judgment  for  plaintiffs.    Defendant  appealed. 

John  Berry^  for  the  appellant 

£.  £•  Warren^  for  the  respondent 

PxcKHAM,  J.  The  question  in  this  case  is  as  to  the  mean- 
ing of  the  receipt  issued  by  the  defendant  Does  it  mean  that 
the  warehouseman  acknowledges  and  asserts  the  fact  that  ths 
merchandise  delivered  to  him  and  consisting  of  twenty*five 
hundred  barrels  does  in  truth  contain  the  genuine  article, 
Portland  cement,  or  does  it  mean  that  the  warehouseman  has 
received  that  number  of  barrels  bearing  the  usual  appearance 
of  barrels  in  which  Portland  cement  is  packed  and  with  the 
nsual  marks  and  signs  thereon,  and  represented  to  bim  to  be 
Portland  cement,  and  which  he  in  good  fidth  supposes  to  be 
that  article  ? 

The  defendant,  at  the  time  he  received  this  merchandifla^ 
was  a  warehouseman,  and  in  connection  with  his  business  he 
had  a  bonded  warehouse  under  license  from  the  United  States 
government,  and  in  it  he  received  on  storage  imported,  duti- 
able merchandise  which  could  not  be  delivered  until  the  duty 
was  paid.  The  goods  in  question  came  to  the  defendant  from 
the  vessels  named  in  the  two  receipts,  which  vessels  came 
from  Marseilles,  France,  from  which  place  Portland  oement 
is  imported.  The  barrels  came  on  trucks  licensed  to  transport 
bonded  merchandise,  and  when  they  came  in  the  duty  had 
not  been  paid.  They  were  stored  in  the  bonded  warehouie 
under  the  joint  custody  of  the  defendant  and  a  government 
officer.  The  duty  was  subsequently  paid.  The  defendant 
testified  that  the  warehouseman  had  no  authority  to  open 
goods  stored  in  a  bonded  warehouse  without  permission  of  the 
government 

These  barrels  the  defendant  testified  were  in  eharaoter,  ap* 
pearanooi  and  style,  the  same  as  those  in  which  Portland  ee» 
ment  was  imported.  The  brand  on  the  barrel  heads  was 
*^il,  Neight  &  Co.,  Portland  Cement,  Trade-Mark.'*    There 
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was  also  a  label  on  each  barrel  to  the  same  eflboi,  and  alio 
aome  other  signs  and  letters,  all  of  them  consistent  with  the 
idea  that  the  barrels  contained  genuine  Portland  cement,  and 
in  brief  the  whole  external  appearance  of  the  barrel  was  that 
of  one  in  which  Portland  cement  was  usually  imported.  Upon 
these  facts,  the  conrt  charged  as  above  stated. 

We  think  the  language  of  the  receipts  is  merely  dascriptiv* 
of  the  barrels  which  defendant  received. 

It  is  meant  to  describe  their  outside  appearance  and  that 
they  were  in  truth  marked  and  represented  to  be  Portland 
oement  It  cannot  be  that  the  language  properly  eonstmed 
oonld  mean  that  the  warehouseman  warranted  such  contents. 
If  that  were  the  meaning  to  be  attributed  to  such  a  statementi 
the  warehouseman  could  be  safe  only  after  he  had  examined 
eritically  and  cautiously  the  contents  of  each  box  or  barrel 
which  he  received.  To  do  so  would  consume  a  great  deal  ot 
time,  and  frequently  necessitate  the  employment  of  experts 
who  dealt  in  or  were  judges  of  the  particular  article  claimed 
to  be  delivered,  and  they  would  have  to  make  such  an  exam- 
ination of  the  article  as  its  nature  demanded  ^before  an  opinioa. 
eoold  be  arrived  at 

Any  one  at  all  familiar  with  the  business  of  a  warehoose* 
man  knows  that  he  could  not  transact  business  if  he  were  firsi 
to  examine  the  contents  of  each  package,  barrel,  or  box  ot 
merchandise  which  was  delivered  to  him  and  so  packed  as 
to  cover  and  conceal  the  real  nature  of  the  goods  delivered. 
The  warehouseman  cannot  be  supposed  to  know  the  contents 
of  barrels  or  boxes  so  delivered  to  him.  All  he  can  be  fairly 
charged  with  asserting  by  the  mere  acknowledgment  of  the 
receipt  of  merchandise  thus  described  is  that  the  box  or  barrel 
in  which  it  is  packed  bears  the  same  outward  appearance  aa 
does  the  box  or  barrel  in  which  merchandise  of  the  eharaoter 
described  is  usually  carried,  and  that  there  is  nothing  nnusnal 
or  oat  of  the  ordinary  way  of  business  in  the  marks,  appear* 
ance,  signs,  labels  or  character  of  the  barrel  or  box  from  that 
in  which  goods  of  the  character  described  are  usually  trant* 
ported,  and  that  the  articles  have  been  represented  to  him  and 
that  he  believes  them  to  be  as  described. 

It  has  been  urged  that  a  warehouseman  may  easily  protect 
himself  from  any  liability  by  signing  a  receipt  whieh  in  ao  many 
woads  acknowledges  the  receipt  of  barrels  or  boxes  said  to  oon* 
tain  certain  described  merchandise,  bat  the  contents  of  which 
are  anknown  by  the  warehoosemani  and  whioh,  th0r«fiH%  1m 
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does  not  warrant  This  is  true,  bat  it  does  not  answer  the 
objection  to  a  warranty  which  arises  out  of  the  transaction  it* 
self.  In  its  very  nature  it  seems  to  me  plain  that  no  warranty 
as  to  contents  can  reasonably  be  implied  under  these  circum- 
stances from  the  use  of  such  language  as  these  receipts  con- 
tain. Representations  in  a  bill  of  lading  or  warehouse  receipt 
which  should  be  held  to  be  warranties  should  be  confined 
usually  to  those  which  the  carrier  or  warehouseman  may  or- 
dinarily be  assumed  to  have  knowledge  of,  or  which  he  or 
his  agents  ought  to  know.  As  was  said  by  Mr.  Justice  Hoar 
in  Sean  v.  Wingate,  3  Allen,  103,  at  107,  when  speaking  of  a 
bill  of  lading,  tlie  master  is  estopped  to  deny  the  truth  of  the 
statements  to  which  he  has  given  credit  by  his  signature,  flo 
'far  as  those  statements  relate  to  matters  which  are  or  ought 
to  be  within  his  knowledge. 

It  is  known  and  understood  that  the  business  of  a  ware- 
liouseman  is  not  that  of  an  inspector  of  property  delivered  to 
him,  nor  is  he  an  insurer  of  the  contents  of  packages.  It  is 
no  part  of  the  duty  of  the  defendant  as  a  warehouseman  to 
have  property  inspected  or  its  quality  warranted,  and  no  pro- 
"^eedings  are  supposed  to  take  place  to  enable  a  warehouseman 
\o  beoome  acquainted  with  the  contents  of  packages  for  the 
Tery  reason  that  in  his  business  it  is  unimportant  what  nioh 
contents  are.  The  general  object  of  giving  a  description  of 
the  property  in  the  receipt,  is  for  purposes  of  identification 
only,  BO  that  the  identical  property  delivered  to  the  ware- 
houseman may  be  delivered  back  by  him  npon  the  retom  of 
the  warehouse  receipt,  and  for  such  purpose  it  is  sufficient  to 
desoribe  the  property  as  it  by  its  external  appearance  seems  (o 
be.  Such  a  description  is  not  calculated  to  mislead  anyone 
in  regard  to  the  actual  contents  of  the  package.  When  the 
warehouseman  described  in  this  case  the  outward  appearance 
and  marks  and  the  numbers  on  the  barrels,  he  did  warrant 
the  correctness  of  his  description  so  far  as  to  say  that  the 
numbers  stated  were  in  reality  delivered  and  that  they  were 
marked  as  stated,  and  also  that  there  was  nothing  unusual  in 
the  appearance  of  the  barrels  or  in  the  direction,  marks,  or 
labels  upon  the  merchandise  which  would  reasonably  lead  to 
any  suspicion  that  the  contents  were  not  what  they  wen  lip 
resented  to  be. 

A  warehouse  receipt  does  not  differ  in  this  respect  horn  a 
bill  of  lading.  In  the  one  case  the  warehouseman  agrees  to 
keep^  and  in  the  other  case  tiie  carrier  agrees  to  transport  the 
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goods  which  he  receiTee,  but  the  acknowledgment  of  delivery 
either  to  the  warebousman  or  to  the  carrier  ie  eeaentiallj  the 
same  and  the  same  rules  govern  in  the  interpretation  of  the 
receipt  In  Hastings  v.  Pepper^  11  Pick.  41,  Shaw,  Gh.  J., 
paid  that  the  acknowledging  to  have  received  the  goods  in 
question  in  good  order  and  well  conditioned  would  be  prima 
facie  evidence  that  as  to  all  circumstances  which  were  open 
to  inspection  and  visible,  the  goods  were  in  good  order,  but  the 
carrier  could  show  that  a  loss  did  in  fact  proceed  from  a  caoM 
existing  at  the  time  of  the  execution  of  the  bill  of  lading,  if 
it  were  not  then  open  and  apparent,  and  if  he  showed  that 
fact  it  would  be  a  defense.  This  etatement  is  approved  in 
Nehon  v.  Woodruffs  1  Black,  156  at  160. 

In  Warden  v.  Oreer^  6  Watts,  424,  Huston,  J.,  in  delivering 
the  opinion  of  the  Pennsylvania  supreme  court,  held  that 
generally  a  bill  of  lading  could  not  be  contradicted,  but  that 
if  a  captain  were  innocently  to  receive  a  barrel  of  corn  instead 
of  a  barrel  of  coffee,  or  a  barrel  of  cider  instead  of  Madeira 
wine,  or  a  package  of  cotton  linen  instead  of  flaxen  linen;  it 
would  seem  that  his  bill  of  lading  would  not  and  ought  not 
to  exclude  him  from  proving  this,  as  the  captain  does  not  open 
9t  otherwise  examine  the  casks. 

We  think  the  rule  is  clearly  expressed  in  Hale  v.  MUwaukes 
Dock  Oo^  23  Wis.  276,  99  Am.  Deo.  169,  on  second  appeal,  29 
Wis.  482,  9  Am.  Rep.  603.  It  is  there  stated  (29  Wis.  at 
489)  that  the  warehouseman  or  carrier  in  regard  to  packages 
which  are  so  covered  as  to  conceal  their  contents,  receipts 
them  upon  the  representation  of  the  bailor  and  upon  the  ex* 
temal  appearance  corresponding  therewith  as  to  contents.  He 
is  not  supposed  to  have  any  actual  knowledge  of  their  con* 
tents  and  the  langnage  of  the  receipt  is  not  to  be  so  under- 
stood. It  is  a  warranty  that  the  barrels  are  so  represented 
and  so  appear  to  him  to  the  extent  of  his  knowledge  or  means 
of  information  on  the  subject,  and  as  they  are  represented  and 
appear  to  hira,  so  he  represents  or  describes  them  in  his  receipt. 

In  the  Wisconsin  case  here  alluded  to,  the  warehouseman 
receipted  for  fifty-four  barrels  of  mess  pork.  The  supreme 
court  held  the  defendant  at  liberty  to  show  its  readiness  to 
redeliver  the  identical  property  delivered  to  it  and  that  the 
barrels  when  the  defendant  took  them  and  unknown  to  it  really 
contained  nothing  but  salt  A  verdict  for  the  plaintiff  (who 
was  a  bona  fide  holder  for  value)  was,  therefore,  set  aside  and 
a  new  trial  granted. 
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It  was  stated  upon  the  argument  here  that  a  different  doo* 
trine  prevails  in  this  state,  and  counsel  cited  as  authority  for 
such  claim,  Jones  on  Pledges,  sec.  252.  The  learned  author 
does  so  remark,  and  the  cases  of  Meyer  ▼.  Pech^  28*N.  Y.  690; 
Armour  y.  Michigan  Cent.  R.  R.  Co^  66  N.  Y.  Ill,  22  Am. 
Rep.  603,  and  Miller  v.  Hannibal  etc.  R.  R.  Co.,  24  Hun,  607| 
are  cited  as  authority  for  such  alleged  difference. 

In  Meyer  r.  Peek,  28  N.  Y.  690,  the  question  did  not  leaOy 
arise.  The  facts  showed  the  draft  was  paid  by  the  defendant 
because  drawn  upon  him  by  his  own  agent,  and  without  the 
least  reference  to  the  bill  of  lading.  Chief  Judge  Denio  re- 
ferred to  the  principle  as  well  understood,  that  a  bona  fide  in- 
dorsee for  yalue  of  a  bill  of  lading  could  claim  the  benefit  of 
an  estoppel  in  his  favor  as  against  the  carrier,  and  he  said  that 
•uoh  indorsee  could  rely  upon  the  quantity  of  the  merchandise 
acknowledged  in  the  bill,  and  might  compel  the  carrier  to 
account  for  the  same,  whether  it  was  placed  on  board  or  not; 
but  it  is  dear  enough  that  a  carrier  thus  situated  ought  to  be 
estopped  from  showing  that  a  less  quantity  was  received,  be* 
cause  it  was  his  own  carelessness  in  certifying  to  a  fact  which 
was,  or  at  any  rate  ought  to  have  been,  within  his  own  or  his 
agent's  knowledge.  When  one  has  advanced  money  upon  the 
faith  of  a  statement  thus  within  the  knowledge  of  the  pei^ 
son  making  it,  I  think  all  would  agree  that  the  latter  cannot 
be  heard  to  dispute  it  A  carrier  or  a  warehouseman  is  not, 
however,  supposed  to  know  the  contents  of  .merchandise  so 
tracked  as  to  oonceal  such  contents,  and  therefore  his  igno 
ranee  cannot  be  said  to  be  carelessness.  In  Armour  t.  Miehi^ 
gan  Cent.  R.  R.  Co.,  65  N.  Y.  Ill,  22  Am.  Rep.  603,  the  same 
principle  was  announced.  The  defendant  acknowledged  in 
its  bill  of  lading  the  receipt  of  a  quantity  of  lard  whioh  in 
fact  it  had  not  received.  Drafts  were  attached  to  the  bill,  and 
were  paid  on  the  faith  of  defendant's  acknowledgment  in  the 
bill  of  the  receipt  of  the  lard.  It  was  held  that  the  defiandant 
was  bound  by  the  acts  of  its  agent  who  signed  the  bill  of  lad* 
ing,  and  that  it  was  estopped  from  denying  the  reoeipt  of  the 
lard. 

It  would  seem  as  if  this  dedsion  were  right  upon  the  plain* 
est  principles  of  justice.  A  written  declaration  was  made  that 
acknowledged  the  reoeipt  of  property  which  in  faot  had  not 
been  delivered,  aad  which  defendant's  agent  knew  had  not 
been  delivered,  but  trusted  that  it  would  be.  It  was  a  state^ 
ment  of  that  natore  whioh  either  was,  or  necessarily  ought  te 


Feb.  1893.]  Dean  v.  Driqqs.  727 

iiaye  been,  within  the  personal  knowledge  of  the  defendant's 
«gent8»  and  as  to  such  a  statement  another  person  had  the 
right  to  believe  it  and  act  as  if  it  were  true. 

The  eue  of  Miller  ▼.  Hannibal  etc.  R.  R.  Co.,  24  Han,  607, 
was  reversed  in  this  court  in  90  N.  Y.  430,  43  Am.  Rep.  179, 

The  point  under  discussion  in  that  case,  and  the  only  one 
to  which  the  attention  of  this  court  on  appeal  was  directed, 
was  whether  the  written  and  printed  part  of  the  bill  of  lading 
«hould  be  read  together,  so  that  the  printed  part,  which  ao- 
knowledged  the  receipt  of  the  merchandise  ^  in  apparent  good 
order,  contents  unknown,''  should  be  construed  in  connection 
with  the  written  part,  which  acknowledged  the  receipt  of 
^  30  bbls.  eggs."  It  was  held  the  whole  should  be  construed 
together,  and  that  the  bill  simply  admitted  the  receipt  of 
80  bbls.,  described  as  containing  eggs,  but  the  actual  con« 
tents  of  which  were  unknown.  The  judge^  in  the  course  of 
fais  opinion,  said  that,  if  the  description  of  the  article  were  a 
representation  that  the  barrels  contained  eggs,  plaintiffs  would 
have  the  right  to  recover,  citing  the  oaAe  of  Meyer  v.  Peck, 
28  N.  Y.  590.  It  was  held  that  it  was  not  Although  there 
was  in  the  bill  of  lading  the  added  expression,  '*  contents  un« 
known,"  yet  there  was  no  decision  that,  in  the  absence  of  such 
expression,  the  description  would  have  amounted  to  a  repre- 
sentation.  That  qaestion  was  not  before  the  court,  was  not 
in  fact  discussed  directly,  and  was  not  decided.  For  the  rea- 
sons already  suggested,  it  would  seem  improper  to  so  regard 
the  description  of  merchandise  which,  when  received,  is  so 
4)overed  and  packed  as  to  securely  conceal  the  aotoal  contents 
£rom  the  carrier  or  warehouseman. 

In  Firti  NaL  Bank  r.Dean^  187  N.  Y.  110,  there  was  a  direct 
written  representation  on  the  receipts  that  the  brandy  was 
stored  in  a  ^'  free  warehouse  "  of  defendant's,  which  expression 
means  that  the  revenue  tax  or  import  duties  have  been  paid 
on  all  goods  there  deposited.  This  was  a  representation  of  a 
fact  which  was  within  the  knowledge  of  the  defendant,  and 
we  held  that  he  could  not  be  permitted  to  show  that  the  rep- 
resentation was  ontme  as  against  a  bona  fide  holder  for  value 
of  the  certificates,  who  had  purchased  in  reliance  upon  the 
representation  that  the  brandy  was  ^  free."  The  real  point 
in  dispute  there  was,  whether  the  plaintiff  occupied  the  posi* 
iion  of  such  a  holder. 

From  this  review  of  the  authorities  upon  which  It  was 
iiaimad  that  the  courts  of  New  York  had  taken  an  excep- 
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tional  stand,  I  think  it  qaite  plain  that  in  trath  no  ezoeptioiiil 
doctrine  obtains  here.  I  think  that  we,  in  common  with  the 
coarts  of  other  states,  hold  the  carrier  or  warehonseman  es- 
topped in  regard  to  any  error  or  misstatement  in  the  bill  or 
receipt  onlj  when  it  amounts  to  a  representation  as  to  a  fact 
which  was,  or  in  the  ordinary  course  of  business  ought  to  ha?» 
been,  within  his  knowledge,  and  which,  therefore,  such  a  third 
person  acting  reasonably  would  have  a  right  to  rely  and  act 
upon. 

The  court  below,  however,  has  sustained  the  right  of  the 
plaintiffs  to  recover  in  this  case  chiefly  upon  the  provisions  of 
the  factor's  act  of  1858,  as  amended  by  that  of  1866:  Iawi 
1858,  c.  326;  Laws  1866,  a  440.  The  first  section  of  the 
amended  act  prohibits  a  warehouseman  (among  others)  fiom 
issuing  a  receipt  for  any  goods  unless  such  goods  shall  have 
been  actually  received  into  the  store  or  upon  the  premises  of 
such  warehonseman  at  the  time  of  issuing  the  receipt 

The  court  held  that  if  the  goods  were  not  Portland  cement 
then  the  receipts  issued  by  the  defendant  were  untruthful  and 
a  violation  of  the  above  cited  first  section  of  the  act 

We  think  the  act  was  not  intended  to  and  does  not  reach 
this  case.  It  was  not  passed  in  order  to  transform  a  ware* 
houseman  from  a  mere  depositary  to  that  of  an  insurer  of  the 
kind  and  quality  of  goods  deposited  with  him.  It  was  not  in* 
tended  to  alter  the  law  in  regard  to  the  character  of  such  a 
representation  as  is  contained  in  these  receipts  or  to  make  it 
anything  other  than  a  description  of  property  as  above  stated. 
We  are  quite  clear  the  act  does  not  cover  such  a  case  as  this 
if  we  assume  the  defendant  was  honestly  mistaken  when  he 
described  the  goods  actually  received  by  him  as  Portland  ce- 
ment The  court  witlidrew  from  the  jury  the  question  of  the 
knowledge  of  the  defendant  as  to  the  character  of  the  me^ 
chandise  received  by  him  as  entirely  immaterial,  and  hence 
we  must  assume  his  ignorance  in  discussing  his  liability. 

The  English  statute  to  amend  the  law  relating  to  bills  of 
lading,  passed  in  1855  (18  &  19  Vict  c.  Ill),  recited  that  ''it 
frequently  happens  that  the  goods  in  respect  of  which  bills  of 
lading  purport  to  be  signed  have  not  been  laden  on  board,  and 
it  is  proper  that  such  bills  of  lading  in  the  hands  of  a  bona 
fide  holder  for  value  should  not  be  questioned  by  the  master 
or  other  person  signing  the  same  on  the  ground  of  the  goods 
not  having  been  laden  as  aforesaid.^*  It  was  then  enacted 
that  bills  of  lading  in  the  hands  of  a  consignee  or  indorsee  for 
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▼alue,  representing  foods  to  have  been  shipped  on  board  a 
Tessei,  should  be  conclusive  evidence  of  such  shipment  as 
against  the  master,  notwithstanding  the  goods  or  some  part 
had  not  been  so  shipped  unless  the  indorsee  had  notice,  etc. 

The  statute  evidentlj  referred  to  a  case  where  there  had 
been  no  delivery  of  any  goods  or  only  a  part  delivery  of  the 
amount  receipted  for,  and  we  think  the  section  of  the  acts  of 
the  legislature  of  this  state  above  cited  refers  to  the  same  kind 
ef  omission.  Signing  a  receipt  for  goods  actually  delivered, 
bot  known  by  the  signer  to  be  something  other  than  that  de- 
aeribed  in  the  receipt  would  be  a  fraud,  and  amount  to  a 
false  representation  for  which  the  signer  would  be  liable  in 
any  event.    But  this  issue  was  not  submitted  to  the  jury. 

It  is  urged  that  such  a  receipt  is  made  negotiable.  We  do 
not  see  that  its  negotiability  is  of  the  least  importance  in  the 
decision  of  this  question.  That  there  is  a  certain  kind  of  ne- 
gotiability attached  to  this  kind  of  a  receipt  and  to  a  bill  of 
lading  is  not  disputed:  Dows  v.  Perrin,  16  N,  Y.  825;  Dovnr. 
Greene,  j4  N.  Y.  638;  Lickharrow  v.  Maaon^  1  H.  Bl.  857;  6 
East,  21;  1  Smith's  Lead.  Cas.,  8th  Am.  ed.,  1159,  and  notes; 
Factors'  Acts,  sec.  6,  above  cited. 

It  is  not  the  same  thing  as  the  negotiability  of  a  promissory 
note  or  bill  of  exchange.  It  could  not  be  in  the  nature  of 
things,  but  by  the  indorsement  and  delivery  of  such  a  receipt 
or  bill  of  lading,  the  indorsee  for  value  and  without  notice  is 
entitled  to  hold  the  property  represented  thereby  under  the 
circumstances  stated  in  the  above  mentioned  acts. 

In  this  case  the  plaintiffs  are  entitled  to  be  treated  as  the 
owners  of  the  property  which  was  deposited  with  defendant, 
and  they  are  entitled  to  its  redelivery  to  them  upon  payment 
of  the  charges,  just  the  same  as  the  original  owner  would 
have  been  but  for  the  transfer.  When,  however,  the  plain- 
tiffs demand,  not  the  identical  property  which  was  deposited 
with  the  defendant,  but  such  property  as  would  have  been 
deposited  had  the  description  in  the  receipt  been  correct,  the 
right  to  demand  such  a  delivery  must  be  based  not  upon  the 
mere  transfer  of  the  receipt,  but  upon  the  principle  of 
estoppel;  such  a  principle  as  precludes  a  party  who  has  made 
a  representation  upon  which  another  has  acted  from  denying 
the  truth  of  that  representation.  Obviously  the  first  inquiry 
must  be  whether  such  a  representation  has  been  made,  and 
when  it  turns  out  that  it  has  not,  the  estoppel  falls  to  the 
ground.     We  have  seen  that  the  character  of  the  representa* 
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tioDB  made  hj  defendant  was  nothing  more  Chan  that  he  bid 
in  fact  received  twentj-five  hundred  barrele  of  what  par- 
ported  to  be  and  was  described  to  him  as  and  what  he 
believed  was  Portland  cement,  packed  as  such  cement  was 
usually  packed  and  bearing  the  outward  indicia  of  such  article. 
There  is  in  such  case  no  room  for  the  application  of  that 
principle  which  decrees  that  when  one  of  two  equally  inno- 
cent persons  must  suffer  from  the  fraud  of  a  third,  that  one 
should  suffer  who  has  enabled  the  third  person  to  commit  ths 
fraud. 

Upon  the  proper  oonstruotion  given  to  the  language  of  ths 
receipt  the  representation  oontained  therein  was  true.  I(  how* 
ever,  the  plaintiffs  chose  to  regard  a  mere  description  of  the 
outward  appearance  of  property  packed  in  barrels  as  a  reprs* 
sentation  and  warranty  by  defendant  that  the  contents  wers 
actually  as  described  in  the  receipt  and  to  advance  money 
upon  the  faith  of  such  alleged  representations,  the  fault  lies 
wholly  with  the  plaintiffs,  who  placed  a  degree  of  faith  in  the 
correctness  of  the  description  which  was  totally  unwarranted 
from  the  nature  of  the  transaction  and  for  which  the  defend- 
ant ought  not  to  be  held  responsible* 

Our  conclusion  is  that  the  trial  judge  erred  in  his  charge  to 
the  jury  above  quoted,  and  in  his  refusals  to  charge  as  above 
requested,  and  for  such  errors  the  judgment  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  event 

All  concur. 


In  the  flMt  of  Farmen*  KaL  Bank  t.  Deam^  137  K.  Y.  110,  ref«md  «•  b 
the  opinion  of  the  principal  omo,  the  warehonsemen  had  iwnod  thoir  reotipl 
for  oertnin  barrob  of  brandy^  and  on  tho  top  of  tho  rooeipt  had  apeeifiod  tht 
location  of  their  MTeral  warehonaaa  and  clanad  them  ae  bonded  and  bm, 
and  in  auoh  danificatlon  had  doioribed  tho  plaoM  wherein  the  brandy  wu 
atored  at  "free  warehonaea.'*  Theee  terma,  aa  nnderatood  in  oommerdal 
parlance,  aignify  that  the  rerenue  tszea  end  the  importing  dntiea  on  the 
property  atored  therein  haa  been  paid.  The  wltMiftoation  in  the  receipt  wu 
incorrect,  and  the  etores  in  whioh  the  bnady  waa  alorad  vert  not  free  ware- 
honaea. On  the  eontrary*  the  brandy  deaeribed  in  the  receipt  waa  enbjeek 
to  the  payment  of  internal  reTonne  tazoi^  and  penena  who  acquired  the 
warehoute  receipta  in  good  faith  woold  be  gntiiXj  dnmased  if  required  to 
pay  anch  taxea.  It  waa  aaanmed  by  the  eonrt,  and  apparently  conceded  by 
oonneel  that  the  warehcnaenien  were  reepcBiible  for  daaafaa  anffered  by  anj 
homa  JUU  aMignee  of  the  perMiia  te  whom  the  reeeipti  ware  imned.  The 
opinion  of  the  coort,  howeror,  waa  dcToted  almoit  ezolnaiTely  to  the  die- 
enaaion  of  the  qneation  whether  or  noe  the  plaintifie  acquired  the  warehceit 
receipta  under  auoh  efareumatanoee  aa  to  entitle  them  to  proeeotion  aa  (mo 
JUU  purehaaen  thereof^  and  thai  qneation  being  determined  in  their  faror, 
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the  eonrl  ad]«4g«fl  fli«  wirehonwmaB  to  bo  liabk  to  thorn  for  flio  lajarioi 
from  tho  warohooao  boing  itylod  "froo*  inatoad  of  '^bondod* 


Wammkousm  Rionm>-WAKBAirrT  Imfltbd  ▲■  to  Natvbi  of  Asn- 
CLJEa.  — A  wmrehoooomftg  it  aotopped  from  deoying  tho  daocription  of  prop- 
erty in  Ida  reooipt  to  far  m  it  rolatos  to  matters  whioh  aio  or  oaght  to  bo 
within  hia  knowledge,  bat  not  in  raapact  to  matters  not  open  to  ordinary 
inspeotion  and  risible:  Hale  t.  MUimmkm  Dock  Co.,  S8  Wia.  276;  99  Am. 
Doc  169y  and  note.  The  obligation  of  a  warohonaoman  la  diaeharged  by 
delivering  the  property  aotaally  reoeired  in  storey  al though  it  doea  not  an« 
•war  tho  deaoription  of  the  reoeipt:  Hale  t.  MUwaniee  Dock  COk,  29  Wia. 
482;  9  Am.  Rep.  609L  A  warehonaoman'a  receipt  m  a  oontraot  of  the  parties 
as  to  the  rery  property  atored:  Leonard  t.  Duniont  61  IlL  482;  99  Am.  Deo. 
668.  8oe  note  to  Mmm  t.  Swari,  100  Am.  Dec  843,  aa  to  the  oonolaaiTO- 
neoa  of  a  warahonaomaa'a  receipt  againat  him  on  tho  qaaation  of  quality. 


Pagb  V.  Kbekbt. 

(117  JXmw  Tobx,  SO74 

A  OuamaMTT  OnAniiD  tbom  On ■  who  wab  Ihtoxxoatid  when  ho  algnod 
it,  who  waa  nnable  to  read  and  waa  ignorant  of  ita  oontonta,  and  who 
affixed  his  guaranty  npon  a  false  representation  that  it  was  an  appliea- 
tlon  for  a  license,  is  invalid  in  the  hands  of  any  person  receiving  it  with 
notice  of  the  moans  by  which  it  waa  procured. 

OiTARAicTT.  —  A  Cbaroi  OK  Altkration  in  a  oontraot  to  whioh  a  guanrnty 
waa  applicable  diaohargea  the  guarantor  whether  material  or  notb  Honoo 
if  A  guaranteea  that  if  B  doea  not  buy  and  pay  for  certain  artidea  to 
be  thereafter  famished,  the  latter  will  deliver  them  at  R,  and  anboo* 
quently  gooda  are  ahipped  to  B^  which  if  he  doea  not  pay  for,  he  ia  to 
deliver  to  BC,  the  guaranty  doea  not  apply  to  the  latter  oontraoti  and  A 
la  not  anawerable  for  the  nondelivory  of  tho  gooda  to  M. 

KviDKHGi  THAT   DkFSNDANT    OoULn    HOT    RSAD,    ErROB  IK  RuROrDfO.  — 

If  defendant  aeeka  to  eaoape  from  an  instrument  aigned  by  him,  on  tho 
gronnd  that  he  could  not  read  and  its  contents  were  misrepresented  to 
him,  and  after  testifying  that  he  la  unable  to  read,  producea  two  other 
witncaaea  to  teatify  to  tho  aamo  fact,  but  their  evidence  ia  excluded, 
thia  oxduaion  ia  reversible  error  if  the  defendant's  inability  to  read  ia 
not  conceded,  and  the  court,  in  ita  charge  to  the  jury,  informa  them 
that  they  are  not  bound  to  take  the  defendant'a  statement  beeause  of 
his  intoroat  in  tho  reault  of  the  suit.  Tho  defendant,  if  tho  queatioa 
waa  atin  an  open  one,  had  tho  right  to  fortify  hia  ovidonoo  in  any  way 
that  he  could. 

Acnov  apon  a  guarantj.    Vardiot  and  jadgment  for  tha 
plaintiff. 

Edward  W.  S.  Johntto%  for  the  appellant. 

Philip  O.  BarOsU^  for  the  respondent 

O'Brixh,  J.    The  jadgment  from  which  this  appeal  is  taken 
was  recovered  npon  a  guaranty,  signed  bj  the  defendant  and 
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sent  to  the  plaintiff,  a  resident  of  Vermont,  bj  maiL    The 

plaintiff  had  business  transactions  with  one  Bernard  Thinnei 

prior  to  the  guaranty.     The  latter  was  a  tanner  in  Brookljiii 

and  the  plaintiff,  a  dealer  in  green  calf  skins,  had  shipped  to 

him  skins  at  various  times  to  tan  and,  unless  he  elected  to 

buy  them  at  a  certain  price,  then  to  return  them,  so  tanned 

to  the  plaintiff,  or  deliver  them  according  to  his  order.    The 

following  is   the  instrument   upon  which   the   action  wsi 

brought: — 

"Brooklyn,  N.  Y.,  March  14, 1889. 

•*  Mr.  C.  8.  Paoe,  Hyde  Park,  Vt: 

"  I  am  well  acquainted  with  B.  A.  Thinnes,  tanner,  of  this 
place.  I  believe  him  to  be  a  good  tanner,  honorable  and 
Btraightf<«irard  in  his  dealings  and  attentive  to  business,  and 
if  you  will  from  time  to  time  send  hides  and  skins  to  him,  I 
hereby  guarantee  that  he  will  not  convert  or  misappropriate 
them,  but  will  well  and  faithfully  tan  them,  and,  if  he  does 
not  buy  and  pay  you  for  them  within  the  time  agreed  upon 
between  you,  I  agree  that  he  shall  deliver  them  at  Rose, 
McAlpine  A  Co.,  New  York  City,  N.  Y. 

^  Notioe  of  your  acceptance  is  hereby  waived. 

^Joseph  Kbeket, 

"  P.  O.  address,  248  Freeman  Si" 

It  was  shown  at  the  trial  that  the  defendant  was  an  illiter- 
ate man,  who  could  not  read  nor  write,  except  possibly  to  sign 
his  name.  That  he  signed  the  paper  at  the  request  of  Thinnes 
wheninastateof  intoxication,  and  under  the  false  representa- 
tion that  it  was  an  application  for  a  license  under  the  excise 
law.  The  principal  part  of  the  instrument  was  in  prints  prob- 
ably prepared  by  the  plaintiff,  or  under  his  direction.  At  all 
events  it  was  presented  to  the  defendant  by  Thinnes,  the  rep- 
resentations as  to  its  character  were  made  by  him,  and  when 
he  procured  the  defendant's  signature,  he  sent  it  to  the  plain- 
tiff, who,  so  far  as  appears,  never  met  or  had  any  personal 
transaction  with  the  defendant.  The  plaintiff's  claim  against 
Thinnes,  exclusive  of  interest,  was  $2,122.79  for  skins  shipped 
to  him  under  six  written  contracts,  bearing  various  dates  be- 
tween May  1,  1889,  and  July  1,  1889.  All  of  these  contracts 
provided  that  in  case  of  failure  to  pay  for  the  goods  they  should 
be  delivered  to  the  firm  of  Myers  and  Gordon.  The  only  ques- 
tion submitted  to  the  jury  was  whether  the  defendant,  in 
signing  the  paper,  observed  proper  care  and  caution,  or  was 
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ehargoable  with  negligence.  In  determining  the  legal  eflTeei 
of  this  paper,  and  the  obligation  thereby  created  against  the 
defendant,  we  must  asMume  that  he  signed  it  when  intoxicated, 
that  he  was  unable  to  read  it,  that  he  was  ignorant  of  its  cod* 
tents,  and  that  he  fixed  his  signature  to  it  upon  the  false  rep- 
resentation that  it  was  an  application  for  a  license. 

There  can  be  no  doubt  that,  as  between  the  parties  to  this 
transaction,  the  instrument  was  void.  It  was  also  invalid  in 
the  hands  of  any  person  who  received  it  with  knowledge  or 
notice  of  the  circumstances  under  which  the  defendant's  signa- 
ture was  obtained.  Sometimes  releases,  discharges,  and  other 
instruments  are  procured  by  the  fraud  of  a  third  person,  with- 
out the  knowledge  or  participation  in  the  fraud  of  the  party 
to  be  benefited  who,  nevertheless,  will  not  be  permitted  to  reap 
the  benefit  of  a  fraud,  though  he  was  himself  innocent.  The 
case  of  Bedell  v.  Bedell^  37  Hun,  419,  is  an  example  of  this 
class  of  cases.  The  decisions  in  these  cases  rest  upon  princi- 
ples obviously  just  and  reasonable.  When  the  fraudulent  act 
is  not  imputable  to  the  person  claiming  the  benefit  of  the  in- 
strument, upon  the  principle  of  agency,  he  is  generally  de- 
barred from  enforcing  it  upon  the  ground  of  the  fraudulent 
origin  of  the  paper  and  the  fact  that  he  has  lost  nothing  upon 
the  faith  of  it  Without  examining  all  the  cases  dted  by  the 
learned  counsel  for  the  defendant,  it  may  be  assumed  that  in 
other  jurisdictions  the  courts  have  held  that  in  a  ease  like 
this  the  instrument  could  not  be  enforced  any  more  than  if 
the  signature  of  the  defendant  had  been  forged.  That  is  the 
principle  which  is  invoked  in  behalf  of  the  defendant  to  re- 
lieve him  from  all  liability,  but  it  has  not  received  the  sanc- 
tion of  the  courts  of  this  state. 

While  it  has  been  quite  uniformly  held  here  that  an  instru- 
ment procured  by  fraud,  trick,  or  artifice,  or  executed  by  a 
party  in  such  a  state  of  intoxication  as  to  be  incapable  of  con- 
senting or  contracting,  is  invalid  as  between  the  parties  to  the 
transaction,  these  facts  do  not  always  constitute  a  defense  as 
against  an  innocent  person,  who  is  himself  free  from  any 
fraud  or  negligence,  and  who  has  advanced  money  or  property 
to  another  upon  the  credit  afibrded  by  an  instrument  like  this. 
Buteren  in  such  a  case,  the  person  who  has  signed  the  paper 
is  not  liable  upon  it  unless  it  is  found  that  he  failed  to  observe 
proper  care  and  caution  and  was  chargeable  with  negligence 
in  attaching  his  signature.  If  he  actually  signed  the  paper, 
though  procured  to  do  it  by  fraud,  and  is  chargeable  with 


7t4  Paqi  «.  Ebikkt.  [NewTorki 

segligenoe,  he  Is  liable  to  an  innooent  luurty  who  acted  to  Ue 
prejudice  upon  the  faith  of  the  instrament  Such  caeee  art 
not  governed  by  the  rules  applicable  to  the  bonajtde  holder  of 
negotiable  paper  procured  by  fraud,  but  by  the  equitable  rale 
that  where  one  of  two  innocent  parties  must  suffer,  he  who 
has  put  it  in  the  power  of  a  third  person  to  oommit  the  fraud 
must  sustain  the  loss.  If  the  defendant  is  to  be  held  liable 
in  this  case,  it  must  be  upon  the  principle  that  by  his  mis- 
placed confidence  in  Thinnes,  he  enabled  him  to  obtain  prop- 
erty from  the  plaintiff,  who  is  an  innocent  third  party: 
MeWiUiami  t.  Moion,  81  N.  Y.  294;  Western  etc  /lu.  Ce.  ▼. 
Clinton,  66  N.  Y.  826;  Foism  t.  Clarke,  127  N.  Y.  417;  Cdioiii 
T.  Jerome^  58  N.  Y.  815;  Baylies  on  Sureties  and  OuarantorSi 
214;  Burge  on  Suretyship,  218. 

If  this  instrument  had  been  a  negotiable  promisswy  note 
the  defendant's  liability  to  the  plaintiff  would  depend  upoo 
the  qneetion  of  negligence  and  there  does  not  appear  to  beanj 
sound  reason  for  a  different  rule  in  this  case:  Chapman  t. 
Roee,  56  N.  Y.  187;  15  Am.  Rep.  401;  Whitney  t.  Snyder,  3 
Lans.  477;  National  Exchange  Bank  t.  Venemar^  43  Hun,  241; 
Fenton  ▼.  Robinson,  4  Hun,  252. 

The  general  principle  of  law  upon  which  the  case  was  dis- 
posed of  at  the  trial,  and  upon  review  at  general  term  was, 
in  this  respect,  favorable  enough  to  the  defendant  The 
guaranty  contemplated  a  contract  between  the  plaintiflF  and 
defendant's  principaL  All  the  goods  sent  to  Thinnes  weie  in 
pursuance  of  contracts  in  writing.  The  instrument  which  the 
defendant  signed  guaranteed  the  performance  of  these  ood- 
tracts  only  in  case  they  were  drawn  in  accordance  with  iti 
terms.  It  was  contemplated  that  there  should  be  a  contract 
between  plaintiff  and  the  defendant's  principal,  but  not  a  con* 
tract  that  in  any  respect  differed  from  the  terms  of  the  gau^ 
anty.  After  the  defendant  became  surety  the  terms  of  the 
obligation,  the  performance  of  which  he  guaranteed,  were 
changed  by  the  contract  between  the  plaintiff  and  the  prind- 
pal.  The  defendant's  undertaking  was  that  if  his  principal 
did  not  buy  the  skins  and  pay  for  them,  he  would  deliver  (hem 
to  Rose,  McAlpine  A  Go.  The  contract  subsequently  eze* 
euted  and  to  which  it  applied  bound  the  principal  to  deliver 
them  to  Myers  and  Gordon  another  party  and  al  another  plaea 
The  question  is  whether  the  eontract  guaranteed  has  not  been 
so  changed  as  to  discharge  the  surety.  Suppose  that  the  eon- 
tracts  bad  been  drawn  and  in  existence  when  tlM  defendant 
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signed  the  paper,  ihen,  of  coarse,  the  legal  effect  of  the  gaaranty 
would  be  that  the  principal  woald  perform  the  eontracta. 
But  if  the  plaintiff  and  the  principal  subseqnently  ohanged 
them  by  eubstituting  Myers  and  Gordon  for  Rose,  He  Alpine 
tt  Co.y  then  we  would  have  a  plain  case  of  a  guaranty  by 
ih«  defendant  of  a  contract  to  deliver,  at  a  certain  place 
ohanged  by  the  parties  to  it  by  proTiding  for  deliyery  at  an« 
other  and  different  place.    It  seems  to  me  that  such  a  ohangei 
of  the  obligation,  to  which  the  guaranty  applied,  would  dis- 
eharge  the  surety.    What  the  defendant,  by  the  paper,  said 
to  the  plaintiff  was  that,  if  you  will  make  a  contract  with  my 
principal  to  send  him  hides  and  skins  to  tan,  providing  that 
he  will  tan  them,  with  an  option  to  buy,  and  if  not,  then  to 
deliver  to  Rose,  McAlpine  A  Co.,  I  will  be  bound  for  the 
faithful  performance  of  that  contract,  not  for  the  perform- 
ance of  a  contract  to  deliver  at  another  place.    Suppose  that 
the  contracts  as  made  provided  for  sending  to  defendant's 
principal  different  property  than  hides  or  skins,  or  property 
in  addition  to  them,  would  the  defendant  be  responsible  for 
default  in  its  performance?    It  seems  to  me  that  where  a 
party,  intending  to  enter  into  a  contract  with  another,  prior 
to  its  execution  secures  from  the  other  a  guaranty  of  the  per* 
formance  of  such  contemplated  contract,  in  which  the  terms 
upon  which  the  surety  is  to  be  bound  are  specified,  and  the 
contract,  when  drawn,  does  not  correspond  to  the  terms  of  the 
guaranty  the  surety  will  be  discharged  from  liability,  for  de- 
fault in  the  contract  as  made.    In  such  a  case  the  obligation 
of  the  principal  is  different  from  that  for  which  the  surety  be- 
came bound.    This  question  seems  to  have  been  disposed  of 
in  the  court  below  on  the  ground  that  the  change  was  not 
materiaL    But  the  answer  to  that  is  that  the  defendant's 
obligation  is  ttrietiuimi  jurUf  and  he  is  discharged  by  any 
alteration  of  the  contract,  to  which  his  guaranty  applied, 
whether  material  or  not,  and  the  coarts  will  not  inquire 
whether  it  is  or  is  not  to  his  injury:  Paine  v.  JoneSj  76  N.  T. 
278;  OrarU  v.  Smith,  46  N.  Y.  98;  National  etc.  Bank  Ae/n  r. 
CimUing,  90  N.  Y.  116;  43  Am.  Rep.  146;  Bange  t.  Strang^ 
7  Hill,  250;  42  Am.  Deo.  64;  Hendereon  t.  Marvin,  81  Bark 
297. 

Tho  defbndant  was  sworn  as  a  witness  at  the  trial,  and  teiN 
tified  that  he  could  not  read.  He  also  called  two  witnessea, 
and  offered  proof  by  them  to  show  that  he  was  unable  to  read^ 
wbieh  was  objected  to  by  the  counsel  for  the  plaintifl^  mad 
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4S1;  49  An.  I>m.  66,  uid  sole;  tee  alto  nobt  to  0iinlMP  t* 

Dml  S68;  mm!  •xtandAd  note  !•  LaMtuterOx  Btmk  t.  JToam^  tl  An.  Bflp^SL 

iLuvnukor  is  a  Qmowkd  warn  Atodiito  av  Ittammm  8m  Artft  ▼«. 
riaJtMM.  120  Pa.  St.  100;  6  Aol  Bt  Hap.  6W|  Bkigkam  t.  A4«%  U  Qu 
S06|  a  Am.  Bt  B«p.  !». 


F£OK  9.  Statu. 

[187  Nsw  YoiX,  S72.] 

Iw9QUMMn  AMAmt  Btatb  OFFiosBa,  wHBir  Do  Kor  Bivo  !■■  8iai&  ^  A 
Judgment  against  tha  aunagen  of  a  atata  aaylam  for  tha  laaaaa  Ia  mm^ 
damm  raqniring  tham  to  adjoat  and  datarmiiia  tha  Amount  daa  te  bm* 
tariala  dalirarad  and  work  done  nndar  a  oartain  oontraot  and  to  fluki  n 
oartifloata  tharaol,  ia  not  binding  on  tha  atata,  for  there  ia  no  provWoA 
to  be  found  in  any  atatnte  giring  auoh  managers  antbority  to  ropiMMit 
the  state  in  any  litigation,  or  giving  tha  oonaent  ol  the  atata  to  be  boaad 
by  an  adjudication  to  be  made  againat  them. 

A  JuDoumsT  AoAiM 8X  SvATi  OfviOBB  noTor  eatopa  the  state  on  tho  piinetfli 
of  rsi^iMttca<a» 

Appsal  from  an  award  of  the  board  of  claims  against  ths 
state.  The  claim  of  the  plaintiff  was  originally  based  npon 
a  contract  made  by  tl.e  board  of  managers  of  the  Buffalo 
state  asylam  for  the  insane  for  furnishing  material  and  per* 
forming  work  in  the  construction  of  the  asylum.  In  1878^ 
plaintiffs  procured  a  judgment  in  mahdamui  against  the  mana» 
gers  of  the  asylum  requiring  them  to  adjust  and  determine 
the  amount  due  them.  In  this  proceeding  a  reference  was 
had  and  the  referee  found  that  a  specified  amount  was  due 
the  plaintiffs,  and  a  judgment  was  entered  directing  the  man- 
agers of  the  asylum  to  issue  a  certificate  in  fayor  of  the  plain* 
tiffs,  showing  that  the  amount  found  by  the  referee  was  doe 
to  them.  In  the  proceedings  before  the  court  of  claims  the 
plaintiffs  relied  upon  the  judgment  in  mandamus  and  the  oer* 
tificate  of  the  managers  of  the  asylum  made  pursuant  therete 
and  offered  no  other  evidence  in  support  of  their  claim. 

8.  W.  iZosendoIs,  oUomey-gsnerdL^  for  the  appellant 

E.  A.  Clark  and  F.  O.  Peek^  for  the  respondent. 

Earl,  J.  On  the  trial  before  the  board  of  claims,  the  claiai» 
ant  introduced  no  evidence  but  the  judgment  in  the  mandar^ 
mu$  proceeding  against  the  board  of  managers  of  the  asylam^ 
and  the  certificate  made  by  them  as  commanded  by  that 
judgment,  and  upon  that  evidence  the  board  oi  claims  based 
its  award. 

The  important  question  to  be  determined  upon  this  appesl 
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18  whether  the  Jndgment  in  the  mandamw  proeeecHog  againrt 
the  board  of  managers  it  binding  upon  and  estopa  the  ftata» 
The  learned  counsel  for  the  claimant,  upon  hit  argument  In 
this  oourty  has  called  our  attention  to  no  authority  which  tw* 
tains  hit  claim  that  that  judgment  is  re$  a^jttdicaia  against 
the  state;  and  we  know  of  no  principle  of  law  that  giyet  it 
such  force.  The  state  was  not  a  party  to  that  proceeding,  and 
in  that  proceeding  the  asylum  managers  did  not  represent 
the  state.  It  was  a  proceeding  against  them  to  compel  them 
to  discharge  what  was  claimed  to  be  a  duty  resting  upon 
them  under  the  law  of  their  creation  and  the  contracts  into 
which  they  had  entered.  While  they  represented  the  state  in 
making  the  contracts  with  Linus  Jones  Peck  &  Co.,  they  did 
not  stand  in  the  place  of  the  state  in  any  suit  brought  against 
them,  either  for  misfeasance  or  nonfeasance  in  the  discharge 
of  the  duties  devolved  upon  them  by  law.  No  provision  it 
found  in  any  statute  giving  them  authority  to  represent 
the  state  in  any  litigation,  or  giving  the  consent  of  the  state 
to  be  bound  by  any  adjudication  to  be  made  against  them. 
A  state  cannot  be  sued  in  its  own  courts,  except  by  its  con- 
tent; and  this  rule  is  founded  upon  public  policy  of  great 
importance,  and  it  would  be  greatly  impaired  and  ooald 
be  largely  nullified,  if  the  state  could  be  bound  by  judgments 
rendered  against  its  agents  or  officers.  Such  judgments  may 
Und  the  officers  and  compel  them  to  discharge  their  dutiet» 
and  thus  frequently  they  enable  claimants  to  obtain  payment 
of  their  claims  against  the  state  and  other  rights  to  which 
they  are  entitled  by  law*  But  the  adjudication  in  such  mi> 
tions  never  estops  the  state  on  the  principle  of  re$  adjudieata^ 
And  so  it  has  been  frequently  held :  James  v.  CampbeU^  104 
n.  8.  356;  Louisiana  v.  Jumel^  107  U.  S.  711;  Cunningham  v. 
Macon  etc.  JS.  R.  Co.^  109  U.  S.  446;  Hans  v.  Louisiana^  184 
U,  8.  1;  NoHh  Carolina  ▼.  Temple^  134  U.  S.  22;  Pennoyer  t. 
MeConnaughy,  140  U.  S.  1;  People  v.  Dennison,  84  N.  Y.  272; 
Corkings  t.  StatSy  99  N.  Y.  491;  Rexford  ▼.  State,  105  N.  Y, 
229;  Gates  v.  StaU,  128  N.  Y.  221. 

In  People  v.  Squire^  110  N.  Y.  666,  we  held  that  a  judgment 
in  a  mandamus  proceeding  against  the  commissioner  of  pub* 
lie  works  of  the  city  of  New  York  did  not  bind  the  city  for  the 
reason  that  it  was  not  a  party  to  the  litigation.  In  Parmenter 
V.  State^  135  N.  Y.  154,  recently  decided  in  this  court,  we  were 
of  opinion,  although  it  was  not  necessary  there  absolutely  to 
announce  it,  that  a  judgment  in  a  mafidaiiMW  proceeding 
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against  the  comptroller  of  the  state  was  not  re$  adjudicaiUi 
against  the  state,  and  did  not  create  an  estoppel  against  it  for 
the  reason  that  it  was  not  a  party  to  the  proceeding,  althongh 
the  attorney-general  appeared  there  in  defense  of  the  comp- 
troller. That  the  state  is  not  bound  by  the  adjudication  in 
the  mandamxi9  proceeding  is  also  shown  by  the  case  of  Carr 
T.  United  States,  98  U.  S.  433. 

But  it  is  further  said  on  behalf  of  the  clairaant  that  Htm 
state  was  bound  by  the  certificate  given  by  the  managers  of 
the  asylum  under  the  compulsion  of  the  judgment,  without 
reference  to  the  circumstances  under  which  it  waa  made. 
There  is  nothing  in  the  act  by  which  the  managers  of  the 
asylum  were  constituted  which  makes  their  certificate  thus 
given  binding  upon  the  state  or  even  evidence  against  the 
state.     It  was  not  a  certificate  based  upon  their  judgment  or 
upon  any  examination  made  by  them,  or  upon  any  exercise 
of  their  discretion,  but  a  certificate  compelled  by  a  judgment 
not  binding  upon  the  state  and  not  evidence  against  the  state. 
There  is  nothing  in  the  contracts  requiring  the  managers  to 
give  such  a  certificate.     Under  the  first  contract  the  firm  of 
Linus  Jones  Peck  &  Go.  were  to  be  paid  for  certain  kinds  of 
stone  delivered   seventy-five  per  cent  of  the  price  thereof 
monthly,  upon  the  entimate  of  the  supervising  architect  or 
superintendent  of  the  quantity  delivered  the  month  preceding 
•och  estimate;  and  the  remaining  twenty-five  per  cent  thereof 
monthly  after  the  same  shall  have  been  laid  in  the  wall  and 
measured  and  accepted  by  the  supervising  architect  and  su- 
perintendent of  the  building;  and  for  other  kinds  of  stone 
they  were  to  be  paid  seventy-five  cents  per  cubic  foot  to  be 
measured  by  the  supervising  architect  or  superintendent  and 
paid  for  at  the  end  of  eaoh  month  after  the  same  had  been 
delivered  upon  the  ground  and  approved  by  the  supervising 
architect  and  superintendent    The  contract  contains  the  fur- 
ther provision  that  the  board  of  managers  *^  hereby  covenant 
and  agree  with  the  party  of  the  second  part  to  estimate  and 
measure  all  stone  delivered  monthly  after  the  delivery  thereof 
as  aforesaid,  and  to  pay  for  the  same  in  accordance  with  the 
provisions  of  this  contract  hereinbefore  mentioned."    Under 
the  second  contract  for  cutting  the  stone,  it  was  provided  that 
the  board  of  managers  should  cause  monthly  estimates  to  be 
made  at  the  end  of  each  current  month  by  the  supervising 
architect  and  superintendent  of  all  work  done  or  completed 
during  the  month,  and  to  pay  ninety  per  cent  of  the  amount 
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thereof  on  the  first  of  the  ensuing  month,  and  fbrthar,  to  have 
the  work  measured  in  the  wall,  or  so  much  thereof  as  should 
be  laid  monthly,  at  the  end  of  each  current  month  aa  the 
work  progressed,  by  the  supervising  architect  and  superinten- 
dent,  and  on  the  first  of  the  succeeding  month  pay  in  full  for 
the  work,  leaa  ninety  per  cent  previously  paid  upon  the 
monthly  estimate  for  the  same  work,  to  the  end  that  there 
might  be  final  settlements  monthly  of  the  work  aa  it  pro* 
grossed  until  its  completion. 

It  is  very  clear  from  these  provisions  in  the  contracts  that 
the  estimates  and  measurements  were  to  be  made  by  the 
superintendent  and  supervising  architect.  They  were  to  in- 
spect and  accept  the  work  and  material,  and  it  was  upon 
their  estimates  and  certificates  that  payments  were  to  be 
made.  There  is  no  provision  whatever  for  certificates  to  be 
made  by  the  managers  as  a  necessary  preliminary  to  the  pay- 
ment of  the  amounts  due  the  contractors;  and  the  practice 
under  the  contracts  was  in  accordance  with  these  views.  As 
the  materials  were  delivered  and  the  work  performed,  the 
supervising  architect  and  superintendent  made  the  measure- 
ments and  ascertained  the  amounts  due  for  the  work  and 
materials  and  certified  the  same  to  the  board  of  managers. 
The  board  of  managers  thereupon  caused  vouchers  to  be  made- 
for  such  measurements  and  estimates,  and  delivered  th» 
same  to  the  firm  from  time  to  time,  and  made  the  payments 
of  seventy-five  per  cent  under  the  first  contract  and  ninety 
per  cent  under  the  second  contract  as  provided  therein.  The 
vouchers  thus  made  and  presented  to  the  firm  upon  which 
payments  were  made  to  them  were,  after  the  payments,  re* 
turned  to  the  managers.  It  cannot,  therefore,  be  said  that 
the  cause  of  action  of  the  claimant  first  accrued  when  the 
certificate  was  executed  by  the  board  of  managers  under  and 
in  pursuance  of  the  judgment  in  the  mandamus  proceeding. 
The  payments  of  seventy-five  per  cent  and  ninety  per  cent 
were  due  to  the  firm  when  the  material  and  work  were  ac« 
cepted,  measured,  and  certified  to  by  the  supervising  archi- 
tect and  the  superintendent,  and  certainly  when  the  vouchers 
were  made  by  the  managers  upon  which  they  made  payments 
to  the  firm.  When  the  remaining  sums,  to  wit.,  twenty-five 
per  cent  under  the  first  contract  and  ten  per  cent  under  the 
second  contract,  which  are  the  sums  mainly  now  in  contro* 
versy,  became  due  according  to  the  terms  of  the  contract,  the 
contractors  were  entitled  to  the  payment  of  the  same;  and  if 
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upon  their  demand  payment  was  refused,  thej  ooald  have 
instituted  prooeedings  before  the  state  board  of  audit  and 
could  thus  have  had  their  claim  adjudicated,  and  could  have 
obtained  payment  of  any  award  made  to  them.  Eren  if  upon 
a  hearing  before  the  state  board  of  audit  it  would  have  been 
requisite  for  them  to  have  the  vouchers  showing  the  amounts 
due  them  for  materials  and  work,  those  vouchers  wers  in 
existence,  either  with  the  managers  or  with  the  state  comp- 
troller, and  could  easily  have  been  procured  for  evidence 
before  the  .state  board  of  audit  But  still  further,  having  de- 
livered the  materials  and  performed  the  work,  all  of  which 
Jiad  been  accepted  by  the  state,  even  if  the  contractors  had 
meeded  the  certificate  of  the  managers  as  a  condition  prece- 
'deot  to  the  payments,  they  could  have  demanded  it,  and  itf 
4injust  refusal  would  have  enabled  them  to  prosecute  thdr 
•claim  before  the  state  board  of  audit  without  it:  Thomoi  v. 
FUury,  26  N.  Y.  26;  Nolan  v.  Whitney,  88  N.  Y.  648;  SnM 
r.  Alker,  102  N.  Y.  87;  Flaherty  v.  Miner,  123  N.  Y.  382. 

If  we  assume  that  the  certificate  of  the  asylum  managet* 

^^as  competent  evidence  against  the  state  of  the  amounts  due 

>upon  the  contracts,  then  it  only  shows  what  amounts  became 

^due  to  the  contractors  about  fourteen  years  before  its  date, 

and  does  not  establish  that  they  became  due  for  the  first 

time  at  its  date. 

Assuming,  therefore,  that  all  these  facts  which  appeared  in 
the  judgment  rendered  in  the  mandamue  proceeding  were 
properly  in  evidence,  it  is  clear  that  this  claim  was  barred  by 
the  statute  of  limitations  long  before  it  was  filed  in  the  board 
of  claims:  Laws  of  1883,  o.  205,  sea  7.  Unless  the  judgment 
in  the  mandamus  proceeding  is  ree  adjtidieata  against  the 
state,  there  is  absolutely  no  basis  upon  which  this  award  can 
rest,  and  having  reached  the  conclusion  that  it  is  not,  the 
award  must  be  reversed  and  a  new  trial  granted  before  the 
board  of  claims,  costs  to  abide  the  event. 
All  concur,  O'Brien  and  Maynard,  J  J.,  not  sitting. 

JUDOMKIT  AGAINST  A  CiTT  18  BiNDINO  OV  TH«  StaTB  AND  TBI  PlOfU 

TSiRKor,  when  the  question  wm  concerning  land  which  the  people  claimed 
to  hold  in  trnat  as  a  public  park  dedicated  to  puUlio  uae  aa  soch:  PeopU  ▼. 
HoUada^,  9S  Cal.  241;  27  Am.  St  Rep.  1S6.  See  alM>  the  ditonwion  of  thi 
4ue8tion  appended  to  the  report  of  that  case  in  the  present  series.  Similarij 
A  Judgment  against  a  oounty  or  its  legal  representatives  in  a  matter  of  gtn* 
«ral  interest  to  the  people  thereof  concludes  not  only  the  parties  named  as 
^fendants,  bat  also  the  oitiiens  of  the  county  not  so  named:  8amk  v.  frm' 
24  Fla.  209;  12  Am.  St.  Rep.  190. 


rch,  1893.]         Lutkaof  v.  Lombaba.  74S 


LiNKAUF   V.    LOMBABB. 

PS7  Nbw  Tobs,  417.] 

<3»B»nuTmn.«PijiA  or  Uiaka  Yxbm  oahnot  bi  Atailbd  imp  to  4tfM< 
agamst  an  obUgatton  !ii«arrMl»  when  the  oontnel  hM  in  good  ftiHli  hmm 
porforaMd  bj  tho  othor  oontrMting  party,  and  tho  oorpoimtion  baa  bad 
tbo  baneOI  of  it,  Tbia  plan  abonld  aarar  prorail  whan  it  would  mal 
advanoa  Joatloa. 

OosFOBATioifa. — Ownanm  akv  MAVAOBna  ot  a  Gompobatiov  OAnrov  bi 
flUiD  PxBfloiTAtXT  LiABUi  spon  a  ooDtraol  antarad  into  bj  them  whila 
noting  for  the  oorporntion«  on  the  groaad  that  tho  oontraot  waa  foroign 
to  and  indepandant  of  tba  aorporato  borinaaa  of  tba  oorpotntioo,  and  mat 
a  proper  or  nooeamy  iaeident  tharaot 

C&aroMJLTiov.  ^Pusovaii  Liabilitt  ov  nn  Assm  m  a  OoBfORAnmr 
oannot  ba  oatablisbod  bj  prorinf  that  tbay  dotarmiaad  to  antar  npon 
the  bn  linear  and  did  enter  upon  and  manage  it  without  any  formal  action 
OB  the  part  of  the  oorporatioB  or  ita  board  of  diraetor%  if  it  farther  ap- 
poan  that  no  one  waa  intaroitad  in  tho  bnainaaa  azoept  aa  n  atoeklioldar 
of  the  oorporatioii,  and  that  the  prodta  of  the  bnainaaa  ware  reooiTed  and 
the  ezpenaea  thereof  paid  by  anoh  oorporation. 

JvmT  Tbial.  —  JuBav  abb  Ho  Lovobb  Rbqvibbd  id  SoBinr  a  Qvavnov 
merely  booaaaa  aoma  ovidenoa  haa  bean  introdnoed  by  a  party  haring 
the  burden  of  proof,  nnleaa  the  oridenoe  be  of  aaah  a  eharaoter  that  it 
wonld  warrant  the  Jniy  in  Onding  a  Tordiot  in  faTor  of  that  party. 

JvBT  Tbial.  -*  Iv  thbbb  n  Ko  Btidbhgb  vfov  ab  Issitb  before  a  Jaiy,  and 
tho  weight  of  oTidenoe  ia  ao  decidedly  preponderating  in  f  aror  of  ooo  aide 
thnt  a  Terdiot  eontrary  to  it  wonld  be  aet  aaida,  it  ii  the  dnty  of  the  trial 
Jndge  to  nonanit  or  to  direct  a  Tordiot,  aa  the  caae  may  reqniro. 

Action  to  recover  the  yalue  of  goods  shipped  bj  plaintUEk 
Judgment  in  favor  of  plaintiffs,  and  defendant  appealed. 

John  A.  Deady^  for  the  appellants. 

Horace  E.  Deming^  for  the  respondents. 

Gbat,  J.  The  plaintiffs  were  a  mercantile  firm  in  Mobfle^ 
Alabama,  and  have  brought  this  action  to  recover  for  the 
value  of  goods  shipped  to  them  from  New  York  upon  a 
gteamship  of  what  was  known  and  advertised  as  the  New 
York  and  Mobile  Steamship  Line.  The  shipping  contract 
had  been  made  with  a  person  signing  as  "agent"  merely,  the 
paper  being  headed  *'  New  York  and  Mobile  Steamship  Line." 
The  vessel  was  lost  upon  the  voyage,  and  the  defendants  are 
cued  aa  having  been  engaged  as  common  carriers,  under  the 
name  above  stated,  in  the  business  of  transporting  freight 
and  merchandise  between  the  ports  of  New  York  and  Mobile. 
Their  answer  denies  that  allegation.  Upon  the  trial  it  was 
chown  that  the  New  York  and  Mobile  Steamship  Line  was 
aot  a  oorporation,  but  a  mere  name  or  title;  and  the  plain* 
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tiSb  introduced  evidence  for  the  pnrpose  of  eetablishing  thai 
the  defendants  were  asaociated  together  Id  transacting  th* 
business  under  that  name.  Upon  the  part  of  the  defendants 
evidence  was  given  to  show  that  the  defendants  were  the  ofll* 
cers  and  managers  of  a  corporation,  organized  under  the  gen- 
eral manufacturing  act  of  this  state,  and  transacting  business 
under  the  name  of  '*  Lombard,  Ayres  &  Co./'  and  that  this 
steamship  enterprise  was  conducted  by  that  corporation,  in 
connection  with  their  chartered  business,  which  was  the  **  dis- 
tilling and  refining  of  petroleum,''  and  the  buying,  selling,  or 
otherwise  dealing  *'in  all  materials,  apparatus,  and  prodacta 
necessary  or  useful  thereto,  or  resulting  therefrom,  etc." 

The  defendants'  counsel,  at  the  close  of  the  plaintiffs^ 
proofs,  moved  to  dismiss  the  complaint  on  the  groond, 
among  others,  that  no  cause  of  action  was  shown  against  the 
defendants,  and  when  all  the  proofs  were  in  he  moved  to 
direct  a  verdict  for  the  defendants,  on  the  ground  that  no 
connection  was  shown  between  the  plaintiffs  and  them  in  the 
contract.  Both  motions  were  denied,  and  the  denials  were 
excepted  to,  and  the  question  is  thus  raised  as  to  whether 
there  was  any  evidence  for  the  jury  to  consider  which  estab- 
lished or  tended  to  establish  the  fact  that  the  defendants 
were  associated  in  running  this  steamship  line  in  their  indi* 
vidual  interest,  and  not  the  corporation  of  Lombard,  Ayres  dk 
Co.  If  the  evidence  was  conflicting  upon  that  question,  if  it 
was  open  to  opposing  inferences  by  the  jury,  we  should  not 
be  authorized  to  interfere  with  their  verdict;  but  we  are  un- 
able to  find  anything  in  the  record  from  which  it  could  justly 
be  inferred  that  these  defendants  were  individually  concerned 
in  this  enterprise;  or  that,  in  all  its  incidents,  it  was  not  con- 
ducted by  and  for  Lombard,  Ayres  &  Co.,  the  defendants,  as 
the  managers  of  that  corporation,  having  the  management  and 
direction  of  the  steamship  business,  through  agents  selected 
by  them,  at  the  two  ports.  This  was  made  evident  upon  the 
testimony  of  the  witnesses  whom  the  plaintiffs  called  and 
examined.  One  of  these  witnesses,  named  Tweedy,  had  been 
a  clerk  of  the  firm  of  fiowring  and  Archibald,  who  chartered 
the  vessels,  and  his  testimony  was  that  that  firm  acted  as 
agents  for  the  corporation  of  Lombard,  Ayres  A  Co.  in  secur* 
ing  the  charter  party;  that  they  acted  for  a  while  as  agents 
of  the  line,  and  kept  an  account  for  each  voyage,  and  that  the 
expenses  in  excess  of  receipts  were  paid  by  Lombard,  Ayret 
A  Co.,  and  when  receipts  were  in  excess  of  expenaeBi  they 
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would  hand  over  a  check  to  thai  corporation.  From  the  0t1« 
dence  of  that  witness  it  would  seem  clear  enough  that  the  de> 
fendants  did  not  inaugurate  and  run  the  line  for  themselves. 
Upon  the  evidence,  however,  of  another  witness,  Haven,  it  It 
insisted  that  the  jury  were  warranted  in  finding  against  the 
defendants,  on  the  question  of  who  were  the  principals  behind 
the  agent  who  had  made  the  contract  with  the  plaintiffs. 
But  his  testimony  does  not,  when  fairly  read,  bear  the  con- 
Btruction  nor  justify  the  inference  contended  for. 

Haven  was  secretary  of  the  Lombard,  Ayres  A  Ca  corpo* 
ration,  and  he,  particularly,  managed  this  line  of  steamshipa. 
From  his  testimony  it  appeared  that  the  establishment  of  the 
line  was  determined  upon  between  himself,  and  Mr.  Lombard 
and  Mr.  Ayres,  who  were,  respectively,  the  president  and 
vice  president  of  the  Lombard,  Ayres  A  Co.  corporation. 
Undoubtedly,  between  these  three,  the  inauguration  of  this 
enterprise,  its  policy,  management  and  all  measures  in  the 
interest  of  the  line  were,  or  we  must  assume  that  they  were, 
discussed  and  decided  upon.  There  seems  to  have  been  no 
reference  of  matters  to  the  action  of  the  board  of  trustees  of 
Lombard,  Ayres  &  Co.,  and  the  official  records  of  that  com* 
pany  were  said  to  be  bare  of  any  official  action  by  that  body 
in  reference  to  the  direction  of  the  affairs  of  the  line;  and  it 
appeared  that  those  three  gentlemen  decided  all  such  matters 
by  themselves,  and  in  the  most  informal  way,  so  far  as  the 
corporation  was  concerned.  While  from  Haven's  testimony  it 
did  certainly  appear  that  this  line  of  steamers  was  started  and 
run,  as  the  result  of  the  informal  action  or  decision  of  himself 
and  his  two  associates;  that  they  controlled  and  managed  it 
equally  informally  between  themselves;  that  the  board  of 
trustees  of  Lombard,  Ayres  &  Co.  did  not  act  officially  with 
respect  to  it,  and  that  the  company's  books  contained  no  record 
of  resolutions  nor  memoranda  upon  the  subject  of  the  man- 
agement of  this  line;  nevertheless,  it  did  appear,  upon  his 
examination  by  plaintiffs,  that  Lombard,  Ayres  &  Co.  fur« 
nished  the  agents  of  the  line  with  the  funds  to  pay  its  bills 
and  expenses;  and  upon  his  cross-examination,  that  Mr.  Lom- 
bard and  Mr.  Ayres  were  the  appointed  managers  of  the 
affairs  of  Lombard,  Ayres  &  Co.,  having  absolute  control; 
that  the  agents  of  the  steamship  line  were  the  agents  for  that 
corporation;  that  this  line  was  run  as  one  of  its  departments, 
and  that  the  witness,  Lombard  and  Ayres  were  neither  asso- 
oiated  together  nor  had  any  interest  in  the  line,  except  as  they 
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wen  interested  in  the  corporation  as  stockholden  and  the 
principal  officers  or  managers. 

The  plaintiffs  placed  much  reliance  upon  this  evidence,  in 
its  failure  to  show  any  facts  making  this  steamship  enterprise 
to  appear  in  anywise  as  a  corporate  matter,  and  because, 
from  the  way  it  was  started  and  conducted,  it  might  fairly  be 
inferred  that  these  three  defendants  were  concerned  in  the 
undertaking  as  individuals  and  not  as  trustees.  They  argoe 
that  this  inference  is  not  only  warranted  by  the  evidence, 
but  that  it  is  borne  out  by  the  legal  limitations  apon  the  char- 
tered powers  of  Lombard,  Ayres  A  Co.,  which,  being  incor- 
porated under  the  provisions  of  the  general  manufacturing  act| 
was  legally  incapable  of  operating  a  steamship  line,  or  of  act- 
ing as  common  carriers  in  the  transportation  of  merchandise. 
They  say  that  there  was  a  strong,  if  not  a  conclusive  presump- 
tion that  such  an  undertaking  was  no  part  of  the  corporate 
business  in  which  Lombard,  Ayres  A  Ca  was  authorized  to 
engage,  and  they  suggest  that  the  trial  judge  should  have 
ruled,  because  of  the  provisions  of  the  charter  of  that  corpo* 
ration,  that  there  was  no  question  of  fact  for  the  jury  at  all. 
Upon  the  proposition  advanced,  and  assuming  for  the  purpose 
of  the  discussion  that  it  was  without  the  chartered  powers  of 
Lombard,  Ayres  A  Co.  to  charter  vessels  and  to  carry  freight, 
we  think  a  plea  of  ultra  vires  would  have  been  anavailable  as 
a  defense  to  the  corporation,  if  it  had  been  sued  upon  an  exe- 
cuted contract  made  by  its  agent  An  extended  discussion 
of  this  question  is  hardly  necessary  to  be  entered  npon«  It  ii 
sufficient  for  our  purpose  to  say  that  the  plea  of  ultra  vim 
cannot  be  availed  of  to  defend  against  an  obligation  incurred, 
when  the  contract  has  been  in  good  faith  performed  by  the 
other  contracting  party  and  the  corporation  has  had  the  bene- 
fit of  it:  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  20  Am. 
Rep,  604;  and  see  Holmes  v.  Willard,  125  N.  Y.  75-80.  The 
plaintiffs  were  dealing  with  the  agent  of  an  undisclosed  prin- 
cipal and  they  had  the  option  to  sue  the  agent,  or  the  prin- 
cipal when  discovered.  If  they  had  sued  Lombard,  Ayres  i 
Ca  to  enforce  this  liability  under  the  contract  of  its  agent,  it 
could  not  have  escaped  by  the  plea  of  ultra  vires.  To  admit 
of  such  a  proposition  would  be  to  overlook  the  rule  that  the 
plea  should  never  prevail  when  it  would  not  advance  justice. 
That  a  corporation  has  engaged  in  a  business  foreign  to  its 
chartered  powers  might  afford  ground  for  complaint  and  ac- 
tion by  its  stockholders;  but  not  for  a  defense  to  its  liability 
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to  others,  who  hav^e  acted,  under  rach  eirciiinitaneea,  aa  aio 
here  disclosed,  in  good  &ith  in  their  dealings  with  its  agents. 
We  do  not  see  that  the  argament  referred  to  by  the  respond* 
ents  in  that  connection  has  any  force  or  bearing  npon  the 
question  of  whether  the  defendants  were  liable  to  the  plain* 
tiffs.  The  trial  jadge  fell  into  a  great  misapprehension  when, 
in  his  charge  to  the  jury,  he,  in  effect,  instmcted  them  that, 
in  determining  the  question  of  the  defendants'  liability,  they 
Maid  consider  whether  the  running  of  this  steamship  line 
waa  not  something  foreign  to,  and  independent  of,  the  corpor- 
ate business  of  Lombard,  Ay  res  A  Co.,  and  not  a  necessary 
or  proper  incident  of  its  business. 

What  had  that  to  do  with  establishing  the  defendants'  lia- 
faility  upon  the  contract?  It  might  be  perfectly  true  that  the 
oorporation  had  engaged  in  a  business  project  not  contem- 
plated  by  its  charter,  and  yet  that  fact  would  not  go  to  estab- 
lish a  contract  liability  in  the  individuals  who  were  its  officers, 
and  who  had,  as  such,  managed  and  directed  the  undertaking. 
If  the  evidence  was  such  as  to  warrant  two  inferences ;  one, 
that  the  line  was  the  individual  enterprise  of  the  defendants, 
and  the  other  that  it  was  an  enterprise  conducted  as  a  depart- 
ment of  the  corporation,  of  which  the  defendants  were  officers, 
then  the  question  to  be  submitted  to  the  jury  was,  which  of 
these  two  inferences  they  would  draw.  The  inference  that  it 
was  the  individual  enterprise  of  these  defendants,  must,  how- 
ever, be  based  upon  evidence  tending  to  establish  the  tad 
affirmatively  and  not  negatively,  that,  if  the  corporation  did 
oot  own  the  enterprise,  because  it  could  not  lawfully  do  so 
under  its  charter,  therefore,  the  defendants  were  associated  in 
its  ownership  and  conduct  as  individuals. 

Returning  then  to  the  question  of  what  evidence  there  is  in 
the  record  to  show  that  the  defendants  were  engaged  in  this 
business  enterprise,  we  find  that,  whatever  may  have  been  the 
language,  or  the  more  or  less  general  expressions  of  the  wit- 
ness Haven,  as  to  its  inception  upon  the  sole  decision  of  him* 
self,  Lombard  and  Ay  res,  and  as  to  its  conduct  in  the  same 
way;  and  however  informal  and  irregular  the  undertaking, 
from  the  absence  of  any  official  or  corporate  action  by  the 
board  of  trustees  or  by  the  stockholders,  Haven  did  positively 
testify  that  he,  Lombard,  and  Ayres  had  no  individual  interest 
in  it,  and  that  it  was  a  department  of  the  business  of  Lom- 
bard, Ayres  A  Co.  Upon  that  evidence,  supplemented,  on  the 
part  of  the  defendants,  by  evidence  showing  that  Lombard 
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and  Ajres  had  been  appointed  managen  ct  Lombard,  kjtm 
A  Co.,  with  full  and  absolute  powers  of  oontrol  and  manage* 
ment  over,  and  relating  to,  its  business  affairs;  that  the 
steamers  were  chartered  by  agents  for  that  corporation,  in  aid 
of  its  business,  in  order  to  procure  stares  and  shooks  for  the 
manufacturing  of  barrels  and  cases;  that  no  one  had  anj 
interest  in  that  business,  except  as  a  stockholder  of  the  cor- 
poration, and  that  fnoneys  received  were  paid  to  and  all  ex* 
penses  incurred  were  paid  by  the  company;  in  that  and  like 
evidence  we  do  not  think  that  there  was  anything  which  jus- 
tified an  inference  that  the  defendants  were  running  this  line 
as  their  individual  enterprise.  Conceding  to  the  testimony  of 
Haven  the  widest  sense,  we  could,  at  most,  extract  fairly  from 
it  that  he,  Lombard  and  Ayres,  with  apparently  unlimited 
powers  in  relation  to  the  affairs  of  the  corporation  of  Lombard, 
Ayres  A  Ca,  engaged  it  in  more  or  less  independent  ente^ 
prises,  on  their  own  judgment  and  without  much,  if  any,  re- 
gard to  the  chartered  powers  of  their  corporation  and  without 
going  through  the  form  of  putting  their  acts  in  official  guise, 
or  seeking  corporate  sanction.  But,  with  all  that  in  view,  and 
with  the  positive  and  uncontradicted  denials  of  any  individual 
interest,. it  cannot  be  said  to  follow  that,  because  of  this  utter 
indifference,  or  neglect,  to  secure  authority  from,  or  to  cover 
their  acts  by,  some  action  of  the  board  of  trustees,  the  officerg 
became  individually  liable  as  partners  to  third  parties.  As 
formerly  suggested,  such  conduct  or  misconduct,  might  give 
rise  to  proceedings  by  the  state,  or  by  the  stockholders;  but  it 
would  not  constitute  any  ground  for  a  defense  by  the  eo^ 
poration,  when  sued  upon  its  agent's  contract,  as  in  a  case 
like  this. 

At  most,  it  was  only  open  to  a  surmise  that  the  defendants 
were  individually  concerned  in  running  this  steamship  line, 
and  that  was  not  enough  to  justify  the  trial  judge  in  letting 
the  case  go  to  the  jury.  To  permit  a  jury  to  speculate  and 
surmise  upon  a  question  of  responsibility  is  to  withdraw  from 
the  litigant  a  safeguard  intended  for  the  protection  of  his 
rights.  He  is  entitled  to  the  judgment  of  the  court  upon 
questions,  to  which  the  character  of  the  evidence  admits  cf 
but  one  answer.  No  such  possibilities  of  a  failure  of  jostios 
should  be  countenanced.  In  the  case  of  Improvement  Ca  v. 
Munson^  14  Wall.  442,  Justice  Clifford  well  said:  ^Nor  are 
judges  any  longer  required  to  submit  a  question  to  a  jury 
merely  because  some  evidence  has  been  introduced  by  the 
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party  haying  the  harden  of  proof,  unless  the  evidence  be  of 
euch  a  character  that  it  would  warrant  the  jury  in  finding  a 
▼erdict  in  favor  of  that  party.  Formerly  it  was  held  that  if 
there  was  what  was  called  a  scintilla  of  evidence  in  support 
of  a  case,  the  judge  was  bound  to  leave  it  to  the  jury;  but  re- 
cent decisions  of  high  authority  have  established  a  more  rea^ 
fionahle  rule;  that  in  every  case,  before  the  evidence  is  left  to 
the  jury,  there  is  a  preliminary  question  for  the  judge,  not 
whether  there  is  literally  no  evidence,  but  whether  there  is 
any  upon  which  a  jury  can  properly  proceed  to  find  a  verdict 
for  the  party  producing  it,  upon  whom  the  onu$  of  proof  rests.'' 

The  rule  should  be  regarded  as  settled,  under  all  the  att- 
thorities,  as  well  by  the  decisions  of  the  courts  of  this  state  as 
by  those  of  England,  that  where  there  is  no  evidence  upon  an 
issue  btsfore  the  jury,  or  the  weight  of  the  evidence  is  so  de- 
cidedly preponderating  in  favor  of  one  side  that  a  verdict  con- 
trary to  it  would  be  set  aside,  it  is  the  duty  of  the  trial  judge 
to  nonsuit,  or  to  direct  the  verdict,  as  the  case  may  require. 
Reference  to  the  following  cases  will  suffice:  Rudd  v.  Dav%$y  8 
Hill,  287;  7  Hill,  529;  PetypU  v.  Board  of  Polics,  85  Barb.  d51; 
Herring  v.  Hoppock,  15  N.  Y.  409;  Wilds  v.  Hudson  Biv.  R  B. 
Co.,  24  N.  Y.  430;  Coming  v.  Troy  etc.  Factory,  44  N,  Y.  677; 
Netundorff  v.  World  Mut.  L.  Ins.  Co.,  69  N.  Y.  389;  I>ii^;U  T. 
Qermania  Life  Ins.  Co.,  103  N.  Y.  841 ;  57  Am.  Rep.  729;  Sduh 
field  V.  Chicago  etc.  B'y  Co.,  114  U.  S.  615-619;  Ountker  t. 
Liverpool  etc.  Ins.  Co.,  134  U.  S.  110, 116;  Metropolitan  Ry  Co. 
w*  Jackson,  L.  R.  8  App.  C.  193,  Lord  Blackburn's  opinion. 

Applying  this  just  rule  in  this  case,  it  is  clear  that  the  judge 
erred  in  submitting  the  question  to  the  jury  of  the  defendants* 
liability,  when  there  is  no  evidence  which  could  properly  and 
jnstly  have  warranted  them  in  finding  against  them,  or  which 
could  have  withstood  the  test  of  a  motion  to  set  aside  the  ver- 
dict. If  it  could  have  been  shown  that  tlie  conduct  of  this 
line  was  the  subject  of  recorded  official  action  by  the  board 
of  trustees  of  the  Lombard,  Ayres  &  Co.  corporation,  it  could 
not  have  been  pretended  that  the  defendants  were  liabla 

The  cases  referred  to,  where  members  of  a  corporation,  con* 
tinning  to  do  business  after  the  expiration  of  its  charter,  have 
been  held  as  partners,  as  to  third  persons,  for  the  acts  or  con- 
tracts of  agents;  or  where  parties  who  are  actually  partners 
inier  sese,  and  who  do  business  under  some  corporate  name, 
have  been  individually  held  to  a  partnership  liability,  have 
no  application  to  this  case,  where  the  corporation  was  a  going 
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concern,  bat,  as  it  is  olaimed|  bad  engaged  In  a  bnsinass  b^ 
yond  the  scope  of  its  chartered  powers.  The  fact  is  that,  honh 
ever  much  it  may  have  exceeded  its  anthoriied  powers  in  en* 
gaging  in  snoh  a  business,  nevertheless,  it  did  engage  in  it| 
and  a  contract  liability  arising  thereout  could  not  be  aToided 
by  any  plea  of  having  exceeded  its  powers;  that  was  a  qne^ 
tion  which  concerned  its  stockholders,  or  the  state,  and  not 
the  plaintiffs.  If  the  defendants  could  not  have  been  deemed 
liable,  had  it  been  shown  that  the  business  of  the  steamship 
line  was  the  subject  of  the  official  action  of  the  board  o( 
trustees,  and  was  within  the  cor[X)rate  management  of  Lom- 
bard, AyrciS  A  Co.,  it  does  not  follow,  because  of  the  looee, 
defective,  or  irregular  way  in  which  that  corporation's  intsh 
ests  were  evidenced  and  managed,  in  that  undertaking  into 
which  it  had  been  launched  by  its  managers,  that  the  liaUt 
ity  had  shifted  from  it  upon  the  individuals  who  were  itsofli- 
cers  or  managers. 

Our  conclusion  is  that  the  trial  judge  erred  in  refusing  to 
dismiss  the  complaint,  or,  subsequently,  to  direct  a  verdict 
for  the  defendants,  and  that  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costi  to 
abide  the  event 

All  concur,  except  O'Brien,  J.,  dissenting. 


CoRroRATioNs.  — Ths  Plba  ov  Ultea  Yum  Shouia  jtot  Pkbtail  M  ft 
general  role,  whether  interpoeed  for  or  igainst  a  oorporatioii,.whea  it  wooM 
not  adTance  justice,  but,  on  the  oontrary,  wonld  aooompliah  a  legal  wrong: 
CartoA  Citif  tie.  Bank  ▼.  Carwn  CUg  He.  Co.^  00  ^Cioh.  NO;  SO  Am.  St  Kep, 
454,  and  note  ooUeeting  preriona  decision*  in  thU  aeriea  to  the  nma 
point.  When  a  corporation  has  enjoyed  the  benefit!  of  a  oontraet,  it  eu- 
Bot  claim  that  il  waa  uUra  «tm  for  the  pnrpoee  of  eaoaping  ita  liabilitiei: 
Sherman  CaUer  Towm  Co.  r.  MorrU,  4S  Kan.  2S2;  19  Am.  St  Rep.  134; 
Lang  ▼.  Otorgia  He  R*y  Oo^  01  Ala.  610;  24  Am.  8t  Bap.  931;  Sktrman 
Center  Tamn  Co,  t.  Fkkhmr,  46  Kan.  624;  Heime  Brewing  Co,  ▼.  i^umoy, 
137  III  809. 

Trial  —  Withdrawal  ov  thb  Cabi  vkom  Tin  Jitrt.  — II  fa  the  daty 
of  the  trial  jndge,  when  reqnerted  before  the  anbmiasion  of  the  caie  to  the 
jury,  to  deeide  aa  a  preliminary  qneetion  of  law  whether  there  it  any  eri* 
denoe  on  whioh  the  Jury  oonld  properly  find  a  Teidiot  for  the  party  on 
the  httrden  of  prool  Mm,  and,  if  there  fa  not,  he  ooght  to  withdraw  the 
from  the  jury:  Mprnk^  t.  IhtrvH  eU.  M,  M,  Co,^  U  Mioh.  SS)  S  Abl  St 
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Madison  Squabb  Bans  v.  Fiiiboi. 

[W  Vmw  T0U«  UL] 
A  HaOOTIABLB  InsTBUXBIIT  PlTBPOBTXirO  TO  Bi  Patabu  io  tbb  Makbi^ 
AND  BT  Um  Ikdobubd  to  ft  third  pemm  aod  bj  ftht  UHw  indotMd  to 
anotiiar,  it  bmding  ufKNi  tlM  iii»k«r  ••  *  prinoipal  dabtort  and  h«  la  Uii* 
Ua  to  pay  the  debt  in  prafaraaoa  to  aod  in  azolnaioa  af  all  tba  otiiar 
parties  to  tba  paper,  and  tbey,  in  lonM  form  or  otbar»  ara  antitlad  to 
bnYe  final  reoourae  against  him. 

IVIWBSBB,   PATMBirr  BT,   WKBIT  DOV  HOT  DtSOHAROB  TKB  MaXBB.  —  If  ft 

Degotinble  instmmsnt  pnyabia  to  the  order  of  the  maker  is  indorsed  by 
him  to  a  third  person,  who,  in  torn,  indorsee  it  to  another,  a  paymaal 
made  by  anoh  third  person  in  partial  discharge  of  his  liability  as  in* 
dorser  doee  not  diminish  the  liability  of  the  original  maker  to  any 
•stontk  and  the  holder  is  still  entitled  to  reooTor  Judgment  against  the 
maker  for  the  fnll  amount  of  the  paper,  though  to  the  extent  of  the 
payment  made  by  the  indoraer,  the  raoorary  most  be  held  in  trust  for 
him. 

Action  upon  a  promissory  note  in  which  the  jadgmeDt 
both  of  the  trial  court  and  of  thB  general  term  waa  in  fayor 
of  the  plaintiff. 

David  Keane^  for  the  appellant. 

John  Delahimiy,  for  the  respondent. 

Finch,  J.  We  have  a  novel  and  interesting  question  b»> 
fore  us  on  this  appeal,  although  its  apparent  importance  will 
lessen  as  we  pass  from  first  impressions  to  some  slower  re* 
flection.  It  arises  upon  facts  which  are  very  brief  and  simple, 
and  may  at  once  be  stated.  The  defendant  Pierce  made  his 
promissory  noto  payable  to  his  own  order,  and  indorsed  it  to 
the  Bates  Company,  Limited,  which  indorsed  it  to  the  plain* 
tiff  bank,  the  latter  discounting  it,  and  paying  the  proceeds 
orer  to  the  immediate  indorser.  Thereafter  the  Bates  Com- 
pany became  insolvent,  and  passed  into  the  hands  of  a  re- 
ceiver, who  paid  to  the  bank  upon  the  liability  of  the  indorser 
serenty-three  and  one  quarter  per  cent  of  the  amount  secured 
by  the  note.  Later,  the  bank  sued  Pierce,  the  maker,  and 
recovered  judgment  for  the  full  amount  of  the  note  in  spite 
of  the  proof  showing  the  payment  made  by  the  receiver,  and 
in  disregard  of  the  claim  asserted  by  the  defendant  that  he 
should  only  be  held  liable  for  the  balance  remaining  unpaid. 
That  judgment  has  been  affirmed  by  the  general  term,  Judges 
Daniels  and  Barrett  each  writing  very  strong  and  valuable 
opinions  in  support  of  their  doctrine,  and  relying  upon  the 
authority  of  Jones  v.  Broadhurst^  9  Man.  Or.  A  S.  177, 67  Bng. 
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Com.  L.  175,  which  folly  warrants  their  conclosioiL  The 
qaestioQ  does  not  seem  ever  before  to  have  arisen  in  this 
country,  and  we  are  left  at  liberty  to  examine  the  Bnglith 
rule,  and  to  follow  it  or  not,  as  we  approve  or  disapprofe  its 
loRic  and  its  consequences. 

We  are  not  to  regard  the  note  as  being  acoommodatioQ 
paper,  but  must  assume  its  transfer  for  value.  The  form  of 
the  transaction  is  equivalent  to  what  it  would  have  been  if 
the  Bates  Company  had  been  named  as  payee,  and  loses  nous 
of  its  force  by  the  intervention  of  the  maker  as  first  indorser. 
That  indorsement,  in  the  form  adopted,  was  needed  for  tlw 
regular  transfer  of  title,  but  does  not  change  or  affect  the 
nature  and  character  of  the  maker's  liability.  He  remains 
the  ultimate  debtor,  the  person  who  ought  to  pay  the  debt,  in 
preference  to  and  in  exoneration  of  all  the  other  parties  to  the 
paper,  who  in  some  form  or  other  are  entitled  to  have  final  re*, 
course  to  him;  and  it  is  to  the  case  of  such  a  maker  of  the 
note  or  such  an  acceptor  of  the  bill  of  exchange  that  the 
English  rule  alone  applies;  and  it  is  explicitly  declared  in- 
applicable where  the  indorser  or  drawer  is  the  real  debtor, 
although  in  form  only  secondarily  liable. 

Pierce,  therefore,  was  the  ultimato  debtor,  and  the  party 
who  ought  to  pay  the  note,  both  in  discharge  of  the  obligation 
to  the  holder  and  in  exoneration  of  the  indorser.     When  the 
bank  sued  on  the  note,  it  was  the  legal  holder  and  the  legal 
party  in  interest     Upon  production  of  the  paper  and  the 
usual  proofs  judgment  against  the  maker  for  the  full  amoant 
was  inevitable,  unless  some  defense  should  be  interposed. 
The  only  possible  one  for  Pieroe  was  part  payment,  and  he 
was  compelled  to  assert,  and  his  counsel  are  compelled  to 
argue,  that  the  money  paid  by  the  indorser  to  the  holder 
inured  to  the  benefit  of  the  maker  as  a  payment  on  his  debt; 
but  that  doctrine  cannot  prevail  for  very  obvious  reasone. 
The  indorser's  payment  did  not  in  the  least  lessen  or  satisfy 
the  maker's  debt    He  owed  it  all  exactly  as  before.    What 
had  happened  possibly  changed  somewhat  the  real  creditor, 
but  left  the  whole  debt  doe  and  unpaid.    To  whom  he  should 
pay  might  become  a  new  question,  bat  how  mueh  he  should 
pay  in  discharge  of  the  note  was  not  made  doubtful  in  any 
degree.    What  the  receiver  advanced  to  the  holder  is  famili- 
arly described  as  a  payment;  but  it  was  such  relatively  to 
the  indorser's  liability  alone;  while  relatively  to  the  obliga- 
tion of  the  maker,  it  was  an  equitable  purchase  instead  of  a 
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payment  That  view  of  H  was  taken  in  a  very  early  case,  the 
decision  of  which  depended  necessarily  upon  it  In  CalUno  t. 
Lawrence^  3  Mania  A  S.  95,  it  appeared  that  one  Pywell  drew 
a  bill  upon  Lawrence  to  his  own  order,  which  Lawrenee 
accepted.  The  drawer  indorsed  the  bill  to  Taylor,  who  dis- 
-counted  it,  and  thereafter  indorsed  it  to  Barnett.  It  was  pro* 
tested  for  nonpayment.  The  drawer  paid  Barnett  the  full 
amount  and  took  the  bill,  and  striking  off  the  indorsements  of 
Taylor  and  Barnett,  transferred  the  bill  to  Callow,  who  sued 
the  acceptor  upon  it  The  latter  claimed  that  the  bill  was 
paid  and  extinguished,  which  the  court  denied,  saying  that 
the  drawer  *'  became  the  purchaser  of  the  bill  '*  when  he  paid 
«nd  took  it  up  out  of  Barnett's  hands;  that  it  was  not  paid 
by  the  drawer,  animo  solvendi^  in  order  to  extinguish  it,  but 
only  to  redeem  himself  from  the  situation  in  which  he  stood. 
That  must  always  be  true  of  payment  by  indorser  to  holder, 
where  the  maker  is  the  ultimate  debtor.  To  the  extent  of  the 
money  paid,  the  indorser  becomes  equitably  entitled  to  be 
eubstituted  to  the  rights  and  remedies  of  the  holder,  and  be- 
eomee  pro  tanto  the  beneficial  owner  of  the  debt;  so  that  the 
maker's  obligation  to  pay  the  note  in  full,  at  first  due  to  the 
holder  solely  in  his  own  right,  becomes,  after  the  part  pay- 
ment by  the  indorser,  still  wholly  due  to  the  holder,  but 
partly  in  his  own  right  and  partly  as  trustee  for  the  indorser. 
A  court  of  law  cannot  split  the  note  into  parts,  and  must  act 
upon  the  legal  interest  and  ownership. 

In  the  present  case  there  was  no  privity  between  maker 
and  indorser  as  it  respects  the  action  of  the  latter.  He  paid 
not  as  the  agent  of  the  maker,  not  at  his  request,  not  for  his 
benefit,  and  under  no  duty  to  relieve  him,  but  independently, 
upon  Jiis  own  obligation,  to  lessen  his  own  responsibility,  and 
fiot  at  all  to  discbarge  the  ultimate  debt  which  it  was  the 
maker's  duty  to  pay.  It  seems  very  clear,  therefore,  that  the 
maker  cannot  utilise  for  his  own  benefit  a  payment  which,  as 
to  him,  is  not  a  payment  upon  the  debt.  It  becomes,  as  I 
have  said,  merely  a  question  to  whom  he  shall  pay,  and  who 
may  sue  for  and  collect  the  whole  unpaid  sum.  In  that 
question  the  maker  has  no  concern  beyond  the  inquiry 
whether  he  may  become  liable  to  different  persons  for  the 
flame  debt,  and  encounter  the  danger  of  paying  it  twice.  I 
can  discover  no  such  peril.  The  judgment  in  favor  of  the 
holder  is  a  bar  to  any  other  suit  on  the  same  note,  and  pay* 
ment  to  the  holder  discharges  the  note  utterly.     Ordinarily, 
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the  indoraer  cannot  reoorer  except  npon  the  note  and  m 
liolder  and  in  accordance  with  the  law  merchant.  If  he  efw 
has  any  other  right  of  action  against  the  maker,  it  is  elthar 
in  equity  or  by  force  of  some  facte  beyond  the  bare  relatioa 
established  by  the  paper;  and  where  the  note  is  merged  in 
the  holder's  judgment,  or  paid  in  full  to  him  by  the  maker^ 
the  indorser's  only  right  is  through  the  judgment  or  against 
the  proceeds,  if  he  has  made  a  partial  payment  to  the  holder. 
That  does  the  indorser  no  wrong.  If  he  is  not  content  thst 
the  holder  shall  collect  to  some  extent  as  his  trustee,  he  may 
prevent  it  by  payment  in  full  to  the  holder,  and  so  entitle 
himself  to  the  possession  of  the  note  on  which  to  eaOi  or  if 
judgment  has  been  obtained,  to  be  subrogated  to  all  of  the 
rights  of  the  plaintiff  therein. 

I  think  this  result  is  clearly  indicated  by  our  own  demsions. 
In  Mechanic's  Bank  y.  Hazardj  18  John.  358,  the  maker  of 
the  note  had  been  arrested  in  an  action  upon  it  and  his  bail 
sought  to  relieve  themselves  by  force  of  a  payment  made  by 
the  indorser  to  the  holder,  but  such  effect  was  denied  to  it; 
the  court  saying  that  it  was  not  a  payment  by  or  on  behalf 
of  the  maker,  or  of  which  he  or  his  bail  could  avail  them- 
selves. And  in  Ghtemsey  v.  BumB^  25  Wend.  411,  where  the 
suit  was  by  the  holder,  representing  the  legal  title  and  inter* 
est,  it  was  said  to  be  no  defense  to  the  maker  and  no  concern 
of  his  that  some  property  in  the  note  was  in  another. 

It  thus  becomes  apparent  that  there  is  no  Yery  great  im* 
portance  in  the  question  which  method  of  securing  payment 
from  the  maker  is  adopted  since  the  same  result  follows  from 
each  and  that  it  narrows  down  to  the  inquiry  whether  »§ 
matter  of  correct  doctrine  and  of  convenience  in  practice  the 
holder  may  recover  the  whole  debt  against  maker  or  aegeptor 
ton  himself  and  as  trustee  for  the  indorser  to  the  extent  of  his 
aoqnired  interest;  or  whether  he  shall  take  judgment  only  for 
the  balance,  leaving  the  indorser  to  sue  in  some  way  and  on 
some  theory,  which  apparently  could  not  be  upon  the  note 
because  already  merged  in  the  judgment,  but  might  be  for 
money  paid  for  the  use  of  the  maker  since  he  gets  the  benefit 
irfit  in  the  reduction  of  the  judgment,  as  was  held  in  Pownal 
T.  JP^mtifuI,  6  Bam.  A  0.  489,  where  the  holder  deducted  the 
indorser's  payment  from  the  levy  against  the  maker.  The 
former  seems  to  me  to  be  the  logical  and  convenient  method 
and  so  I  think  we  should  follow  the  English  doctrine. 

I  have  not  underrated  the  assault  made  upon  it  by  the  ap- 
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pellani  He  asBerts  that  J(m€$  ▼.  Brwidhwni^  9  Man.  Gr.  it  8L 
177;  67  Eng.  Com.  L.  176,  is  contrary  to  the  earlier  oaaes 
and  has  been  criticised  and  shaken  by  the  later  ones.  I 
have  examined  them  all,  with  some  wonder  at  the  amomii  if 
learning  and  ingenuity  expended  upon  the  subject:  PUr9mk  T. 
Dunhp,  Cowp.  571 ;  Walwyn  t.  St  QuirUin,  1  Bos.  ft  P.  N.  B. 
652;  Bacon  ▼•  Searle$^  1  H«  Black,  88;  Hemming  ▼.  Brook^  1 
Car.  A  M.  57;  RandcM  t.  Moan^  12  Com.  B.  261;  Cook  r.  Li^ 
Ur,  18  Com.  B.,  N.  S.  543;  Solomon  v.  Davi$,  1  Cababe  ft  B. 
83;  Tfunntan  ▼.  Maynard,  L.  R.  10  Com.  PI.  695.  The  prior 
cases  were  very  fully  and  carefully  reviewed  by  Baron  Cress* 
well  in  the  opinion  rendered  in  Jone$  v.  Broadhunt^  9  Man. 
Or.  ft  8. 177;  67  Eng.  Com.  L.  175,  and  of  the  subsequent 
cases  I  deem  it  only  necessary  to  say,  that,  along  with  sosas 
criticism  and  occasional  doubt,  the  doctrine  has  remained 
substantially  unshaken,  and  the  case  last  cited  was  declared 
by  Lord  Coleridge  to  be  the  accepted  law. 

It  must  not  be  forgotten,  however,  and  I  may  pmdentlj 
repeat,  that  the  doctrine  has  no  application  to  accomodatliNi 
paper,  and  rests  wholly  upon  the  actual  and  ultimate  indebted* 
ness  of  maker  or  acceptor  as  the  party  who  ought  to  pay.  la 
such  a  case  as  that,  which  correctly  describes  the  one  now  beu 
fore  us,  and  where  no  disturbing  facts  affect  the  relations  if 
the  parties  as  fixed  by  the  paper  itself,  I  think  the  holder 
may  sue  and  recover  the  full  amount,  receiving  so  mnch  if 
the  proceeds  as  represents  a  part  payment  by  the  indorser  as 
trostee  for  him. 

It  follows  that  the  judgment  should  be  aflSrmed|  with 


All  oonoor,  except  MATNABDy  J.,  dissenting. 


IssrauMSiTTS — Liawlitt  or  Maksb.  —  Th«  aak«r 
llslile  apoa  a  aoto  nuids  payabU  lo  hit  own  order  by  indonomanl  uid  de» 
nrmj  tiMnoft  Hatt  v.  Bmion,  99  111.  821;  81  Am.  Deo.  8ia  The  releess 
of  «a  iadonw  doee  asl  diioharge  the  prinoipali  OommirekU  Bank  t.  Owmiiiigm 
AoM,  t4  Piek.  S70;  8S  Am.  Dee.  822.  Satiafaotion  by  the  indiMreer  d  Jadf- 
MeBtegaiaillUmMlldoeeaolBeoeeaarUydeetroy  one  that  hae  been  rendered 
egainsl  the  OMker  ea  the  eame  note:  rym  v.  BMnih  8  Ala.  453;  44  Aia. 
Dee.  444.  The  maker  of  a  nete  on  whioh  jodgment  has  beea  rendered  lor 
Iti  faee  tiIm^  altheagh  part  of  note  hae  beea  paid»  eamiot  reeorer  baek  the 
amoant  ee  paid  from  the  holder  el  the  note:  i>oolf  t.  JfarpAy.  8  Bioh.  SS8| 
46  Am.  Dee.  748. 
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SUPREME    COURT 


NORTH  DAKOTA. 


Bom  9.  NoBTHBBN  Paoipio  Railroad  Gompaht. 

(I  NOKTB  DAK0T4,  128.) 

Bablmuo  OoMPAvm — Iii/intits  to  Bmplotbbs  —  CoimtravTOET  Nmu- 
•Bvoa.  —  An  employee  who  fails  to  take  the  place  opoa  a  ear  whioh 
the  defendant  ooinpanj  has  provided  for  him,  and  occapiee  a  more  daa* 
geroos  position,  ia  presumed  to  be  guilty  of  such  contribntory  negUgenet 
M  will  defeat  a  recovery  for  injuries  received  by  him  while  in  that  posi- 
tion,  and  to  overcome  that  presumption  he  must  thow  that  he  oooapied 
the  more  dangerous  position  through  no  faalt  or  negligenoe  of  his  ew^ 
and  not  from  choice. 

R^ILKOAB    COMFANIBS  —  ASSUMFTXOir  OP  RiSKfl  BT   SmPLOTM. — Ab  tOI* 

ployes^  when  he  enters  npon  his  service,  assumes  the  ordinary  ifaks 
iaeidant  thereto,  and  also  the  extraordinary  risks  of  whioh  he  has  noties 
or  ef  whioh,  in  the  nsual  exercise  of  his  faculties,  he  ought  to  have  notisa. 

BaiLROAD  OoMPAirixs  —  Duvr  TO  FaRHiaH  Saps  Apflianois  fob  Sa> 
PLOTuai — An  employee,  npon  entering  the  servioe  of  a  railroad  eoMi 
pany,  has  the  right  to  assume  that  the  railroad  and  its  appnrtenansts 
are  so  ooostmcted  as  to  render  him  safe  in  the  performance  of  his  dntisi^ 
and  that  he  will  not  heedlessly  be  exposed  to  any  «ztraordinar7  risk  sf 
whioh  he  has  no  notice. 

lUiLBOAD  OoMPANiBa —  Dakoibovs  Applianobs.  — An  omployeo  doss  aol 
Mtnme  the  risk  arising  from  the  erection  of  a  high  switoh  atand  and 
rignal  so  near  the  traok  that,  at  best,  it  clears  the  oars  but  *  fow  inshaift 
fartienlarly  when  he  knows  that  the  rules  of  the  oompaay  forbid  the 
•reotion  of  any  such  structure  in  such  position;  and  the  mere  faot  that 
ho  has  paMed  it  several  times  while  riding  to  and  from  his  work 
one  of  the  defendant  oompany*s  trains  is  not  sufficient  to  obaigi 
with  knowledge  of  the  danger  to  which  its  psdtloa  expoasa  him. 

Vboliosnob  —  Pboximatb  and  Rbmotb  CAvaB.  — The  action  of  tlM  laOow* 
workmen  of  a  railroad  employee  in  erowding  him  so  olose  to  the  side 
ol  the  platform  of  a  car  that  he  is  struck  by  a  high  switoh  atand  whloh» 
owing  to  the  negligence  of  the  railroad  company,  has  been  erected  dan* 
gerously  near  the  track,  does  not  break  the 
between  the  negligence  and  the  injury. 
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IIbouosnci — Natobal  aitd  Probabli  OoNSiQUBifci.  —  Wben  a  railroad 
•mployee,  in  boarding  the  train  whioh  is  to  take  him  baok  to  the  depot 
■ear  which  he  it  working,  goes  with  eereral  other  employees  to  the  front 
•od  of  a  oar,  at  which,  unknown  to  him,  there  b  a  locked  door  whioh 
prerente  ingreee  to  the  oar,  and  being  unable,  on  aooonnt  of  the  immo* 
diale  starting  of  the  train,  to  seek  an  entranoe  by  the  other  door,  ro- 
Bains  on  the  platform,  and  while  in  that  position,  is  stmok  by  a  high 
■witch  stand  which  stands  dangerously  near  the  track,  the  injury  m 
received  is  a  natural  and  probable  consequence  of  the  negligent  retontka 
of  the  switch  stand  in  such  a  position. 

ItelAL  —  BxOBFTIOir  TO  OeAL   lN8TBVCrriOH8,   WHIN  SBOULD  BS  TaUV.  — 

Although  the  statute  requires  the  instructions  to  be  in  writln|^  the 
of  giving  oral  instructions  will  be  deemed  to  hmrt  been  waivad  if 
■el  sit  by  and  make  no  objection  at  the  time. 

John  C.  BuUitt,  Jr^  and  Ball  and  Smith,  for  the  appellanii 

Taylor  Crura  and  S.  0.  Roberts,  for  the  reepondeot. 

Babtholomkw,  J.  On  the  fifteenth  day  of  December,  1885^ 
plaintiflr  was  in  the  employ  of  defendant  as  a  section  hand, 
and  was  engaged  in  unloading  wood  in  defendant's  yards  at 
Fargo.  On  that  day,  and  while  riding  on  one  of  defendant's 
trains  from  the  roundhouse  to  the  depot  —  a  distance  of  about 
one  mile  —  plainttflT  was  struck  by  a  switch  signal,  and  knocked 
from  the  train,  and  injured.  This  action  ^as  brought  to  re- 
cover damages  for  such  injury.  The  train  on  which  plaintiff 
was  riding  was  known  as  the  ^'Jamestown  accommodation.'*^ 
It  consisted  of  an  engine,  tender,  freight  caboose  car,  and  an 
ordinary  coach.  This  caboose  oar  was  equipped,  as  it  appears 
such  cars  usually  are  on  defendant's  road,  with  a  platform  and 
steps  at  each  end,  with  a  door  in  each  end,  and  side  doors  in 
the  front  part.  The  front  end  of  this  car  was  being  used  as  a 
baggage  car,  and  the  rear  end  as  a  smoking  car.  The  and 
door  in  front  was  habitually  looked,  but  there  was  no  notioa 
or  anything  to  indicate  that  entrance  could  not  be  made  at 
that  end.  Ordinarily,  these  cars  when  in  proper  use  (m  freight 
trains,  are  not  locked  at  either  end.  This  train  regularly 
made  a  brief  stop  at  the  roundhouse,  and  passage  on  the  train 
was  free  to  all  parties  from  the  roundhouse  to  the  depot. 
The  section  foreman  of  the  gang  in  whioh  plaintiff  worked 
had  directed  the  men  under  him  who  did  not  bring  their  din- 
ners with  them  to  ride  on  this  train  to  the  depot  in  going  to 
dinner,  and  plaintiff  and  others  of  his  fellow  workman  had 
been  in  the  habit  of  so  riding  for  a  number  of  days.  They 
had,  however,  been  directed  by  the  conductor  and  brakemen 
to  fide  in  the  caboose  car  and  not  in  tha  coaeh.    Okitho  day  of 
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the  accident,  plaintiff  and  the  others  were  working  about  Sit 
hundred  or  six  hundred  feet  from  and  north  of  the  point  when 
the  train  would  atop.     When  the  train  whistled  the  mea 
started  in  a  run  to  reach  the  point.where  it  would  stop.  Plain- 
tiff seems  to  have  been  in  front    He  crossed  the  track  to  the 
south  side  in  front  of  the  engine,  and  passed  back  until  ha 
reached  the  front  steps  of  the  caboose  car,  where  he  climbed 
upon  the  platform.     Access  to  the  train  was  from  the  ground 
on  either  side.     About  the  same  time  others  of  the  workmen 
were  getting  on  the  front  platform  of  the  caboose  from  the 
north  side.    Plaintiff  tried  the  door  in  the  front  end  of  the  car, 
And  found  it  locked.    It  does  not  appear  that  he  made  any 
<«ffort  to  leave  the  front  platform  and  get  aboard  at  the  rear  of 
>the  car.    The  train  started  almost  immediately.     One  of  the 
section  men  who  went  to  the  rear  of  the  caboose  testifies  that 
the  train  was  moving  when  he  got  on.     There  are  two  parallel 
tracks  from  the  roundhouse  to  the  depot    This  train  came 
dn  on  the  south  track,  but  before  reaching  the  depot  it  was 
thrown  through  a  switch  on  the  north  track.     When  the  train 
^started  there  were  so  many  of  the  section  hands  on  the  plat- 
}forai  that  plaintiff  was  crowded  down  until  he  sat  upon  the 
second  step,  with' his  feet  resting  on  the  lower  step.    As  the 
train  was  thrown  onto  the  switch  he  arose  to  his  feet,  he  says, 
to  enable  him  to  hold  on  better.    As  the  train  passed  from  the 
switch  onto  the  north  track  a  sudden  lurch  of  the  ear  threw 
plaintiff  to  the  south  nntil  his  head  passed  the  line  of  the  out- 
side of  the  oar,  and  was  struck  by  the  target  on  the  switch 
«tand  at  that  point    Whan  struck,  plaintiff  was  not  looking 
•  to  the  east  in  the  direction  the  train  was  running,  but  was 
looking  to  the  southwest    The  train  was  running  at  more 
than  double  the  speed  allowed  by  the  rules  of  the  defendant 
oompany  inside  the  Fargo  yard  limits.    The  switch  stand  by 
which  plaintiff  was  injured  was  about  seven  feet  high,  and 
was  located  four  feet  from  the  track.    The  target  at  the  top 
extended  nine  inches  in  each  direction.    When  the  stand  waa 
erect  this  target  would  be  within  eight  inches  of  a  passing 
train.    The  switch  stand  was  bent,  throwing  the  top  still 
nearer  the  train,  and  it  had  been  known  to  come  in  contact 
with  passing  oars.    The  rule  of  the  defendant,  with  which 
plaintiff  was  familiar,  required  all  switch  stands  of  this 
height  to  be  placed  not  leiss  than  six  feet  distant  from  the 
track.    Where  a  switch  stand   was  required   to  he  erected 
within  less  than  six  feet  of  the  track,  a  low  pattern  was  uaed. 
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This  switch  stand  had  been  in  nse  for  two  yean  prior  to  plain* 
tiff's  injury.  Defendant's  road  master  had  notifiedthe  proper 
division  soperintendent^  long  prior  to  the  i^jurj  to  plaintiff*, 
that  this  switch  stand  was  too  high  and  dangerous.  Imme- 
diately after  the  injnry  to  plaintiff  it  was  remoTed,  and  the 
low  pattern  substituted. 

There  was  a  general  yerdiot  for  plaintiff.  The  facts  as  re- 
t^ited  are  either  uncontradicted,  or  supported  by  such  evidence 
that  the  jury  might  fairly  find  them  to  exist  There  was  a 
motion  to  take  the  case  from  the  jury  at  the  dose  of  plain- 
tiff's testimony  and  repeated  when  the  testimony  was  all  in ; 
but  as  the  same  points  are  preserved  and  presented  under  the 
exceptions  to  the  instructions,  and  to  the  refusal  of  the  court 
to  give  certain  instructions  asked,  the  motion  need  not  be 
epedally  noticed.  The  negligence  of  defendant  would  seem 
to  be  established  too  clearly  to  be  seriously  questioned.  The 
learned  counsel  for  defendant  contend,  however,  that  the  facts 
do  not  establish  any  negligenoe  of  which  this  plaintiff  can 
take  advantage;  that  the  defendant  had  the  unrestricted  right 
to  erect  structureson  its  rightcrf  way  where  and  whenit  pleased, 
subject  only  to  liabilities  for  such  injuries  as  might  be  caused 
by  such  structures  to  employees  while  engaged  in  their  proper 
sphere  of  duty,  and  to  passengers  while  riding  in  their  proper 
place  in  the  cars.  As  a  general  proposition  the  contention  is 
correct  Whether  at  the  time  of  the  injury  plaintiff  be  re- 
garded as  a  passenger  or  an  employee,  we  think  he  was  law- 
fully upon  the  train;  that  he  was  not  a  trespasser.  But  as 
the  case  has  been  submitted  to  us  on  the  theory  that  his 
rights  were  only  those  of  an  employee,  and  the  duty  and  liabil- 
ity of  the  defendant  to  him  were  only  such  as  it  owed  to  its 
omployees,  and  as  that  view  is  the  more  favorable  to  the  de* 
fendant  we  will  accept  it,  in  passing  upon  the  case.  The 
plaintiff  was,  then,  lawfully  on  the  train,  in  obedience  to  the 
orders  of  his  foreman.  He  had  no  duty  to  perform  on  the 
train  except  to  ride  in  such  places  on  the  caboose  car  as  de- 
fendant had  provided  for  that  purpose.  If  he  failed  to  do  so, 
if  he  occupied  a  more  dangerous  position  —  and  the  steps  to 
a  platform  would  be  a  more  dangerous  position — that  would 
raise  a  presumption  of  such  contributory  negligenoe  on  his 
part  as  would  defeat  a  recovery,  admitting  the  negligence  of 
defendant  To  overcome  that  presumption  of  ccmtributory 
negligence,  and  entitle  himself  to  a  recovery,  it  would  he  ne- 
oessary  for  the  plaintiff  to  establish  the  fact  that  he  occupied 
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sach  position  through  no  fault  or  negligence  of  his  own,  anA 
not  from  choice.    On  this  point  the  learned  trial  court  fully 
and  correctly  charged  the  jury.    If  plaintiff  succeeded  in  a^ 
tabliehing  the  facts  as  above  indicated,  he  would  then  be  in  a 
position  to  take  advantage  of  defendant's  negligence.    But  it 
is  iiisisted  that  plaintiff  failed  to  show  that  he  was  not  in  this 
dangerous  position  from  choice,  because  he  failed  to  show 
that  he  made  any  effort  to  get  on  board  at  the  rear  platform 
after  he  found  the  front  door  locked.     But  it  was  the  duty  of 
the  jury  to  consider  all  the  circumstances.    It  is  apparent 
that  it  required  a  vigorous  effort  on  the  part  of  the  plaintiff 
and  his  fellow  workmen  to  reach  the  train  before  it  would 
start.    Plaintiff  got  on  board  at  the  first  available  point. 
There  was  nothing  to  notify  him  that  he  could  not  gain  en> 
trance  in  that  way.    He  had  been  in  the  employ  of  defendant 
for  years,  had  been  accustomed  to  ride  in  their  freight  caboose 
cars  when  they  were  in  proper  use  on  freight  trains,  and  knew 
that  both  doors  were  habitually  unlocked  when  the  car  was 
in  use.     lie  had  no  knowledge  that  the  front  door  of  this  car 
was  kept  locked,  and  only  learned  that  he  could  not  gain  en- 
trance when  he  tried  the  door.    The  train  was  expected  to 
start  every  moment,  and  did  start  almost  instantaneously. 
Plaintiff  was  compelled  to  remain  on  the  platform,  or  take 
his  chances  of  getting  on  board  from  the  ground  with  the  train 
in  motion.    His  only  choice  was  a  choice  between  two  dan* 
gers,  and  whether  or  not,  in  taking  the  course  he  did,  he  was 
guilty  of  any  negligence  was  a  question  for  the  jury.    We 
•annot  say  that  they  were  warranted  in  finding  that  plaintiff, 
at  the  time  he  was  injured,  was  on  that  platform  without  &ult 
on  his  part,  and  not  of  his  own  free  will. 

It  is  further  urged  that  the  riek  of  his  being  injured  as  he 
was  injured  was  assumed  by  plaintiff  when  he  entered  the 
employ  of  defendant.  It  is  beyond  legal  controversy  that  the 
employee,  when  he  enters  upon  the  service,  assumes  the  ordi* 
nary  risks  incident  to  such  service,  and  also  the  extraordinary 
risks  of  which  he  has  notice,  or  of  which  in  the  usual  exercise 
of  his  faculties  he  ought  to  have  notice.  It  is  equally  weU 
settled  that  an  employee,  upon  entering  the  service  of  a  rail- 
way  company,  has  the  right  to  assume  that  the  railway  and 
ifs  appurtenances  are  so  constructed  as  to  render  him  safe  in 
the  performance  of  his  duties,  and  that  he  will  not  needlessly 
be  exposed  to  any  extraordinary  risk  of  which  he  has  no  no» 
tloo:  8l  Louu  €te.  S.  R.  Co.  v.  Itwin^  87  Kan.  701;  1  Ana.  St 
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Sep.  266;  Baltimore  etc.  R.  R,  Co.  r.  Rowan^  104  Ind.  88;  fibu*- 
Um  etc.  Ry  Co.  v.  Oram,  49  Tex.  842;  Chicago  etc.  R.  R.  C*. 
T.  Sweit,  46  m.  197;  92  Am.  Dec.  206;  Chicago  etc.  R.  R.  Co.  r. 
JtuMeK,  91  HI.  298;  S3  Am.  Rep.  54.  Nor  does  he  assume 
the  risk  ari^ng  from  the  erection  of  a  high  switch  stand  and 
signal  so  near  the  track  that  at  best  it  clears  the  cars  but  a 
few  inches,  particularly  when  he  knows  the  rules  of  the  com* 
pany  forbid  the  erection  of  any  such  structure  in  such  posi* 
tion:  Pidcocky,  Union  Pae.  R  R,  Co.^  6  Utah,  612;  Scanlon  y. 
Boston  etc.  R.  A  Co.,  147  Mass.  484;  9  Am.  St  Rep.  788;  Bob$ 
▼.  Northern  Pae.  R.  R.  Co.,  5  Dak.  308.  Nor  can  we  say  that 
plaintiff,  in  the  ordinary  exercise  of  his  faculties,  was  bound 
to  know  the  condition  of  that  switch  stand.  It  is  true  that 
he  had  passed  it  upon  this  train  nearly  every  day  for  two 
weeks;  but  he  had  no  duty  to  perform  in  connection  with  the 
running  of  the  train, — nothing  in  any  manner  that  would  be 
likely  to  call  his  attention  to  the  condition  of  this  switch 
stand.  Under  such  circumstances  it  would  be  only  natural 
that  he  should  pass  it  without  notice.  We  do  not  see  why 
he  should  be  charged  with  knowledge  of  its  condition  simply 
because  he  had  passed  it  any  more  than  any  passenger  who 
had  passed  it  an  equal  number  of  times:  St.  Loui»  etc.  R.  R. 
Co.  ▼.  Irwin,  37  Kan.  701;  1  Am.  St.  Rep.  266;  and  Pideoek 
▼.  Union  Pae.  R^y  Co.,  5  Utah,  612.  It  is  undisputed  that 
plaintiff  had  no  actual  knowledge  of  the  existence  of  this 
danger.  Had  he  seen  it,  duty  and  self-preservation  alike 
would  have  required  him  to  avoid  it,  if  possible.  Had  he 
known  of  its  existence,  or  had  he  been  chargeable  with  such 
knowledge,  perhaps  it  would  have  been  negligence  on  his  part 
not  to  have  watched  for  and  guarded  against  it.  But  it  can- 
not be  said,  as  a  matter  of  law,  that  plaintiff  was  negligent  in 
not  looking  for  an  object  of  the  existence  of  which  he  had  no 
knowledge,  and  which  he  had  a  legal  right  to  presume  did 
not  exist.  Railroad  travel  is  so  rapid  that  it  has  frequently 
been  held  negligence  for  a  party,  while  riding  in  the  cars,  to 
Toluntarily  expose  his  person  beyond  the  outer  line  of  the  car. 
In  this  instance,  however,  the  evidence  tends  to  show  that 
plaintiff  was  thrown  to  the  south  and  beyond  the  line  of  the 
car  by  a  sudden  lurch  of  the  train  as  it  passed  through  the 
switch,  caused,  doubtless,  by  the  improper  speed  at  which 
the  train  was  running.  We  cannot  say  as  a  matter  of  law 
that  this  exposure  was  the  result  of  any  negligence  on  plain- 
tiff's party  and  we  wish  to  add  here  that  the  law  on  the  8ub> 
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jeot  of  contribatory  negligence,  lo  far  m  it  applies  to  this 
ease,  was  very  fully  and  fairly  stated  in  the  charge  of  the 
learned  trial  court  to  the  jury,  and  the  evidence  nowhere  dip^ 
closes  a  state  of  facts  that'  would  warrant  the  court  in  taking 
that  question  from  the  jury. 

Appellant  insists  that  its  negligence  in  maintaining  the 
switch  stand  was  not  the  proximate  eause  of  plaintiff's  injury, 
and  that,  as  the  facts  were  ondispated,  the  ooort  shoold  hsTS 
•0  instructed  the  jury  as  a  matter  of  law;  and  in  sappoti  of 
this  contention  ooonsel  dte  Weti  Makan&y  Tp.  t.  ITatsofi,  116 
Pa.  St.  844;  2  Am.  St  Rep.  604;  and  Souih  Side  «<c  IPy  Co. 
▼.  Trich,  117  Pa.  St  890;  2  Am.  St  Rep.  672.  It  is  claimed, 
first,  that  as  it  appears  that  plaintiff  was  crowded  down  upon 
the  lower  step  and  into  a  dangerous  position  by  his  fellow 
workmen  upon  the  platform,  therefore  the  superseding  or  re- 
sponsible negligence  of  a  third  party  intervened  between  the 
negligent  act  of  defendant  and  the  injury.  As  to  this  point,  a 
perusal  of  the  cases  cited  at  once  discloses  that  they  are  not 
applicable  to  the  ease  at  bar.  In  the  first  case,  action  was 
brought  against  the  township  to  recover  the  value  of  a  team 
by  reason  of  the  negligence  of  the  township  in  suffering  iii 
highways  to  become  obstructed.  An  ash  heap  had  been 
allowed  to  accumulate  in  the  highway,  which  overturned 
plaintiff's  sleigh,  and  the  team  ran  away.  After  running 
some  distance,  they  went  upon  the  railroad  track,  but  were 
frightened  off  by  a  train,  and  their  direction  changed.  After 
running  some  two  miles  the  other  way,  they  again  w«it  open 
the  track,  and  were  killed  by  another  engine.  The  court  verj 
properly  held  that  the  accident  at  the  ash  heap  was  not  Ae 
proximate  cause  of  the  death  of  the  horses.  There  was  an 
all-sufficient  subsequent  intervening  cause  in  that  case.  And 
the  case  of  South  Side  etc.  Ry  Co.  v.  Trick,  117  Pa.  St  390; 
2  Am.  St  Rep.  672,  is  similar  in  principle.  A  streetcar 
was  stopped  to  enable  a  passenger  to  get  on  at  the  rear  plat- 
form. Just  as  the  passenger  reached  the  platform,  the  driver, 
suddenly  and  without  notice,  whipped  up  his  horses  to  avoid 
a  runaway  team.  The  sudden  start  threw  the  passenger  back 
on  the  ground,  and  she  was  injured  by  the  runaway  team. 
The  court  held  that  the  negligence  of  the  driver  in  suddenlj 
starting  the  car  was  not  the  proximate  cause  of  the  injoiy. 
In  this  case,  too,  there  was  a  subsequent  intervening  eaufle. 
These  cases  from  Pennsylvania  reiterate  and  confirm  the  rule 
first  announced  in  thatooort  in  PennsylvofMa R.  R.  C^r.Ken^ 
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62  Pa.  St  353;  1  Am.  Rep.  431;  and  repeated  in  Hoagj.  Lah$ 
Skore  etc.  R.  RTjOo.,  86  Pa.  St  293,  27  Am.  Rep.  663,  as  fol- 
lows: **The  immediate,  and  not  the  remote,  caoee  is  to  te 
eonsidered.    This  maxim  is  not  to  be  controlled  by  time  or 
distance,  but  by  soocession  of  events.    The  question  is,  did 
the  cause  alleged  produce  its  effect  without  another  cauite  in- 
tervening,  or  was  it  to  operate  through  or  by  means  of  this 
intenrening  eanse?''    In  this  case  the  injury — the  hurt — was 
caused  by  the  switch  stand,  and  that  alone.    It  is  true  that 
if  any  one  of  a  great  many  circumstances  that  preceded  thai 
injury,  including  the  crowding  on  the  platform,  had  never  oo- 
eurred,  plaintiff  would  not  have  been  where  he  was,  and  would 
not  have  been  injured;  but  no  one  of  these  oircumstances  was 
directly  or  indirectly  the  cause  of  the  injury.    The  intervening 
cause,  to  be  a  shield  to  defendant  must  be  such  as  to  actually 
break  all  connection  of  cause  and  effect  between  the  negligent 
^ct  and  the  injury.    To  be  a  superseding  cause  it  must  alone, 
and  without  the  slightest  aid  from  the  act  of  defendant,  pro- 
duce the  injury,  and  to  be  a  responsible  cause  it  must  be  the 
culpable  act  of  a  responsible  party:  Shearman  and  Redfield 
on  Negligence,  sees.  31, 32,  and  cases  cited.   But  the  direct  con- 
nection of  cause  and  effect  between  the  improper  switch  stand 
and  the  injury  remains  unimpaired  in  this  case.    The  utmost 
latitude  that  could  be  given  the  evidence  would  only  warrant 
the  conclusion  that  the  culpable  act  of  the  fellow  workmen 
concurred  with  the  existing,  continuing,  negligent  act  (rf  de- 
fendant in  producing  the  injury.    But  the  concurrent  negli- 
gence of  the  fellow  workmen  is  of  no  importance.    Where  the 
negligent  acts  of  two  parties  concur  in  producing  an  indivisi- 
ble injury,  the  injured  party  has  his  right  of  action  against 
either:  PoBtene  v.  Adamt^  49  CaL  87;   MaHin  t.  NoHh  Star 
Irw  Worhi,  31  Minn.  407;  Richer  v.  Freeman,  60  N.  H.  420; 
9  Am.  Rep.  267;  AiUnsm  v.  Goodrich  Trans.  Oo^  60  Wis.  141; 
60  Am.  Rep.  352;  Delaware  etc.  A  R.  Co.  v.  Salmon,  39  N.  J. 
L.  309;  23  Am.  Rep.  214. 

^  The  breach  of  duty  on  which  an  action  is  brought  must 
be  not  only  the  cause,  but  the  proximate  cause,  of  the  damage 
to  plaintiff.''  Under  this  familiar  language,  it  is  urged  that 
the  breach  of  duty  in  this  case  was  not  the  proximate  cause 
of  the  injury  in  the  sense  that  the  injury  was  not  one  that 
could  have  been  naturally  and  reasonably  anticipated  as  a 
result  of  such  breach  of  duty.  There  is  not  an  entire  uni- 
formity of  holding  upon  this  point.    The  rule  most  generally 
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followed,  and  which  we  adopt,  was  annonnoed  in  MUwaukm 
$U.  R'y  Co.  V.  Kellogg,  94  U.  S.  469,  ae  follows:  ""  But  it  is  gSD> 
arally  held  that  in  order  to  warrant  a  finding  that  negligeneai 
or  an  act  not  amounting  to  wanton  wrong,  is  the  prozimats 
eaase  of  the  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligent  or  wrong* 
fill  act,  and  that  it  ought  to  have  been  seen  in  the  light  of  tht 
attending  circumstances.    These  circumstances,  in  a  case  like 
the  present,  are  the  strength  and  direction  of  the  wind,  the 
combustible  character  of  the  elevator,  its  great  height^  and  the 
proximity  and  combustible  character  of  the  saw  mills  and 
piles  of  lumber."    But  the  argument  in  this  case  is  that  de- 
fendant could  not  reasonably  have  foreseen  or  anticipated  tht 
circumstances  that  led  up  to  the  injury.     We  think  this  is  a 
misconception  of  the  rule.    Shearman  and  Redfield  on  Negli- 
gence, sec.  29,  thus  states  the  rule:  ''  The  practical  sdlution 
of  the  question  appears  to  ns  to  be  that  a  person  guilty  of  neg* 
ligenoe  should  be  held  responsible  for  all  the  consequenoei 
which  a  prudent  and  experienced  man,  fully  acquainted  with 
all  the  oiroamstanoes  which  in  fact  exist,  whether  they  ooold 
have  been  ascertained  by  reasonable  diligence  or  not,  would 
have  thought,  at  the  time  of  the  negligent  act,  reasonably 
possibla  to  follow  if  they  had  been  suggested  to  his  mind.'' 
The  supreme  court  of  Wisconsin,  which  fully  approves  the 
rule  announced  in  Milwaukee  etc.  IPy  Co.  v.  KeUogg^  94  U.  S. 
469,  say  in  AtKnmm  v.  Ooodrieh   Tram.  Co.,  60  Wis.  141; 
60  Am.  Bop.  862:  ^  The  oircumstanoes  which  do  in  fact  exist 
are  to  be  determined  by  the  jury  from  all  the  evidence,  and, 
where  they  have  determined  what  the  oircumstanoes  were  at 
the  time,  then  they  can  with  some  reasonable  degree  of  oer- 
tainty  determine  the  question  whether  the  result  could  reason- 
ably have  been  expected  to  occur  in  the  light  of  such  circum- 
stances."  As  we  have  said,  defendant's  negligence  was  a  con- 
tinuing act     In  the  light  of  the  circumstances,  as  the  juiy 
was  warranted  in  finding  them  to  exist  at  the  time,  theinjoiy 
was  in  a  high  degree  probable.    The  action  o(  the  court  in  re- 
fusing to  take  the  question  of  proximate  cause  from  the  jury 
was  entirely  correct.   What  we  have  already  said  will  obviate 
the  necessity  of  any  detailed  consideration  of  the  errors  as- 
signed upon  the  instructions  given  and  refused.    The  charge 
of  the  court,  which  we  deem  fair  in  all  respects  to  the  defend- 
ant, was  substantially  in  accord  with  the  views  here  expressed. 
The  instructions  asked  and  refused  embodied  defendant's 
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Tie  W8  of  the  propositions  wo  have  already  discussed.  The  main 
eharge  of  the  court  to  the  jury  was  in  writing,  but  the  court 
read  the  sections  of  the  statutes  defining  the  various  degrees  of 
i^ogiigence,  and  made  some  oral  comments  to  the  jury  in  con* 
Dection  therewith.  All  that  was  said  by  the  court  was  taken 
down  by  the  stenographer.  It  does  not  appear  that  it  was  not 
written  out  and  given  to  the  jury  upon  their  retirement.  No 
exception  was  taken  at  the  time  to  the  manner  of  giving  the 
instructions.  The  statute  (sec.  5048,  Comp.  Laws),  requires 
the  instructions  to  be  in  writing.  At  the  close  of  the  instruo* 
tions,  counsel  agreed  in  open  court,  *Hhat,  at  any  time  within 
which  a  stay  was  granted,  either  party  might  take  his  or  its 
exceptions  to  the  charge,  or  any  part  thereof;''  and  within  the 
life  of  this  stay  defendant  took  exception  to  the  giving  of  oral 
instructions,  but  not  to  the  matter  of  the  instructions  so  given. 
We  hold  that  the  agreement  could  cover  exceptions  to  the 
matter  of  the  charge  only.  It  is  not  competent  for  counsel  to 
At  by  and  make  no  objections  to  oral  instructions  when  given 
on  that  ground,  and  by  agreement  save  their  exceptions  weeks 
later.  Such  a  course  is  not  fair  to  the  court,  and  has  the  sup* 
port  of  no  adjudicated  case,  so  far  as  we  know.  When  counsel 
■o  sit  by  without  objection,  they  must  be  held  to  have  waived 
the  error:  Sackett's  Instructions  to  Juries,  14;  Oartonr.  Union 
City  Nat.  Bank,  84  Mich.  279;  State  v.  Sipult^  17  Iowa,  575; 
Vanwey  v.  State^  41  Tex.  639.  Many  errors  are  alleged  upon 
the  rulings  of  the  court  in  the  admission  or  rejection  of  testi- 
mony. We  have  examined  them  all,  and  consider  them  not 
well  taken.  Their  reproduction  here  would  be  an  unwarranted 
use  of  space.  The  judgment  of  the  district  court  is  in  all 
things  affirmed.    All  concur. 

Wallin,  J.,  having  been  of  counsel,  did  not  sit  on  the  hear- 
ing of  this  case;  Judge  Winchester,  of  the  sixth  district,  sit* 
ting  by  request. 

Railboad  CoifpAinis  — Injuries  to  Bmflotbis  —  Contributort  Kso* 
UORNOB  nr  OocupriNO  Danoraous  Poamoif.  —  It  i»  oontribatory  negli* 
HuiM  on  the  part  of  a  iwitchman  to  ride  in  a  sitting  position  npon  the  beam 
of  the  pUot  of  a  road  engine,  with  his  feet  hanging  down  o^er  the  cowcatcher, 
and  the  fact  that  npon  switch  engines  switchmen  fide  standing  npon  the 
platform  provided  for  that  purpose  in  front  of  the  engine,  has  no  tendency  to 
prove  that  they  are  justified  in  riding  in  a  sitting  position  npon  the  cow* 
catcher  of  a  road  engine:  Glover  v.  ScoUin,  82  Mich.  369.  So  where  a  watch- 
RMn  in  a  railroad  yard  nses  a  platform  appropriated  to  the  transfer  of  freights, 
lor  the  purpose  of  running  along  it  at  night  in  the  dark,  he  does  so  at  his 
•wn  risk,  it  not  appearing  that  the  platform  was  intended  by  the  company 
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for  siioh  a  purpose,  or  fhtA  ho  luid  my  iomob  to  think  it  wm  m  fat— deJi 
SamOUm  r.  Rkhmand  eie.  iPy  Ok,  81  Oil  840.  So  whoro  tho 
Uborer  in  defendont't  omploymeat,  and  well  ooqvaiBtod  with  tho 
and  looatioQ  of  the  rood,  wm  riding  in  a  "■haatj  oar."  haviaf 
oaoh  tide,  attaohod  to  a  material  train,  whioh  wao  moring  at  a  high  rate  of 
opeed  OTor  a  new  and  orookod  roadbed,  and,  beooming  anriwn  lor  Ui 
oafety,  left  hii  position  at  tho  end  of  tho  oar,  and  whUo  oadearoriog  to  pssi 
hotwson  tho  stoTs  and  one  of  tho  doors  whioh  was  open,  was  thrown  oat  hy 
a  sadden  jerk  of  the  train  and  injnrod,  it  was  hold  that^  as  ho  ooald  have 
rsaobod  the  spot  safely  by  passing  on  the  other  sids  of  tho  store  by  tho 
closed  door,  he  was  gnilty  of  oontribntory  negltgenoo  and  oonld  not  roooren 
Ta^hr  ▼.  Richmond  tie.  A  A  Oo.^  109  H.  C  28&  UdIsss  an  oaployoo  is 
noting  nnder  orders  in  vsmaining  on  or  near  tho  track,  ho  plaoso  himsnlt 
there  at  his  own  poril,  and  oannot  roooTor  for  an  injury  there  inooifodi 
ilbore  T.  ^of/ott  SCO.  JL  JL  Oh.,  87  Va.  488.  On  tho  other  hand,  althoogh  a 
mle  of  tho  railroad  oompany  forbids  switohmon  to  go  between  oars  for  ths 
porpoee  of  oonpling  or  nnoonpling  them,  plaintiff  oannot  be  oharged  with 
oontribntory  negUgenoo  beosnse,  when  injured,  ho  was  standing  on  the  foo^ 
hoard  of  tho  tender,  *' whioh  was  put  there  for  switohmon  to  ride  on  "i  Aieh> 
moM<  ««&  A  it  Obk  ▼.  Jaim,  82  Ala.  S18.  In  JTefMsr  ▼.  MUwambm  mc 
A  A  Ob.,  80  Wis.  884,  tho  facts  in  OTidonoo  were  theses  Tho  switchmen 
was  upon  the  platform  of  a  oar  whioh  was  being  switched  on  tho  side  traoL 
Water  was  running  from  a  steam  pipe  at  the  end  of  tho  car,  and,  to  avoid 
it,  he  loaned  forward,  and  was  stmok  by  a  shed,  whioh  was  twen^-twosnd 
a  half  inches  from  the  side  of  the  oar.  His  duties  required  him  to  bo  upon 
the  platform  and  at  times  to  lean  out.  There  was  evidence  tending  ts 
show  that  ho  did  not  know  of  the  shed  and  its  distance  from  tho  tnek, 
and  had  not  the  means  of  such  knowledga.  Under  these  oironmstance^  it 
was  held  that  the  court  could  not  say,  as  a  matter  of  kw,  that  the  de- 
fendant was  not  negligent^  or  that  the  plaintiff  was  guilty  of  oonoibotoiy 
negligencOi 

MAsna  AifB  SsRTANT^ABsuMPTioir  ov  Rnu  nr  Khplotib. — Ihs 
most  recent  cases  in  the  preeent  series  to  the  point  that  one  who  engages  ia 
the  employment  of  another  for  the  performance  of  a  specified  duty  for  cosv 
pensation  takss  upon  himsslf  the  ordinary  perils  incident  to  tho  omploymsnl 
are  ennmeratod  in  tho  note  to  DaML  r.  Oktmpeakt  eCa  JTy  On.,  88  Am. 
St.  Rep.  888.  Assumption  of  risks  will  not  be  imputed  to  the  eerraat 
nnleis  ho  has  knowledge  of  them:  JUt.  Omlraf  Poe.  A  R.  Co..  72  OhL  88| 
1  Am.  8t  Rep.  22;  Rumma  ▼.  DUwarlh,  131  Pa.  St.  609:  17  Am.  St.  Bop. 
827:  Owrgia  Pae.  JTy  Co.  r.  DavU,  92  Ala.  800;  26  Am.  St  Rep.  47;  Otoi 
▼.  UUmuH  Pmt,  R"p  Cbi,  48  Kan.  664;  Carbon  t.  Ortgom  8hmt  Lime  sfe.  Jtp 
Ox,  21  Or.  460l  But  snob  knowledge  will  be  presumed  to  exist  whore  the 
risks  are  apparent  to  ordinary  observation:  RoUeik  r.  ^iiiafA,  88  Minn.  14;  8 
Am.  St.  Rep.  637;  Keam  v.  DeiroU  etc  Rolib^f  MUU,  66  Mich.  277;  11  Am. 
Si  Rep.  492;  Nadam  r.  White  Rixfer  Lumber  0».,  76  Wis.  180;  80  Am.  St^ 
Rsp.  29;  (TNeta  t.  Chieago  etc  Rp  Co.,  182  Ind.  110;  MeLmm  t«  Wittkiem, 
48  Mhin.  299.    See  alee  note  toi^AorfelT.  8L  Jaepk,  24  Am.  St  Bop.  8tt. 

MAtrm  AHD  Sbbtakt  —  Durr  of  MAsran  to  Fvbhish  San  AmjAircai 
AVB  Safi  Plaob  to  Work  im.  —  It  ii  the  duty  ^  the  master  to  provide  and 
maintain  suitable  means  and  instrumentalities  for  the  conduct  of  his  busi- 
nees:  Warmear.  Maine  etc.  i?.  ^2.  Co.,  79  Me.  897;  1  Am.  St  Rep.  821;  LiUk 
Rock  etc,  Ety  Co,  t.  LevertU,  48  Ark.  3.33;  8  Am.  St  Repu  230;  Rtehmond  ete. 
JTy  Go.  T.  irormeni,  84  Va.  167;  10  Am.  St  Rep.  827;  OtHim  T. 
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JK.  J2.  Ox,  148  Maw.  143;  12  Am.  8t  Bap.  626;  LmlU  ▼.  B^eii,  116  Pft.  Si 

•28;  2  Am.  8t  Rep.  681;  W^Aatk  eic  J?V  Co.  ▼.  ilbryam  182  lad.  480| 

Mukrknd  t.  iToiifiiM  #1^  J2.  JL  Co.,  108  Mo.  261.    This  doty  •xtonds  to  tb* 

■ioinfonineo  of  o  aafo  roodwayi  MeKee  ▼•  C&ieo^  «<&  i^y  Cr.»  88  lowo,  616| 

•ad  o  projeetiiig  rook  ondangering  brakemon  ia  the  dUoharge  of  thoir  datiM 

is  a  defect  which  will  render  a  railroad  company  liable  for  injuries  reralting 

fxwn  ite  oxiatenoes  Oeorgia  Pae,  M'p  Oo»  t.  DavU^  82  Ala.  800;  26  Am.  81. 

Bop.  47.    Id  Botmer  ▼•  La  Ncm,  80  Toz.  117,  a  railroad  oompaay  waa  htU 

liable  for  injoriot  oaoaed  by  a  oolliiioii  with  a  awitoh  etand  placed  too  aaor 

tho  track,  the  court  laying  down  the  general  mle  that  a  company  ia  retpoii* 

iiblo  to  one  of  iti  aer^antc  for  injariae  snatained  withoat  fault  or  aegUgenco 

on  hia  part  from  ita  negligent  ccmatmctioa  or  erection  of  an  appondajge  of  ita 

road  which  anbjeota  ita  employeee  to  anneceaaary  haiaid  and  danger,  wUoli 

tbo  injarad  par|y  coald  aot  reaaonably  haTc  aaticipated  aad  of  whieh  ho  waa 

not  iidformed.    Similarly,  oonatmcting  aad  maintaiaiag  a  aide  track  ao  aaar 

to  a  baildiag  ia  the  yarda  of  a  railroad  compaay,  aad  ander  ita  control,  aa  to 

endanger  the  Utco  of  ita  employeee  while  awitching  cara  on  aaid  track,  ia  a 

▼iolatioa  of  the  daty  of  the  company  to  proride  a  aafe  place  for  ita  employeaa 

to  work  ia:  8wmt  r.  MkUgam  CM.  Ji,  H.  Co..  87  Mich.  660;  and  ia  aa  a^ 

tioB  agaiaat  a  railroad  oompaay  for  the  death  of  a  awitchaiaa  caaaed  1^  tho 

proximity  of  a  abed  to  a  aide  traek,  a  finding  1^  the  Jury  that  "the  abed  waa 

ao  olooe  to  the  track  aa  to  render  the  place  anneocBaarily  dangeroni  to  em- 

ployoea  ia  performing  their  datieo  at  that  place  "  ia  a  aaffident  finding  of 

defondanta'aegligeaoe:  KMkarY.  MUwauheeHe.  JLJLOo.,B(^  Wia.  684.    On 

Hio  other  head,  where  the  plaintiff  in  attempting  to  get  oat  of  aa  aah  pit 

botweea  the  raila,  from  which  he  waa  ahoveling  aahea,  waa  atrack  by  a  locoaio- 

tiro,  aad  it  waa  ahowa  that  aear  the  pit  there  waa  a  water  ping  ao  arranged 

Hiat  a  looomotire  diMharging  aahea  into  the  pit  oonld  at  the  aame  time  take 

water,  it  waa  error  ia  the  oonrt  to  aabmit  to  the  Jary  the  qaeatioa  whether 

the  rehitive  podtioa  of  tho  water  ping  and  the  atopping  place  waa  aa  imp 

proper  aad  aegligent  eonatmction:  RtkM  ▼•  New  Tcrk  ate.  A  i?.  Co,^  180 

K.  Y.  682.    Aad  a  brakemaa  b  held  to  aaanme  the  risk  of  iojary  oaaaod  by 

tbo  negligeaoe  of  the  oompaay'a  employeae  la  leariag  a  freight  oar  oa  a  aldo 

kraok  ao  aa  to  iajare  the  brakemaa  while  ridiag  ea  a  paaaiag  train:  8<kmik 

▼.  HamOalele.  JTy  Ok,  106  Ma  74. 

HBOuamcoL  —  FaoziifATB  akd  Bmon  Oavnu  See  aoteo  to  Bfmm  w* 
CUcago  eic  Jtp  Ox,  41  Am.  Bep.  68-68;  Formifr.  GMmaOmr,  42  Am.  Befw 
880-803;  Ao^t.  Demie,  47  Am.  Bep.  881;  OanifMrT.  OUg  ^ aMmmtt. 
60  Am.  Bep.  660u674;  Wim$  r.  C^n%,  68  Am.  Bop.  167-186. 
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Iir  BB  Danob. 

(S  KosTH  Dakota,  181] 

Svwnam  ov  fsi  Pbaci—  Vauditt  of  JusoMBirT.  — Whca  Bw  trUlikf 

Jury,  th«  Jnsfcioe  mttsl  enter  jndgmeDt  at  ooee  In  •ooordanoe  witb  the 

▼«rdiot|  And  meh  entry  moet  be  mAde  within  the  township  and  mtutj 

for  which  he  wee  elected. 
OntnoRABi,  TO  Wbom  Should  bb  Dibbctbd. — A  writ  of  cartimwi  emnet 

be  directed  to  an  ez-offioer  after  he  hai  parted  with  the  reoocd  wUoh 

It  ie  eonght  to  have  reviewed. 
Obbtiorabi  —  CoNCLusivBif Baa  OF  RaooBDu  —  In  reriewing  a  Jwdgment  el 

a  JQstice'i  coart  npon  a  ooinmon*law  writ  of  certiorari,  the  leoord  im* 

porte  Ferity,  and  eannot  be  eontradicted  by  the  anpplemantal  retora  el 

the  jnatioe. 
Bbbtiorarl  —  Tbb  Nbobssabt  PaBsmnnov  ABniBa  iboh  a  Bioim 

eannot  be  contradicted  by  parol  endenoa  any  man  tlun  Bw  ezpes 

worda  of  the  record  itself. 

W.  B.  Dodge  and  W.  B.  PureM,  for  the  appellant 
Benton  and  Amidon^  for  the  retpondenk 

BABTHOLoianr,  J.  The  facta  giving  rise  to  ihie  ease,  briefly 
•tated,  are  as  foUowe:  One  A.  W.  Euhn  was  justice  of  the 
peace  in  Norman  township,  Cass  County.  An  action,  properlj 
brought  on  for  trial  before  said  justice  and  a  jury  on  Janoary 
8,  1890,  at  a  point  in  said  township  agreed  upon  by  the  parties 
thereto,  and  in  which  the  petitioner  in  this  case  was  one  of 
the  defendants,  resulted  in  a  judgment  against  the  defendants. 
On  March  22, 1890,  the  petitioner  obtained  from  the  judge  of 
the  district  court  of  Cass  County  a  writ  of  certiorari  to  review 
said  judgment.  In  the  interim  the  official  term  of  said  Euhn 
had  expired  and  his  docket  has  passed  to  the  possession  of  his 
saccesBor,  one  William  O.  Dance.  The  writ  was  directed  to 
Justice  Dance,  requiring  him  to  send  up  a  transcript  of  the 
records  and  proceedings  in  the  case  and  of  all  the  pleadings 
and  papers  on  file  in  his  office  relating  thereto.  The  return 
of  this  officer  to  the  writ  showed  a  complete  and  legal  judg- 
ment. Every  entry  which  the  law  required  should  be  made 
had  been  made.  We  do  not  understand  that  this  is  ques- 
tioned. At  the  end  of  the  formal  judgment  and  preceding  the 
signature  of  the  justice,  were  the  words,  ^  Dated  at  Eindred, 
Cass  County,  N.  D.,  January  8rd,  1890.''  Eindred  is  a  village 
in  Norman  township.  When  this  return  was  in,  petitioner 
applied  for  and  obtained  a  supplemental  writ,  directed  to  Sx- 
Justice  Euhn,  requiring  him  to  return  a  foil  **statement''  of 
all  his  proceedings  in  said  action.    This  supplemental  writ 
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"Was  issued  upon  an  affidavit  tending  to  sbow  that  the  state* 
meats  in  the  record  were  in  fact  false.    When  the  response  of 
Mr.  Kuhn  to  the  supplemental  writ  was  received,  it  stated 
^h  at  when  the  verdict  of  the  jury  was  returned  he  adjourned 
court,  without  fixing  time  or  place  of  further  meeting,  and 
took  his  docket  and  went  to  the  city  of  Wahpeton,  in  Rich- 
land County,  where  on  January  5,  1890,  the  judgment  was 
entered  and  signed.    If  the  statements  contained  in  the  re- 
turn of  Ex-justice  Euhn  be  true,  he  lost  jurisdiction  of  the 
-case  when  he  adjourned  as  stated,  and  all  his  subsequent  aots 
were  without  authority.    Our  statute  (Comp.  Laws,  sec.  6104) 
requires  the  justice,  when  a  trial  is  by  jury,  to  enter  judgment 
At  once  in  accordance  with  the  verdict;  and  by  section  6109  this 
judgment  must  include  the  costs  allowed  by  law  to  the  pre- 
vailing party.     These  provisions  are  mandatory:   HtM  T. 
MaUary,  66  Wis.  355;  MeNamara  v.  Spees,  25  Wis.  639;  Brady 
▼•  Taber^  29  Mich.  199.    Nor  could  Justice  Kuhn  legally  en- 
ter judgment,  or  tax  costs,  or  exercise  any  other  judicial  funo- 
tion  outside  ti\e  township  and  county  for  which  he  was  elected* 
Section  6041,  Compiled  Laws,  requires  justices  of  the  peaoa 
to  keep  their  offices  and  hold  their  courts  at  some  place  within 
auch  county  and  township;  and  for  a  construction  of  similar 
provisions,   see  State  v.  Marvin^  26  Minn,  823,  Phillipa  v. 
Thralls,  26  Kan.  780.     But  when  the  return  of  Ex-Justice 
Kuhn  was  received,  the  defendant  moved  the  court  to  quash 
the  supplemental  writ  and  return  upon  the  following  grounds, 
among  others:  1.  That  the  writ  of  certiorari  cannot  be  di- 
rected to  an  ex-official  after  he  has  parted  with  the  record  that 
is  sought  to  be  reviewed;  2.  That  a  parol  return  made  by 
an  ex-official  is  not  competent  to  contradict  the  record  kept 
by  him  at  the  time  of  the  transactions.    This  attack  was  an* 
successful  in  the  district  court,  and  the  defendant  brings  the 
questions  to  this  court  by  appeaL 

The  points  above  specified  were  well  taken,  and  the  motion 
should  have  been  sustained.  To  sustain  the  position  that  the 
writ  of  certiorari  may  be  directed  to  an  ex-officer  after  he  has 
parted  with  the  record  respondent  relies  upon  Harrie  v.  Whil» 
ney,  6  How.  Pr.  176,  and  Conover  v.  Devlin^  16  How*  Pr.  470. 
The  oases  do  not  go  far  enough.  There  is  no  allusion  to  the 
real  point  here.  Those  eases  do  hold  that  the  writ  may  run 
to  an  ex-officer,  but  there  is  no  suggestion  that  suoh  ex-officer 
was  not  in  each  of  those  oases  in  possession  of  the  record  to 
ka  reviewed.    On  the  contrary,  in  Cimour  v«  Devlin^  16  How. 
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Pr.  470,  the  writ  directed  the  ez-offioer  ^  to  certify  to  tbie  cooit 
the  proceedings  had  before  him  in  this  matter  and  the  record 
thereof^  (the  italics  are  ours),  thus  clearly  showing  that  such 
ez-officer  had  the  record  in  his  possession.    And  to  support 
the  position  that  the  writ  was  properlj  directed  the  court 
quote  the  following  from  Bacon's  Abridgments,  **  Certiorari,*^ 
F:   **  If  the  person  who  ought  to  certify  a  record,  as  a  justice 
of  the  peace  who  hath  taken  a  recognizance,  or  a  judge  of  niti 
pr%u$  who  hath  taken  a  verdict,  or  a  coroner  who  hath  taken 
an  inquest,  die  with  the  record  in  his  custody,  the  certiorari 
may  go  to  his  executor/'    Certainly  that  authority  would 
never  be  cited  to  show  that  the  writ  could  run  to  one  not  in 
possession  of  the  record.    Neither  can  it  be  said  from  what 
appears  in  the  case  that  the  party  to  whom  the  writ  was  di- 
rected was  not  in  the  possession  of  the  record  in  Harris  ▼• 
Whitney^  6  How.  Pr.  176.    There  was  in  that  case  no  motion 
to  quash  the  return,  but  it  was  claimed  that  the  return  was 
a  nullity  on  the  authority  of  Peek  ▼.  Foot^  4  How.  Pr.  425, 
where  the  court  held  that  the  return  was  an  ofiScial  act,  and 
could  only  be  made  by  an  officer.    The  case  of  Harrie  ▼. 
Whitney^  6  How.  Pr.  176,  overrules  the  case  of  Peek  v.  Foot,  4 
How.  Pr.  426,  and  holds  that  the  return  may  be  made  by  an 
•z-officer — a  holding  that  would  be  generally  followed  to-day, 
even  as  to  the  common-law  writ,  if  such  ez-officer  stiU  re- 
tained the  record  to  be  reviewed.    It  is  true,  however,  that 
the  return  made  by  the  the  ez-officer  in  Harrie  v.  Whitneyt  6 
How.  Pr.  176,  was  of  matter  not  of  record.    So  far  ms  any  re- 
port shows,  there  was  no  transcript  in  the  return;  certainly 
there  was  nothing  in  the  return  to  contradict  the  record  made 
below.    But  how  far  short  this  case  falls  of  being  an  authority 
under  our  statute  and  in  this  state  will  become  clear  when  we 
remember  that  the  court  upheld  the  subject-matter  of  that  re- 
turn upon  the  theory — and  ezpressly  so  state — that  it  was 
competent  for  an  ez-officer  to  make  his  return  by  affidavit; 
and  that,  if  such  ez-officer  died  before  return  made,  the  case 
could  be  heard  on  the  affidavits  of  bystanders,  and  that  each 
party  could  prepare  such  affidavits  and  serve  on  opposite 
party;  thua  clearly  showing  that  in  the  judgment  of  the  court, 
under  the  statute  then  governing  them,  an  issue  of  fact  might 
be  determined  by  the  superior  court  on  certiorari    The  au- 
thorities hereafter  cited  will  show  that  such  a  proceeding  is 
unknown  under  the  common-law  writ    Our  statute  seemi 
oondusive  upon  the  point  that  the  writ  cannot  run  to  an  ei- 


Aug.  1891.]  In  BB  Dahok  771 

officer  who  has  parted  with  the  record.  Sectioii  S809,  Compiled 
Laws,  reads:  '*  The  writ  may  be  directed  to  the  inferior  courti 
tribanal,  board,  or  officer,  or  to  any  other  person  having  the 
enstody  of  the  records  or  proceedings  to  be  certified.''  It  is 
only  when  such  **  other  person ''  has  the  custody  of  the  record 
«r  proceedings  that  the  writ  can  be  directed  to  him.  Again, 
MC  5610  reads:  ''The  writ  of  certiorari  shall  command  the 
p^urty  to  whom  it  is  directed  to  certify  fully  to  the  court  issu* 
ing  the  writ,  at  a  specified  time  and  place,  and  annex  to  the 
writ  a  transcript  of  the  record  and  proceedings,  describing  or 
referring  to  them  with  convenient  certainty,  that  the  same 
may  be  reviewed  by  the  court;  and  requiring  the  party  in  the 
meantime  to  desist  from  further  proceedings  in  the  matter  to 
be  reviewed."  What  does  the  statute  mean  by  a  transcript  f 
Webster  defines  it:  '^That  which  has  been  transcribed;  a 
writing  or  composition  consisting  of  the  same  words  as  the 
original;  a  written  copy."  There  can  be  no  transcript  of  that 
which  never  had  a  prior  existence.  How,  under  that  statute, 
can  a  matter  resting  purely  in  the  memory  of  an  ex-justice, 
and  by  him  reduced  to  writing  for  the  first  time  after  the  writ 
is  served  upon  him,  have  any  standing  in  court  as  a  return 
to  a  writ  of  certiorari  f  But,  more,  the  very  definition  and 
office  of  the  common*law  writ  preclude  its  running  to  ai^« 
one  who  has  not  possession  of  the*record  to  be  reviewed.  In 
Bacon's  Abridgments  it  is  thus  defined:  '*A  certiorari  is  an 
original  writ,  issuing  out  of  chancery  or  the  king's  bench,  di- 
rected to  the  judges  or  officers  of  inferior  courts,  commanding 
them  to  return  the  records  of  a  cause  depending  before  them, 
to  the  end  that  the  party  may  have  the  more  sure  and  speedy 
justice  before  him  or  such  other  justices  as  he  shall  assign  to 
hear  the  cause."  The  substance  of  this  definition  has  never 
been  departed  firom  except  where  the  statute  has  broadened 
the  scope  of  the  writ  In  Donahue  v.  Will  Co,^  100  111.  94, 
it  is  said:  ^It  [the  writ  of  certiorari^  requires  no  return  of 
the  evidence  or  certificate  of  facts  outside  the  record,  and  the 
trial  must  be  had  upon  the  record  alone."  Again  from  the 
same  court:  ''The  common-law  writ  of  certiorari  simply 
brings  before  the  court  for  inspection  the  record  of  the  infer* 
ior  tribunal  or  body,  and  its  judgment  affects  the  validity  of 
the  record  alone — that  is,  determines  that  it  is  valid  or  in* 
valid:"  Hydap  v.  Finch,  99  111.  171.  If  only  the  record  can 
be  returned  mr  considered,  then  only  the  custodian  of  the 
record  ean  make  return.    In  Milwaviee  Iron  Co.  v.  Sehubely 
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3^  Wis.  444,  9  Am.  Rep.  591,  it  is  held  that  the  party  who 
has  the  oastody  of  the  record,  and  he  alone,  can  make  return 
to  the  writ.  Wood  on  Mandamus,  page  173,  thus  states  the 
rule:  ^  It  [the  writ  of  certiorari]  is  addressed  to  all  the  per- 
sons whose  return  is  necessary  to  enable  the  court  to  deter- 
mine the  regularity  or  validity  of  the  proceedings  of  the 
efficer  or  tribunal  sought  to  be  reviewed,  and  the  fact  that 
the  person  is  out  of  oflSce  is  no  objection  if  he  has  the  custody 
•f  the  record."  In  addition,  on  this  point,  see  State  v.  City  of 
Fond  du  Lae,  42  Wis.  287;  Crawford  v.  Tounuhip  Board,  23 
Mich.  405;  People  ▼.  Supervieore^  1  Hill,  195;  People  ▼.  Comr 
Mtsnonsrs,  30  N.  Y.  72;  StaU  ▼.  Noonan,  24  Minn.  125;  Wards- 
worth  V.  Sibley,  38  Wis.  486;  Roberte  v.  Commiseionerz,  24 
Mioh.  182;  PeopU  y.  HiU,  65  Barb.  171;  FarmingVon  River 
eie,  Co.  ▼.  County  CommWs,  112  Mass.  206;  CommonweaUh  t. 
WirUhrop,  10  Mass.  177;  Rutland  ▼.  County  Comm're,  20  PicL 
71. 

Upon  the  theory  that  the  supplemental  return  contradicts 
the  record  entries,  and  to  show  the  competency  of  such  re- 
turn for  that  purpose,  the  case  of  Blair  v.  Hamilton,  82  CaL 
50,  is  relied  upon  by  respondent  That  case  is  based  upoQ 
People  V.  Board  etc.,  14  Cal.  479,  and  Lowe  ▼.  Alexander,  15 
CaL  300.  No  other  cases  are  cited.  The  California  statute 
is  identical  with  our  own,  qo  far  as  the  scope  of  the  writ  is 
concerned,  though  their  practice  act  gives  a  wider  range  of 
investigation  under  the  writ  than  we  have;  but  that  is  imma- 
terial. But  these  cases  are  hardly  authority  for  the  position. 
In  People  ▼.  Board  etc.,  14  Cal.  479,  and  Blair  ▼.  Hamilton,  83 
Cal.  50,  it  was  held  that  the  superior  court  had  the  right  to 
have  before  it  the  evidence  on  which  the  inferior  tribunal 
based  the  conclusion  that  it  had  jurisdiction,  and  that,  where 
this  evidence  did  not  establish  jurisdiction  as  matter  of  law, 
the  action  of  the  inferior  tribunal  could  be  set  aside.  No 
eflfort  was  made  in  either  of  those  cases  to  contradict  any 
statement  of  fact  contained  in  the  record  by  matter  resting 
in  parol.  In  Loufe  v.  Alexander,  15  Cal.  300,  there  was  no 
question  on  certiorari  before  the  court  An  incidental  refer- 
ence was  made  to  the  holding  in  People  ▼.  Board  etc.,  14  CaL 
479.  The  learned  judge  who  wrote  the  opinion  in  PeopU  v. 
Board  etc.,  14  CaL  479,  used  this  language,  at  page  600:  ''The 
provisions  of  our  statute  are  merely  in  affirmance  of  the  com- 
mon law.  The  nature  and  effect  of  the  writ  remains  un« 
changed.    Its  functions  are  neither  enlarged  nor  diminished, 
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and  the  rules  and  principles  which  govern  its  operation  are 
Btill  the  same."     Our  statute  being  identical  with  that  of 
California,  of  course  all  the  decisions  under  the  common-law 
writ  should  have  proper  weight  in  this  state.     Many  of  the 
cases  already  cited  announce  in  positive  terms  that  the  re- 
▼iewing  court  can  consider  only  the  record  made  by  the  infe* 
rior  tribunal,  which  is  simply  declaring  in  another  form  that 
the  record  cannot  be  contradicted.     This  is  specially  true  of 
the  cases  cited  from  Illinois  and  Massachusetts.    The  point 
is  emphasized  that  the  record  cannot  be  contradicted,  but  the 
case  must  be  decided  upon  an  inspection  of  the  record.     la 
State  ▼.  Kemen^  61  Wis.  494,  it  is  said:  ^  Upon  a  writ  of  eer^ 
tiorari  nothing  can  be  inquired  into  except  what  appears  of 
record  in  the  inferior  court  or  body,  and  upon  the  return  ne 
parol  testimony  is  allowed  to  establish  any  issue  made  by  the 
return  to  the  allegations  contained  in  the  petition  for  the 
writ."     Weaver  v.  Lammon^  62  Mich.  866,  was  certiorari  to  a 
justice  of  the  peace.     He  made  return  of  a  transcript  of  the 
record,  and  also  of  certain  matters  not  of  record,  and  these 
matters  contradicted  the  record.     Said  the  court:  "  The  judg- 
ment as  it  appears  entered  in  the  docket  must  control.     The 
record  of  his  judgment  in  his  docket  cannot  be  contradicted  by 
his  return  to  the  writ."    That  case  cannot  be  distinguished  in 
principle  from  this  case,  except  that  the  return  of  the  extra- 
neous matter  was  an  official  act  of  the  justice  before  his  term 
expired.     Miller  v.  McCvXlough^  21  Ark.  426,  was  an  attack 
by  certiorari  on  a  justice-court  judgment.    The  petition  for 
the  writ  alleged  that  the  defendant  was  not  served  with  pro- 
cess in  the  proper  township.     The  transcript  sent  up  by  the 
justice  in  obedience  to  the  writ  showed  service  in  the  proper 
township,  but  the  defendant  in  the  certiorari  proceeding  ad- 
mitted in  open  court  that  service  was  not  made  in  the  town- 
ship stated  in  the  return.     Held,  that  on  certiorari-  the  record 
was  conclusive  even  as  against  such  admission:  See  also  Prall 
V.  Waldron^  2  N.  J.  L.  135;  Inhabitants  etc.  v.  County  CommWe^ 
5  Allen,  13;  Casddy  v.  Millerick^  52  Wis.  379.     It  is  seldom 
that  a  case  can  be  cited  so  entirely  in  point  to  the  matter  un- 
der discussion  as  is  this  last  case  from  Wisconsin.     That  case 
was  certiorari  to  a  justice  of  the  peace.     There  had  been  an 
adjournment  in  the  case,  and  it  was  claimed  that  the  justice 
failed  prior  to  such  adjournment,  or  while  the  parties  were 
present,  to  enter  in  his  docket  any  place  to  which  said  cause 
was  adjourned,  but  that  at  some  subsequent  time  he  had 
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added  to  the  docket  entry  the  following  words:  ''At  my  offioo^ 
in  the  town  of  Poysippi.  8.  B.  Halleck,  justice  of  the  peaoa.** 
It  waa  also  claimed  that  on  the  adjourned  day  the  case  wu 
not  called  at  the  office  of  the  justice,  but  at  a  town  hall  some 
miles  distant  The  justice  was  required  to  make  a  retom  as 
to  these  allegations,  and  his  return  showed  the  allegations  to 
be  true;  but  the  record  certified  up  in  obedience  to  the  writ 
showed  the  quoted  words  regularly  entered  in  connectioii 
with  the  time  of  adjournment.  The  court,  after  a  review  of 
the  authorities,  say:  **  These  decisions  clearly  indicate  that 
in  reviewing  a  judgment  of  a  justice  court  upon  a  common- 
law  writ  of  certiorari^  the  record  imports  verity  notwithstand- 
ing  the  statements  of  the  justice  to  the  contrary,  even  upon 
matters  of  jurisdiction.  The  cases  also  dispose  of  the  que^ 
lion  as  to  the  place  of  calling  the  suit  at  the  time  to  which  it 
waa  adjourned.  Upon  such  a  writ  it  must  be  conclusively 
presumed  that  it  was  called  at  his  office.  To  allow  the  r^ 
turn  to  have  any  effect  as  against  the  record  and  the  prs- 
aomptions  arising  from  it  would  be  to  authorise  issues  of  Caot 
as  to  what  did  or  did  not  occur."  To  our  minds,  the  conda- 
sion  thus  reached  is  unavoidable  on  principle.  To  permit 
the  record  to  be  impeached  by  the  recollections  of  the  justice 
is,  in  effect,  contradicting  the  return  by  parol  evidenoe;  and 
there  is  such  an  avalanche  of  authority  against  that  proceed- 
ing that  no  one  would  claim  that  it  could  be  done.  If  the 
supplemental  return  was  properly  received  in  this  case,  then 
we  are  reduced  to  this  position:  When  Justice  Dance  certified 
the  record  in  obedience  to  the  writ,  had  the  petitioner  sought 
to  bring  in  Ex-justice  Kuhn,  and  show  by  his  affidavit  or  his 
oral  testimony  in  open  court  that  the  statements  in  the  record 
were  untrue,  such  a  course  would  not  have  been  tolerated  for 
a  moment  But  Mr.  Kuhn,  a  private  citiaen,  is  allowed  to 
make  an  unsworn  statement  out  of  court,  dignify  it  with  the 
name  of  a  ^  return,'*  and  by  the  magic  of  that  name  the  state- 
ment is  powerful  enough  to  scatter  a  record  which  the  same 
matter,  coming  from  the  same  party  under  the  solemnity  of 
an  oath,  would  be  powerless  to  touch.  Further,  the  statute 
makes  the  transcript  prima  facie  evidence  of  all  the  facts 
therein  stated.  The  supplemental  return  contradicts  the 
transcript.  The  transcript  is  entitled  to  as  much  weight  as 
tie  unsworn  statement  of  a  private  citixen.  Suppose  the 
truth  of  that  statement  be  questioned,  how  is  a  court  to  reach 
s   iecision?    No  evidence  can  be  introduced  to  fortify  or  do- 
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tewLt  either  the  transeript  or  the  Btatement.  By  what  instru* 
mentality  is  the  court  to  solve  the  dilemma  ?  By  the  allow* 
Anoe  of  the  sapplemental  return  an  issue  of  fact  would  be 
ibrmed  in  a  proceeding  where  the  trial  of  an  issue  of  fact  is 
positively  prohibited  by  law.  It  is  true  that  in  nearly  all 
'the  states  there  now  exists  some  form  of  statutory  writ  of  eer^ 
tinrari  broader  in  its  scope  and  more  flexible  in  its  operation 
t.ban  the  common-law  writ  to  which  we  i^re  confined. 

It  is  urged  upon  us,  however,  that  the  return  to  the  supple- 
mental writ  does  not,  in  fact,  contradict  the  record  of  the  jus* 
tice  as  the  statute  requires  it  to  be  kept;  that  the  statute 
nowhere  requires  the  justice  to  enter  the  time  or  place  of  en* 
tering  judgment;  and  that  the  words,  *'  Dated  at  Kindred^ 
Cass  County,  N.  D.  January  8rd,  1890,"  not  being  required  by 
•tatnte,  form  no  part  of  the  record  proper,  and  hence  can  be 
eontradicted  by  parol.  It  is  true  that  entry  is  not  specially 
enjoined.  We  may  erase  it,  and  still  the  difficulty  is  not  re* 
moved,  because  the  facts  stated  in  that  entry  are  necessarily 
presumed  from  what  the  law  does  require  to  be  made  matter 
of  record.  In  every  case  in  justice  court,  when  all  the  entries 
that  the  law  requires  to  be  made  are  made  (and  there  is  no 
<slaim  that  the  transcript  as  returned  in  this  case  does  not  show 
all  the  entries  required  by  statute),  the  record  must  necessarily 
«how  a  valid  judgment;  otherwise  a  judgment  of  a  justice  of 
the  peace  could  not  be  proven  by  the  docket  or  a  transcript 
thereofl  But,  as  we  have  already  seen,  the  judgment,  in  order 
to  be  valid,  must  be  entered  at  once  on  the  return  of  the  ver- 
dict, and  the  justice  must  make  the  entry  while  in  the  proper 
township  and  county.  Hence,  in  this  case,  with  the  quoted 
entry  erased,  we  must  presume  from  the  record  that  the  judg« 
ment  was  entered  on  January  8,  1890,  in  Norman  township, 
Cass  County,  North  Dakota;  otherwise  we  would  have  a  judg- 
ment containing  every  entry  that  the  statute  requires,  yet  void 
on  its  face.  To  allow  the  necessary  presumptions  arising  from 
a  record  to  be  contradicted  by  parol  would  be  just  as  fatal  to 
a  record  in  every  case  as  to  allow  the  express  words  of  the  rec- 
-  ord  to  be  contradicted.  In  Cassidy  v.  Milleriek^  52  Wis.  879, 
the  justice  stated  that  he  called  the  case  at  the  town  hall 
three  miles  from  his  office,  but  the  court  said:  "  Upon  such  a 
writ  [certiorari]  it  must  be  conclusively  presumed  that  it  was 
called  at  his  office.  To  allow  the  return  to  have  nny  effect  as 
against  the  record  and  the  presumptions  arising  from  it,  would 
i>e  to  authorize  issues  of  fact  as  to  what  did  or  did  not  occur." 
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The  evil  that  would  resalt,  in  cases  of  this  character,  from 
holding  that  the  record  imports  verity,  18  far  less  than  tha- 
evil  that  would  result  from  permitting  court  records  to  be 
frittered  away  by  the  memory  of  man.  Nor  do  we  think  the 
petitioner  was  without  remedy  in  this  case;  but  that  ques- 
tion, while  important,  is  not  controlling.  It  often  happens 
that  a  party  is  without  remedy  except  against  the  offending 
oflScial.  It  was  well  said,  in  Cassidy  y.  AliUertck^  52  Wis.  379: 
^'The  question  is  not,  whether  the  defendant  had  a  remedy^ 
but  was  he  entitled  to  the  one  he  sought  in  this  writ  7"  For 
the  reasons  above  stated,  the  district  court  is  directed  to  re- 
verse its  judgment,  and  quash  the  supplemental  writ  and  the 
return  thereto.    All  concur. 

Corliss,  C.  J.  I  concur  on  the  ground  that  the  record  of 
the  case  showed  that  the  judgment  was  entered  at  the  proper 
time  and  place,  and  that  this  record  cannot  be  overthrown 
by  the  parol  return.  There  can  be  no  stronger  presumption 
that  an  officer  will  make  a  false  record  than  that  he  will  make 
a  false  return.  The  issue  between  the  record  and  the  return 
cannot  be  litigated;  and  as  one  or  the  other  must  prevail,  it 
is  consonant  with  sound  principle  to  give  verity  to  the  record. 

Jusnon  OF  PbacB'Jcoombi9T — Tun  ov  Entbt.— Wheo  a  justica  ot 
the  peace  fails  to  enter  judgment  withia  niaety  days  after  a  verdict  has  been 
rendered  in  the  case,  a  jadgment  then  rendered  by  him  is  withont  jarisdie- 
tion,  and  voids  TonUinmii  v.  LUKe^  82  Iowa,  82;  31  Am.  St.  Repw  468,  and 
noto. 

CsanoRAai— To  Whom  shovld  bb  DnuoTBOb  —The  police  judge  who 
presided  at  the  trial  to  be  reviewed  on  eertiortui  it  still  competent  to  perfect 
his  answer  to  the  eerUcrari^  though  he  has  retired  from  oflSce  and  become 
assistant  city  attorney,  if  it  does  not  appear  that  he  has  taken  any  part  ae- 
•mbmI  in  tha  mrtiorari  case:  PhUtip*  v.  AUatiia,  S7  Oa.  SSL 
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[2  NoBTB  Dakota*  246.) 

HaoRAKio's  LiBKS.  —  A  lien  for  labor  or  material  la  paramount  to  the  lien 
•I  a  mortgage  executed  after  the  building  was  oommenoed.  bat  before^ 
sneh  labor  or  material  was  furnished. 

Mbchahio's  Libns  vob  ADDrrioNs,  Elarobmbnts,  ok  ALnnuTiom,  aiede 
after  a  building  is  finished,  do  not  attach  from  the  oommencement  of  the 
original  building,  but  only  from  the  commencement  of  auoh  addition^ 
enlargements,  or  alterations. 

Mbohanio*8  Libns.  —  Though  a  Chanob  ib  thb  Plav  ov  a  Buildovo,  or 
of  some  part  thereof,  is  made  while  it  is  in  process  of  oonatmotioo,  a  lis» 
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for  labor  or  matariali  fumithed  In  eonnection  with  rach  change  attaeha*- 
AS  of  tho  data  of  tho  oommonooment  of  the  buildiag,  and  takes  preoe* 
denco  oror  any  mortgage  exsontsd  after  ineh  oommencement  and  be  faro- 
sach  change  in  plan,  although  the  mortgagee,  in  naaking  bis  loan,  took 
into  consideration  the  plans  and  specifications  of  the  building  as  than 
existing,  and  advanoed  safficient  money  to  baTo  onrried  them  oat  had 
they  not  been  changed. 

Action  to  foreclose  a  lien.    Judgment  for  plaintifll    Do-^ 
fendaDt  appeals. 

Burke  Corbett^  for  the  appellant. 
Fred.  B.  Laihropy  for  the  respondent 

Bartholomew,  J.    This  is  a  contest  for  priority  between 
plaintiff,  the  Haxtun  Steam  Heater  Company,  a  meohanic'a 
lien  holder,  and  the  defendant,  the  Dakota  Investment  Com- 
pany, a  mortgagee.    There  was  a  decree  below  for  the  plain- 
tiff,  and  the  investment  company  appeals.     Section  6478  of 
omr  Compiled  Laws  reads  as  follows:   **The  liens  for  labor 
done  or  things  furnished  shall  have  priority  in  the  order  of 
the  filing  of  the  accounts  thereof,  as  aforesaid,  and  shall  be 
preferred  to  all  other  liens  and  encumbrances  which  may  be 
attached  to  or  upon  said  building,  erection,  or  other  improve- 
ment, and  to  the  land  on  which  the  same  is  situated,  or  either 
of  them,  made  subsequent  to  the  commencement  of  said  build- 
ing, erection,  or  other  improvement"    The  unquestioned  facts 
are  these:  One  Gordon  was  the  owner  of  certain  lots  in  the 
city  of  Grand  Forks,  upon  which  he  desired  to  erect  an  hotel 
bailding.     On  August  12, 1889,  he  commenced  the  erection  of 
said  building.     August  17,  1889,  Gordon  executed  to  the  ap- 
pellant a  mortgage  upon  said  lots  for  the  sum  of  $10,550;  that 
said  mortgage  was  properly  recorded  on  August  19, 1889;  that 
in  October,  1889,  Gordon  entered  into  a  contract  with  the  re- 
spondent, by  which  respondent  agreed  to  place  a  steam  heat* 
ing  apparatus  in  said  building,  which  was  furnished  and  put 
in  place  in  November  and  December  of  that  year,  and  before 
the  completion  of  the  building;  and  within  the  required  time 
respondent  furnished  and  filed  the  necessary  documents  to 
perpetuate  its  lien  for  the  unpaid  amount  due  for  such  heat- 
ing apparatus.    The  appellant  introduced  certain  evidence, 
which,  on  motion  of  respondent,  was  subsequently  stricken 
ont  by  the  court  as  immaterial.     This  action  of  the  court  is 
assigned  as  error.    The  rejected  evidence  showed  that  before 
the  building  was  commenced,  Gordon  procured  an  architect 
to  make  plans  and  specifications  therefor;  that  there  was  no 
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general  contractor  for  the  erection  of  the  bailding^  bat  that 
Gordon  contracted  with  TariouB  parties  for  different  lines  of 
material  and  work  as  the  same  were  needed;  that  said  plans 
and  specifications  were  always  used  as  the  basis  upon  which 
such  contracts  were  made;  that  said  plans  and  specifications 
contemplated  heating  said  building  with  stoves,  and  not  bj 
steam,  but  included  a  smoke  stack  for  future  use,  as  it  would 
be  cheaper  to  put  it  in  then  than  afterwards;  that  said  plans 
and  specifications,  and  the  submission  of  bids  by  difierent 
contractors  thereunder,  formed  the  basis  upon  which  appel* 
lant  made  the  loan  to  Gordon;  that  after  such  loan  was  per- 
fected, and  the  mortgage  executed  and  recorded,  the  plans 
for  said  building  were  so  far  changed  as  to  substitute  a  steam 
beating  apparatus  for  stoves;  that  said  change  was  made  at 
the  solicitation  of  respondent's  agent,  and  when  made,  and 
when  the  contract  for  the  steam  heating  apparatus  was  entered 
into,  respondent  had  both  actual  and  constructive  notice  of 
the  mortgage  to  the  appellant.  This  statement  uncovers  the 
contention  of  the  parties.  Respondent  claims  that  under  the 
statute  its  lien  has  priority  over  any  mortgage  on  the  lots 
made  subsequent  to  the  commencemont  of  the  building,  al- 
though prior  to  the  time  when  respondent  made  its  contract 
with  Gordon  and  furnished  any  part  of  its  labor  and  mate- 
rials. The  appellant,  on  the  other  hand,  insists  that,  as  it 
parted  with  its  money,  and  took  its  security  on  the  basis  of 
the  plans  and  specifications  as  they  then  existed,  it  is  by  law 
entitled  to  priority  over  any  lien  for  labor  or  materials  sub- 
sequently furnished  for  purposes  not  then  contemplated  in  the 
plans  and  specifications  of  the  building  then  being  erected; 
that  as  to  the  steam  heating  apparatus  furnished  by  respond- 
ent, it  was  so  far  a  change  of  and  enlargement  upon  the  origi- 
nal building  that,  as  to  it,  and  the  inception  of  a  lien  there- 
for, the  building  was  not  commenced,  in  the  sense  of  the  stat- 
ute, until  the  contract  for  such  apparatus  was  entered  into. 
All  of  the  errors  assigned  are  but  different  methods  of  bring- 
ing forward  this  one  claim,  and  the  case  presents  bat  the  sin* 
gle  question. 

Mechanic's  lien  statutes,  containing  provisions  similar  to 
or  identical  with  the  section  quoted  from  our  statute,  exist  in 
many  of  the  states  and  have  been  frequently  before  the  courts. 
The  precise  point  here  raised  has  not  been  often  ruled,  nor, 
unfortunately,  have  the  rulings  been  uniform,  yet  we  are  clear 
that  the  holding  of  the  lower  court  has  the  support  of  the  de- 
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cided  weight  of  aathority  aa  well  as  Bound  principle.    Appel- 
lant cites  us  to  the  case  of  Welch  y.  Porter,  63  Ala.  232.    That  • 
ease  was  decided  under  a  statute  which  declares  that  the  lien 
conferred  thereby,  *' should  attach  and  be  preferred  to  all  other 
encumbrances  which  maj  be  attaclied  to  or  upon  such  build* 
ings,  erections,  or  other  improvements,  or  the  ground,  or  either 
of  them,  subsequent  to  the  commencement  of  such  buildings 
or  improvements.''    It  must  be  admitted  that  this  case  fully 
•QStains  appellant's  position,  and  goes  even  further,  for  the 
court  say:  ^'Nor  do  we  doubt  that  when,  by  the  terms  of  the 
contract,  one  person  is  to  do  the  labor  and  another  is  to  fur- 
nish the  material,  the  lien  of  each  attaches  from  the  time  he 
commences  the  performance  of  his  contract."     And  again: 
^  If  he  were  to  hold  that  because  a  building  had  been  com- 
menced, a  subsequent  contractor  or  material  man  could  acquire 
a  lien  which  would  take  precedence  over  an  intervening  en- 
cumbrance, we  think  we  would  shock  the  moral  sense  of  the 
profession  and  fail  to  carry  out  the  intent  of  the  legislature." 
In  that  case  there  was  no  question  of  alteration  in  the  ori- 
ginal plans,  or  enlargement  upon  the  building,  and  the  court 
holds  that  the  lien  of  each  mechanic  or  material  man  attaches 
only  from  the  time  he  commences  the  performance  of  his  con- 
tract.    The  case  stands  alone,  however.     No  other  case  can 
be  found  going  to  the  same  extent.     Appellant  also  cites  in 
irapport  of  its  position  Soule  v.  Dawes^  7  Cal.  576.     But  in  that 
case  the  facts  were  of  an  entirely  different  character.    There 
the  lot  owner  entered  into  a  contract  for  the  erection  and  com- 
pletion of  a  building  for  a  consideration  certain,  to  be  paid 
part  in  money  and  part  by  the  conveyance  to  the  contractors 
of  certain  other  realty.     While  the  building  was  in  progress 
of  erection  the  owner  mortgaged  the  property  where  the  build- 
ing  stood  to  a  party  who  was  thoroughly  conversant  with  the 
terms  of  the  contract  with  the  contractors.    After  the  building 
was  completed  the  contractors  waived  the  coTnveyance  of  the 
realty  that  was  to  be  taken  in  part  payment,  and  took  the 
owner's  note  for  the  amount,  and  subsequently  filed  a  lien 
and  sought  to  have  it  declared  superior  to  the  mortgage.    But 
the  court  held  that  the  parties  could  not  change  the  terms  of 
payment  to  the  detriment  of  the  mortgagee.     The  language 
used  by  the  California  court  was  entirely  pertinent  to  the 
facts  in  that  case,  but  certainly  never  was  intended  to  apply 
to  the  facts  of  a  case  like  the  one  before  us.    This  case  was 
again  before  the  supreme  court  in  14  Cal.  247.    At  that  time 
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a  new  element  was  introduced  into  the  case  in  the  form  of  a 
« claim  for  extra  work  not  covered  by  the  compenaatioQ  fixed 
la  the  original  contract  The  court  allowed  the  claim  u 
superior  to  the  mortgage,  but  upon  the  theory  that  the  extra 
work  was  done  with  the  mortgagee's  knowledge  and  withoot 
any  objection  on  his  part,  and  the  language  used  woold  indi* 
cate  that  the  claim  would  not  have  been  allowed  under  other 
circumstances*  The  cases  that  hare  held  that  the  lien  for 
labor  or  material  was  paramount  to  the  lien  of  the  mortgage 
executed  after  the  building  was  commenced,  but  before  such 
labor  or  material  was  furnished,  are  very  numerous.  The 
leading  ones  are  NeiUon  v.  Iowa  etc  Ry  Co.^  44  Iowa,  71;  Dubot* 
V.  Wilion,  21  Ma  213;  American  F.  Ins.  Co.  v.  Pringle^  2  Serg. 
&  R.  188;  Qordwn  v.  Torrey^  15  N.  J.  £q.  112;  82  Am.  Dec. 
273;  Meyer  ▼.  Comirwiiion  Co.,  100  U.  S.  457;  Davie  y.  BiU- 
land,  18  Wall  659;  Parrieh'e  Appeal,  83  Pa.  St  111;  Manhai-^ 
tan  L.  Ine.  Co.  v.  Patdieon,  28  N.  J.  £q.  304.  In  some  sUtes, 
also,  the  mechanic's  lien  attaches  to  the  particular  structuro 
or  improvement  for  which  the  labor  or  materials  were  fur- 
nished, in  preference  to  a  mortgage  on  the  land  executed  prior 
to  the  commencement  of  such  structure  or  improvement:  Seo 
Brooke  v.  Railway  Co.^  101  U.  S.  443,  and  oases  there  cited. 
But  this  is  only  true  where  such  structure  or  improvement  ia 
of  such  a  nature  and  so  built  that  it  can  be  sold  separately, 
and  severed  and  removed  without  injury  to  the  realty  as  it 
existed  prior  to  the  building  of  such  structure  or  improvement: 
OeieheU  v.  AUen,  34  Iowa,  559;  Equitable  L.  Ine.  Co.  ▼.  Slye^ 
45  Iowa,  615.  It  has  also  been  repeatedly  held  that  when  a 
building  was  once  finished,  the  lien  for  labor  or  material  sub* 
sequently  furnished  for  additions,  enlargements,  or  alterations 
thereto  did  not  attach  from  the  commencement  of  the  original 
building,  but  only  from  the  commencement  of  such  additions, 
enlargements,  or  alterations:  See  Phillips  on  Mechanic's  Liens, 
sec.  2S0,  and  ctfses  cited.  The  cases  where  the  subsequent 
labor  or  materials,  for  which  a  lien  superior  to  the  intervening 
mortgage  is  claimed,  were  furnished  and  used  in  the  construe- 
tion  of  the  building  before  its  completion,  but  for  purposea 
not  oontemplated  in  the  original  plans,  or  when  the  mortgage 
was  executed,  are  less  numerous.  Phillips  on  Mechanic's 
Liens  thus  states  the  principle:  ^The  criterion  woold  seem 
to  be  that  everything  done  before  the  building  is  finished, 
according  to  the  original  plan  or  design,  whether  agreeably  to 
that  plan  or  noty  may  be  made  the  subject  of  a  lien  which 
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will  relate  back  to  the  period  when  the  building  waa  com* 
menced,  to  the  exclasion  of  intervening  encumbrancea.  •  •  •  • 
So  long  aa  any  part  of  a  building  is  incomplete  the  whole  ia 
•o,  and  may  be  moulded  into  any  ahape  to  auit  the  wishea  of 
the  owner,  without  excluding  the  alteratioua  so  made  from 
the  benefit  of  the  lien  law: "  Sec.  220. 

Norrig'i  Appeal^  30  Pa.  St  122,  is  an  instructive  case,  and 
discusses  many  of  the  principles  that  ought  to  govern  this 
case.  In  that  case  a  party  commenced  the  erection  of  a  build- 
ing  for  the  purpose  of  manufacturing  saws  by  hand*  Before 
it  was  entirely  completed  he  conceived  the  idea  of  changing  it 
into  a  steam  manufacturing  establishment,  which  required 
the  erection  of  additional  buildings  and  the  outlay  of  much 
more  money.  He  paid  off  all  mechanic's  claims  up  to  that 
date,  and  mortgaged  the  premises.  Subsequently  he  began 
the  erection  of  the  additional  buildings  which,  when  com- 
pleted, formed,  with  the  building  first  erected,  one  establish- 
ment. A  lien  was  filed  for  labor  and  material  that  went  into 
the  additional  buildings,  but  the  court  held  such  lien  junior 
to  the  mortgage,  on  the  ground  that  the  steam  manufacturing 
establishment  was  an  entirelv  different  structure  from  the  one 
first  erected,  and  was  not  commenced  until  the  additional 
buildings  were  commenced.  Judge  Sharswood  in  his  opinion, 
adopted  by  the  court,  says:  "The  true  question  then  is,  waa 
the  whole  establishment  erected  on  substantially  one  plan 
and  design  from  the  commencement,  or  was  the  plan  or  de* 
«ign  so  materially  changed  during  the  progress  of  the  work  as 
to  make  the  whole  a  different  building  from  that  which  was 
or  would  have  been  erected  had  no  such  change  taken  place? 
I  use  this  language  cautiously,  to  exclude  the  idea  that  any 
project  of  subsequent  alteration  whether  vague  or  certain, 
whether  entertained  at  the  commencement  or  suggested  dur- 
ing the  progress  of  the  building,  and  not  embodied  in  the 
Actual  plan  upon  which  it  was  commenced  and  carried  on, 
eoold  make  any  difference.'*  Further  on  be  says:  "  It  may 
be  safely  conceded  that  unimportant  alterations  in  the  plan, 
«ach  as  the  height  or  number  of  the  stories,  the  arrangement 
«nd  finish  of  the  rooms,  or  even  the  addition  of  one  or  more 
oothouaes,  not  materially  altering  its  character,  would  not 
Affect  the  rights  of  subsequent  claimants."  See,  also,  Pennoek 
T.  Hoover^  6  Rawle,  307;  Equitable  L.  In$.  Co.  v.  Slye^  45  Iowa, 
615.  In  this  case  the  heating  apparatus  was  furnished  and 
flaoed  in  the  building  in  the  course  of  its  erection.    That  it 
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became  a  part  of  the  structure  is  not  questioned.  The  law 
would  presume,  in  the  absence  of  all  testimony,  that  the  beat- 
ing apparatus  augmented  the  value  of  the  building  in  an 
amount  equal  to  its  cost  The  building,  when  completed, 
was  the  same  building  that  was  commenced  before  the  mort- 
gage was  given.  **The  purpose  of  its  design  *'  was  in  no  man- 
ner changed.  It  had  the  same  dimensions,  the  same  general 
arrangement,  and  was  furnished  and  fitted  for  the  purpoees 
originallj  intended.  That  it  was  heated  in  a  different  man- 
ner is  of  no  more  significance  than  would  have  been  the  addi- 
tion of  another  coat  of  paint  or  plaster.  From  the  time  of  its 
commencement  there  was,  so  far  as  the  record  shows,  no  cessa- 
tion or  delaj  in  its  erection  until  it  was  completed.  It  is  idle 
to  say  that  there  can  be  two  points  of  time  at  which  such  a 
building  is  commenced.  We  cannot  add  to  the  statute- 
These  statutes  have  generally  been  liberally  construed  to  give 
effect  to  the  benefits  they  are  intended  to  secure.  To  deny 
the  respondent  a  lien  for  its  labor  and  materials  that  went 
into  that  building,  superior  to  the  lien  of  a  mortgage  that, 
confessedly,  was  executed  five  days  after  the  building  was 
commenced,  would  be  in  dear  disregard  of  the  statute.  It 
may  be  that  there  is  an  element  of  hardship  in  it.  It  may  be 
that  the  mechanic  or  material  man  could  protect  himself  by 
searching  the  record,  but  experience  shows  that  line  of  busi* 
ness  is  not  usually  done  in  that  manner.  It  may  be  that  the 
person  who  takes  a  mortgage  upon  realty  whereon  a  building 
is  in  process  of  erection  assumes  some  risks  that  he  cannot 
accurately  measure.  But  so  the  law  is  written.  Nor  is  there 
any  great  hardship  in  it  The  mechanic  or  material  man  is 
entitled  to  no  lien  until  he  has  augmented  the  value  of  tbe 
property,  and  then  only  to  the  amount,  theoretically  and  pre- 
sumptively, of  such  augmented  value.  This  increased  value 
of  his  security  is  directly  beneficial  to  the  mortgagee.  It  is 
true  that  to  save  his  mortgage  lien  he  may  be  required  to 
make  an  increased  investment  in  the  security,  but  the  in* 
creased  investment  is  measured  by  the  increased  value.  One 
lien  or  the  other  must  be  superior,  and  the  legislature,  in  its 
wisdom,  has  seen  proper  to  require  that  the  mortgagee  should 
take  care  of  the  mechanic's  lien — usually  insignificant  in 
amount  as  compared  with  the  mortgage — rather  than  the 
mechanic,  often  a  day  laborer,  should  take  care  of  the  mort- 
gage of  the  capitalist  As  under  the  statute  the  respondent's 
lien  was  superior  to  the  lien  of  appellant's  mortgage,  the  ex- 


Not.  1891.]  Davis  v.  Bronson.  783 

eladed  endenoe  was  immaterial,  and  the  conclusions  of  law 
drawn  by  the  trial  court  from  the  undisputed  facts  were  en- 
tirely correct.    Judgment  affirmed.    All  concur. 

MsoBANio's  Lmis— Faioairr  ov.  —  If  a  mortgagee  of  a  raflwaj  and  Its 
rolling  ttoek  permito  it  to  remain  in  the  nee  and  poeseeeion  of  the  mortgagor, 
and  a  loeomoure  beoomee  in  need  of  repair,  and  ia  intrasted  to  a  mechanio 
to  repair,  he  hae  a  lien  thereon  which  has  preoedenoe  of  the  lien  of  the  mort- 
gage: WatU  T.  Sweeneif,  127  Ind.  116;  22  Am.  St.  Rep.  615,  and  note.  A 
mechanic's  lien  takes  the  precedence  over  a  mortgage  lien  which  originated 
mbaeqnently  to  the  oommenoement  of  the  house:  Farmem*  Bank  r.  }VHuloWf 
B  Minn.  86;  74  Am.  Deo.  740,  and  note;  bat  a  mortgage  npon  the  legal  estate 
lor  purchase  money  is  entitled  to  priority  over  a  mechanio's  lien  against  the 
equitable  estate  of  therendee  under  a  contract  of  salet  Oampbeil  and  Pharo*9 
Appeal,  36  Pa.  St.  247;  78  Am.  Dea  875,  and  note.  A  mechanic's  lien  pre- 
Tails  over  that  of  a  Tender  if  the  contract  of  sale  provided  that  the  rendee 
■bonld  go  on  and  bnild  npon  the  premises:  ffenderton  t.  Oonntlljf^  123  IlL  98t 
6  Am.  St  Bepw  490;  bnt  see  OUUspU  t.  Bradford^  7  Yerg.  168;  27  Am.  Deo. 
494,  and  note.  A  prior  encumbrancer  has  the  first  lien  on  the  land  as  un- 
improred,  and  the  mechanic  has  a  first  lien  on  the  building:  North  Prttbjf* 
$grkm  Chureh  r.  Jemie,  82  111.  214;  83  Am.  Dec.  261,  and  note.  The  claimant 
of  a  mechanio's  lien  anterior  to  a  homestead  right  may  enforoe  his  lien  with* 
out  any  reference  whatever  to  such  homestead  right:  TuUU  t.  Howe,  14  Minn. 
145;  100  Am.  Deo.  205.  As  to  the  priority  between  a  certain  chattel  mort- 
gage and  a  mechanic's  lien,  see  KendaU  Mfg*  Co.  ▼.  Bundle,  78  Wis.  150.  A 
mechanic's  lien  is  eqnal  to  that  of  a  judgment  —  it  cannot  be  superior  to  it: 
Beeft  T.  LudingUm,  13  Wis.  27t>;  80  Am.  Dec  741,  and  note. 

MiCHAMio's  Lnv  —  EmoT  ov  ALTSBA^noir  ov  CoNTaAor.  —  A  builder's 
Uen  ia  not  waived  by  the  fact  that  the  original  contract  has  been  changed  in 
■maU  particulars  by  mutual  consent,  and  the  time  for  completing  it  ia  ez« 
tondedi  Jfon^ondba  t,  Deae^  14  Ala.  83;  48  Am.  Dee.  84^ 
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[2  NoBTH  Dakota,  800.] 

ObimAon— EiORT  ov  Oiri  Party  to  Finish  PiaioBMAiroi  Ama  rmm 
Othie  has  Rbpudiatsd  the  Aorsbmbnt.  —  A  contracting  party  who 
has  certain  things  to  do  under  his  contract,  has  no  right  to  proceed  te 
ezeoate  it  after  he  has  been  notified  that  the  other  party  to  the  contract 
will  not  stand  by  his  compact;  and  the  mere  fact  that  the  contract  has 
been  made  with  several  joint  contractors,  while  the  refusal  to  perform 
has  emanated  from  only  one  of  them,  does  not  affect  the  operation  of  the 
rule.  Hence,  when  one  has  agreed  to  erect  a  building  for  two  persons 
who  haTO  bound  themselves  jointly  to  pay  a  certain  sum  for  the  work, 
bnt  before  entering  upon  the  performance  of  the  work,  is  notified  by  one 
of  those  persons  that  he  will  not  carry  out  hb  part  of  the  oontraot^  the 
allowable  and  only  proper  course  is  to  treat  the  contract  as  broken  by 
holh  the  joint  contractors  and  sue  for  damages.  The  party  who  has 
aotttraoted  to  erect  the  bnilding  cannot,  under  suoh  oiroamstances»  ge 
HI  sad  eomplets  it^  and  recover  the  contract  pries. 
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0€org$  W,  Newton^  for  the  appellanL 

Moer  and  Harriif  for  the  reepondents. 

Corliss,  0.  J.  The  theory  od  which  plidntifft  were  tl- 
lowed  to  reooifv  against  the  appellant  was,  that  they  hid 
fully  performed  on  their  part  all  the  conditions  of  an  agro^ 
ment  with  appellant  and  others  to  erect  and  equip  a  creamery 
at  La  Moure,  in  this  state.  We  are  compelled  to  reverse  tba 
judgment,  because  it  appears  that  the  plaintiffs  were  not 
justified  in  proceeding  with  the  work  under  the  contract  for 
the  purpose  of  charging  the  appellant  with  the  fnll  amount 
which  he  and  his  copartner  agreed  to  pay  as  their  share  of 
the  contract  price,  as  it  is  undisputed  that  the  appellant  broke 
the  contract  the  day  after  it  was  made,  and  plaintiff's  received 
notice  of  his  determination  not  to  carry  out  the  agreement  on 
his  part  on  the  second  day  after  the  contract  was  entered  into. 
This  was  before  they  had  taken  any  steps  under  it.  Appel- 
lant could  not,  under  the  facts  of  this  case,  rescind  the  agree- 
ment without  the  assent  of  all  parties  thereto.  Nor  ii  it 
claimed  that  he  did  rescind  it.  The  utmost  that  can  be  urged 
is  that  he  arbitrarily  refused  to  perform  his  part  of  the  con- 
tract This  would  subject  him  to  an  action  for  damages  for 
breach  of  the  contract  But  the  plaintiffs  could  not,  in  the 
face  of  this  refusal  on  his  part  to  perform,  undertake  and 
carry  to  completion  the  work  under  the  contract  to  be  peiw 
formed  by  them,  and  thereupon  insist  that  they  were  entitled 
to  recover  from  the  appellant  his  share  of  the  contract  price. 
The  authorities  are  very  clear  on  this  point:  Bishop  on  Con- 
tracts, sees.  837-841;  Danforth  v.  Walker,  87  VL  289;  40  Vt 
257;  Moline  Scale  Co.y.  Seed,  62  Iowa,  807;  85  Am.  Rep.37S; 
City  of  Nebraska  v.  Nebraska  City  etc.  Coke  Co,,  9  Neb.  839; 
Clark  V.  Manigliay  1  Denio,  317;  48  Am.  Dec.  670;  BvOlerr. 
BuOer,  77  N.  Y.  472;  83  Am.  Rep.  648.  No  damages  for 
breach  of  the  contract  by  the  appellant  were  proved,  nor  wai 
there  any  allegation  of  such  damages.  The  action  was  upon 
the  contract  to  recover  the  contract  price,  and  not  for  damage! 
for  breach  of  it  For  this  vital  ernw  the  judgment  ia  reversed, 
and  a  new  trial  ordered.    All  concur. 

OH  BBHSABINO^ 

It  Is  urged  that  Radish  v.  Young,  108  TIL  170,  48  Am.  Rep. 
648,  and  Roebling's  Sons*  Co.  v.  Lock  Stiteh  Fence  Ce.,  180  HL 
€60,  are  conclusive  in  favor  of  the  doctrine  that  oim  party  to 
a  oontraei  oannot,  by  notice  of  his  determination  not  to  pe^ 
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tomxiy  gi^en  before  the  time  to  begin  performanoe  has  arrived, 
•create  such  a  breach  of  the  contract  as  will  compel  the  other 
party,  who  does  not  assent  to  the  breach,  to  treat  the  contract 
MB  then  broken,  and  limit  him  to  the  recoverj  of  such  dam* 
«ge8  as  are  proper  on  the  basis  that  the  contract  is  then 
broken.  These  cases  do  sustain  such  a  doctrine,  and  it  is 
undoubtedly  an  elementary  rule  of  law.  The  full  scope  of 
these  and  kindred  decisions  is,  that  the  person  who  has  not 
broken  his  part  of  the  compact  may,  at  his  option,  extend  to 
the  person  who  has  signified  his  purpose  to  violate  the  agree- 
ment,  an  opportunity  for  repentance,  measured  by  the  time 
to  elapse  between  the  refusal  to  perform  and  the  date  when 
performance  is  to  commence.  He  may,  and  some  cases  hold 
that  he  must,  treat  the  contract  as  subsisting,  not  for  the  pur* 
pose  of  performing  it  in  the  face  of  a  persistent,  unchangeable 
refusal  of  the  other  party  to  carry  out,  and  then  of  recovering 
the  full  contract  price,  but  for  the  purpose  of  insisting  that 
euch  party  shall,  when  the  time  of  performanoe  arrives, 
finally  determine  whether  he  will  stand  by  his  agreement  of 
by  his  former  repudiation  thereof.  All  that  these  cases  de- 
cide is,  that  the  repudiating  party  may  not  force  the  other 
party  to  sue  for  a  breach  of  the  contract  before  the  time  of 
performance  arrives,  and  therefore  have  his  damages  fixed  by 
the  condition  of  affairs  at  the  time  of  the  premature  repudia* 
tion  of  the  contract,  as  though  such  repudiation  had  been 
made  on  the  day  of  the  performance;  but  when  the  time  to 
perform  arrives,  then,  if  the  refusal  to  carry  out  the  agree- 
ment is  not  withdrawn,  there  is  no  principle  on  which  the 
other  party  to  the  contract  can  perform  and  isue  for  the  con- 
tract  price  any  more  than  in  the  case  of  a  refusal  made  for 
the  first  time  on  the  very  day  of  the  performance. 

The  party  keeping  the  contract  need  not  mitigate  the  dam- 
ages by  treating  as  final  a  premature  repudiation  thereof^  but 
this  is  far  from  establishing  the  proposition  that  he  may  in- 
crease the  amount  to  be  paid  by  the  other  party  by  comple- 
ting the  contract  after  notice  of  repudiation,  made  on  the  day 
of  performance,  or  made  before  that  day,  and  never  with- 
drawn, but,  on  the  contrary,  constantly  insisted  upon  down 
to  and  including  that  day.  In  Kadish  v.  Young^  108  111.  170- 
185;  48  Am.  Rep.  548,  the  soundness  of  the  cases  cited  ta 
sustain  oar  conclusion  is  expressly  recognised.  After  citing 
•ome  of  them,  the  oourt  says:  ^It  will  be  observed  in  each 

of  these  oases  the  time  for  the  performanoe  of  the  contract 

voi^xxxiiL— n 
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bad  arrived,  and  its  performance  had  been  entered  upon.  I& 
neither  of  them  was  the  defendant  at  liberty,  after  notifjbg 
the  plaintiflT  not  to  proceed  further  in  the  performance  of  the 
contract,  to  demand  that  be  should  proceed  to  perform  it  At 
it  was  said  in  Fro9t  ▼.  Knight^  L.  R.  7  Ex.  Ill,  the  defendant 
was,  in  oaae  of  notice,  not  to  perform  a  contract  the  time 
of  performance  of  which  is  to  commence  in  the  future.  In 
these  cases  there  is  no  time  or  opportunity  for  repentance  or 
change  of  mind;  in  those  there  was."  The  court  quote  with 
approval  the  language  used  in  Danforih  v.  Waller^  87  Vt  244, 
where  the  court  say:  **  While  a  contract  is  executory,  a  party 
has  the  power  to  stop  performance  on  the  other  side  by  an 
explicit  direction  to  that  effect  by  subjecting  himself  to  snob 
damages  as  will  compensate  the  other  party  for  being  stopped 
in  the  performance  on  his  part  at  that  hour  or  stage  in  the 
execution  of  the  contract.  The  party  thus  forbidden  cannot 
afterwards  go  on,  and  thereby  increase  the  damages,  and  then 
recover  such  damages  of  the  other  party."  It  is  to  be  noted 
that  in  the  case  at  bar  the  refusal  to  perform  was  not  pre- 
mature. The  contract  specified  no  time  when  performance 
thereof  should  be  entered  upon  by  the  plaintiffs,  but  it  pro- 
yided  that  the  building,  with  all  its  equipments,  must  be 
finished  within  one  hundred  days  after  the  amount  had  been 
subscribed.  The  plaintiffs  might,  under  these  provisions, 
have  entered  upon  the  performance  of  their  part  of  the  agree* 
ment  at  once.  It  was  the  right  of  the  appellant  to  notify 
them  immediately  of  his  determination  not  to  carry  out  his 
part  of  the  contract,  in  order  to  save  himself  from  the  in- 
creased damage  which  a  partial  performance  before  notice 
might  cause.  DanieU  ▼.  Newton^  114  Mass.  538,  19  Am.  Rep. 
884,  is  confidently  relied  on  by  respondents.  The  language 
used  in  this  and  similar  cases  must  be  construed  in  the  light 
of  the  facts. 

In  DanieU  ▼.  Newton^  114  Mass.  533,  19  Am.  Rep.  384,  an 
action  for  damages  was  brought  before  the  defendant  was 
under  any  obligation  to  perform  the  contract,  the  action  being 
based  upon  defendant's  premature  refusal  to  carry  out  the 
contract  The  decision  merely  was  that  the  action  was  pre- 
maturely brought;  that  the  defendant  might  before  the  time 
for  performance  arrived,  change  his  mind,  and  insist  on  a 
performance  of  the  contract.  The  case  does  not  decide  that 
when  one  party  to  a  contract  may,  under  its  terms,  enter 
vpon  the  performance  of  it,  the  other  party  may  not,  snbject 
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always  to  liability  for  damages,  prevent  the  completion  of  the 
-contract,  oV  prevent  the  commencement  of  the  work  there- 
voder,  for  the  purpose  of  subjecting  him  to  liability  for  the 
fall  contract  price.  If  respondents'  contention  is  sound,  it 
was  beyond  the  power  of  the  appellant  ever  to  escape  the 
payment  of  the  contract  price,  although  he  had  been  the  only 
party  to  the  contract  on  his  side.  He  could  not  break  it  so 
as  to  subject  himself  to  damages  and  prevent  the  respondenta 
from  completing  the  creamery  and  holding  him  for  the  con- 
tract price  until  the  same  had  been  fully  completed  and  ready 
for  delivery,  for  only  then,  it  is  said,  was  the  appellant 
bound  to  do  any  act  on  his  part  under  the  contract;  and 
when  the  creamery  was  finished  it  was  claimed  that  appel* 
lant  would  not  escape  payment  of  the  price,  because  it  is  said 
the  title  instantly  vested  in  him  and  his  associates  in  the 
contract,  not  only  without  his  assent,  but  against  his  wilL 

What,  then,  becomes  of  the  doctrine  that  one  party  to  a 
contract  cannot,  except  in  special  cases,  enforce  specific  per- 
formance thereof,  but  must  make  his  claim  for  damages? 
And  what  becomes  of  the  authorities  recognized  as  sound  by 
respondents'  own  cases,  which  hold  that  the  party  who  has 
something  to  do  must  not,  after  notice  of  refusal  from  the 
other  party,  go  on  with  the  work,  and  thus  increase  the  lia« 
bility  of  such  other  party  to  him?    Respondents  seem  to  urg» 
that  at  no  time  is  notice  of  refusal  to  perform  efficacious  ta 
prevent  performance  on  the  other  side  except  at  the  moment 
that  the  party  breaking  the  compact  is  bound  to  perform. 
Their  own  cases  are  against  this  position.     Said  the  court  in 
Daniels  ▼.  Newton,  114  Mass.  633;  19  Am.  Rep.  384:    ''The 
plaintiffs  rights  are  invaded  by  repudiation  of  the  contract 
only  when  it  produces  the  efiect  of  nonperformance  on  hia 
part  or  prevents  him  from  entering  upon  or  completing  per* 
formance  on  his  part  at  a  time  when  and  in  a  manner  in  which 
he  is  entitled  to  perform  it  or  have  it  performed."    It  may 
well  be  true  that  where  the  performance  by  the  party  notified 
not  to  perform  consists  of  a  single  act  —  as  the  tender  of  a 
deed — notice  before  the  time  for  such  delivery  will  not  war^ 
rant  an  action  for  damages;  but  where  the  final  act  of  tender 
is  the  culmination  of  other  acts  which,  in  the  nature  of  the 
case,  must  precede  it  —  as  where  the  party  is  to  manufacture 
or  build  the  thing  to  be  delivered  —  then  it  is  quite  clear  that 
the  conduct  which  before  the  time  of  delivery  prevents  the 
taking  of  the  preliminary  steps  —  the  manofaoture  of  the  ar- 
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tide  or  the  erection  of  the  bailding  —  as  effectaally  preventii 
before  the  day  of  tender  arrivoB,  the  posBibility  of  delivery,  as 
though  that  day  in  fact  had  arrived,  and  a  tender  of  the  thing 
had  been  rejected.  In  such  a  case  the  contract  is  as  effeeto- 
ally  broken  by  the  notice  not  to  go  on  with  it,  given  before  the 
day  of  delivery  arrives,  the  person  who  is  to  do  the  work  hav* 
ing  then  the  right  to  enter  upon  the  performance  of  the  same, 
as  though  the  notice  had  been  given  on  the  very  day  of  deliv 
ery.  The  question  in  all  cases  is  whether  one  party  has  pr^ 
vented  performance  by  the  other  party  at  the  time  when 
performance  by  him  is  due.  This  can  be  done  as  well  bj 
preventing  the  taking  of  those  preliminary  steps  without  which 
the  final  step  cannot  be  taken  as  by  preventing  the  taking  of 
such  final  step  itself.  These  preliminary  steps  must  often 
precede  by  many  days  the  time  of  performance,  and  it  there- 
fore must  follow  that  notice  of  refusal  to  carry  out  the  contract 
dn  such  a  case  given  before  the  time  of  performance,  will  op* 
*erate  as  a  breach  of  the  contract  in  case  the  time  has  arrived 
;at  which  the  person  willing  to  keep  the  contract  may  enter 
uipon  the  work  under  the  contract. 

Counsel  refer  to  the  statute  touching  rescission  of  contracts, 
lincl  insist  that  the  appellant  has  not  shown  that  the  case  falls 
within  any  of  the  provisions  of  such  statute.  In  this  he  is 
correct  There  was  no  rescission  of  the  contract.  A  lawful 
lescission  of  an  agreement  pats  an  end  to  it  for  all  purpoees, 
not  only  to  preclude  the  recovery  of  the  oontraet  price,  bat 
also  to  prevent  the  recovery  of  damages  for  breach  of  the  con- 
tract This  is  the  common-law  rule,  and  our  statute  merely 
echoes  this  rule.  ^'A  contract  is  extinguished  by  rescis- 
sion ":  Com.  Laws,  sec.  8588.  Counsel  seem  to  be  unable  to 
make  the  distinction  between  the  right  of  one  party  to  refuse 
to  perform  his  agreement,  always  subject  to  his  liability  for 
damages,  and  the  rescission  or  utter  destruction  of  a  contract 
for  all  purposes,  resulting  from  mutual  consent,  or  from  the 
action  of  one  party  alone,  where  by  reason  of  fraud,  duress, 
or  other  legal  ground  for  rescission,  the  right  is  vested  in  him 
to  elect  to  abrogate  the  contract  without  liability  thereunder 
for  damages  or  for  the  contract  price.  The  burden  of  the  a^ 
gument  seems  to  be  that  no  person  can  break  a  contract  on* 
less  he  can  and  does  rescind  it  The  result  is  that  no  compact 
can  ever  be  violated  so  as  to  subject  the  person  attempting 
to  infringe  it  to  damages,  for  there  is  no  breach  on  this  the- 
ory, except  in  oases  where  there  can  be  no  breach,  because  by 
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icission  the  c$mtract  it  annihilated  to  affeotoally  that  in 
eontemplation  of  law  it  haa  never  had  any  existenoe,  even  fi>r 
the  purpose  of  being  broken.  The  two  lines  of  thought  ran 
in  diverse  directions.  One  starts  with  the  fact  that  one 
party  has  refused  to  perform,  and  leads  to  the  oonclosion 
that  the  other  party  must  do  nothing  from  the  moment  he  ia 
aware  of  such  refusal  to  increase  the  liability  of  the  one  break* 
ing  the  agreement,  and  must,  therefore,  so  long  as  such  re- 
lasal  is  not  recalled,  abstain  from  going  on  with  the  work  he 
haa  to  perform  under  the  contract;  the  other  finds  a  mutual 
abandonment  of  the  compact,  or  an  abandonment  by  one  who, 
under  the  law,  has  a  legal  right  to  abandon  it,  and  leads  in- 
evitably to  the  conclusion  that  there  is  no  contract  to  be  per^ 
formed  by  anyone,  and  hence  that  no  damages  for  breach 
thereof  can  be  incurred,  and  that  no  liability  for  the  contract 
price  can  possibly  exist  That  the  Massachusetts  supreme 
court,  in  DanieU  v.  Newton,  114  Mass.  638,  19  Am.  Rep.  884, 
did  not  intend  to  decide  contrary  to  our  views  is  apparent 
from  the  fact  that  the  same  court,  only  six  months  later,  with- 
out overruling  Danieh  v.  Newton,  114  Mass.  533, 19  Am.  Rep. 
384,  or  even  regarding  it  as  at  all  bearing  on  the  question,  ex- 
pressly recognized  and  enunciated  the  doctrine  on  which  wa 
rest  our  decision.  In  Collins  v.  Delaporte,  115  Mass.  159,  that 
court  says:  *' A  party  to  an  executory  contract  may  stop  its 
performance  by  an  explicit  order,  and  will  subject  himself 
only  to  such  damages  as  will  compensate  the  other  party  lor 
being  deprived  of  its  benefits/' 

It  is  urged  that  the  plaintiffs  were  bound  to  build  the 
creamery  despite  the  defendant's  refusal  to  go  on  with  the 
contract,  because  there  were  other  parties  to  the  contract 
who  could  have  held  the  plaintiffs  liable  in  damages  had 
they,  acting  upon  defendant's  breach  of  the  agreement,  re- 
frained from  constructing  the  building.  We  see  no  principle 
on  which  the  other  parties  could  have  recovered  from  the 
plaintiffs  damages  under  these  circumstances.  Their  agree* 
ment  was  with  all  the  defendants,  including  this  appellant 
They  did  not  agree  to  build  a  creamery  for  the  other  defend- 
ants, and  take  their  responsibility  for  the  contract  price.  It 
furnishes  an  ample  justification  for  a  failure  to  go  on  with  the 
work  that  one  of  the  contracting  parties  —  perhaps  the  only 
responsible  one — has  by  a  breach  of  the  contract  made  it 
impossible  for  the  plaintiffs  to  complete  the  building,  and 
charge  such  party  with  the  contract  price.    The  contract  was 
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antiie,  and  the  plaintiffs  conld  not  be  compelled  to  perform 
it  as  to  and  for  only  a  portion  of  the  contracting  parties.  It 
is  illogical  to  assert  that  the  plaintiffs  would  have  been  liable 
to  the  other  parties  had  they,  acting  upon  the  appellant's 
breach,  refrained  from  carrying  out  the  agreement  on  their 
part  On  what  principle  does  this  assertion  stand?  The 
general  rule  is,  as  we  have  already  stated,  that  the  contract- 
ing party,  who  has  certain  things  to  do  under  his  contract^ 
has  no  right  to  proceed  with  the  execution  of  the  contract, 
and  charge  the  other  party  with  the  expense  thereof,  after  he 
has  been  notified  that  such  other  party  will  not  stand  by  his 
compact  There  is  no  reason  why  the  rale  should  not  apply 
in  the  case  of  a  refusal  to  perform,  emanating  from  one  or 
two.  The  parties  on  the  same  side  of  a  contract  are  bound 
together  in  interest,  and  there  is  no  reason  why  all  of  the  rest 
should  not  be  responsible  for  the  default  of  any  one.  The  na- 
ture  of  the  engagement  is,  that  the  contracting  party  will 
continue  bound  to  perform  only  on  condition  that  they  aU 
continue  faithful  to  their  compact,  and  not  on  condition  of 
only  a  portion  standing  by  their  engagement  Whether  de- 
fendant may  be  liable  to  his  cocontractors  for  breach  of  an 
implied  agreement  to  keep  his  promise  we  need  not  now  de- 
cide. 

It  is  urged  that  the  decision  in  Bucket  ▼.  Lott^  Tex.  App^ 
Jan.  18,  1890,  is  in  point  We  cannot  see  the  faintest  re- 
semblance between  that  case  and  the  one  at  bar.  The  a|h 
pellant,  with  others,  had  signed  a  subscription  list,  aggregat* 
ing  twenty-three  thousand  dollars.  The  amount  subscribed 
was  to  be  a  bonus  to  be  paid  on  the  construction  of  a  line  of 
railway  within  a  specified  time.  The  railroad  was  so  oon- 
stmcted,  and  in  an  action  against  the  appellant  to  recover 
the  amount  of  his  subscription,  the  court  held  him  liable  on 
the  theory  that  the  consideration  for  his  promise  was  exe- 
ented,  the  promise  of  each  subscriber  being  such  a  consid- 
oration  for  the  promise  of  the  others  as  rendered  absolute 
the  obligation  to  pay  the  amount  of  the  subscription,  and 
that  therefore  appellant  could  not  withdraw  his  subscription. 
In  the  class  of  cases  of  which  this  is  one  the  doctrine  is 
recognised  that  the  liability  is  as  absolute  as  though  each 
subscriber  had  received  as  a  loan  the  amount  which  he  agrees 
to  pay  as  a  subscription.  There  is  an  obligation  to  pay  the 
money,  which  is  indefeasible  by  any  act  of  the  subscriber. 
Said  the  court  in  this  case:  **  He  became  bound  npon  said 
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contract  the  moment  he  signed  it  for  the  amoant  subscribed 
hy  him,  subject  only  to  the  condition  that  the  railway  should 
not  be  constructed  according  to  the  terms  of  the  contract'* 
This  doctrine  is  by  no  means  recognized  universally,  and  it 
is  not  too  much  to  say  that  the  weight  of  reason  and  author- 
ity is  against  it:  Tweniy-Third  SL  Baptist  Church  v.  Cornell, 
117  N.  Y.  601;  Presbyterian  Church  ▼.  Cooper,  112  N.  Y.  517; 
8  Am.  St.  Rep.  767;  Cottage  St.  M.  E.  Church  v.  Kendall,  121 
Jdass.  528;   23  Am.  Rep.  286;    Univernty  v.  Livingston,  57 
Iowa,  807;  42  Am.  Rep.  42;  but  this  question  we  are  not 
-called  upon  here  to  decide,  nor  is  it  at  all  material;  for,  as* 
«nming  the  decision  to  be  sound,  it  makes  nothing  against 
4>ur  position,  for  here  there  was  a  general  agreement  on  the 
part  of  all  to  pay  five  thousand  dollars  for  the  creamery. 
Each  was  bound  for  the  full  amount.    The  plaintiffs  agreed 
to  build  the  creamery  for  five  thousand  dollars,  and  the  en- 
^gemeot  of  the  subscribers  is  to  pay,  not  the  amount  set 
opposite  their  several  names,  but  the  sum  of  five  thousand 
dollars  generally.     *'We,  the  subscribers  hereto,  parties  of 
the  second  part,  agree  to  pay  the  above  amount  for  said 
<sreamery  when  completed,"  etc.    The  consideration  for  this 
joint  promise  to  pay  five  thousand  dollars  was  the  erection  of 
this  creamery.    The  consideration  therefor  was  not  executed, 
but  executory.    There  did  not  arise  upon  the  signing  of  the 
contract  by  the  appellant  an  absolute  obligation  to  pay  five 
thousand  dollars,  or  any  portion  of  it,  the  same  as  though  be 
had  actually  received  the  consideration  for  the  promise  —  the 
theory  upon  which  subscribers  are  held  liable  in  the  class  of 
cases  to  which  Buchel  v.  Lott,  Tex.  App.,  Jan.  18,  1890,  be- 
longs—  but  he  became  bound  to  stand  by  his  agreement,  or 
in  default  thereof,  to  pay  such  damages  as  a  breach  of  his 
contract  would  cause.    The  petition  for  rehearing  is  denied. 
All  concur. 

Bartholomsw,  J.,  having  been  of  counsel,  did  not  sit  on 
the  hearing  of  the  above  case,  nor  take  any  part  in  the  decis* 
ion,  Judge  Templeton  of*  the  first  judicial  district  sitting  by 
fequeet  

Blsht  of  PartF  to  Vroee«d  to  Bxoouto  Oontraot  oftor  His  AdTonanr 

DooUnoo  to  Do  so  on  His  Part. 

Tha  miss  of  Uw»  as  deyelopsd  by  the  osset  in  which  this  sabjeofc  hat  beea 
daslfe  with,  iiisy»  ws  think,  be  referred  to  three  elementary  prinoiplest  1.  A 
ooBtraet  cannot  be  rescinded  without  the  consent  of  both  the  partiea  thereto^ 
except  in  certain  cases,  the  most  important  of  which  ars  fraud  and  failure  ol 
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muHd&ndUmt  'BUk&p  «d  Gontracti,  moi.  828  ff;  Wharton  on  OBaCnet% 
S82  ff;  %  SpMifio  pcrformaaM  of  aa  exaeatoiy  ooatnct  will  bo  onforecd 
only  in  n  oortoin  Umilod  ola«  of  ooooi,  tho  OHontud  roqmoito  boiaf  mntoii* 
Ity  of  romody:  Pomoroy'i  Equity  Joriopnidonoob  ooo.  1402  fg  3w   When  » 
ooa  tract  ia  broken  by  one  of  the  partiea  thereto  it  ia  the  dnty  of  the  other 
forty  to  keep  down  the  damagea  aa  far  aa  pooaible:  Miller  v.  Marmen^  Ckmrck^ 
7  OreenL  51;  20  Am.  Deo.  341;  Doth  r.  FieK  1  O.  Groenob  406;  48  Ab. 
Deo.  887;  ffamiUm  ▼.  MtPhermm,  28  N.  Y.  72;  84  Am.  Deo.  880l    twm 
the  firal  of  theoe  prinoiplea  it  foUowa  that  the  more  declaration  of  eae 
party  that  he  roacinda  the  oontraot^  and  n  anbaeqaent  rofnaal  fnrther  to 
perform  it^  not  aoqniesced  in  by  the  other  party,  doea  not  amonnt  to  a 
foaeiaaion,  bat  only  to  a  breaoh:  (Mff  qf  N^braaha  y.  NArathik  OUif  0cm  de, 
Co.,  9  Neb.  339;  Clark  t.  Mardglia,  1  Denio,  317;  43  Am.  Deo.  670;  Derftf  t. 
f/oAnaon,  21  Vt  17;  Dm^orth  r.  Walker^  37  Vt  289.    From  the  oeoond  prio* 
eiplo  it  foUowa  that  ainoe  the  defaulting  party,  neither  before  nor  after  the 
breaoh,  would  hare  in  ordinary  caaea,  the  right  to  oompol  the  other  party  to 
perform  the  oontraot  apecifically,  the  latter  oannot  perform  it  apooifieaUy 
proprio  motm^  and  thna  pnt  himaelf  in  a  pooition  to  compel  apeeifie  porfcca* 
anoe  by  hia  adyeraary.    Aa  the  court  remarka  in  the  principal  oaae^  to  allow 
oooh  a  oonrao  would  completely  rerolutioniae  the  accepted  doctrine  that 
nanally  the  only  remedy  for  breaoh  of  contract  ta  a  anit  for  damageai    The 
third  principle  leada  na  directly  to  the  eoncluaion  that  ainco  in  theao  oaaaaoC 
n  refuaal  to  perform,  the  only  remedy  ia  a  suit  for  damages,  the  party  who  ia 
injured  by  the  breaoh  of  the  contract  muat  hold  hia  hand  immediately  after 
being  notified.     If,  according  to  the  generally  aoceptod  doctrine,  bo  cannot 
remain  inert  and  passiye  with  impunity,  bnt  mnat  take  anch  measursa  aa  are 
reaaonably  within  hia  power  to  make  tiio  damagea  as  light  aa  pooaible,  much 
loaa  will  he  be  justified  in  pursuing  such  a  coarse  of  condnot  aa  woold 
actually  haye  the  effect  of  swelling  the  amonnt  of  the  damages.    The  reaaon 
why  this  rule  should  operate  in  respect  to  the  contract  of  employment  ia 
thna  clearly  stated  in  Derb^  y.  Johnson,  21  Vt  17:  "The  employer  might 
be  entirely  ruined  by  being  compelled  to  pay  for  work  which  an  unoipeeted 
ehango  of  oircumatanoes,  after  the  employment^  would  render  of  no  yalne 
to  him.    If,  for  instance,  in  thia  oaae  the  location  of  the  railroad  had  been 
changed  from  the  place  where  the  work  was  contracted  to  be  done^  or  if  the 
plaintiff 'a  employera  had  become  wholly  inaoiyont  after  the  making  of  the 
oontraot^  the  injury  to  them,  if  they  had  no  power  to  stop  the  work,  might 
bo  immense  and  altogether  without  remedy.    Rather  than  aa  injury  ao 
greatly  disproportioned  to  that  which  oonld  possibly  befall  the  workman 
ihonld  be  inflicted  on  tlie  employer,  it  aooma  better  to  allow  them  to  atop 
the  work,  taking  upon  themselyes,  of  oonrao^  all  the  oonaeqnencos  of  moh  a 
breach  of  their  contract.    Such,  wo  think,  ia  and  ought  to  bo  the  law."    It  io 
■uffioiently  obyioua  that  the  reasoning  hero  employed  ia  applicable^  mwimtk 
wuUandiSf  to  other  kinda  of  executory  contracts. 

Bighi  fo  Stop  tkiB  Per/ormanee  rf  an  BxeekUfrjf  CotUraeL  —The  aooopM 
mle^  therefore,  which  haa  been  formulated  in  yiew  of  the  aboyo  oonssdeta* 
tions  may  be  stated  aa  follows,  in  the  language  of  the  oonrt  in  Dat^orik  ▼• 
Walker,  37  Vt.  239:  **  While  a  contract  is  executory,  a  party  haa  the  powor 
to  stop  the  performance  on  the  other  aide  by  an  ezpUcit  direction  to  that 
offoetk  by  anbjecting  himself  to  such  damages  as  will  compensate  the  other 
party  for  being  atopped  in  the  performance  on  hia  part  at  that  pointer 
■Aage  in  the  execution  of  the  contract.  The  party  thna  forbidden  cannot 
■Hwwarda  go  oOp  and  thereby  increaso  the  daraage%  and  then  noorw  saeh 
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damagw  of  tht  otti«r  party.*  In  that  «m»  Um d«f m^AiillMd  otA* 
traAted  with  tlM  pUinttffi  for  a  qnaotitjr  of  potatooa  to  bo  doliTtnd  daiteg 
Mm  wfatar  ao  oallod  for  by  tho  dofondaak  Baforo  thoj  woro  all  parobaooA 
by  «k»  pbiBtifl;  tho  dofondaaft  diioolad  tho  plainiiflb  topttvohan  ■•  mm 
potaftMi  OB  tho  oontraot  until  thoy  ilioiild  hoar  from  hinit  and  whik  this 
«Edor  otill  reoiainod  anretractod,  tho  plaintiff  wont  on  to  pnrchaao  potatooa 
oaffieient  to  mako  up  tho  atipnlatod  qnantaty.  It  was  hold  that  thoy  had  b« 
right  to  do  thifl,  bat  that  thoir  romody  wao  Umitod  to  troattng  tho  diiootioB 
aot  to  pnrehaao  at  a  broach  of  tho  oontraot  for  whioh  they  woro  ontitlcd  t» 
roooTor  aa  damages  tho  differenoe  between  the  prioe  the  defendants  had  stipn* 
latod  to  pay  and  what  it  would  hsTo  oost  the  plaintiffs  to  hoTo  proonred  tho 
qnaatity  of  potatoes  still  remaining  to  be  pnrohaaed  when  the  defendantiT 
letter  waa  reeoiyed*  Tho  statomeat  of  the  mie  in  this  case  is  referred  to 
with  appnmd  in  Ooian»r.  D€lap(nie,  116 Mass.  109.  InUnexeeUed  FiremoHt$ 
On  T.  FMn^  180  Pa.  8t  686,  17  Am.  St.  Rep.  788^  tho  defendants  had  or- 
dared  oortain  lots  of  fireworks  from  the  pUintifEi,  and  before  the  goods  woro 
ooparatod  from  the  bnlk,  oonntermanded  the  order  and  notified  the  plain ttflb 
not  to  ship  them.  Iho  latter  replied  that  tho  goods  wonld  neTortheless  bo 
shipped  at  tho  stipnlated  time^  and  this  aooordingly  was  done.  On  thoir 
airiral  tho  defendant  declined  to  aooopt  them,  and  tiiey  ware  taken  baek  to 
tho  plaintiffs,  who  placed  them  on  storage,  subject  to  defendants*  order.  It 
was  hold  that  the  letter  oonntermanding  tho  order  was  a  refusal  to  reoeiTO 
ttio  goods,  and  that  tho  direction  not  to  ship  them  was  a  rerooation  of  tho 
oarrier's  ageney  to  receire  them,  which  rendered  the  delivery  to  such  carrier 
nnanthoriied.  Under  theoe  oircumstances  the  true  and  only  remedy  of  tho 
plaintiffs  was  an  action  for  special  damages  for  refusing  to  receive  the  goods, 
and  no  action  oonld  be  maintained  for  the  price.  In  DUhn  ▼.  Andenont  48 
N.  T.  231,  the  plaintiff  contracted  to  make  two  boilers  for  the  defenduito' 
steamship.  Soon  after  the  performance  of  the  contract  was  begun,  tho  de- 
fendant^ by  notice  to  the  plaintifl^  stopped  the  work,  but  the  latter,  in  spita 
of  tho  notice,  oontinned  to  work  upon  the  boilers,  and  in  his  action  for  dam- 
ages eUimed  aa  allowance  for  the  wastage  of  the  materials,  which  wastage 
would  not  have  occurred  if  the  work  had  not  been  continued  after  tho  notioo 
had  been  reoeiyed*  The  court  held  that  tho  plaintiff  had  no  rights  after  re* 
eeiving  tho  notice,  to  work  upon  the  boilers  to  the  damage  of  the  defendant^ 
and  that  this  item  could  not  properly  be  aHowed.  In  McUnt  Beak  Ch,  t. 
Bmd^  S2  Iowa,  807,  85  Am.  Rep.  272,  the  defendant  had  ordered,  through 
pfadntiff*s  agents  a  scale  to  bo  erected  on  defendants'  premises,  but,  before  tho 
order  waa  oommunioatod  to  the  plaintiff,  countermanded  it  by  telegranu 
Snbooquontly,  tho  plaintiff  shipped  a  set  of  scales  to  the  defendant,  who  ro- 
foaed  to  reoeiTO  them.  The  court  held  that^  under  these  circumstances,  an 
notion  for  tho  oontraot  prioe  could  not  be  maintained,  saying:  *'  We  haro 
boon  cited  to  no  adjudicated  oase^  and  are  unable  to  find  any,  where  it  has 
boon  held  that  a  Tender  can  reooTor  the  contract  price,  unless  the  oontraot 
bo  anoh  aa  to  enable  him  to  put  the  article  sold  in  such  condition  as  to  trana- 
for  tho  title  of  tho  property  to  tho  Tendee.  •  .  •  •  In  the  case  at  bar,  tha 
plaintiflb'  obligation  would  not  be  discharged  without  building  the  scalea. 
We  think  that  in  all  the  cases  whore  it  is  held  that  the  oontraot  prioe  may 
be  roeovered,  it  will  bo  found  that  the  article  sold  was  completed  and  ready 
for  deliTory  and  tender  made:  Oordom  t.  NorrU,  49  N.  H.  876;  Dmiam  ▼• 
McA  ndrew,  44  N.  T.  72. "  So  where  the  plaintiff  agreed  to  furnish  to  defend- 
ant and  erect  on  hia  premises  a  gas  generator,  and,  in  pursuance  of  the  oon« 
tHMta  shipped  tho  necessary  materiala  to  the  defendant's  place  af  rsaidono% 
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Imt  the  defendaal  thereupoii  refuted  te  allow  him  te  eet  up  the  geuntw 
«poQ  hie  premieea,  it  wm  held  that,  under  thete  cironmataooei,  the  propertf 
Ik  the  ehattele  had  not  paased,  and  that  the  plaintiff  eonld  not  reoovar  the 
•ontraot  price:  Butler  t.  BtUler,  77  K.  Y.  472.    " The  goods,"  eaid  the  oov^ 
*' remained   the  goode  of  the  plain tilL  •  .  •  .  The  defendant  waa  net  ta 
have  theae  articlea  as  separate  parte  or  memberi  from  which,  by  the  a| 
cation  of  skill  and  labor,  a  machine  could  be  constructed,  bat  a 
plete  thing,  placed  upon  hie  own  premiies,  of  the  required  capaeitf  sad 
ready  for  nee;  and  until  that  was  furnished,  the  property  in  theie  chattals 
did  not  paw  from  the  plaiotiC"     In  support  of  this  position  nnmeraoa 
authorities  are  cited.     In  Clark  ▼.  Maniglia,  1  Denio,  317,  43  Am.  Dee. 
670,  the  defendant  employed  the  plaintiff  to  do  work  at  an  agreed  prioi^ 
bat  ooontermanded  the  order  before  the  work  was  finished.     The  pUintii^ 
howerer,  went  on  and  finished  the  work  and  demanded  the  price  agreed 
vpQO.    The  oonrt  held  that  this  claim  was  not  sustainable,  saying:  "The 
plaintiff  had  no  right,  by  obstinately  persisting  in  the  work,  to  make  the 
penalty  npon  the  defendant  greater  than  it  would  otherwise  hare  been. 
To  hold  that  one  who  employe  another  to  do  a  piece  of  work  is  bonnd  le 
suffer  it  to  he  done  at  all  events,   would  aometimee  lead  to  grtat  in> 
justice.    A  man  may  hire  another  to  labor  for  a  year,  and  within  tlie  yeer, 
hie  situation  may  be  such  aa  to  render  the  work  entirely  useloM  to  him. 
The  party  employed  cannot  persist  in  working,  though  he  is  entitled  te 
the  damagee  consequent  upon  hii  dieappointment.    So  if  one  hiree  anothsr 
to  build  a  house,  and  subsequent  ereote  put  it  out  of  his  power  to  pay  far 
it,  it  18  commendable  in  him  to  stop  the  work,  and  pay  for  what  haa  been 
done  and  the  damagee  sustained  by  the  contractor.     He  may  be  under  a 
necessity  to  change  hia  residence;  but  upon  the  rule  contended  for,  he  would 
be  obliged  to  hare  a  houae  which  he  did  not  need  and  could  not  ueo.    In  all 
such  casee  the  just  claims  of  the  party  employed  are  eatiafied  when  he  ii 
fully  recompensed  for  hie  part  performance  and  indenmified  for  hia  Ices  In 
respect  to  the  part  left  unexecuted;  and  to  persist  in  accumulating  a  largv 
demand  is  not  consistent  with  good  faith  towarda  the  employer."    The 
son  of  the  rule  which  allows  a  party  contracting  for  aervicee  or  the  perfc 
ance  of  some  work  neoeeaarily  admita  aa  exception  where  the  oontract  is  a 
proper  one  for  specific  performance  in  equity.     In  such  a  case  the  party  d^ 
siring  to  adhere  to  hia  contract  oan  doso^  in  spite  of  a  prohibition  from  the 
other  party  to  proceed,  and  reoorer  the  contract  price.    In  Martk  t.  Bkatk' 
man,  50  Barb.  38S,  thia  principle  was  applied  to  a  caae  in  which  tho  phm^ 
tiff  had  agreed  in  writing  with  the  defendanta  to  support  and  maintain  the 
father  of  the  latter  during  his  natural  life,  for  a  atipulated  anm  per  weel^ 
and  the  defendants,  after  performanoe  had  been  commenced,  notified  the 
plaintiff  not  to  continue  auch  performance,  and  that  they  would  make  no 
further  pay mente.     The  plaintiff  nevertheleai  continued  to  furnish  the  etipu* 
lated  maintenance,  and  in  an  action  to  reoorer  the  weekly  payments,  it  was 
decided  that  the  defendant'a  attempt  to  put  an  end  to  the  oontraet  was  uo 
defenaa. 

BiffhUi/Parig  Who  i»  Noiijied  f¥d  to  Proceed  with  Per/ormoLnee  i^f  ContraeL 
It  has  been  shown  aboTO  that,  after  one  of  the  parties  to  a  contract  has  re> 
ee&Tod  notice  that  the  other  does  not  intend  to  carry  out  hia  agreement,  or 
that  further  performance  of  the  contract  i«  to  be  dieoontinned,  the  party  ae 
■otified  cannot,  as  a  general  rule,  take  any  poeitiye  etepe  wliioh  will  have 
the  offset  of  increaeing  the  damagee  to  which  hia  adreraary  haa  thue  ren- 
dered himaelf  liable.    On  the  other  hand,  such  a  notification  haa  the  effMl 
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•f  relaaamg  tha  party  notified  from  th«  duty  of  doin^  anything  further  in 
periormanoe  of  the  contract;  bat  the  mere  notice  of  an  intention  not  to  per- 
fonn  a  contract  is^not  of  itMlf  a  breach  of  the  contimci.  To  haye  that  effect 
Ik  must  be  acted  upon  bv  the  party  receiving  it:  Ltigh  t.  PeUenon^  8  Taunt, 
MO;  4  Sng.  Com.  L.  267;  PhiUpoiU  t.  Svans^  5  Meea.  k  W.  475;  Eipley  r. 
McClurt,  4  Ex.  359;  McPheraon  r.  Walker,  40  HL  371;  Zuck  y.  McClure,  98 
Pn.  St.  641;  though,  if  not  withdrawn  before  the  time  fixed  for  performance, 
tba  notice  ia  eyidenoc  of  a  continned  intention  to  refnae  performance  down 
to  aad  inclnsiye  of  that  time,  and  it  a  snfhcient  excuae  for  the  default  of  the 
party  recoiring  the  notice:  McP/ieraon  y.  WcUker,  40  IlL  371  ;:^ip^€V  ▼.  McClure, 
4  Bz.  345.  If  the  party  notified  electa  to  treat  the  notice  aa  a  breach  of  the 
•ootract^  ho  it  not  obliged  to  complete  the  performance  of  what  ho  has  him* 
•ilf  undertaken  to  do  in  order  to  maintain  an  action  against  the  party  ra. 

icing  the  contract.  The  refusal  to  perform  the  contract  under  such  oir- 
is  to  be  considered  in  the  same  light,  aa  respects  the  plaintiff's 
vamody,  aa  an  absolute  physical  preyention  by  the  defendant.  The  case 
moat  clUm  dted  in  support  of  this  proposition  is  Cori  r,  AmbergaU  elc  R*if 
Cbw,  6  Sng.  L.  &  Eq.  230;  15  Jur.  677.  There  the  plaintiff  had  agreed  to 
mannfactnra  a  large  quantity  of  railway  chairs  for  the  defendant  company, 
and  after  deUyering  a  portion  was  directed  to  make  no  more,  as  they  were 
not  wanted.  The  defendants  contended  that,  as  the  plaintiffs  did  not 
mftko  and  tender  the  residue  of  the  chairs,  they  could  not  be  said  to  haye 
bean  *'  ready  and  willing  "  to  perform  the  contract.  Lord  Campbell,  in  de- 
the  judgment  of  the  court,  disposed  of  this  objection  thus:   "We 

of  opinion  that  the  jury  were  fuUy  justified,  upon  the  eyidence,  in 
Uncling  that  the  plaintiffa  were  ready  and  willing  to  perform  the  contraot^ 
though  they  neyer  made  and  tendered  the  residue  of  the  chairs.  In  com* 
■ion  sense,  the  meaning  of  auch  an  ayerment  of  'readineas  and  willingneaa' 
must  be,  that  the  noncompletion  of  the  contract  was  not  the  fault  of  the 
pUintifia,  and  that  they  were  disposed  and  able  to  complete  it^  if  it  had  not 
been  renounced  by  the  defendants.  What  more  can  reasonably  be  ro- 
qnirod  by  the  parties  for  whom  the  goods  are  to  bo  manufactured?  I^ 
haying  accepted  a  part,  they  are  unable  to  pay  for  the  reaidue,  and  haye 
reeolyed  not  to  accept  them,  no  benefit  can  accrue  to  them  from  a  useleaa 
waste  of  materials  and  labor,  which  might  poesibly  enhance  the  amount 
of  damages  to  be  awarded  against  them."  As  to  the  question  whether  the 
Botice  of  the  defendant  company  not  to  make  any  more  chairs  was  to  bo 
deemed,  in  point  of  law,  a  preyention  of  performance,  the  learned  judge 
thus  expressed  his  views:  **  We  think  there  is  eyidence  to  show  that  the 
dsfondanta  did  preyent  and  discharge  the  plaintiflBi  from  supplying  the 
reaidue  of  the  chairs,  and  from  the  further  execntiott  of  the  contract.  It 
ia  contended  that  'preyent'  here  muat  mean  an  obstruction  by  physical 
force;  and,  in  answer  to  a  question  of  the  court,  we  were  told  that  it  would 
not  be  a  preyenting  of  the  delivery  of  goods  if  the  purchaser  were  to  write 
In  a  letter  to  the  person  who  ought  to  supply  them,  '  Should  yon  come  to 
my  house  to  deUyer  them,  I  will  blow  your  brains  out.'  But  may  I  not 
teaaonably  say  that  I  was  preyented  from  completing  a  contract  by  being 
deaired  not  to  complete  it?  Are  there  no  means  of  preyenting  an  aot  from 
being  done  except  by  physical  force  or  brute  yiolenoe?"  The  conclusion 
•f  the  court  aa  to  the  right  of  action  in  such  cases  was  announced  as  followst 
''Upon  the  whole,  we  think  we  are  entirely  justified,  on  principle,  in 
holding  that,  when  there  is  an  executory  contract  for  the  manufacturing 
ind  supply  of  goods  from  time  to  time,  to  be  paid  for  after  delivery,  if  tha 
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purchaMT,  bftTing  aoceptad  and  paid  for  a  portion  of  the  goods  ooBtmeM 
for,  giret  notioo  lo  tho  reodor  not  to  mannfaetaro  any  mon^  at  be  hai  nt 
for  them,  and  will  not  aooept  or  paj  for  theoit  tho  Tondor  haTiig 
diiinNM  and  ablo  to  oomploto  tho  oontraot^  1m  may,  withoat  mson* 
faotnring  and  tandoring  tho  not  of  tho  good%  maintam  an  aotioo  agaiait 
th«  purohaser  for  breach  of  the  oontraot.*    Th«  principlos  annoanoad  in  tiui 
eciaion  bare  frequently  been  applied  in  England  and  in  this  oonntry:  HoAp 
tterr.  Dela  Tour,  2  El.  &  B.  fHS;  Avery  t.  Bowdm,  5  EL  ft  &  714;  Frmiw, 
Knight,  L.  R.  7  Ex.  112;  WWonttm  r.  Verity,  L.  R.  6  Com.  P.  206;  JUearodi 
▼.  CanUm  Chemieal  Co.,  55  Md.  51;  Bladt  t.  fToocfrow^  S9  Md.  IM;  Homm 
T.  Wilton,  7  Miob.  294;  Pari  ▼.  Kitchen,  1  Ma  App.  857.  In  Pond  t.  Wyman, 
15  Mo.  183,  the  mle  is  •nooincUy  stated  to  be,  that  a  refnsal  to  permit  the 
plaintiff  to  perform  a  eontraot  is  eqniralent  to  a  performanoe,  for  the  pai^ 
pose  of  maintaining  an  aotion  on  the  eontraot.    As  an  extension  of  the  pm 
oiple,  it  has  been  held  that  the  snspensioo  of  work  by  the  party  for  whom  it 
was  to  be  done  nntil  after  the  time  when  the  work  was  to  bare  been  eoo- 
pleted,  releases  the  other  parties  from  the  obligation  to  finish  the  work  aap 
der  the  contract,  and  pnts  an  end  thereto^  and  that  the  party  thns  suspend- 
ing the  eontraot  is  liable  for  a  breach  of  it:  Knglerr^  Wiaeman,  20  Ohio^  SSL 
The  Party  BereMng  the  Notin  maty,  if  he  Wiikee^  Keep  the  Contract  AUte.— 
Althoagh  a  notification  from  one  of  the  parties  to  a  eontraot  that  ho  does  net 
intend  to  perform  it  may  be  regarded  by  the  other  party  as  a  breach  for 
which  snit  may  be  brongbt,  he  is  not  obliged  to  avail  himself  of  this  priri- 
lege,  bnt  may,  if  he  prefers  it,  oontinne  to  treat  the  oontraet  as  still  in  fores 
for  certain  purposes,  always,  of  oonrae,  with  dne  regard  to  the  necessary 
limitation  that  he  oannot  do  anything  to  increase  the  damages  which  will 
altimately  fall  on  the  defanlting  party.    Thns,  when  a  oontraet  is  made  far 
personal  serrices,  for  a  partionlar  term,  at  atipnlated  wages,  if  the  party 
employed  is,  without  oanse,  discharged  during  the  term,  he  has  the  right  to 
regard  the  eontraot  as  broken,  and  may  immediately  sue  and  reooTor  all  the 
damages  resulting  from  its  breach,  which  he  may  sustain  up  to  the  time  of 
the  trial;  but  he  is  not  compelled  to  accept  the  breach  of  his  employer  ss  a 
termination  of  the  contracti  he  may  elect  to  treat  it  as  continuing;  and, 
keeping  himself  in  readiness  to  perform  the  eontraot  on  his  part,  may  r»- 
oorer  the  wages  dne  on  the  expiration  of  the  tormt   Strauee  t.  Meerdtf,  S4 
Ala.  299;  88  Am.  Rep.  8.    So,  where  the  rendee  in  an  exeentory  oontnust  of 
sale  has  notified  the  yendor  that  he  wiU  not  reoeiTO  the  goods,  ^e  vendor 
may  nerertheless  tender  them  on  the  day  appointed  for  doliTery,  and  re> 
oorer  damages  for  nonaooeptanoe  which  will  be  assessed' as  of  the  data  fixed 
for  delirery:  Leigh  r.  Paterton,  8  Taunt  540;  PhiUpotte  t.  Arms,  5  Mees. 
ft  W.  475;  KadiA  r.  Young,  108  IlL  170;  48  Am.  Rep.  548;  BoOUng  Son^ 
0(K  ▼.  Lock  Stitch  Fence  On.,  130  HI.  SSO.    In  all  oases  where  the  contract  is 
thns  kept  alire,  the  defanlting  party  as  well  as  the  other  will  recdve  the 
benefit  of  it    "  He  remains  snbjeot  to  all  his  own  obligations  and  lia1iili> 
ties  under  it,  and  enablea  the  other  party  not  only  to  oomplete  the  eon* 
tract,  if  so  adyised,  notwithstanding  his  prerions  repudiation  of  it^  bnt 
also  to  take  adyantage  of  any  supervening  eironmstances  whioh  would 
Justify  him  in  declining  to  oomplete  ift    Cookbnm,  C  J.,  in  Frod  v. 
Knight,  7  L.  R.  Ex.  Ill,  cited  approvingly  In  Howard  v.  Daiy,  SI  N.  T. 
875;  19  Am.  Rep.  285,  and  BoebUng  Bone*  Co.  v.  LoA  Btitdk  Fence  Oa,  ISO 
IlL  660.    Tho  right  of  the  defaulting  party  to  take  advantage  of  super* 
vening  circumstances,  is  well  illustrated  in  Avery  v.  Bowden,  5  EI.  ft  6.  714, 
Btid  V.  Hoakine,  5  El.  ft  R  729,  in  both  of  which  cases  the  phuntiff  had 
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contraeied  for  «  Mrgo  of  wheat  to  be  loaded  at  OdeHiL  The  defendant** 
agent  in  each  oaoe  refused  to  fnrniah  the  oargo,  and  In  each  case  the  master 
of  the  ahip  did  not  treat  the  refnsal  as  a  breach  of  the  eontraet»  bat  con* 
tinned  to  demand  the  cargo.  Before  the  expiration  of  the  running  day^ 
war  was  declared  between  England  and  Ruasia.  The  oonrt  held  thai  thia 
«Tent  diaaolTed  the  contract^  and  that,  as  the  plaintiff  had  by  hia  eondnet 
kept  the  oontraet  aliTe,  he  had  lost  his  right  of  action  by  the  intenrention 
•f  a  olrenmstance  which  excused  the  other  party  from  performanoa.  A  n«* 
resnlt  of  the  existence  of  this  rule  is  that,  where  a  oontraet  ia  thna 
by  one  party  and  kept  alire  by  the  other  until  the  date  appointed 
far  performanoe,  the  damagee  are,  in  snch  a  case,  to  be  eetimated  as  of  that 
data^  and  not  of  the  date  of  the  renunciation :  PhillpoU9  ▼.  Bvan»^  6  Mees.  4 
W.  476;  Kadv^  t.  Twng,  108  HI.  170;  48  Am.  Rep.  548;  BoeMimg  8muf  Oa  T. 
Loek  SUtck  FetM  Co.,  130  lU.  660. 

Campleikm  of  BoBeetUorff  Contraei  of  Smie^  whem  Vendor  k  io  Appropriate  As 
Goods  to  the  Vendee^  —  Where  the  tranafer  of  the  property  in  the  articles  sold 
depends  upon  the  appropriation  by  the  render  of  a  portion  of  a  larger  mass 
to  the  yeodee,  it  would  seem  that  a  notification  from  the  latter  that  he  will 
not  take  the  goods  depriTee  the  yendor  of  the  right  to  do  anything  further 
in  regard  to  the  appropriation,  and  that  his  remedy  ia  confined  to  an  aotioa 
for  refusing  to  accept  the  gooda:  Unexeelhd  Firo  Worh  Oa  t.  Pottei^  180 
Pa.  St.  686;  17  Am.  St.  Rep.  788.  The  eaaea  in  which  the  yendor  standa  in 
a  poeition  olt  complete  performanee  on  hia  part^  and  then  receires  notice  of 
lennnoiation  from  the  rendee,  manifestly  belong  to  a  difiJanat  eatefory« 
■sd  do  not  fall  pcoperly  within  the  aoope  of  the  present 
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Obain  Svatutm,  Katitbx  or  ths  OBUoATioir  lYtotmwtn  ar 
no  Aid  IJirDnL  —  The  obligation  whioh  rests  upon  a  person  who  has 
reoeired  temporary  aid  from  a  eonnty,  in  accordance  with  the  proyisiona 
of  the  seed  grain  atatntee,  to  repay  to  the  county  the  yalue  of  the  aeod 
grain  lent^  ia  not  a  tax  in  any  aense  of  the  word,  but  a  debt  pure  and 
simple,  and  no  legislatire  fiat  can  alter  ita  true  character. 
Oniifn'runoiiAL  Law — Qbltoatiov  ov  Oontkaots  —  Ssbd  Gbaut  Stat- 
vm,  Puosirr  ov  Ldinb  ov  Lahd  Gbiatid  bt.  —  A  proyision  in  a 
aeed  grain  statute  whioh  declaree  that  the  debt  for  grain  furnished  to 
Indigent  fanners  in  accordance  therewith  shall  be  "a  first  lien  upon  the 
real  estate  of  the  peraon  aasisted,**  is  within  the  constitutional  inhibition 
against  the  impairment  by  a  state  of  the  obligation  of  contracts,  in  so 
far  as  it  attempta  to  make  such  lien  paramount  to  thoae  to  whioh  tho 
land  was  subject  when  the  statute  was  passed. 

Bwi  Barton  and  FredruB  Baldwin^  for  the  appellanti. 

John  8.  WaUonj  for  the  respondent. 

CoBLisfiy  C.  J.  The  contest  here  it  between  plaintiff  and  de- 
indanty  Foster  County,  for  priority  of  lien.  The  action  is  to 
foraeloea  a  real  estate  mortgage.    Foster  County  is  made  a 
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party  defendant  on  the  theory  that  ft  holds  a  lien  on  the 
mortgaged  real  property  sobordinate  to  the  lien  of  plaintiff*! 
mortgage.  Thie  contention  of  the  plaintiff  is  denied  by  Foe- 
ter  County,  and  the  latter,  having  been  defeated  by  the  trial 
oourt,  brings  the  question  before  us  for  review.  It  ia  pnrdy 
an  issue  of  law.  The  facts  are  undisputed.  Plaintiff's  mort- 
gage is  dated  July  1, 1886,  and  was  duly  recorded  July  fi, 
1886.  On  March  26,  1889,  Foster  County  entered  into  a  ooo* 
tract  to  furnish,  and  actually  did  furnish  on  that  day,  to  the 
mortgagor  and  owner  of  the  mortgaged  premises,  pursuant  to 
such  contract,  150  bushels  of  seed  wheat,  to  be  used  by  him 
to  raise  a  crop  upon  the  mortgaged  premises  in  the  season  of 

1889.  The  seed  was  actually  used  for  that  purpose.  All  pro- 
ceedings were  duly  taken  by  the  county  in  conformity  with 
the  statute  to  perfect  a  lien  upon  the  land  under  the  provis- 
iona  of  chapter  43  of  the  Laws  of  1889.  This  act,  so  far  as  it 
ia  material  to  this  case,  provides  that  '^  if  the  aaid  indebted- 
ness (for  the  seed  grain  furnished)  be  not  paid  on  November 
1,  1889,  the  amount  thereof  shall  be  entered  upon  the  tax  list 
of  such  county  for  the  year  1889,  as  a  tax  upon  the  land  upon 
whieh  such  seed  wheat  was  sown,  to  be  collected  as  other 
taxes  are;  and  the  sum  so  entered  and  levied  shall  be  a  first 
lien  upon  the  crop  of  grain  raised  each  year  by  the  person  re* 
ceiving  said  seed  grain,  and  also  upon  the  real  estate  owned 
by  such  person,  until  the  tax  is  fully  paid."     On  April  14, 

1890,  Foster  County  furnished  the  mortgagor.  Sang,  seed 
wheat  for  the  season  of  1890,  to  be  sown  upon  this  same  land. 
It  was  so  sown.  The  county  claims  a  lien  upon  the  land  for 
the  value  of  this  seed,  under  the  provisions  of  chapter  152  of 
the  laws  of  1890.  No  question  is  raised  as  to  the  existence  of 
liens  on  the  land  for  the  seed  wheat  furnished  in  1889  and 
1890.  The  only  inquiry  is,  whether  such  liens  are  paramount 
to  that  of  the  mortgage,  which  was  executed  and  became  a 
lien  upon  the  land  more  than  two  years  before  the  first  law 
was  enacted.  It  is  unnecessary  to  refer  to  the  provisions  of 
the  act  of  1890,  aa  the  law  of  1889  confers  upon  the  county 
greater  rights  than  are  conferred  upon  it  by  the  act  of  1890, 
the  lien  being  in  express  terms  declared  to  be  a  first  lien  un- 
der the  statute  of  1889,  while  the  act  of  1890  is  silent  on  this 
subject  of  priority.  Having  reached  the  conclusion  that  the 
provision  of  the  act  of  1889,  giving  priority  to  the  seed  lien, 
cannot,  in  the  face  of  the  inhibition  against  the  impairment  by 
a  state  of  the  obligations  of  a  contract,  work  the  destruction  or 
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impairment  of  a  prior  Bubsisting  lien,  ereated  befbre  llie  act 
of  1889  was  passed,  it  is,  of  course,  unnecessary  to  determine 
whether  the  act  of  1890  does  or  does  not  attempt  to  make  the 
seed  lien  paramount.  The  statute  which  makes  the  lien  a 
first  lien  upon  the  land  describes  it  as  a  tax  lien,  and  the 
amount  due  for  the  seed  grain  is  declared  to  be  a  tax,  and  the 
amount  thereof,  in  case  of  default  in  its  payment,  is  directed 
to  be  entered  upon  the  tax  list  of  the  county.  But  the  voice 
of  the  legislature  cannot  alter  the  essential  nature  of  things. 
No  legislative  fiat  can  make  that  a  tax  which  is  not  and  can- 
not be  a  tax.  If  the  law-making  power  were  vested  with  un- 
limited authority  to  fix  the  meaning  of  words,  to  take  cases 
without  the  prohibition  of  the  constitution  by  arbitrary  defini- 
tions, the  fundamental  rights  of  the  citizen  would  be  safe  only 
so  long  as  the  legislature  should  abstain  from  defining  away 
constitutional  protections.  Due  process  of  law  might  be  de- 
fined to  embrace  arbitrary  confiscation;  such  a  thing  as  an 
ex  post  facto  statute  might  be  defined  practically  out  of  exis- 
tence; and  many,  if  not  all,  of  the  barriers  erected  to  shield 
the  fundamental  rights  of  the  citizen  from  legislative  assault 
— barriers  seemingly  of  adamant,  and  apparently  standing 
upon  abiding  foundations — would  crumble  before  the  breath 
of  legislative  definition.  We  are  confident  the  agent  has  no 
power  to  define  away  the  limitations  upon  his  delegated  au- 
thority. Said  Mr.  Justice  Miller,  in  Davidson  v.  New  OrleaTie^ 
96  XT.  S.  97:  '^  But  when,  in  the  year  of  grace  1886,  there  is 
placed  in  the  constitution  of  the  United  States  a  declaration 
that  ^  no  state  shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law,'  can  a  state  make  anything 
due  process  of  law  which  by  its  own  legislation  it  chooses  to 
declare  such  7  To  affirm  this  is  to  hold  that  the  prohibition 
of  the  state  is  of  no  avail,  or  has  no  application,  where  the  in- 
vasion of  private  rights  is  afiected  under  the  form  of  state 
legislation.''  In  Mwtn  v.  Illinois^  94  U.  S.  113,  the  language 
of  Mr.  Justice  Field  is  equally  emphatic.  Speaking  of  the 
provision  in  the  constitution  of  Illinois  declaring  certain  grain 
elevators  public  warehouses,  he  said :  '^  There  is  no  magic  in 
.  the  language,  though  used  by  a  constitutional  convention, 
which  can  change  a  private  business  into  a  public  one,  or 
alter  the  character  of  the  building  in  which  the  business  is 
transacted."  Chief  Justice  Waite,  in  the  same  case,  after 
reaching  the  conclusion  that  the  business  of  the  warehouse- 
man at  Chicago,  under  the    peculiar   circumstances,   was 
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affected  with  a  public  interest,  —  was  a  public  business,^ 
aaid:  ''It  may  not  be  made  so  by  the  operation  of  the  oonsti* 
tution  of  Illinois  or  this  statute,  but  it  is  by  the  facts.*'  It  is 
needless  to  dwell  longer  upon  a  principle  so  obvious. 

Is,  then,  the  obligation  under  the  law  resting  upon  the  pe^ 
son  who  has  received  temporary  county  aid  in  the  shape  of 
seed  grain,  to  repay  to  the  county  the  value  thereof,  a  tax  in 
any  sense  of  the  word  whatever  7  We  are  very  clear  that  it 
is  not.  If  the  oracle  be  consulted,  we  find  it  gives  back  no 
answer  that  will  justify  the  theory  that  this  obligation  is  a  tax. 
Says  Judge  Cooley  at  the  very  threshold  of  his  work  on  tax* 
ation:  ''Taxes  are  defined  as  being  the  enforced  proportional 
contribution  of  persons  and  property,  levied  by  authority  of 
the  state  for  the  support  of  the  government  and  for  all  public 
needs."  The  amount  to  be  paid  by  him  who  has  been  sup- 
plied by  the  public  with  seed  grain  is  not  in  any  sense  a 
*^  contribution,"  but  it  is  a  debt  owing  by  him  to  the  county 
tor  value  received  by  him  in  the  form  of  property.  If  it  could 
be  regarded  as  a  contribution,  it  is  not  a  proportionate  con* 
iribution,  for  he  who  owes  the  duty  to  make  this  payment 
owes  it  in  addition  to  his  duty  to  pay  his  proportion  of  taxes, 
and  he  may  be  the  only  person  in  the  county  upon  whom  this 
extra  obligation  rests.  Neither  can  it  be  said  to  be  an  **  en- 
forced "  contribution.  Whatever  he  is  bound  to  pay  is  owing 
because  of  his  voluntary  purchase  of  seed  grain  from  the 
county.  There  is  no  coercion.  He  pays  what  he  agrees  te 
pay  and  no  more.  The  money  is  not  paid  for  the  support  of 
the  government,  nor  for  any  public  purpose.  So  far  as  the 
statute  apportions  the  harden  of  furnishing  this  seed  grain 
among  all  taxpayers,  the  sum  so  apportioned  is  a  proper  tax. 
This  we  have  held  under  the  peculiar  phraseology  of  our  con- 
stitution, and  in  view  of  the  trend  of  legislation  in  the  north- 
western agricultural  states,  acquiesced  in  by  the  people,  which 
we  regarded  as  so  expanding  the  significance  of  the  words 
*'  public  purpose,"  when  applied  to  taxation,  as  to  make  the 
imposition  of  taxes  for  such  a  purpose  constitutional:  State 
y.  NeUon  Co.,  1  N.  D.  88;  26  Am.  St.  Bep.  609.  But  there  is 
no  resemblance — not  the  faintest  —  between  the  enforced 
obligation  resting  upon  all  alike  to  keep  a  portion  of  the  pop- 
ulation destitute  of  nieans  and  credit  firom  becoming  a  public 
charge  by  affording  them  temporary  relief^  and  the  voluntary 
obligation  assumed  by  the  unfortunate citisen  on  receiving  pub- 
lic aid  to  pay  back  to  the  public  treasury  the  value  of  that  aid. 
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The  obligation  resting  upon  him  who  has  been  rapplied  with 
«eed  grain,  common  to  all  other  taxpayers  in  the  ooanty,  to 
-contribute  the  funds  to  furnish  him  this  seed  grain,  is,  when 
legally  apportioned,  a  tax.  The  obligation  resting  upon  him 
^one  to  pay  to  the  county  the  value  of  this  property  is  a  debt 
pure  and  simple,  without  a  single  element  of  a  tax  about  it 
No  part  of  the  money  paid  by  him  in  discharge  of  this  obli- 
gation goes  to  the  support  of  the  government  Not  a  penny 
of  it  is  paid  to  buy  seed  grain  for  others.  It  is  paid  only  to 
-discharge  a  personal  debt  to  the  oounty  for  aid  received. 

Another  consideration  affords  strong  evidence  that  the  claim 
for  the  value  of  the  seed  grain  furnished  is  not  a  tax,  although 
placed  upon  the  tax  roll,  to  be  collected  as  a  first  lien  oat  of 
the  real  estate.  Practically  every  state  constitution  embodies 
«  provision  for  uniformity  in  taxation.  The  great  purpose  of 
«nch  articles  is  to  prevent  unjust  discrimination  in  taxation. 
Whenever  there  is  a  tax  violative  of  the  terms  of  such  a  pro- 
vision, we  must  expect  to  find  the  tax  an  unjust  one.  Now, 
it  is  clear  if  the  obligation  to  pay  for  seed  grain  is  a  tax,  it  is 
in  conflict  with  the  terms  of  section  1925  of  the  organic  act  of 
the  territory  of  Dakota,  in  force  at  the  time  the  act  of  1889 
was  passed;  and  that  the  act  of  1890  is  in  conflict  with  the 
terms  of  section  176  of  the  constitution  of  this  state  in  force 
wnen  the  latter  act  was  passed.  These  provisions  require 
uniformity  of  taxation.  But  so  far  from  there  being  any  in- 
justice in  requiring  the  person  who  has  been  the  recipient  of 
mid  to  pay  for  the  seed  grain  furnished  him,  the  justice  of 
euch  a  policy  is  too  palpable  to  justify  comment. 

And  yet  no  one  can  pretend  that  there  is  any  uniformity  in 
«  system  of  taxation  that  imposes  upon  one  or  a  few  citisens, 
and  upon  his  or  their  property,  in  addition  to  the  burden 
Testing  npon  all  alike,  an  additional  sum  as  a  tax.  We  must 
therefore  conclude  that  that  which  creates  a  plain  violation 
^  the  terms  of  such  a  fundamental  provision,  if  regarded  as 
%  tax,  and  yet  bears  no  semblance  to  unjust  discrimination, 
4»nnot  possibly  be  a  tax  at  all.  The  determination  of  this 
question  is  the  pivotal  point  in  the  case.  If  this  obligation  is 
M  tax  in  a  proper  sense,  then  the  state  may  give  it  a  priority 
of  lien.  If  not  a  tax,  then  the  legislature  cannot,  by  designat- 
ing it  as  a  tax,  give  it  any  greater  preference  as  a  lien  than 
«ould  be  given  it  should  no  such  name  be  aflSxed  to  it.  To 
postpone  a  legal  existing  lien  upon  real  property  to  a  subse* 
quent  lien  by  a  statute  enacted  subsequently  to  the  attaching 
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of  raoli  prbnr  B«n  Is  to  impair  the  obligation  of  a  oontraot^ 
This  object  oannot  be  acoompliahed  by  indirection  —  bj  oall-^ 
ing  something  a  tax  which  is  not  a  tax.  The  legislatare 
could  not|  hj  an  act  passed  after  the  plaintiff's  mortgago 
had  been  executed  and  become  a  lien  upon  the  property,  ood-^ 
fer  upon  any  person  who  should  loan  or  adrance  money  or 
money's  worth  to  the  mortgagor,  a  lien  upon  such  property 
prior  to  that  of  the  existing  mortgage.  Nor  can  the  legislature 
lawfully  give  to  a  court  or  other  public  corporation  or  subdi* 
vision  of  the  state  any  such  priority  in  such  a  case  unless  the 
claim  be  for  a  tax,  as  a  tax  is  known  to  the  law.  Neither 
can  the  state  itself  secure  any  such  priority  under  such  cir* 
enmstances. 

When  entering  into  contract  relations  with  individuals,  the 
state,  or  a  municipal  corporation  thereof,  is  to  be  treated  the 
same  as  an  individual.  It  cannot  call  or  charge  up  the 
amount  of  a  loan  as  a  tax,  and  by  that  device  confer  upon 
the  loan  all  the  qualities  of  a  tax.  If  it  could,  and  in  this 
manner  insert  a  lien  for  this  pseudo  tax  ahead  of  existing 
hens,  the  holder  of  security  upon  real  estate  would  be  at  the 
mercy  of  the  state  despite- the  supreme  law  of  the  land  pre> 
venting  the  impairing  the  obligations  of  a  contract  by  any 
state.  If  the  state  can  make  this  claim  a  tax,  then  there  is 
no  limit  to  its  po^er  by  definition  to  confiscate  the  securities 
of  others.  The  amount  advanced  to  the  individual  by  the 
state  would  not  affect  the  right  of  the  state  to  call  it  a  tax» 
Neither  would  the  purpose  for  which  the  advance  was  made, 
nor  the  exigency  to  meet  which  the  sum  was  loaned,  limit  in 
any  manner  the  power  of  the  legislature  to  invest  such  loan 
with  all  the  attributes  of  a  tax.  The  loan  by  the  public  sup> 
planting  the  first  lien  upon  real  property  might  be  so  great  as 
to  work  a  destruction  of  the  lien  supplanted.  But  it  is  suffi* 
cient  «to  condemn  a  law  that  it  works  any  impairment,  how* 
ever  slight,  of  the  obligations  of  a  contract  To  affect  a  dollar 
of  a  prior  lien  by  subsequent  legislation  is  as  vicious  before 
the  law  as  to  destroy  the  lien  altogether:  Walker  v.  Whitehead^ 
16  Wall.  814. 

The  mortgagee  had,  when  the  law  of  1889  was  enacted,  fe» 
enred  a  first  lien  upon  the  real  estate  covered  by  the  mort* 
gage.  It  was  for  this  he  had  contracted  with  the  mortgagor* 
Any  law  affecting  the  priority  of  this  lien,  or  giving  the  mort» 
gagor  authority  to  do  so,  clearly  impairs  the  obligation  of  thie 
oontracU     Said  the  court  in  Toledo  etc.  IL  IL  Co.  v.  Hamilton^ 
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134  XT.  8.  296,  801:  ''There  was  no  statute  In  fbroe  at  the 
time  the  mortgage  was  ezeouted  giving  any  priority  to  snbse- 
qaent  mechanic's  lien;  and  by  the  mortgage  the  mortgagee 
took  its  rested  priority  beyond  the  power  of  the  mortgagee  or 
the  legislatare  thereafter  to  disturb.'' 

The  state  oannot  interfere  with  the  remedy  given  by  exist* 
ing  laws  to  enforce  a  contract  when  the  consequence  is  an 
impairment  of  the  creditor's  rights.  This  doctrine  has  per* 
haps  been  more  frequently  enunciated  and  applied  in  the 
cases  of  an  attempted  statutory  extension  of  the  mortgagor's 
right  to  redeem  made  after  the  mortgage  had  been  executed. 
The  eoarts,  including  the  final  arbiter  of  the  question,  the 
federal  supreme  court,  have  very  properly  held  that  such  a 
law  impaired  the  rights  of  the  mortgagee  under  his  security, 
as  they  affected  the  price  which  the  real  estate  would  bring 
on  foreclosure.  No  one  would  be  willing  to  pay  as  much  for 
a  piece  of  land,  the  possession  of  and  absolute  title  to  which 
he  could  not  secure  for  several  years  after  purchase,  as  he 
would  be  willing  to  pay  for  the  same  land  with  a  right  to 
immediate  possession,  or  possession  after  the  lapse  of  only  one 
year.  A  law  giving  a  right  to  redeem  where  no  such  right 
existed  at  the  time  6f  the  execution  of  the  mortgage,  or  mate- 
rially enlarging  a  right  of  redemption  already  existing  at  the 
time  of  the  execution  of  such  mortgage,  would  directly  and 
inevitably  lessen  the  value  of  the  mortgagee's  secority,  and 
therefore  impair  the  obligation  of  the  contract. 

In  Howard  v.  Btbgbee^  24  How.  461,  the  court  adjudged  as 
void,  as  impairing  the  obligation  of  a  contract,  a  statute  of 
Alabama  conferring  upon  a  judgment  creditor  of  the  mort- 
gagor a  right  to  redeem  from  mortgage  foreclosure  sale  within 
two  years  thereafter,  so  far  as  such  statute  affected  mortgages 
in  existence  when  the  law  was  passed.  The  court  said:  ''The 
main  ground  of  the  defense  in  that  suit  was  that  the  mort- 
gage from  Parsons,  under  which  the  defendant  derived  title, 
having  been  executed  before  the  passage  of  the  act  providing 
for  the  redemption,  the  act,  as  respected  this  defendant,  was 
inoperative  and  void,  as  impairing  the  obligation  of  the  con* 
tract.  The  court  of  chancery  so  held,  and  dismissed  the  bill; 
but  on  appeal  to  the  supreme  court,  that  court  reversed  the 
decree  below,  and  entered  a  decree  for  the  complainant.  The 
case  is  now  here  on  a  writ  of  error  to  the  supreme  court 

The  only  question  involved  in  this  case  was  decided  in 
Sranwm  v.  Kinsie^  1  How.  311.    It  was  then  held  after  a  ver/ 
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careful  and  extended  examination  bj  tbe  eonrt,  through  the 
ehief  justice,  that  the  state  law  impaired  the  obligation  of  the 
mortgage  contract,  and  was  forbidden  by  the  constitution. 
This  decision  has  since  been  repeatedly  affirmed:  McCrach&ik 
▼•  Haytoard^  2  How.  612;  Oantiy  r.  Ewing^  8  How.  716.  •  .  • 
We  are  entirely  satisfied  with  the  soundness  of  the  decision  in 
the  above  case,  and  with  the  grounds,  and  shall  simply  refer 
to  them  as  governing  the  present  case."  The  same  doctrine 
is  enunciated  in  Scobey  v.  Oibson^  17  Ind.  680;  79  Am.  Dec 
490;  Iglehart  ▼.  Wolfin,  20  Ind.  32;  Rucker  y.  Siedman,  78 
Ind.  896;  Ex  parte  Pollard,  40  Ala.  77;  CoUin$  ▼.  CoIKiitp79 
Ey.  88;  Caddingtan  t.  Biipham,  86  N.  J.  Bq.  574;  CargiU  r. 
AiMT,  1  Mich.  369;  Malany  t.  Fortune,  14  Iowa,  417;  Hey 
ward  ▼.  Judd^  4  Minn.  483;  Ooenen  ▼.  Sehroeder,  8  Minn.  887; 
Carroll  ▼.  Roseitery  10  Minn.  174;  Phinney  ▼.  Phinney^  81  Me. 
450;  10  Am.  St  Rep.  266.  If  a  subsequent  statute  expending 
the  time  of  redemption  impairs  the  obligation  of  the  mortgage 
contract,  rarely  an  act  passed  after  the  execution  of  the  mort- 
gage, which  confers  upon  the  mortgagor  power  to  destroy  the 
mortgage  lien  by  creating  a  lien  upon  the  land  superior  to 
that  of  the  mortgage,  is  a  law  impairing  the  obligation  of  a 
contract  The  district  court  was  right  in  adjudging  the 
mortgage  lien  to  be  superior  to  both  the  liens  for  seed  grain, 
and  the  order  and  the  judgment  of  that  court  are  therefoie 
affirmed.    All  concur.  _^^ 

Sbid  Oaanr  Statutis.  ~  As  to  th«  eonstliiitioiultj  «^  ■••  8taU  ▼•  ifnt 
em  Chmii^t  1  N.  D.  88|  26  Am.  St.  Rep.  609. 

Statib — PRIORRT  OF  Cladoi  OF.— The  claimt  of  the  itato  are  prior  te 
those  of  other  oreditort:  Degner  r.  Mayor,  74  Md.  144.  By  rirtae  of  the  eo» 
moa  Uw,  MaryUiid  hu  priority  in  the  payment  of  ite  debti»  in  tbo  oonnt 
of  the  dletribution  of  the  debtor's  property,  where  sa  indiTidnal  dobtor  his 
■o  prior  lient^teteT.J^ant,  6GiU&J.  205;  26  Am.  Deo.  661,  and  note  with 
oases  oollootod.  And  the  taking  by  a  state  of  a  partionlar  soonritj  will  not 
depriTe  II  of  the  general  priority  to  whioh  it  is  entitled  by  lawt  Lemtir  t. 
Wkm,  4  Dssaos.  Ch.  65;  6  Aou  Dea  697.  A  state  is  not  bound  by  a  sta^ 
ate  Umiting  the  liens  of  ]adgments  to  a  oertain  period  if  it  is  not  naoMdi 
OwiiBWiwriM  T.  fiolfiwiii,  1  Watts,  64;  26  Am.  Deo.  SS|  and  note. 

ftrATom  Impairzho  the  Oblioatioit  of  Contracts. — The  iogislatiire 
of  a  state  ean  pass  no  valid  law  impairing  the  obligatioa  of  a  ooatraet:  Carr 
T.  State,  187  Ind.  204;  22  Am.  St.  Rep.  624;  SiaU  r.  McPeak,  31  Neb.  139; 
Bote  to  Pkhmey  r.  Phinney,  10  Am.  St  Rep.  275;  noU  to  Cornwall  r.  Om^ 
MomosoMt  S  AuL  St  Repb  123,  with  oases  ooUeotod.  See  also  extended  asli 
to  Seobeif  ▼.  CKbmm,  79  Aou  Deo.  495.  Nor  can  a  state  abrogate  a  Talid  osk 
iHMl  by  the  adoptka  of  a  aew  oonstttntioat  JBds  ▼.  Knigki^  93  CU.  159. 
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Plate's  Estatb. 

(Itt  PBnnTLTAXaA  Btati,  8B.] 

Wbu  —-  BiONiTiTBa  BT  M ABK.  —  A  ttatiite  aathorldng  tlit  «raoallam  cf  a 
will  bj  a  mark  oan  only  mean  tnch  a  mark  m  ii  niada  with  faitoal  It 
•jceooii  th«  will  thereby. 

WiUiB  —  SiONiNO  Of  —  SamciENOT.  —  When  it  la  thowa  that  a  lattator 
■tarted  to  write  his  name  ae  his  signature  to  his  will,  but  after  making 
a  stroke  with  a  pen,  stopped  and  said:  "I  oan't  sign  it  now,"  and  rack 
■troka  bears  no  resemblanee  to  the  form  of  a  mark  ordinarily  nsed  lor 
a  sigpiatare,  while  two  witnesses  profess  to  racognize  it  as  the  first  part 
of  the  initial  of  his  first  name,  an  intention  on' the  part  of  the  testator 
to  execute  the  will  either  by  attaching  a  mark  or  his  signataro  is  aflirm- 
atirely  disproved. 

WsLiA — SiONiNo  OF  —  SuTFiciRNOT  —  Inteht  Must  Exist. — Tho  tseta 
tor's  signature  to  his  will  by  initials  only  may  be  a  valid  exeontioA 
thereof,  provided  an  intent  to  execute  is  apparent;  but  in  the  aboeaoa 
of  any  sudden  incapacity  to  complete  the  signature  by  reason  of  tha 
extremity  of  last  sickness,  it  is  an  indispensable  element  to  the  validity 
af  the  signatare  actually  made  that  it  shall  be  full  and  complete  aooovd« 
Ing  to  the  intent  and  understanding  of  the  testator. 

Appeal  from  a  decree  admitting  the  following  instniment 
to  probate  as  a  last  will  or  codicil:  — 

«•  Phila.,  February  6,  1890, 

**If  Hermann  TheophiluB  Plate,  make  this  my  last  wilL 
I  give  and  bequeath  the  income  of  twenty-five  thousand  dol- 
lars to  be  paid  to  the  widow  of  my  former  partner,  Qeorge 
Range,  for  life,  in  semi-annual  payments.'' 

While  the  testator  was  in  his  last  illnesSi  and  five  days 
prior  to  his  death,  and  while  he  was  strong  mentally,  a  copy 
of  the  aboTS  instrument  was  read  to  him.    He  approved  it. 
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but  refused  to  aign  it  until  a  prior  will  made  by  him  hud 
been  found.  On  the  three  following  days  his  counsel  and 
others  tried  to  induce  him  to  sign  the  paper;  but  he  put  tham 
off  by  replying,  **  Not  now,"  or  "  Some  other  time/'  On  the 
day  preceding  his  death,  he  was  again  asked  if  the  paper 
was  right,  and  if  he  would  sign  it,  and  he  replied,  "  Yes." 
He  was  then  raised  up  in  bed,  a  pen  placed  in  his  hand,  and 
he  made  one  stroke  on  the  paper,  when  he  stopped  and  said: 
**I  can't  sign  it  now."  Such  stroke  was  described  as  the 
first  up  and  down  stroke  of  the  letter  '*  H."  At  the  time  of 
making  this  stroke  he  was  excessively  weak,  and  trembled 
«o  violently  that,  upon  his  saying,  "  I  can't  sign  it  now,"  he 
was  immediately  laid  back  upon  the  bed. 

OusiavuB  Remak,  Jr^  and  George  Jwnkin^  for  the  appellants. 

John  F.  Keator,  N.  D.  MiUer,  H.  G.  Ward,  and  George  W. 
Biddle^  for  the  appellees. 

HiTCHBLL,  J.    We  are  obliged  to  differ  with  the  learned 
^tonrt  below,  not  on  the  principles  of  law,  but  on  their  appli- 
cation to  the  facts  of  this  case. 

The  codicil  in  question  was  not  properly  executed  by  a 
mark,  for  the  conclusive  reason  that  the  stroke  of  testator's 
pen  was  not  put  there  with  that  intention.  The  act  of  1848 
makes  all  wills  valid  "  to  which  the  testator  hath  made  hie 
mark  or  oross,  •  •  •  •  provided  the  other  requisites  under  ex* 
isting  laws  are  complied  with."  It  is  not  necessary  for  as  to 
consider  that  part  of  the  argument  which  is  founded  on  the 
•apposed  failure  of  other  requisites,  such  as  the  presence  of 
the  testator's  name,  though  in  another's  writing,  for  the  iden- 
tification of  the  mark,  or  the  absence  of  two  witnesses  to  the 
fact  of  execution.  The  statute,  in  authorizing  the  executioQ 
of  a  will  by  mark,  can  only  mean  a  mark  made  with  the  in- 
tent to  execute  the  will  thereby.  Without  such  intent,  para- 
phrasing the  language  of  Chief  Justice  Gibson  in  Gremough 
▼•  Greenoughy  11  Pa.  St  497,  51  Am.  Dec.  567,  '^a  cross,  or  a 
€oratoh,  or  a  scrawl,  or  a  dot,  or  a  dash,  ....  imports  no  mors 
than  would  a  blot  or  a  stain,  or  any  other  accidental  discol- 
oration of  the  paper  at  the  foot  of  the  instrument."  The  e?i- 
denoe  shows  beyond  all  doubt  that  the  testator  did  not  intend 
to  execute  the  codicil  by  a  mark,  or  make  the  stroke  of  the 
pen  in  question  for  that  purpose.  On  the  contrary,  he  started 
to  write  his  name,  and  made  a  stroke,  which  bears  no  rosem- 
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Uanee  to  the  form  of  mark  ordinarily  used  for  sneb  pnrposOy 
and  which  two  witnesses  profess  to  recognise  as  the  first  part 
«f  the  initial  of  his  first  name,  Hermann,  and  theoi  potting 
the  matter  beyond  all  controversy,  he  stopped  and  said,  "I 
oan't  sign  it  now.''  The  intention  to  execute  by  a  mark  is 
Affirmatively  disproved. 

Nor  is  the  codicil  properly  executed  by  a  signature,  for  the 
nfgnature  is  incomplete,  and  the  evidence  shows  that  the  tes- 
tator so  regarded  it  The  learned  court  below  were  quite  right 
in  saying,  '^  exactly  what  constitutes  a  signing  has  never  been 
reduced  to  a  judicial  formula.  • .  •  •  The  principle  upon  which 
these  cases  proceeded  was,  that  whatever  the  testator  or  grantor 
was  shown  to  have  intended  as  his  signature,  was  a  valid  sign- 
ing, no  matter  how  imperfect  or  unfinished,  or  fantastical  or 
illegible,  or  even  false,  the  separate  characters  or  symbols  he 
used  might  be  when  critically  judged/'  But  even  by  this  test 
nothing  is  a  signature  unless  it  is  meant  by  the  signer  to  be 
each,  and  this  requirement  is  destructive  of  the  present  case, 
for  the  facts  do  not  show  that  the  testator  regarded  this  stroke 
of  his  pen  as  his  signature.  On  the  contrary,  they  show  that 
not  only  to  a  critical  judgment,  but  to  the  testator  himself, 
there  was  no  signature.  His  expression,  ^*I  cannot  sign  it 
now,"  after  the  stroke  had  been  made,  proves  conclusively 
that  he  did  not  consider  that  he  had  signed,  and  intentionally 
postponed  doing  so  until  a  future  occasion. 

In  Kiw7?$  Estate,  131  Pa.  St.  220,  17  Am.  St  Rep.  798,  the 
eubject  of  signatures  was  considered  with  much  care,  and 
eases  were  cited  in  which  signatures  lacking  various  elements 
of  the  full,  formal,  and  complete  name  had  been  held  valid, 
but  in  none  of  the  cases  there  cited  or  since  brought  to  our 
attention,  was  the  signature  incomplete  to  the  testator's  own 
understanding  and  intent.  The  result  of  the  oases  is  thus 
expressed:  **The  English  and  some  American  cases  hold  that 
a  signature  by  initials  only,  or  otherwise  informal  and  short 
of  the  full  name,  may  be  a  valid  execution  of  a  will  or  a  con- 
tract, if  the  intent  to  execute  is  apparent."  .  Further  consid- 
eration confirms  us  in  the  correctness  of  this  proposition;  but, 
barring  any  sudden  incapacity  to  complete  by  reason  of  the 
extremity  of  last  sickness,  of  which  there  can  be  no  claim 
here,  it  is  an  indispensable  element  that  the  signature  actu- 
ally made  shall  be  a  full  and  complete  signature  according 
to  the  intention  and  understanding  of  the  testator. 

The  undisputed  facts  in  the  present  case  show  oonolusivelj 
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that  t1i0  completed  intent  to  execato  this  codicil  la  any  wa/ 
whatever  is  entirelj  wanting. 
Deorcs  icTersed  at  the  cost  of  the  appelleesi» 

WiLU,  810KIN0  or  —  Suf FiciiNCT  —  Intbxt:  See  extenfleS  aott  to  Oirfa* 
fit  T.  Otoen,  36  Am.  Dee.  S18;  notee  to  JfiUher/crd  t.  Rutktr/ord^  43  Am.  Deeu 
616;  WoUerw.  Walter,  411  Am.  Dee.  672;  MeOmw.  Porter,  66  Am.Deal3L 
nocigli  a  teetotor't  hand  be  gaided  ia  writiBS  ^^  eignatiure  er  nuking  bin 
■nrk,  it  ia  eaffieient  If  it  wae  his  pnrpoee  to  eign,  aod  he  need  hie  beet  pbye- 
ieal  effort  to  participate  in  tbe  aet;  FH/a  r.  Turner,  46  K.  J.  Bq.  616.  Am 
ozpreee  direetioo  bj  a  teetator  to  a  third  person  to  eign  }^  name  to  bii  wilU 
arast  be  prored  by  tbe  oath  or  atteetationa  of  two  witoeeees:  Oreemimgk  t. 
Ortemmf^  11  Pa.  St.  469;  61  Am.  Dee.  667,  and  note;  OraM  ▼.  Barr,  a 
Pa.  St  441;  47  Am.  Deo.  418.  See aleo  /are  WiUi^BaoA,  127  N.  T.  100;  24 
Am.  St  Rep.  429.  and  f^tale^JTaoa:^  131  Pa.  St  220;  17  Am.  St  Rep.  796, 
and  note^  m  whioh  tbe  qneetiona  relating  to  tbe  enffieiMi^  el  the  algniag  of 
wUli  ii  diieMMd. 


PlBROB   V.    MaRPLII. 
[US  PsmierLyAiaA  Btat^  tt.] 

MsoHAHTOi^  IjBira,  Who  Entitlsd  to — AoRsnnirr  lOk  Patmbvt  01  Ma* 
T^WF**4i  —A  person  who  builds  a  boase  under  a  oontraot  that  be  ebalt 
be  paid  for  bis  serrioes  in  lime,  is  entitled  to  the  benefit  of  a  meoh&aic's 
Uan  filed  bj  him,  but  be  has  no  right  to  demand  payment  in  money, 
without  showiog  a  demand  and  refusal  to  furnish  lime. 

Mbokakigb'  Lnxa  —  Evidsnob  as  to  Kind  of  Patmbmt — Peaotioi.  —  In 
an  aetion  to  recover  on  a  mechanic's  lien  filed  by  a  builder  of  a  house 
«nder  a  contract  that  he  sliall  recaire  his  pay  in  Ume^  tbe  defendsnt 
should  be  allowed  to  prove  such  contract,  and  a  wilUngnees  to  fulfill  it; 
•o  that  the  jury  may  find  the  facts  specially,  and  tbe  court  may  control 
tbe  execution,  so  that  npon  a  refusal  to  pay  ia  lime,  it  may  i»ue  fer 
money. 

George  M.  Corson^  for  the  appellants. 

Jamu  B.  Holland  and  John  M.  Dettra^  for  the  appellees. 

Paxson,  J.  This  was  a  $cire  facias  sur  mechanics'  lien. 
The  claim  was  for  the  carpenter  work,  etc.,  of  a  frame  house 
which  had  been  constructed  upon  defendants'  land.  The 
defendants  did  not  deny  that  the  work  was  done,  but  thej 
oontended  that  the  plaintiffs  were  not  entitled  to  file  this  lien 
and  to  have  judgment  upon  the  $eire  facias  for  the  reason  that 
thej  had  agreed  to  take  their  pay  in  lime.  It  is  manifest  the 
plaintiffs  were  entitled  to  have  the  benefit  of  the  lien  and  the 
judgment  upon  the  scire  facias^  whether  they  were  to  be  paid 
in  Ume  or  in  dollars.    The  character  of  the  judgment  and  the 
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mannar  In  which  It  should  be  onforoed  would  neoatsarily  do* 
pend  wpoQ  the  contraok 

Upon  the  trial  beknr  eoontd  tar  defendaiita  ofTered  to  piofo 

by  a  witness  on  the  stand  that  the  plaintiffs  entered  into  a 
contract  to  build  this  house  and  take  their  pay  In  lime,  to  be 
followed  up  by  showing  that  the  defendants  have  always  been 
ready  to  carry  out  the  contract    See  first  specification. 

And  in  the  fourth  specification  it  is  alleged  that  the  court 
arred  in  charging  the  jury  as  follows:  ^  In  this  case  some- 
thing has  been  said  about  the  terms  of  the  contract  with  ref- 
erence to  the  manner  in  which  the  plaintiffs  were  to  be  paid; 
that  is,  the  lime.  For  the  purpose  of  this  case  the  court 
charges  you  that  you  are  to  dismiss  that  from  your  minds, 
and  eyen  although  that  should  hare  been  the  contract,  still, 
of  itself,  it  would  furnish  no  defense  in  this  case,  and  yon  will 
therefore  disregard  it  in  the  consideration  of  this  case.** 

The  effect  of  the  exclusion  of  this  evidence,  and  the  oharge 
of  the  court,  was  a  verdict  for  the  plaintiffs  which,  npon  its 
face,  is  payable  in  money.  We  must  assume,  for  the  pnrpoee 
of  this  case,  that  the  defendants  could  have  proved  a  oontraot 
by  which  the  plaintiffs  were  to  take  their  pay  in  lime.  Under 
such  circumstances  the  plaintiffs  would  have  no  right  to  de- 
mand their  pay  in  money  without  first  showing  that  the 
defendants  had  refused  to  furnish  lime  when  called  for. 
Such  refusal  would,  of  course,  entitle  the  plaintiffs  to  be  paid 
in  money.  The  verdict  and  judgment  in  the  court  below 
should  have  been  in  such  shape  that  the  court  could  have 
retained  control  over  it,  and  under  its  equitable  powers,  do 
justice  to  the  parties.  As  the  matter  now  stands  it  would  be 
difficult  to  go  behind  the  judgment  to  reach  the  equity  be* 
tween  the  parties.  We  are  of  opinion  that  the  evidence  re* 
ferred  to  should  have  been  received,  and  if  the  jury  found 
the  fact  that  the  plaintiffs  were  to  take  their  pay  in  lime,  such 
fact  should  have  been  found  specially  and  incorporated  into 
the  verdict.  The  court  would  then  have  been  enabled  to  con- 
trol the  execution,  and  if  the  defendants  should  refuse  to  pay 
in  lime,  oould  permit  the  execution  to  go  for  money. 

The  judgment  is  reversed,  and  a  venire  faeia$  de  novo 
awarded.  

Mbohahio's  Lnv.  — Waivsv  ort  Sm  •steaded  note  to  OMt  t.  Odl^  41 
Amu  Dea  221-2aL 

Patbcsxts  Madb  ih  SPBOino  Propsrtt  st  Aoasnnirr.  —  This  qnee- 
tioa  is  diflcasied  in  an  extended  note  to  Hoberit  t.  BeaUg^  21  Am.  Dec  i22| 
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also  note  to  /mm  ▼.  PtrHwi,  64  Am.  Deo.  I42L  Aa  ftgrMmmit  wifhont 
■ideratioQ  to  poy  a  difliNAt  oooiideration,  and  one  of  a  oharaetor  not  moct 
oertain  than  originaUj  stipalatod,  ii  not  binding;  nor  does  it  disohargo  tht 
original  oontraeti  BtuuMpk  ▼.  Perrif,  2  Port  376;  27  Am.  Dee.  650;  Iwl 
payment  doea  not  import  the  delivery  of  money,  it  may  be  matle  in  property 
or  other  aeonritieei  B^m  T.  Ihrniap^  17  IlL  40;  63  Am.  Dee.  334,  and  note. 


Commonwealth  v.  Hbss. 

IM  PDnorTLTAiiiA  BtAtm,  Ml) 

UrroxiOATuro  Liquobs  ^  Sale  of,  whbn  avd  whxrb  CoMPLami^WlMD 
a  liqaor  dealer,  licenaed  to  aell  in  one  coanty,  reoeiree  aa  ord«  there 
from  a  onstomer  in  another  ooanty,  and  in  pnrsuanoe  of  aoeh  order  de- 
liren  the  liqnor  in  the  nsaal  ooarae  of  bneineae,  either  by  hia  own  vagea 
or  by  oommon  earner  or  otherwiee,  the  nle,  though  on  eredit,  ii  eora- 
pleted  in  the  oonnty  where  the  order  ia  reoeiTod,  aad  the  dealer  eannot 
be  oonTieted  of  aelling  without  a  lioenae  in  the  oonnty  to  whioh  he  wd  is 
the  liqnor. 

Saus — Whbit  and  wrbrb  CoifPLKrBD.  —  When  a  person  doing  bosinesi 
in  one  oonnty  reoeires  an  order  there  for  gooda  from  a  onatomer  in  ao- 
other  oonnty,  aad  in  pnrananee  of  anofa  order  eete  the  gooda  ordered 
apart*  and  ehargee  them  to  auoh  pnrchaaer*  afterwarda  daliTertng  them 
by  wagon,  oommon  oarrier,  or  otherwiae»  the  aale,  though  made  on 
orodit,  ia  completed  and  the  title  paaaes,  aa  between  the  Tender  aad 
▼ondee,  when  the  gooda  are  aet  apart  and  oharged  to  the  latlw* 

Saui  —  WHBsr  CoicpLBTBift.  — A  sale  of  personal  property  paesea  the  title 
aa  between  the  vendor  and  Tondee  when  snob  property  haa  been  desig- 
nated and  aet  apart  by  the  former,  if  snob  ia  Uie  intent  of  the  partiea, 
though  the  rondor  is  not  to  make  delivery  of  the  goods  nntil  afterwarda 

Salbb — Whin  Titlb  Passbs  —  Intbnt.  -^  The  pasaing  of  title  upon  a  ssle 
of  personal  property  dependa  upon  the  intention  of  the  partiea  to  be  d» 
rlTod  from  the  oontraot  and  ita  oironmataaees.  Aotoal  delivery,  weigh- 
ing, and  setting  aaide  are  only  oiroumatanoea  from  which  auoh  intentioa 
may  be  inferred. 

N.  H.  Larzelere  and  M.  M.  Oibsanj  for  the  appellants. 

B.  E,  Chaifi^  and  Henry  M.  Brotonbaek^  diatriei^attomey^  for 
the  appellee. 

Paxson,  J.  The  defendant  was  conyicied  in  the  court  below 
of  selling  liquor  without  a  license.  The  whole  case  is  devel- 
oped by  the  specification  of  error,  which  is  as  follows: — 

'*  The  court  erred  in  its  charge  to  the  jury  upon  the  follow- 
ing facts  in  the  case,  the  whole  of  which  charge  is  specified  as 
error,  and  which  is  as  follows:  '  Upon  the  uncontradicted  facts 
as  established  by  the  commonwealth,  and  not  denied  by  the 
defense,  which  are  as  follows:  Francis  Hess  has  a  bottler'8 
license  in  the  city  of  Philadelphia,  doing  business  at  Na  244^ 
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Mascher  Street,  in  said  citj;  for  some  time  within  two  years, 
and  prior  to  Jane  1,  1891,  Frank  Cottman,  a  lioensed  hotel 
keeper  at  Jenkintown,  Montgomery  County,  Pennsylvania, 
sent  to  Hess's  place  of  business  in  Philadelphia,  orders  from 
week  to  week  for  lager  beer  and  porter,  the  whole  amount  of 
said  orders  being  about  $175;  that  upon  the  receipt  of  said 
orders  by  Hess,  the  material  ordered  was  set  apart  and  charged 
to  Cottman  upon  the  books  of  Hess,  and  was  then  loaded  upon 
Hess's  delivery  wagon,  and  by  him  and  an  employee,  named 
George  Oinader,  driven  to  Jenkintown,  in  Montgomery  County, 
and  delivered  to  Cottman;  bills  were  afterwards  made  out  and 
sent  to  Cottman,  who  paid  them  either  by  checks  sent  to 
Philadelphia,  or  in  cash  paid  in  person  at  the  place  of  busi* 
ness  of  Hess  in  Philadelphia,  after  the  delivery  was  made  to 
Cottman  at  his  place  of  business* 

**  *  A  similar  transaction  took  place  between  said  Franoid 
Hess  and  Qeorge  Ginader  and  Henry  J.  Wilson,  a  keeper  of  a 
licensed  hotel  at  Hatboro,  Montgomery  County,  on  six  to  eight 
occasions  in  the  months  of  April  and  May,  1891;  there  were 
also  orders  of  Cottman  and  Wilson  filled  by  shipment  by  rail- 
road to  Jenkintown  and  Hatboro;  Hess  had  no  license  from 
the  court  of  Montgomery  County.' 

'^  The  court  is  respectfully  asked  to  charge  the  jury  that 
there  were  no  violations  of  the  liquor  laws  as  set  out  in  said 
bill  of  indictment,  and  the  verdict  of  the  jury  must  be  not 
guilty. 

**  The  court:  Gentlemen  of  the  jury,  I  cannot  instruct  you 
as  requested.  The  defendant  undertook  to  deliver  by  the 
wagon  of  Hess,  and  the  sale  was  completed  in  this  county.  If 
you  find  the  facts  as  set  forth  in  the  above  request,  I  charge 
you  that  they  show  a  violation  of  the  liquor  laws  as  set  forth 
and  charged  in  the  bill  of  indictment 

'*  I  instruct  you,  however,  as  requested,  that  you  are  the 
judges  of  the  law  as  well  as  of  the  facts,  under  the  advice  and 
direction  of  the  court.  You  are  to  look  to  the  court  for  the 
best  evidence  of  the  law,  just  as  you  are  to  look  to  the  wit* 
nesses  for  the  best  evidence  of  the  facts." 

It  must  be  conceded  at  the  outset  that  the  defendant  was 
pursuing  a  lawful  business.  It  is  not  only  expressly  authorized 
by  law,  but  be  has  paid  a  large  sum  of  money  for  the  privilege 
of  carrying  it  on.  It  was  not  denied,  and  could  not  well  be, 
under  the  act  of  assembly,  and  our  decisions  thereon,  that  he 
has  a  right  to  sell  his  liquors  at  wholesale,  not  only  to  cus- 
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iomera  in  the  citj  of  Philadelphia,  bat  throughout  the  state, 
and  the  country  at  large.  It  ie  well  known  that  the  baeiiieM 
of  wholesale  dealers  is  not  limited  to  any  particular  locality, 
but  extends  in  many  instances  over  many  portions  of  the  dr* 
ilized  world.  In  the  case  of  wholesale  dealers  in  liquor,  they 
are  restrained  by  the  statute  and  the  terms  of  their  license  to 
sales  in  the  county  in  which  their  license  was  granted.  It  does 
not  follow,  however,  and  it  is  not  the  law,  that  their  sales  are 
limited  to  persons  residing  in  said  county.  It  is  not  denied, 
and  it  is  settled  law,  that  the  defendant  may  sell  to  any  retail 
dealer  in  any  part  of  the  commonwealth,  provided  the  sales  are 
made  at  his  place  of  business  in  the  county  of  Philadelphia. 
Such  sales  may  be  made  in  the  usual  course  of  business.  Itii 
not  necessary  that  a  retail  dealer  from  an  adjoining  county 
should  call  at  the  place  of  business  of  the  wholesale  dealer,  in 
the  oounty  of  Philadelphia,  in  order  to  make  his  purchase. 
He  may  <Nrder  his  goods  by  mail  as  in  other  cases.  When  the 
law  licensed  the  wholesale  dealer  to  carry  on  his  business  in 
the  county  of  Philadelphia,  it  carried  with  it  the  authority  to 
conduct  it  according  to  the  usual  mode  of  business,  but  it  does 
not  justify  him  in  peddling  his  goods  around  in  other  counties 
and  selling  them  there.  So  much  was  decided  in  Comnum^ 
wealth  T.  HoUiine,  132  Pa.  St  857,  whore  it  was  held  that  the 
driver  in  the  employ  of  a  bottler,  having  a  license  in  Phils* 
delphia  County,  who  took  orders  in  Montgomery  County  ibr 
liquors,  which  were  subsequently  loaded  upon  the  defendant's 
wagon  in  Philadelphia,  and  delivered  to  the  purchasers  in 
Montgomery  County  by  said  driver,  who  collected  the  money 
therefor,  was  properly  convicted  and  sentenced  for  selling 
liquors  without  license  in  Montgomery  County.  It  was  said 
in  the  opinion  of  the  court:  ^  This  was  clearly  a  sale  and  de- 
livery in  Montgomery  County.  The  license  held  by  Mr.  Otto 
authorized  him  to  sell  in  Philadelphia.  He  had  a  right  to  sell 
to  any  person  in  this  commonwealth,  provided  the  sale  was 
made  at  his  place  of  business:  CommonweaXih  v.  Fleming^  180 
Pa.  St.  138;  17  Am.  St.  Rep.  763.  But  he  had  no  right  to 
peddle  his  beer  through  other  counties  not  covered  by  his 
license,  and  make  sales  there.''  We  accordingly  held  that,  as 
his  employer  was  not  protected  by  a  license,  the  defendant 
was  not  protected. 

In  the  case  in  hand,  the  defendant  was  not  peddling  his 
beer  through  Montgomery  County.  The  driver  of  his  wagon 
did  not  solicit  orders  in  that  county.    The  defendant  deliv* 
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ered  liqaora  only  npoa  orders  which  had  becD  reoelTed  In  the 
nsual  coarse  of  bnsiness  at  his  place  in  Philadelphia.  It  was 
arged,  however,  that  because  the  delivery  in  Montgomery 
County  had  been  made  by  means  of  his  own  wagon,  that  it 
was  a  sale  in  said  county,  and  a  violation  of  the  license  law. 
The  court  below  so  held,  and  sentenced  the  defendant  to  pay 
m  fine  of  five  hundred  dollars,  and  to  undergo  an  imprisoii- 
naent  in  the  Montgomery  County  prison  for  three  months. 

It  appears  from  the  conceded  facts  tliat  the  defendant  was 
in  the  habit  of  receiving  orders  at  his  place  of  business  in 
Philadelphia,  from  week  to  week,  for  lager  beer  and  porter 
from  Frank  Cottman,  a  licensed  hotel  keeper  at  Jenkintown, 
Montgomery  County,  and  from  Harry  J.  Wilson,  a  licensed 
hotel  keeper  at  Hatboro,  in  said  county.  Upon  the  receipt  of 
euoh  orders,  the  material  so  ordered  was  set  apart  and  charged 
to  the  purchaser  upon  the  books  of  the  defendant,  the  sale  in 
each  instance  being  upon  oredit.  The  goods  thus  sold  and 
set  apart  to  the  respective  purchasers  were  then  either  loaded 
upon  defendant's  delivery  wagon,  and  delivered  by  the  driver 
of  said  wagon  to  the  purchaser  in  the  usual  course  of  business, 
or  were  shipped  by  railroad  to  the  purchaser. 

It  was  conceded  upon  the  argument  that  had  the  liquors  in 
question  been  shipped  by  rail,  or  by  any  other  common  car- 
rier, to  the  purchaser,  it  would  have  been  a  sale  and  delivery 
in  Philadelphia,  and  not  a  violation  of  the  license  law.  This 
is  the  doctrine  of  CommonweaUh  v.  Fleming^  130  Pa.  8t  138, 
17  Am.  St  Rep.  763,  where  it  was  held  that,  if  a  liquor  dealer 
in  Allegheny  County  receive  an  order  for  liquor  to  be  shipped 
to  the  purchaser  in  Mercer  County,  C.  O.  D.,  and  in  pursu* 
snce  of  the  order  the  liquor  be  delivered  to  a  common  carrier 
in  Allegheny  County  for  transportation  to  the  vendee,  at  the 
latter's  expense,  the  delivery  to  the  carrier  is  a  delivery  to  the 
purchaser,  in  such  a  sense  as  to  complete  the  sale  in  Allegheny 
County. 

If  we  sustain  the  court  below  in  this  case,  we  are  brought 
face  to  face  with  this  proposition:  That  if  a  wholesale  dealer 
in  liquor  receives  an  order  from  a  customer  in  an  adjoining 
county,  and  in  pursuance  of  such  order  delivers  the  liquor  to 
a  common  oarrier  for  transportation,  he  is  a  law-abiding  citi- 
sen;  whereas,  if  he  delivers  the  liquor  in  his  own  wagon,  in 
the  usual  course  of  business,  he  is  a  criminal,  and  liable  to 
both  fine  and  imprisonment  If  this  be  the  law,  it  is  cer- 
tainly not  the  *^  perfection  of  reason.''     On  the  contrary,  it  is 
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the  climax  of  absurdity,  and  cannot  fail  to  shock  Hm  eommon 
sense  of  every  business  man  in  the  community. 

The  principle  relied  upon  by  the  commonwealth  to  sustain 
this  conviction  is,  that  the  sale  of  liquor  was  not  complete 
until  its  delivery  in  Montgomery  County  to  the  purchaser, 
and  a  large  number  of  authorities  were  cited  in  support  of 
this  view.  The  pith  of  the  argument  upon  this  point  and  the 
nature  of  the  authorities  cited  may  be  gathered  from  four  lines 
of  the  printed  argument  on  behalf  of  the  commonwealth. 
They  are  as  follows:  ''Had  these  goods  been  levied  upon  in 
virtue  of  a  creditor  of  Hess  (defendant),  could  it  be  contended 
that  they  could  not  be  sold  under  that  execution  f  We  can 
find  no  decision  sustaining  a  contrary  view.*'  If  we  concede 
the  soundness  of  this  proposition,  and  that  the  authoritiei 
cited  fully  sustain  it,  it  has  no  bearing  upon  the  case.  The 
question  is  not  whether  there  was  such  a  sale  and  delivery  as 
would  pass  the  title  as  against  the  execution  creditors  of  the 
defendant  The  true  question  is,  and  it  has  been  wholly  ove> 
looked  in  many  of  the  cases,  whether  there  was  a  sale  and 
delivery  as  between  the  vendor  and  the  vendee.  Our  books 
are  full  of  cases  in  which  the  sale  has  been  held  to  be  incom- 
plete for  want  of  a  delivery  to  the  vendee,  as  against  creditors, 
but  in  no  one  of  them  has  it  ever  been  held  that  it  was  not 
good  between  the  parties,  and  that  the  title  did  not  pass  as  to 
them. 

As  before  stated,  when  the  defendant  received  the  orders 
from  his  customer,  the  goods  were  set  apart  for  the  latter,  and 
charged  to  him.  Had  the  order  been  accompanied  by  the 
cash,  and  the  goods  thus  set  apart,  no  one  would  contend  that 
the  sale  was  not  complete  as  between  the  parties.  Can  it 
make  any  possible  difference  that  the  liquors  were  charged  to 
the  purchasers  upon  the  books  of  the  defendant?  The  giving 
of  a  credit  was  as  effective  in  passing  the  title  as  the  payment 
of  the  money  when  the  order  was  given.  The  acceptance  of 
the  order,  in  either  case,  is  effective  to  pass  the  title  as  be- 
tween vendor  and  vendee.  In  such  case,  the  vendee  has  the 
right  of  property  with  the  right  of  possession.  Under  all  the 
authorities  the  vendor  acts  as  bailee,  and  not  owner,  in  carry- 
ing or  delivering  the  goods.  This  is  the  rule  where  the  rights 
of  creditors,  or  bona  fide  purchasers  without  notice,  do  not  in- 
tervene. There  is  abundant  authority  for  this  principle.  The 
general  rule  is  that  it  is  the  contract  to  sell  a  chattel,  and  not 
payment  or  delivery,  which  passes  the  property:  Benjamin  on 
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Sales,  357.  The  rule  that  the  contract  of  sale  passes  th» 
property  immediately,  before  payment  or  change  of  possessioD 
has  been  universally  recognized  in  the  United  States:  Ben* 
jamin  on  Sales,  829.  There  may  be  a  bargain  and  sale  of  goods 
sufficient  to  transfer  the  title,  and  thus  to  support  an  action  for 
goods  bargained  and  sold,  without  such  transfer  of  delivery  as 
will  amount  to  a  transfer  of  possession:  Frazier  v.  Simmons^  189 
Mass.  531.  **  When  the  terms  of  sale  are  agreed  upon,  and  the 
bargain  is  struck,  and  everything  the  seller  has  to  do  with  the 
goods  is  complete,  the  contract  of  sale,  says  Chancellor  Kent, 
becomes  absolute  as  between  the  parties,  without  actual  pay* 
ment  or  delivery,  and  the  property,  and  the  risk  of  accident 
to  the  goods,  vests  in  the  buyer.  He  is  entitled  to  the  goods 
on  payment  or  tender  of  the  price,  but  not  otherwise,  when 
nothing  is  said  at  the  sale,  as  to  the  time  of  delivery,  or  the 
terms  of  payment;  but  if  the  goods  are  sold  on  credit,  and 
nothing  is  agreed  upon  as  to  the  time  of  delivering  the  goods, 
the  vendee  is  immediately  entitled  to  the  possession,  and  the 
right  of  proi)erty  veste  at  once  in  him":  Leonard  v.  DavU^  1 
Black,  476,  citing  2  Kent's  Commentaries,  671;  Bradeen  t* 
Brooks,  22  Me.  470;  Davis  r.  Moore,  13  Me.  427. 

In  Dixon  y.  Yates,  5  Barn.  A  AdoL  313,  Baron  Parke  lays 
down  the  rule  as  follows:  ^*I  take  it  to  be  clear  that  by  the 
law  of  England  the  sale  of  a  specific  chattel  passes  the  prop- 
erty in  it  without  delivery.  Where  by  the  contract  iUelf  the 
vendor  appropriates  to  the  vendee  a  specific  chattel,  and  the 
latter  thereby  agrees  to  take  that  specific  chattel,  and  to  pay 
the  stipulated  price,  the  parties  are  then  in  the  same  situation 
as  they  would  be  after  a  delivery  of  goods  in  pursuance  of  a 
general  contract  The  very  appropriation  of  the  chattel  by 
the  Tender,  and  the  assent  of  the  vendee  to  teke  the  specific 
chattel,  and  to  pay  the  price,  is  equivalent  to  his  accepting 
possession.  The  efTect  of  the  contrietct,  therefore,  is  to  vest 
the  property  in  the  bargainee." 

The  same  principle  was  recognized  in  Iowa,  in  Dows  ▼• 
Morse,  62  Iowa,  231|  where  it  was  held  that  when  under  a 
contract,  corn  was  set  apart  in  bins,  and  marked  with  the 
purchaser's  name,  there  was  a  designation  of  the  corn  for  the 
purchaser.  In  our  own  case  of  Oarbracht  v.  Commonioealth, 
96  Pa.  St.  449,  our  brother  Sterrett  illustrates  the  principle 
thus:  ^  For  example,  a  merchant  in  New  York  orders  goods 
from  a  Boston  house,  and  they  are  consigned  thence  to  him, 
#ither  by  a  carrier  of  his  own  selection,  or  in  the  usual  course 
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of  trade,  tlie  transaction  it  an  execnted  Boston  contract:  S 
Parsons  on  Contracts,  686.  The  same  principle  is  recognized 
in  Shriver  r.  PitUburg,  66  Pa.  St  446;  Finch  ▼.  Mawfield,  97 
Mass.  89.  In  the  former  case  the  city  of  Pittsburg  was  auth- 
orized to  impose  a  tax  '  upon  all  articles  of  trade  and  com- 
merce sold  in  said  city/  and  the  question  was  whether  certain 
goods  were  sold  in  the  city.  About  one  sixth  of  the  grosi 
sales  of  Shriver  A  Co.,  wholesale  grocers,  were  made  directly 
at  their  store  in  the  city  without  the  intervention  of  oatsida 
agents.  The  other  five  sixths  were  efifected  through  agents 
employed  for  the  purpose  of  procuring  orders  and  making 
contracts  of  sale  outside  the  city.  These  orders  were  trans- 
mitted to  the  firm,  who  filled  them  at  their  store  in  Pittsburg, 
and  consigned  the  goods  to  the  purchasers  by  the  most  direct 
means  of  conveyance.  Shriver  &  Ca  contended  that  the 
sales,  thus  represented  by  the  orders,  were  not  made  in  the 
dty,  and  hence  they  were  not  taxable  on  the  amount  so  sold; 
but  it  was  held  by  this  court  that  the  goods  thus  ordered 
through  their  agents,  put  up  at  their  store  and  shipped  thence 
to  the  customers,  were  sold  in  the  city,  and  that  the  amount 
should  be  included  in  their  account  of  sales  returned  for  taxa- 
tion." 

Whether  the  title  of  personal  property  passes  by  a  sale  de- 
pends upon  the  intent  of  the  parties.  Hence  it  was  said  hj 
Mr.  Benjamin  in  his  valuable  treatise  on  sales:  *'  But  the 
property  passes  at  once  ou  the  sale,  if  such  is  the  intent,  though 
the  seller  is  afterwards  to  make  the  delivery  of  the  goods. 
Such  intent  may  be  expressly  declared,  or.  may  be  inferred 
from  the  circumstances.  Thus  in  Lynch  v.  VDonndl^  127 
Mass.  311,  the  seller  was  licensed  to  sell  liquor  st  his  store 
only.  Liquor  was  ordered  by  a  dealer  in  another  town,  un- 
der a  previous  arrangement,  whereby  the  seller  agreed  to  de- 
liver goods  so  ordered  at  the  depot  addressed.  Having  so 
delivered,  the  seller  brought  an  action  for  the  price.  It  was 
oontested  at  an  illegal  sale,  but  it  was  in  evidenoe  that  the 
seller  expressly  declared  at  the  time  of  the  contract  *  the  sales 
are  to  be  made  at  my  store ';  a  vordiot  for  the  price  was  sus- 
tained.'' 

In  Terrg  t.  WhceUr,  25  N.  Y.  520,  it  was  said  by  Selden,  J^ 
**  No  case  has  been  referred  to  by  counsel,  nor  have  I  discov- 
ered any  in  whioh,  when  the  article  sold  was  perfectly  identi- 
fied and  paid  for,  it  was  held  that  a  stipulation  of  the  seller 
to  deliver  at  a  particular  place  prevented  the  title  from  pass- 
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ing^  WhMi  the  sale  appears  to  be  absolate,  the  identity  ol 
the  thing  fixed  and  the  price  fiwr  it  paid,  I  see  no  room  for  an 
inference  that  the  property  remains  the  seller's  merely  becanse 
he  had  engaged  to  transport  it  to  a  given  point.  I  think,  in 
each  case,  this  property  passes  at  the  time  of  the  contract, 
and  that  in  carrying  it  the  seller  acts  as  bailee,  and  not  as 
owner.''  Where  the  sale  has  been  made  npon  a  credit,  as  in 
this  case,  the  mle  is  the  same;  for  when  sales  are  made  upon 
credit,  the  property  identified  and  separated,  the  "  legal  effect 
.then  is,  that  there  has  been  an  actual  transfer  of  title,  and  an 
actual  right  of  transfer  of  the  bargain'':  Benjamin  on  Sales, 
882.  It  is  settled  law  that  a  sale  of  personal  property  passes 
the  title  as  between  vendor  and  vendee,  when  each  property 
faaa  been  designated  and  set  apart  by  the  former:  Denni$  v. 
Alexander  J  3  Pa.  St.  60.  It  was  said  by  Gibson,  C.  J.,  in  Seoti 
T.  WMe^  6  Watts  &  S.  357;  40  Am.  Dec.  668:  ''Even 
where  actual  possession  has  not  been  taken,  the  ownership 
and  risk  pass  by  the  contract,  if  nothing  remains  to  be  done 
to  the  property  by  the  vendor  (such  as  counting,  measuring 
weighing,  or  filling  np)  to  ascertain  the  number,  quantity,  or, 
weight.  Thus  in  Rxkgg  v.  Mineti^  11  East,  210,  turpentine  had 
been  sold  at  so  much  the  hundred  weight  in  casks,  to  be  taken 
at  the  marked  quantity,  except  two,  out  of  which  the  others 
were  to  be  filled  up  before  delivery,  and  those  two  were  to  be 
eold  as  containing  indefinite  quantities.  The  buyer  employed  a 
person  to  do  the  filling,  but  before  he  completed  it,  the  ware- 
house with  its  contents  was  destroyed  by  fire;  and  it  was  held 
that  the  property  in  those  filled  up  had  passed  to  the  buyers  be- 
cause nothing  remained  to  be  done  to  them  by  the  vendors." 
To  the  same  point  is  Winelow  v.  Leonard^  24  Pa.  St  14,  62 
Am.  Dec.  354,  where  it  was  said  by  Lowrie,  J.:  **  Where  the 
lawful  form  of  contracting  is  pursued,  the  vesting  of  the  title 
always  depends  upon  the  intention  of  the  parties,  to  be  de- 
rived from  the  contract  and  its  circumstances;  and  actual 
delivery,  weighing,  and  setting  aside  the  goods,  are  only  cir- 
cumstances from  which  the  intention  may  be  inferred  as  mat- 
ter of  fact:  SwaifMT  v.  HanUetj  12  Pick.  76;  Riddle  v.  Vamumj 
20  Pick.  280;  Smyth  r.  Craig,  3  Watts  A  8.  14.  And  this 
is  the  principle  of  numerous  cases  wherein  the  title  has  been 
held  to  vest  even  where  there  has  been  no  measurement,"  cii* 
ing  Maeomber  t.  Parker,  5  Met  462;  Sonde  v.  Taylor,  6  Johns. 
S95;  4  Am.  Deo.  874;  Shindler  v.  Houeton,  1  Denio,  48;  Scott 

T.  WeOe,  6  Watts  A  S.  357;  40  Am.  Deo.  668;  PUaecMe  v, 
▲k.  ec.  Kn^  vok  zxxm.— M 
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Pendleton,  6  Rand.  473;  18  Am.  Deo.  726;  OhapUm  w.  Ragen^ 
1  Bast,  192;  Hawee  t.  WaUon,  2  Barn.  A  C.  540;  Valpy  v. 
Oibeon,  4  Com.  B.  864.  The  learned  justice  also  says  that 
mach  of  the  confusion  of  ideas  about  the  vesting  of  the  title 
on  a  sale  of  personal  property  arises  from  the  misleading  in- 
fluence of  unsuitable  analogies.  I  have  already  referred  to 
one  of  thoee  ansuitable  analogies.  Justice  Lowrie  thus  refers 
to  another:  ^  The  class  of  cases  which  has  tended  most  pow- 
erfully to  embarrass  this  question  are  those  wherein  the  real 
question  was  not,  has  the  title  vested  in  the  vendee^  bat  haa 
H  so  absolutely  vested  as  to  take  away  the  lien  of  the  vendor 
for  unpaid  purchase  money,  or  his  right  to  stop  in  traneitut 
Yet  to  this  class  belong  most  of  the  older  cases,  which  are 
usually  referred  to  as  leading  cases  in  the  present  question, 
though  they  have  nothing  to  do  with  it;  for  it  is  very  plain 
that  the  title  may  vest  while  the  vendor  has  such  remaining 
control  over  the  goods  as  entitles  him  to  arrest  their  full  de» 
livery  in  default  of  payment  or  in  the  failure  of  the  vendee." 
Chneer  v.  Smithy  116  Pa.  St.  452,  recognized  and  followed 
Winslow  r.  Leonard,  24  Pa.  St.  14,  62  Am.  Dec.  354,  and  af- 
firms the  doctrine  that  the  passing  of  the  title  upon  a  sale  ot 
chattels  depends  upon  the  intention  of  the  parties  to  be  de- 
rived from  the  contract  and  its  circumstances;  and  that  ac* 
tual  delivery,  weighing,  and  setting  aside  are  only  circum- 
stances from  which  the  intention  may  be  inferred. 

We  might  multiply  authorities  upon  this  point  without 
limit,  were  it  necessary.  We  do  not  think  those  cited  are  in 
serious  conflict  with  any  of  our  own  cases.  Where  an  appar- 
ent conflict  exists,  it  is  doubtless  due  to  inadvertence  in  Bp- 
plying  a  principle  of  law,  which  was  only  intended  to  protect 
execution  creditors,  bona  fide  purchasers,  or  the  right  of  Biop- 
page  in  transitu.  This  principle,  as  before  observed,  has  no 
application  to  cases  arising  between  vendor  and  vendee.  In 
applying  the  law  to  questions  of  this  nature,  we  cannot  wholly 
ignore  the  accepted  principles  of  right  and  justice,  nor  can  we, 
in  considering  contract  relations,  ignore  the  usages  which  the 
necessities  and  wants  of  business  have  practically  made  a 
part  of  them.  This  has  sometimes  been  called  the  expansive 
property  of  the  common  law.  If  the  great  mass  of  legal  prin- 
ciples, which  has  descended  to  us  under  the  name  of  the  com- 
mon law,  were  composed  only  of  ironclad  mlea,  it  would  be 
wholly  ansuited  to  the  present  age  and  generation,  and  the 
great  chaDgea  which  have  taken  place,  not  only  in  the  volume 
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at  business,  bat  in  the  mode  of  eondaoUng  11  We  are  con- 
stantly applying  the  accepted  principles  of  the  common  law 
to  new  phases  and  modes  of  doing  business.  This  is  a  neces- 
sity,  alike  dictated  by  common  sense  and  the  necessities  of 
trade.  The  present  is  a  striking  illustration  of  the  wisdom  of 
this  rule.  Both  the  appellant,  and  his  customer  in  Montgom- 
ery County,  were  engaged  in  a  lawful  business.  The  appel- 
lant had  the  right  to  sell,  and  bis  customer  in  Montgomery 
CSounty  had  the  right  to  buy,  the  liquor  in  question.  To  say 
that  a  man  who  may  lawfully  sell  an  article  to  another  who 
may  lawfully  buy  it  cannot  deliver  the  article  sold  by  the 
usual  course  of  business,  is  to  assert  a  proposition  that  is  ab» 
surd  upon  its  face.  It  is  not  sustained  by  either  authority  or 
reason. 

In  this  case  the  purchaser  was  licensed  to  retail  the  beer  to 
his  customers.  The  effect  of  this  conviction,  if  sustained  by 
this  court,  will  be  merely  to  compel  the  appellant  to  deliver 
his  liquors  by  a  common  carrier,  instead  of  by  his  own  wagon 
in  the*  usual  course  of  trade.  It  cannot  prevent  sales,  nor 
diminish  the  quantity  of  liquors  sold  and  consumed.  It  im- 
poses a  burden  upon  the  wholesale  dealer,  which  is  not  im-^ 
posed  by  the  law,  and  is  in  violation  of  the  usages  of  trade 
We  do  not  think  the  legislature  intended,  when  it  licensed 
the  appellant  as  a  wholesale  dealer,  to  prohibit  the  delivery 
of  goods  sold  by  him,  in  the  manner  recognized  in  all  other 
kinds  of  business.  And  especially  ought  we  not  to  indulge 
in  metaphysical  hair  splitting  in  the  construction  of  a  penal 
statute,  and  make  men  criminals  by  judicial  construction  who 
were  not  so  in  fact  or  intent. 

We  are  of  opinion  that  the  learned  judge  below  erred  when 
he  instructed  the  jury  that  the  facts,  as  set  forth  in  the  specific 
oation  of  error,  show  a  violation  of  the  liquor  laws  of  this 
mon  wealth. 

The  judgment  is  reversed. 

Saus  — Whsbs  Dsbmbd  to  bs  Ck>MFLiTS.x  8m  Mis  Is  ITacMrAoilrv. 
JBMiar,  SO  Am.  St  Sep.  348,  when  this  snbjaot  b  ditoaned  and  tb* 
eoUMtedi  abe  Mis  to  ^ord  v.  Bueke^  State  /im.  (h,^  99  Am.  Dm.  S70; 
aelt  to  OommmumHk  v.  Htmkii^  17  Am.  St  Ss^  77& 
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GiTT  Of  Allbntown  V.  Wbstbrv  Union  Tblb- 

ORAPH  Company. 

[148  PINMTLYANIA  STATI,  117.] 
MwiOfPAL  OOBrOBATIONS^LlOBNSI  PkI  FOR  iHSPCCnOlT  OF  TkUMVAFS 

PoLifl.  — A  manioipality  has  a  ri^ht  and  it  u  iti  daty^  in  the  exeraae 
«l  ita  polioe  power,  to  tuperTise  and  oontrol  the  erection  and  mainte- 
■ftnea  ol  telegraph  poles  and  wires  within  its  limits,  and  an  ordiaanee 
imposing  a  license  of  one  dollar  per  annum  for  the  inspection  of  aadi 
telegraph,  telephone,  or  electric-light  pole  within  the  city  limitit  m  a 
raaionible  axeroise  of  such  polioe  power. 

A88UifP8iT  to  recover  a  license  fee  for  the  inspection  and 
Baintenanoe  of  telegraph  polee.    Judgment  for  the  plaintiff 
JMid  the  defendant  appealed. 

JR.  E.  Wright,  for  the  appellant. 

-Jokm  Rupp,  city  Bolicitor^  for  the  appellee. 

^er  CuBiAic    We  agree  with  the  learned  judge  of  the  court 
below  that  this  oaae  is  ruled  by  We$Um  Union  TeL  Co.  t. 
Pkiladelphia,  22  Week.  Not  Gas.  39,  where  it  was  held  that 
a  municipality  has  a  right,  and  it  is  its  duty,  to  supervise  and 
control  the  erection  and  maintenance  of  telegraph  poles  and 
wires  within  its  limits.     Hence,  where  a  municipality  im- 
posed by  ordinance  a  license  fee  of  one  dollar  per  annum  on 
each  pole,  and  of  two  dollars  and  a  half  per  annum  on  each 
mile  of  wire  within  its  limits,  the  court  declined  to  mle  that 
the  fee  so  charged  was  so  obviously  unjust  as  to  authoriae  a  re- 
vision of  the  action  of  the  city  councils.    In  the  case  in  hand, 
it  appears  that  the  city  of  AUentown  enacted  an  ordinance 
requiring  every  telegraph,  telephone,  or  electric  light  com- 
pany's poles  in  the  city  of  AUentown  to  be  inspected  by  the 
police  department,  and  that  the  same  should  be  licensed,  and 
requiring  a  fee  of  one  dollar  each  year  to  be  paid  fiir  each 
pole.    This  ordinance  was  in  the  exercise  of  the  police  power  of 
the  city,  and  the  only  question  was  whether  it  was  a  reason- 
able exercise  of  such  power.    The  amount  of  the  license  fee 
in  such  cases  rests  with  the  city  councils  in  the  first  instance. 
It  is  only  where  such  discretion  has  been  abused  that  we  are 
justified  in  interfering.    We  cannot  say  that  this  discretion 
has  been  abused  in  this  instance,  or  that  tho  license  fw  it  u- 
teasonablo. 

Judgment  affirmed.  

MumoiFAL  OoapoBATioHa  —  Lionrai  TAna,  wmor  Vaud  juk»  wkiv 
iWAU»i  8e«  abmuU  v.  Chmngton,  90  Ky.  444;  29  Am.  Sk  Repb  MS,  aai 
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Boto;  Magmm  t.  OS^f  nf  frmmmt^  80  Kali.  843;  27  Am.  St  Rep.  488,  wmA 
Mie;  75tten<ft  ▼.  Brtnwin^  148  Pa.  81  842;  24  Am.  81  lUp.  680;  PwfU  ▼. 
fr<viMr»  88  Mioh.  804;  24  Am.  Si.  lUp.  141,  ftod  note;  note  to  Pwfik  v« 
ATi^lMb  88  Am.  Dm.  882t  aoto  to  BMtimm  ▼.  ifoyMV  84  Am.  Doo.  88flL 


Spahoakb  V.  Philadelphia  and  Bbadino  BAiif 

ROAD    CoMPANr. 

(M  PlHlVTLTAlfXA  STATI,  IM.] 

MiflTiB  Am>  SntTAirf — Viob  Priitcifal  —  Tbaok  Forbma v  is  No?.  —  A 
imilrood  tnusk  foromaa  who  has  oootrol  of  o  gang  ol  traek  iopaiTCf%  m 
Bot  a  Tioe  piiaoipal  aa  to  the  men  nader  him,  and  iha  railiwd  oompftajf 
Is  wA  liable  for  hia  negligenoe  resulting  in  an  injury  to  ono  ol 


P.  H.  Reinhardj  for  the  appellant 

C.  H.  and  J.  W.  KiUinger^  for  the  appellee. 

Per  Curtail  The  plaintifiTs  husband  was  one  of  a  gang  of 
men  in  the  employ  of  the  defendant  company.  At  the  time 
of  the  accident  which  caused  his  death  he  was  engaged,  with 
others,  in  making  repairs  to  the  roadbed.  While  bo  engaged, 
he  was  struck  by  a  passing  train  and  killed.  This  suit  was 
brought  in  the  court  below  to  recover  damages  for  his  death. 

It  appears  that  one  Solomon  Peififer  was  employed  by  the 
defendant  company  as  a  track  foreman,  and  that  he  had  charge 
of  the  gang  with  whom  Adam  Spancake  worked.  The  plain- 
tiff alleged  that  it  was  the  duty  of  the  said  Pciffer  to  gire 
notice  of  an  approaching  train,  and  that  this  duty  had  beea 
neglected;  that,  by  reason  of  this  neglect,  Spancake  was  killed. 
It  was  further  contended  that  Peiffer  represented  the  com- 
pany, in  other  words,  that  he  was  a  vice  principal;  that  his 
neglect  was  the  neglect  of  the  company,  and  Lewis  v.  Seiferi^ 
116  Pa.  St.  628,  2  Am.  St.  Rep.  631,  was  cited  in  support  of 
this  proposition.  We  do  not  think  that  case  supports  this 
contention.  There,  it  was  held,  that  a  train  dispatcher, 
wielding  the  entire  power  of  a  railroad  company  in  the  mov- 
ing of  trains,  in  the  changing  of  schedules,  or  the  making  of 
new  ones,  as  exigencies  require,  is  not  a  fellow  workman  or 
coemployee,  and  for  his  negligence,  which  is  the  proximate 
cause  of  an  injury,  the  company  is  liable  in  damages.  The 
difference  between  a  train  dispatcher  wielding  such  powers, 
and  a  mere  track  foreman,  controlling  half  a  dozen  or  more 
men,  is  apparent  to  the  dullest  understanding.  Under  all 
the  authorities,  PeiCTer  was   merely  a  coemployee,  or  fellow 
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vorkman  of  Spancake,  and  for  the  negligence  of  the  former 
Um  oompany  is  not  responsible.  There  being  no  £iots  in  die* 
putOy  it  was  not  error  for  the  court  to  rale  this  point|  and  the 

nonsuit  was  properly  entered. 
Judgment  affirmed. 


Masteb  avo  Ssktavt— Railsoad  Tbaoe  FoKOiAii  wmrama  Vm 
PUKOIPAL.  —  A  foreman  who  baa  iho  oontrol,  dirootion,  and  sapocrtsioa  of 
e  gADff  of  railroad  employoot,  with  authority  to  employ  and  discharge  them, 
ia  a  fellow  lervant  and  not  a  Tioe  principal,  and  the  master  is  not  liable  fer 
Injnries  to  such  employees  through  the  foreman's  negligence:  JRI  t.  Noriktrm 
Pa&  R.  M,  Oa,  1  N.  D.  336;  26  Am.  8t  Rep.  621,  and  notoe  The  oontniy 
dootrine  to  the  one  of  the  pnneipal  oaee  and  theonee  jnel  oited  Is  maintained 
ia  the  following  aothoriiiee:  MUUr  ▼.  Miammri  Pac  JBTp  Co.,  109  Mo.  350; 
St  Am.  St.  Bop.  S73;  CMorwilaete.  JTy  Cbi  t.  NayUm.  17  CoL  501;  31  Am. 
8t  Rep.  335;  Swenqf  ▼.  OmV^ie.  iTy  Oo,,  S4  Tex.  433;  31  Am.  8t  Rep.  71; 
autUvam  T.  Hannibal  4U.  R.  R.  Co.,  107  Mo.  66;  2S  Am.  St.  Rep.  SS8»  and 
MO  also  the  notes  to  the  aboTO  oasoa  ia  which  the  aathoiitieo  dieomsing  tiui 


Bbgk  «ti  Pknnstlvania,  Poughkbbpsib  and  Bos- 
ton Railroad  Company. 

[1«  PimWTLTAinA  Btati,  271.] 

Wu'Siss  —  BxpBRT  BTtDBHoa—  Damaobs  vrom  CoKvnuonoN  OF  Rail* 
BOASi.  -—In  an  action  to  reooYor  for  damages  to  property  arising  from 
tiie  looatioa  and  oonstmction  of  a  railroad,  a  witnees  who  has  knowledge 
«l  the  property,  is  oompetent  to  testify  as  to  whether  or  not  its  valae 
has  been  increased  or  diminished  by  (he  oonstmctioa  of  (he  road,  and 
if  diminiahed  thereby,  he  is  oompe(ent  to  testify  as  to  the  amonak 

Ifciliniif  DoKAiii — Land  Injubbd  by  GoNSTBUcrioir  ov  Railroad^^ 
Hbasvbb  ov  Damaobs  to  land  arising  from  (he  looatioo  and  ooostraoi 
Hoa  of  a  railroad,  is  the  difference  between  (he  marke(  Talne  of  Ike 
property  hnmediatelj  before  and  immediate!/  after  the  ooaatraetioa  «f 
thoxoad. 

Tbxsfass  to  reooyer  damages  arising  from  (he  constraction 
ef  a  railroad.    Judgment  tat  the  plaintiff  and  defendant  ap« 

Ocorge  W.  Uaekeyy  for  the  appellant. 

WOUam  MutehUr,  for  the  appellee. 

Per  Curiam.  The  first  and  ninth  specifications  of  error  do 
not  eonform  to  the  rules  of  court,  and  will  not  be  oonsidered. 
The  remaining  specifications  present  but  a  single  question, 
which  is  sufficiently  set  forth  in  the  second  specification,  as 
fdlows:  ^  The  court  erred  in  not  sustaining  the  defendant's 
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objection  to  the  following  queetions,  put  by  the  plaintiff  to  his 
witnesSy  Stephen  Shoemaker:  (^  In  your  judgment  did  the 
building  of  this  railroad  increase  or  decrease  the  value  of  the 
farm  7  Objected  to  as  incompetent  By  the  Court.  The 
objection  is  overruled.  Defendant  excepts.  Bill  sealed.  A. 
Of  course  it  has  decreased  the  value  of  the  farm.  Q.  How 
much,  in  your  judgment,  has  the  building  of  the  railroad  de« 
t^reased  the  value  of  the  farm  ?  Objected  to  as  incompetent 
Objection  overruled.     Bill  sealed  for  the  defendant." 

We  find  nothing  objectionable  in  the  allowance  of  these 
questions.  It  was  clearly  competent  to  ask  a  witness,  who 
had  knowledge  of  the  property,  whether  its  value  was  in- 
creased or  diminished  by  the  construction  of  the  railroad 
through  it  And  if  its  value  was  lessened  by  such  construc- 
tion, we  see  no  reason  why  he  may  not  say  how  much,  pro- 
vided he  has  knowledge.  It  is  true,  the  measure  of  the 
damages  is  the  difference  between  the  market  value  of  the 
property,  immediately  before  and  immediately  after  such 
construction.  We  think  the  questions  referred  to  bore 
directly  upon  this  question,  and  were,  at  least,  competent  to 
^  to  the  jury.  It  is  not  always  possible  to  fix  with  certainty 
the  market  value  of  a  farm.  At  most,  it  can  only  be  done 
approximately,  and  evidence  which  tends  to  show  that  its 
value  has  either  been  increased  or  diminished  by  the  con- 
•truotion  of  the  road,  is  some  evidence  to  enable  tiie  jury  to 
determine  this  question* 

Judgment  affirmed.  _^ 

Kailboads  —  BiavaiiT  Domaht.  ^Exrnrr  BvmBHos  as  to  Valvs  ov 
FaonaTT  Takxh :  SeB  J<me$  r  Erie  Me.  Jt  iS.  Ok.^lSl  Fa.  St  30;  81  Am.  St 
Rep.  722»  sod  Mpeoimlly  note  at  pag«  73^  wh«rt  the  owes  diaoaMing  this 
•abjool  are  oolleoted. 

Bauboads.  — >  Mkasobi  ot  Damaosb  nr  Kimf  but  Domaut  PBOosBDnres 
for  •  railroad,  ie  the  difference  between  the  Talne  of  the  land  aa  a  whole  be- 
lore  and  after  the  oonetrnotion  of  the  road  bnilt  aocording  to  the  plan  pro- 
poeedt  WabaA  etc  ffp  <h.  r.  MeDwgaU,  126  III  HI;  0  Am.  St  Rep. 
S88^  and  notew  The  proper  measure  of  damagee  in  enoh  a  ease^  is  the  depre- 
eiatioii  in  the  market  yalne  of  the  property  caused  by  the  location  and  oon« 
atmetion  of  the  railroads  Kereef  ▼.  SckuplkUletc.  B.  i?.  Oe,  138  Pa.  St  234; 
19  Am.  8t  Rep.  882,  and  note;  or  it  is  the  difference  between  the  Talue 
ei  the  entire  lot  just  before  the  taking  and  the  ralue  of  what  is  left  after 
ths  taking:  Harrk  r.  SekuglkUl  etc.  B.  E.  Oo.^  141  Fa.  St  212;  23  Am.  St 
Bep.  278  and  note;  note  to  OturrU  t.  Waeeri^  etc.  R.  &,  Co.,  19  Am.  St. 
Bep^ML 
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Yauat  National  Bank  v.  Gbowbll. 


faii'EUMnrw—  OmjLkramjj.  Siovbht  as  AmonHO. — TW 
of  •cftUfttonl  ••oarity  with  ft  note  do«  aot  davtooy  il«  — ga4U 
bUity. 

[aWmiJMMIM^OWAA'IMUL  Ai  AffOUlUKI,  —  Althovgh  a  »«l» 
OB  iti  fMt  ttfti  il  !•  ftoooiBpaBiftd  bj  ooUaltnl  Mavrity^  its  nego 
tbUlity  il  aol  tbcraby  dMlrojid. 

IF.  B.  GiUan^  A.  Q.  MeLanahan^  and  0.  O.  Bomn,  for  the 
appellant!. 

IF.  U.  Bfwwr,  iZoiM  and  £fteiKir(,  md  A  Qthr^  for  the  ap> 

pellees. 

Per  CuRiAiL  The  only  question  in  this  case  was  whether 
the  note  in  oontroversy  was  negotiable.  It  is  in  the  usual 
form  of  negotiable  paper,  but  it  is  contended  that  its  negotia- 
bility is  destroyed  by  reason  of  the  following  provision  con- 
tained therein:  '^  Having  deposited  herewith  a  like  amount  of 
Crowell  Company  mortgage  bonds  as  collateral  security,  which 
we  authorise  the  holder  of  this  note,  upon  the  nonperformance 
of  this  promise  at  maturity,  to  sell  either  at  the  brokers'  board, 
or  at  public  or  private  sale,  without  demanding  payment  of 
this  note  or  the  debt  due  thereon,  and  without  further  notice, 
and  apply  proceeds,  or  as  much  thereof  as  may  be  necessary^ 
to  the  payment  of  this  note  and  all  necessary  charges,  holding 
as  as  makers  and  indorsers  responsible  for  any  deficiency." 

We  find  nothing  in  this  to  destroy  the  negotiability  of  the 
note.  While  it  has  been  truly  said  that  a  promissory  note  is 
a  courier  without  luggage,  we  find  nothing  in  the  language 
quoted  beyond  the  statement  that  the  note  is  accompanied 
with  certain  collateral.  The  mere  giving  of  collateral  security 
with  a  promissory  note  does  not  destroy  its  negotiability: 
Arnold  v.  Rock  River  etc.  R.  /{.,  5  Duer,  382;  Toume  t.  RiUy 
122  Mass.  67.  In  Wood$  r.  NoHh,  84  Pa.  St.  407;  24  Am. 
Rep.  201;  Johnston  v.  Speer,  92  Pa.  St  227;  87  Am.  Rep. 
675;  the  amounts  of  the  notes  were  held  to  be  uncertain.  In 
Citizen' %  Nat.  Bank  v.  PioUet,  126  Pa.  St.  195, 12  Am.  St.  Rep. 
860,  the  court  refused  to  hold  the  indorser  liable,  because  the 
time  of  payment  was  not  fixed,  and  in  Iron  City  NaL  Bank 
T.  MeCord,  139  Pa.  St.  62,  23  Am.  St.  Rep.  166,  the  payment 
was  made  dependent  upon  certain  conditions.  In  the  case  in 
hand,  the  amount  of  the  note  is  not  uncertain,  nor  is  them 
any  question  about  the  time  of  payment.    And  the  payment  it 
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not  made  dependent  npon  any  condition  whatever.  The 
agreementi  that  if  the  collateral  proves  insaffioient  for  the 
payment  of  the  note,  and  all  necessary  expenses  and  charges, 
the  makers  will  he  responsible  for  any  deficiency,  neither  in- 
creases nor  decreases  the  responsbility  of  the  makers.  It 
merely  requires  them  to  do  what  the  law  wonld  compel  them 
to  do  without  such  an  agreement. 

We  are  of  opinion  that  the  affidavit  of  defense  was  insnffl- 
cient  and  the  judgment  properly  entered. 

Judgment  affirmed.  .«.«. 

NsGonABLB  Ivsnammsm,  —  Whxthie  Collatiral  SacnrBirr  Aviaofs 
NaooTUBnjTT:  Sm  note  to  Mead  ▼.  SmaO,  11  Am.  D«e.  67.  The  (ftot  that 
a  promiMOfy  note  given  for  the  pnrohaeo  price  of  land  is  aeonred  by  a  lien  on 
the  land  doee  not  affect  iti  negotiabilitj!  Duncan  ▼.  LtmUmlk^  13  Bnsh,  378; 
Se  Am.  Rep.  201;  WM  ▼.  HomUtm,  4  Nebw  308;  19  Am.  Rep.  638w  Nor  te 
a  promissory  note  given  for  the  payment  of  a  oertain  article  rendered  non- 
negotiable  from  the  faot  that  it  recites  that  the  title,  ownership,  and  posses- 
sion of  the  article  does  not  pass  nntil  the  note  and  interest  is  paid  in  full: 
Heard  t.  Jhim^m  Co.  Bank,  8  Neb.  10;  SO  Am.  Rep.  81L  Bnt  see  CwUi- 
Mnlia  ilTioiL  ilonft  T.  ifcOsodhb  73  Wis.  382,  and  Zim&aZ^ 


Taylor  v.  Murphy. 

(148  PmmTLTAiiXA  Stats,  8>7,] 

Macnumosr  Lmrs— Titls  ov  Ownbb  am  AnrnonxQ  Oomteaoiob.  —  Al 
persons  furnishing  labor  or  materials  for  the  erection  of  a  building  are 
bonnd  to  take  notice  of  the  title  of  the  appsrent  owner.  If  he  is  an  in- 
trader  without  right,  the  lien  of  the  contractor  or  subcontractor  must 
alike  fall,  and  if  he  holds  an  equitable  title  only,  the  lien  will  bind  only 
moh  title  as  he  has,  and  no  more. 

MaoKAniOB*  Lnuvs — Subcohtraotos,  How  Afrotid  st  CoNTSAor  or  Coir- 
TBACXOR. — When  a  oontractor  for  the  construction  of  a  building  has 
stipulated  with  the  owner  that  no  mechanic's  lien  shall  be  filed  against 
it^  he  can  confer  no  right  upon  his  subccatraotor  to  file  such  lien. 

MmtaujnaK^  Lmr— .AoiuniuiiT  sot  to  Fii.a. — An  agreement  by  a  con* 
tractor  to  provide  labor  and  materials  for  the  erection  of  a  buildings  and 
look  for  his  security  solely  to  the  personal  responsibility  of  the  owner, 
learing  the  building  unencumbered  by  liens,  is  Talid  and  binding. 

MaoHAKios'  LiKCS — Ck>xiTRAOT  TO  Rblkabb  akd  DiscHABoa.  —  An  agree- 
ment  by  a  house  builder  with  the  owner  that  the  former  will  "  relesse 
and  disohargo  the  said  houses  from  the  operation  of  all  liens,  either  for 
materials  furnished  or  work  done  in  the  construction  of  the  same,"  is 
not  a  waiver  of  the  right  to  file  a  lien,  nor  a  covenant  that  none  shall  be 
filed,  but  a  mere  promise  to  release  and  discharge  such  liens  as  may  be 
filed  prior  to  a  demand  for  the  payment  of  the  balance  due  on  his  con- 


MaoHAsiOB*  LiSKB  —  Rights  and  Dutiks  of  SuBooimtAoroB.  —  A  snbcon- 
traotor  engaged  in  the  oonstmction  of  a  building  must  take  notice  of  the 
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title  of  tho  apparont  owner,  and  of  tho  ganenl  oharacttr  «l  Us 
ment  with  the  principal  contractor.  He  mnst  alao  take  notioe  of  the 
general  oharaoter  of  the  building  and  of  the  materiali  and  Ubor  proper 
to  be  need  in  its  conatrnction.  He  mnat  eee  that  the  materiak  he  tmp' 
pUea  are  enoh  ae  may  be  reaaonably  needed  for  and  need  about  oaoh  a 
hoilding,  both  ae  to  quantity  and  qoality.  Sabject  to  enoh  qnalifioap 
Hana  and  conditiona  be  may  bind  the  building  for  what  hit  materiali  or 
labor  may  be  reaaonably  worth,  although  the  liena  filed  against  tiie 
building  may  exceed  the  oontraot  price  agreed  upon  between  the  prinoi* 
pal  contractor  and  the  owner. 
Mbchanigs'  Lik2(«  —  Paaotiob.  —  Air  AmDA.TTr  of  DirairsB  agunsi  a  ■•- 
chanic's  lien  stating  that  the  material  furnished  was  not  snch  as  the 
building  contract  required,  and  in  consequence  of  the  defective  diarao- 
ter  of  such  materials,  the  house  was  worth  a  sum  lees  than  it  otherwise 
would  have  been,  and  claiming  a  defense  to  that  amount^  bat  not  stating 
wherein  such  material  was  defective,  is  insnfficienti  as  being  too  gen- 
eral, and  will  not  prevent  the  rendition  of  judgment  for  plaintiff  for  the 
amount  claimed. 

Scire  facias  on  a  tnechanic's  lien.  One  Christyy  a  builder, 
eontracted  with  the  defendants  Murphy  and  Williams,  jointly, 
to  erect  a  house  for  each.  Christy  defaulted,  and  persons  who 
had  been  employed  by  him,  or  who  had  furnished  materials 
or  labor,  filed  their  liens,  exceeding  in  amount  the  contract 
price.  Judgment  for  plaintiff,  for  want  of  a  sufficient  affida- 
yit  of  defense,  and  the  defendants  appealed. 

E.  S.  MiUer^  for  the  appellants. 

Joseph  J.  Broadhunt^  for  the  appellees. 

Williams,  J.  The  plaintiff  furnished  lumber  and  manu- 
factured woodwork,  for  the  erection  of  defendant's  dwelling 
house,  on  the  order  or  direction  of  Christy,  the  contractiv. 
The  mechanics'  lien,  on  which  the  writ  of  $eire  facia$  in  this 
case  issued,  was  entered  for  the  amount  of  material  so  fur- 
nished. The  defendant  interposed  an  affidavit  of  defense,  in 
which  several  reasons  were  urged  as  sufficient  to  prevent  the 
entry  of  a  judgment  and  carry  the  case  to  a  jury  fiir  trial 
These  may  be  stated  as  follows:  — 

1.  That  the  house  was  erected  under  a  written  contraot,  in 
which  Christy  was  bound  to  provide  all  material  and  labor, 
and  complete  the  house,  for  the  sum  of  $3,750,  to  be  paid 
when  the  building  was  finished;  that  he  did  not  finish  it» 
and,  for  that  reason,  nothing  was  due  to  him,  or  to  a  saboon* 
tractor  under  him. 

2.  That  the  aggregate  amount  ot  the  liens  entered  against 
the  building,  together  with  the  coet  of  completing  it,  would 
exceed  the  oontraot  price,  and  that  the  liens,  if  sustained. 
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ahould  abate  proportionately,  ia  order  to  bring  the  total  coat 
down  to  the  contract  price. 

8.  That  no  liens  could  be  entered,  under  the  expreea  etipa* 
lations  of  the  contract  with  Christy,  the  builder. 

4.  That  the  material  furnished  was  not  such  as  the  contract 
required,  and,  in  consequence  of  its  defecti?e  character,  the 
house  was  worth  $125  less  than  it  otherwise  would  have  been, 
fur  which  sum,  at  least,  there  was  a  good  defense. 

It  is  urged  that  the  principle  announced  in  Schroeder  ▼• 
GaUand^  134  Pa.  St.  277,  19  Am.  St.  Rep.  691,  is  broad 
•Doogh  to  cover  all  the  propositions  contained  in  the  aflBidavit, 
and  makes  a  reversal  of  the  judgmept  entered  in  the  court 
below  necessary.  In  Weaver  v.  Sheeler^  118  Pa.  St  634,  we 
held,  that  all  persons  furnishing  labor  or  materials  for  the 
erection  of  a  building  were  bound  to  take  notice  of  the  title 
of  the  apparent  owner.  If  he  was  an  intruder  without  right 
the  lien  of  contractor  and  subcontractor  must  alike  fall.  If 
he  held  an  equitable  title  only,  the  lien  would  bind  such  title 
as  he  had,  and  no  more.  In  Schroeder  v.  Oalland,  134  Pa.  St 
277,  19  Am.  St  Rep.  691,  we  went  a  step  further,  and  held 
that,  where  the  contractor  had  stipulated  that  no  lien  should 
be  filed,  he  could  not  confer  a  right  upon  his  subcontractor 
that  he  did  not  possess.  The  contract  between  the  owner  and 
the  contractor  is  the  source  from  which  the  right  of  the  sab* 
contractor  is  derived,  under  the  provisions  of  the  law,  and  it 
is  self-evident  that  a  stream  cannot  rise  higher  than  its  source. 
The  agreement  of  the  builder,  to  provide  all  the  labor  and 
materials  for  the  erection  of  a  building,  and  look  for  his  seco- 
rity  solely  to  the  personal  responsibility  of  the  owner,  leaving 
the  building  unencumbered  by  liens,  is  a  valid  and  binding 
one.  It  violates  no  rule  of  public  policy.  A  statute  that 
should  disregard  its  obligation,  and  authorize  the  entry  of  a 
lien  for  work  or  materials,  in  violation  of  its  terms,  would 
seem  to  be  within  the  prohibition  of  the  constitution,  article 
1,  section  17,  which  declares  that  no  law  impairing  the  obli- 
gation of  contracts  shall  be  passed.  It  might  also  be  within 
tiie  limitation  on  the  powers  of  the  several  states,  found  in 
article  1,  section  10,  of  the  constitution  of  the  United  States. 
We  are  thoroughly  satisfied,  therefore,  with  Schroeder  v.  Oal^ 
land,  134  Pa.  St  277,  19  Am.  St  Rep.  691,  and  our  only  in- 
quiry is,  whether  this  case  falls  within  the  rule  there  laid 
down. 

The  third  ground  of  defense,  stated  in  the  affidavit,  puts 
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the  case  in  the  precise  condition  of  Schroeder  t.  OaUand^  IM 
Pa.  St  277,  19  Am.  St  Rep.  691,  but,  on  turning  to  theclMM 
in  the  contract  relied  on  to  raise  tlie  question,  it  will  be  aeeii 
that  it  is  insufficient    It  contains  the  express  promise  ctf  the 

contrnctor,  *'  to  release  and  discharge  the  said  houses  from 
the  operation  of  all  liens,  either  for  materials  furnished,  or 
work  done  in  the  construction  of  the  same.''  This  is  not  a 
waiver  of  the  right  to  enter  a  lien,  or  a  coyenant  that  none 
shall  be  entered.  It  is  merely  a  promise  to  *^  release  and  die- 
eharge  "  such  liens  as  may  be  entered,  pripr  to  the  day  when 
payment  in  full  shall  be  made  to  the  contractor.  He  cannot 
demand  the  payment  of  the  balance  due  upon  hia  contract, 
until  he  has  performed  the  undertaking  to  release  and  di^ 
charge  the  liens  that  may  have  been  entered  against  the 
building.  This  does  not  fall  within  the  rule  invoked.  Neither 
do  the  first  and  second  grounds  of  defense. 

It  would  be  unreasonable  to  require  one  who  was  called  on 
to  furnish  material  for  the  foundation  or  walls  of  a  house  to 
anticipate  the  cost  d  all  the  materials  to  be  furnished  by 
others,  and  of  all  the  labor  to  be  done,  in  order  to  the  foil 
completion  of  the  structure.  He  can  know,  and  he  must  take 
notice,  as  we  have  seen,  of  the  title  of  the  apparent  owner,  and 
of  the  general  character  of  the  agreement  under  which  the 
contractor  is  proceeding  to  build.  He  can  know,  and  must 
take  notice  of,  the  general  character  of  the  building,  and  of 
the  materials  and  labor  proper  to  be  used  in  its  construction. 
He  must  see  to  it  that  the  materials  he  supplies  are  such  as 
may  be  reasonably  needed  for  and  used  about  such  a  build- 
ing, both  as  to  their  quantity  and  quality;  but  here  his  r^ 
sponsibility  ends.  Subject  to  these  qualifications  and  condi- 
tions he  may  bind  the  building  for  what  his  materials  or  labor 
may  be  reasonably  worth. 

This  brings  us  to  the  last  position  taken  by  the  defendant, 
viz.,  that  he  is  entitled  to  set  off  the  sum  of  1125  upon  the 
plaintiff's  demand,  for  the  reason  that  the  materials  were  not 
such  as  the  oisntract  required.  The  only  provision  in  the  con- 
tract  on  which  this  averment  can  rest  is  that  which  follows: 
^The  construction,  workmanship,  and  materials  furnished 
are  to  be  similar  to  that  used  and  performed  in  the  construc- 
tion of  house  No.  139  Lafayette  Street,  Gtormantown.''  The 
materials  furnished  by  the  plaintiff  included  doors,  sash,  shut- 
ters, and  ornamental  woodwork,  as  well  as  flooring,  shingles, 
joists,  and  other  rough  lumber,  amounting  in  the  aggregate 
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to  nearly  nine  hundred  dollars.  If  the  affidavit  luid  aOeged 
a  deficiency  in  the  quality  of  the  doors,  or  any  other  portion 
of  the  materials  furnished,  as  oompared  with  similar  mate- 
rials used  in  Na  139  Lafayette  Streeti  a  diflTereni  qaestioQ 
would  have  been  raised.  As  it  is,  the  allegation  of  a  defi- 
ciency in  quality  relates  to  the  materials  generally,  and  the 
extent  of  the  deficiency  is  measured,  not  by  a  difference  in  the 
▼alue  of  the  articles  furnished  as  oompared  with  those  oon* 
tracted  for,  but  by  an  alleged  difierenoe  in  the  Taloe  of  the 
house  as  a  whole,  on  account  of  defectiveness  in  the  material 
generally.  The  court  below  was  right  in  treating  this  avei^ 
ment  as  altogether  too  general 
Judgment  affirmed. 

MaoHAifio's  LnH8— To  What  Ivtbbbst  LanrsDw  —  A  meebtiiM  ttaa 
li  ordinarily  limited  to  the  interest  of  the  pereoa  Iiip  whom  or  at  whoeo  la* 
■taaoe  the  materiaU  were  famiehed  or  the  labor  performed:  ffenderaon  t. 
ConneU^,  12S  III  SS;  S  Am.  St  Re|i.  490  and  note;  PohIwiit.  Manake,  126 
HL  72;  0  Am.  81  Rep.  532,  and  note;  Zyoe  t.  MtHsh^eg,  4  Pa.  St  128;  46 
Am.  Bea  676,  and  extended  note;  Chtshoim  t.  WiUkam^  128  HL  115;  aee 
aleo  extended  note  to  LootUe  t.  HogoMt  61  Am.  Deo.  686. 

Mkchanio's  Libhb  —  SuBooHTaAOfOB  How  AvrsonD  bt  Contbaov  es 
ObiiTKAcroB.  —  A  eaboontractor  ie  ehargeable  with  notioe  of  all  the  terma  ol 
the  oontraot  between  the  original  oontractor  and  the  owner  and  ie  bonnd  by 
them:  Bemm  t.  Tkaebara,  143  Pa.  St  182;  2A  Am.  St  Rep.  629,  and  note 
with  oaaee  collected;  note  to  BetucUet  t.  Hood,  19  Am.  St  Rep.  699;  ifurply 
T.  Morton,  139  Pa.  St  845;  TOa^  r.  Kh-kpati-ick,  146  Pn.  St  12a  The  ooa- 
trary  doetrine  Is  maintained  in  Hemjf  t.  Bvam,  97  Mo.  47.  Bat  a  anbeo- 
qnent  agreement  between  the  owner  and  the  contractor  cannot  bo  aatep  to 
the  ■oboontraotor's  disadrantage:  8kaw  ▼.  8Um9ri,  43  Kan.  572.  When 
the  contractor  baa  reoeired  fall  payment  in  advance  of  the  agreement  with 
the  eaboontractor  for  materiale,  tho  eaboontractor  cannot  haTc  a  lien  against 
the  owner  or  hia  proper^t  Jfofieiy  ▼•  (%  ^  Markm  WaUr  Wmrk§  da,  77 
Iowa,  715. 

Mbckasio's  LiBHa— Vaudht  ev  AoBBxiourT  bt  Comnueioa  Ksv  le 
roB  Lnur:  See  note  to  B€nM€i  t.  Hood,  19  Am.  St  Rep.  699. 

Mbohamio's  liDuni.  ^Brrsor  or  Aobbbmbnt  *o  Rblbasb:  See  Bromm  ▼• 
Wmam§,  120  Pn.  St  2A;  6  Am.  St  Rep.  689,  aleo  extended  note  to  Qobk  ▼. 
Aiie,  41  Am.  Daa  221,  where  the  eabjeot  ol  wnivor  el  wiihinii's  Uaos  Is 
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Commonwealth  h  Allmk. 

BiaawAn— Uii  ot  sr  TEiionov  Sii«ixirB— HuaABOL— TlMnuniiig^l 

a  tnotion  «ngin«  orer  a  pablto  highway  upon  a  tlngla  oooarion  when  ••• 
oeuary,  m  in  moviag  it  from  one  location  to  another,  !■  aot  a  nniaaca. 

Highways  ^NoiaAifOB  IV.  —Any  obstruction  which  vnnecetaarily  inoom* 
modatea  or  impados  (he  lawful  mao  of  a  highway  by  tbo  publie^  is  aA  is- 
diotablo  nniaanoa. 

HiOHWATB^Riasr  to  Rbasovabli  Usi^HnsANoi.  ^  Any  penoB  may 
lawfully  mao  a  pnblio  highway  in  the  tranaaotion  of  his  legitimals  boai* 
aeaa,  either  for  travel  or  for  tranaportation,  bat  he  mvsl  mao  it  in  a  feosoB* 
able  manner  and  not  interfere  with  ha  roaaonable  nee  by  other  ottiaana, 
•nd  whether  or  not  a  partionlar  nae  is  an  nnreaaonablo  mao  and  a  nniaanoa, 
Is  a  qneation  of  f  aet  to  be  anbmitted  to  the  jnry. 

■mbwatb— Uaa  ov  sr  Tbaoiiov  Bni^nni— Nvisanoi.  — Tho  &fly  «id 
oontinned  nse  on  a  pablio  highway  of  a  traction  ateam  ongin%  which,  by 
ita  noiae  and  appearance,  frightena  horaea  and  makea  the  highway  daa- 
gerona  to  peraona  riding  or  driving,  and  by  reaaon  of  the  nnuanally  heavy 
loada  which  it  draws,  injnrea  the  highway  and  endangers  tho  safo^  of 
bridges,  as  well  aa  impedes  trarel,  ia  an  indictable  nniaanoa. 

HiOBWATs  AND  Bridoh  —  DoTiiB  OF  TowNSHiF.  —  Highwaya  and  bridgai 
are  generally  conatmcted  for  ordinary  nae  in  an  ordinary  manner  and 
not  for  an  unnsaal  or  extraordinary  nae,  either  by  orosaing  at  great 
speed,  or  by  the  passing  of  a  very  large  and  nnnanal  weighty  anch  aa 
that  drawn  by  a  traotion  engine;  and  a  township  is  not  bonnd  to  do 
more  than  to  ao  conatrnct  ita  bridgea  aa  to  protect  the  pnblio  against  in> 
jnry  by  a  reasonable,  proper,  and  probable  nae  thereof,  in  view  of  the 
snnronnding  cirovmstancea,  anch  aa  the  extent^  kind,  and  natnre  ef  the 
travsl  and  basiness  over  thenu 

Rodney  A*  Mereur^  for  the  appellant. 

John  0.  Ingham^  D.  A,  Overton^  and  John  W.  Codding^  Hi* 
fficC  attorney^  for  the  appellee. 

Per  Curiam.  The  defendants  were  convicted  in  the  ooort 
below  of  maintaining  a  nuiganoe.  They  now  allege  that  the 
indictment  does  not  charge  an  indictable  offense.  The  first 
count  thereof  sets  forth  that  the  defendants  '^set  up,  estab- 
lished, maintained,  kept  up  and  continued,  an  obstruction  in 
said  public  road  and  common  highway  aforesaid,  leading  from 
Rummerfield,  in  Standing  Stone  township,  up  the  Rummer- 
field  creek  by  Philip  6race%  towards  Herrickville,  by  running 
back  and  forth  several  times  a  day,  over  said  highway,  an 
engine  propelled  by  steam,  commonly  known  aa  a  traction 
engine,  which,  by  its  smoke,  steam,  noise,  and  appearance, 
frightens  the  horses  driven  over  said  road,  or  eommoD  high- 
way, and  endangers  the  safety  and  lives  of  people  using  said 
road  in  an  ordinary  manneri  and  obstructs  and  hinders  trsfal 
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thereon,  whereby  the  public  road  and  oommon  highway  aforo- 
•aid  was  then  and  there  obstructed  and  straitened  so  that  tht 
citizens  of  said  commonwealth  could  not  then  and  there  go, 
return,  pass,  and  repass,  ride  and  labor,  on  foot  and  on  horse* 
back,  with  their  horses,  coaches,  carts,  carriages  and  wagons, 
in,  upon,  through,  and  along  said  public  road  and  common 
highway,  as  they  ought  and  were  wont  and  accustomed  to  do, 
without  great  danger  of  their  lives,  and  also  their  goods,  to 
the  great  damage  and  common  nuisance  of  all  citizens  of  said 
commonwealth  of  Pennsylvania,  going,  returning,  passing,  and 
repassing,  riding  and  laboring  with  horses,  coaches,  carts,  car- 
riages, wagons,  on  foot  and  on  horseback,  upon,  through,  and 
along  said  public  road  and  common  highway,  contrary  to  the 
form  of  the  act  of  general  assem'bly,  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  common- 
wealth of  Pennsylvania." 

Upon  the  trial  below,  it  appears  that  the  defendants  had 
been  operating  a  stone  quarry  for  several  years.  This  quarry 
is  situated  on  a  public  road  about  three  miles  from  Rummer* 
fieldj,  station.  It  is  a  narrow  road  with  four  bridges  between 
the  stone  quarry  and  the  station.  For  several  years  the  de- 
fendants hauled  the  stone  from  the  quarry  in  the  ordinary 
manner  by  horses.  Sometime  during  the  year  1891,  Charles 
A.  Allen,  one  of  the  defendants,  procured  a  traction  engine, 
and  put  it  on  the  road  for  the  purpose  of  drawing  heavier 
loads  of  stone.  Behind  the  engine  they  hitched  two  wagons, 
one  behind  the  other,  making  a  train  from  fifty  to  fifty-five 
feet  long,  and,  when  loaded,  weighing  from  thirteen  to  fourteen 
tons.  They  made  two  trips  a  day  from  the  quarry  to  the  sta- 
tion. It  took  from  an  hour  to  an  hour  and  a  half  to  go  over 
the  road  one  way.  There  was  evidence  that  the  train  would 
sometimes  stop  for  half  an  hour  to  get  up  steam.  The  steam 
would  blow  off  frequently  and  make  a  good  deal  of  noise; 
that  it  hindered  and  obstructed  travel  over  the  road;  that 
people  took  other  roads  several  miles  out  of  their  way  to  avoid 
it;  that  women  and  children  accustomed  to  drive  to  the  sta* 
tion  for  difi*erent  purposes  were  afraid  to  do  so;  that  farmers 
who  had  contracted  to  deliver  produce  to  Rummerfield  re- 
fused to  do  so  because  of  the  obstruction,  and  cars  partly 
loaded  had  to  be  unloaded  on  that  account;  that  parties  at 
the  station  and  on  the  road  had  been  hindered  and  delayed, 
sometimes  for  half  an  hour  or  more,  waiting  for  this  train  to 
get  out  of  the  way;  that  persons  who  had  met  it  in  the  road 
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bad  been  obliged  to  onhitoh  their  boraee  and  go  off  behind 
fichoolboueee,  into  the  woods  and  lanes,  and  wait  until  it  had 
gone  by. 

We  are  not  prepared  to  say  that  the  indictment  does  ncyt 
set  forth  a  public  nuisance,  and  that  the  jury  were  not  justi- 
fied in  finding  in  the  evidence  the  existence  of  such  nuisanceb 
The  running  of  a  traction  engine  oyer  a  public  highway  upon 
a  single  occasion  would  not  constitute  a  public  nuisance. 
That  may  be  necessary  to  remove  it  from  one  location  to  an- 
other, as  in  the  case  of  a  steam  threshing  machine,  which  is  at 
certain  seasons  removed  from  one  farm  to  another  for  the 
purpose  of  threshing  out  the  farmer's  crops.  Indeed,  the  act 
of  June  30,  1885,  seems  to  recognise  such  necessity,  and  pre- 
scribes the  conditions  and  manner  in  which  machinery  pro* 
pelled  by  steam  may  be  moved  over  a  public  road  or  highway. 
This,  however,  we  regard  as  restrictive  legislation.  It  was  not 
intended  to  license  the  unrestricted  use  of  steam  upon  the 
public  highways  of  the  commonwealth.  While  a  man  may 
have  a  right  under  this  act  of  assembly  to  run  a  traction  en- 
gine over  a  public  road  for  a  necessary  purpose,  by  comply- 
ing with  the  terms  of  the  act,  yet,  if  he  uses  that  privilege  in 
an  unreasonable  and  in  an  unusual  way,  it  may  constitute  a 
public  nuisance.  At  common  law,  any  obstruction  which 
unnecessarily  incommodes  or  impedes  the  lawful  oae  of  a 
highway  by  the  public,  is  a  nuisance:  Angell  on  Highways, 
255,  sec.  223;  4  Bla.  Com.  167;  Commontoealih  v.  Milliman^  M 
Serg.  A  R.  404.  Any  such  obstruction  of  a  public  road  as 
materially  interferes  with  the  public  convenience  is  indict- 
able as  a  nuisance:  2  Wharton's  Criminal  Law,  15.  A  man 
may  lawfully  use  a  public  highway  in  the  transaction  of  his 
legitimate  business  either  for  travel  or  for  transportation;  but 
it  is  common  law  and  common  sense  that  he  must  use  it  in  a 
reasonable  manner,  and  not  interfere  with  its  reasonable  ose 
by  other  citizens;  and  whether  a  particular  use  is  an  unrea* 
sonable  use  and  a  nuisance  is  a  question  of  fact  to  be  sub- 
mitted to  a  jury:  Allegheny  v.  Zimmerman^  95  Pa.  St  287;  40 
Am.  Rep.  649.  While  each  citizen  is  protected  in  the  enjoyment 
of  his  own  rights,  he  must  so  exercise  them  as  not  to  interfere 
with  the  rights  of  others.  We  can  understand  that  it  may  be 
sometimes  necessary  to  move  a  traction  engine  from  OQS  place 
to  another  in  the  reasonable  pursuit  of  a  lawful  bnsinees.  It 
is  quite  another  matter  to  occupy  a  particular  road  continu- 
ously  for  such  purpose,  to  the  inconvenience  of  the  public, 
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and  peril  to  persons  using  such  road.  The  jury  baye  found 
Buch  continuous  user  to  be  a  nuisance,  and  we  cannot  say  such 
finding  was  not  justified  by  the  evidence.  In  the  American 
and  English  Bncyclop»dia  of  Law,  volume  16,  page  962,  the 
learned  editor  mentions,  among  other  indictable  nuisances: 
'*  The  use  on  a  highway  of  a  traction  steam  engine,  which  by 
its  noise  and  appearance  frightens  horses,  and  makes  the 
highway  dangerous  to  persons  riding  or  driving.'' 

Aside  from  this,  it  was  alleged  on  the  part  of  the  common- 
wealth that  this  traction  engine,  with  the  unusual  load  thai 
it  drew,  injured  the  highway,  and  endangered  the  safety  of 
the  bridges.  As  a  general  rule,  highways  and  bridges  are 
constructed  for  ordinary  use  in  an  ordinary  manner,  and  not 
for  an  unusual  or  extraordinary  use,  either  by  crossing  at 
great  speed,  or  by  the .  passing  of  a  very  large  and  unusual 
weight.  A  township  is  not  bound  to  do  more  than  to  so  con- 
«truct  its  bridges  as  to  protect  the  public  against  injury  by  a 
reasonable,  proper^  and  probable  use  thereof,  in  view  of  the 
«urrounding  circumstances,  such  as  the  extent,  kind,  and 
nature  of  the  travel  and  business  over  them.  There  was  evi« 
dence  upon  the  trial  below  that  the  bridges  on  this  road  were 
built  only  for  the  usual  and  ordinary  loads  drawn  over  them, 
and  that  such  loads  were  not  more  than  one  third  or  one  fourth 
of  the  weight  of  the  loads  drawn  by  this  traction  engine. 

An  examination  of  the  respective  specifications  fails  to  dia» 
4siofle  error.  The  case  was  submitted  to  the  jury  under  proper 
instructions  as  to  the  law. 

Judgment  affirmed. 

HioHWATB,  NuisAHOB  Iv— >TaAonov  EiraoraL— A  iteam  «iigliM  as  a 
n^na  of  locomotion  on  a  pablM  highway  is  not  naoeamily  a  noiflanoai 
Jiaeamber  ▼•  NiekoU,  S4  liiofa.  212;  22  Am.  Kep.  622;  aad  aspeciaUy  iiol% 
•diseoMiiig  tha  jum  of  highways  bj  traotioa  angines;  also  note  to  Ap§r  v. 
I/orwieh,  12  Am.  Rapw  MO. 

HiOHWATB—  Obstbctction.  — NvuAHCS:  Sea  notas  to  Woodman  r,  Metr^ 
poUkm  R.  B.  Coi,  14  Am.  St  Rapw  429,  and  8taU  t.  Berdetta,  88  Am.  Repb 
127.  An  aet  dona  in  a  highway  is  a  nniaanos  if  it  detracts  from  tha  sslaty 
of  traTalarsi  Dygeri  r.  Bchenck^  23  Weod.  445;  85  Am.  Deo.  575,  and  note; 
StaU  r.  Jia^or^  b  Port.  279;  80  Am.  Dae  664.  Objects  within  the  limits  of 
a  highway,  which  in  their  natara  are  calculated  to  frighten  horses  of  or* 
dinary  gentleness  may  be  nnisances:  Afar  t.  J^orwieh,  89  Conn.  876;  12 
Am.  Rep.  396,  and  note;  Fonha^  t.  Olm  Hatm,  26  Wic  288;  8  Am.  Rep. 
TSw  Bnt  persons  are  not  liable  for  obstmcting  a  highway  where  tha  ob- 
struction is  temporaiy  and  necessary  to  their  reasonable  nue  of  it:  DavU  r. 
Winsluw.  61  Me.  264;  81  Am.  Dae  67aL  Sea  also /'eq^k  t.  8qtiir%  107  N.  T. 
«93;  1  Am.  St  Rep.  893. 
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HiOBWATi — LuBiUTT  FOB  Dbfeoiv  di. — TovQtbip  oAeei*  srt  <m\j 
boood  to  antioipate  and  provide  against  the  ordinary  naeda  of  travel  coo- 
ducted  in  the  ordinary  manner  on  ordinary  oouuirj  riMds:  Township  of  JoA^' 
•M  T.   WaqntT^  127  Pa.  St  184;  U  Am.  St  Rep.  833,  and  note  with  ease* 
ooUeeted,  and  in  which  this  liability  in  regard  to  bndgee  is  diicnaeed. 

BRnMin — Ltabilitt  vob  DstioTi  xh. — A  town  la  not  boond  to  keep 
Hi  bridges  absolutely  safe;  and  where  a  bridge  breaks  down  under  an  ex- 
Inordinary  load,  which  reasonable  oara  oonld  not  have  anticipated,  the 
lawA  is  not  liabbt  Ifitew  ▼•  Tovm  <^Oranby.  47  Conn.  M;  86  Am.  Rep.  61. 


Brown  v.  Pitoatrn. 

(14  PSMKITLTAiaA  SfAn,  M7.] 

IfMHiw  PBRTORMAiroK — CoBTRAOT  Obtaim ■!>  BT  Dbcsht.  -*  Otto  wlio  askt 
speciflo  performance  of  a  contract  in  tha  proonrement  of  which  ho  haa 
praeticed  deceit  is  always  an  unwelcome  suitor  in  a  oonrt  of  equity  and 
will  generally  be  denied  relief. 

Braomo  Pbetokmancb  —  Wubh  Rbfubbd  —  Dbokbb  of  Pboot.  —  A  much 
less  degree  of  proof  is  required  to  induce  a  oourt  of  equity  to  refuse 
specific  performance  of  a  contract  for  the  sale  of  land  than  is  required 
to  reform  it  or  to  set  it  aside. 

fraoina  PBRroiucAiroB— Qboonos  lom  Rbpusiko.  —  Omiuiou  or  misuko 
in  a  contract  for  the  sale  of  land,  or  that  it  is  nnoonscientious  or  nnrea- 
soaable;  or  that  there  has  been  concealineot,  misrepresentation,  or  un- 
fairness, are  some  of  the  causes  which  will  indnoa  a  oonrt  of  equity  to 
refuse  specific  performance. 

ftracirio  pKRroBMANOB — Whrn  wnx  bb  Rbfusbi>. — Though  a  con  trad 
is  ralid  at  law,  equity  will  not  enforce  it  specifically  unless  the  traos* 
action  is  free  from  fraud  or  surpriae. 

Iraoirio  Pbrformancb  —  When  Rbfusbd — Ck>KTRACT  Obtainbd  bt  Db- 
OBIT.  •—  When  a  contract  for  the  sale  of  land  is  obtained  by  deceitful 
representations  made  by  and  on  behalf  of  the  rendee  that  he  intends  to 
Bse  the  property  for  the  erection  of  dwelling  houses  when  in  faot  he  ia- 
tands  to  use  it  for  a  blacksmith  shop,  specific  performanoe  of  the  con* 
traot  will  be  refused. 

fraoma  Pbrform abob  -^  Partirs.  —  A  decree  for  specific  performanoe 
which  includes  the  wife  of  the  defendant  who  is  not  a  party  to  the  pre- 
oeeding  is  erroneous  and  will  be  reversed. 

Bill  to  enforce  specific  performance  of  a  contract  for  the 
■ale  of  land*  Decree  in  favor  of  plaintiff^  and  defendant 
appealed. 

Bhddon  Potter  and  Leoni  Melick^  for  the  appellant. 

IfieAoeZ  /•  iZyan,  for  the  appellee. 

STKBBKTTy  J.  In  drawing  the  conclusiona  on  which  thii 
decree  is  based,  the  learned  master  and  court  below  appear  la 
lutve  attached  little,  if  any,  importance  to  principles  of  equitj^ 
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which  ought  to  have  controlling  effect  in  cases  like  this,  Tis.y 
He  who  comes  into  equity  must  do  so  with  clean  hands,  or, 
as  otherwise  expressed,  '^He  that  hath  committed  iniquity 
shnll  not  have  equity":  1  Pomeroy's  Equity  Jurisprudence, 
434-443;  Bispham's  Equity,  60-62.  Specific  performance  is 
of  grace,  and  not  of  right:  Pennock  y.  Freeman^  1  Watts,  409; 
Henderson  v.  Hays,  2  Watts,  148;  Orne  v.  Kittanning  Coal  Co.^ 
114  Pa.  St.  172;  DaU  v.  Phillips,  26  Week.  Not.  Gas.  612. 

It  necessarily  follows,  from  these  and  other  cardinal  prin- 
ciples, that  one  who  asks  specific  performance  of  a  contract,  in 
the  procurement  of  which  he  has  practiced  deceit,  is  always 
mn  unwelcome  suitor  in  a  court  of  equity. 

The  circumstances  leading  up  to  the  execution  of  the  con* 
tract  in  question  are  so  fully  set  forth  in  the  master's  report 
that  brief  reference  to  some  of  the  more  salient  points  will  be 
sufiScient 

After  referring  to  the  fact  that  Brown  testified  he  sent  Byert 
to  the  office  of  Glenn  and  Son,  defendant's  agents  for  sale 
of  the  property,  to  make  inquiry  in  regard  thereto;  also,  to 
what  was  suggested  by  Byers  as  to  Brown's  intention  to  im- 
prove the  lot  by  erecting  thereon  four  side-yard  houses,  eto.| 
and  the  discrepancy  between  the  testimony  of  Brown  and  that 
of  Byers  as  to  what  occurred  prior  to  execution  of  the  con- 
tract, the  learned  master  says:  **  Brown  certainly  wanted  this 
place  for  that  single  purpose,  and  that  was  the  purpose  be 
bad  in  view  when  he  commenced  negotiations  looking  to  the 
nltimate  purchase  of  this  lot."  That  purpose,  as  stated  by 
the  master,  in  same  connection,  was  as  a  location  for  a  black- 
smith shop. 

Again,  after  referring  to  Brown's  assertion  that  he  never 
told  Glenn  and  Son  what  he  wanted  the  lot  for,  the  master 
says:  *^But  all  the  evidence  given  by  plaintifif  shows  dwelling 
houses  were  discussed,  and  sketches  made  to  show  how  such 
dwellings  could  be  built  on  the  lot,  either  to  utilize  all  of  it,  or 
make  it  pay,  or  command  a  larger  price,"  etc.,  and  then  con- 
cludes thus:  ^  There  certainly  must  have  been  a  prearranged 
understanding  between  Brown  and  his  friend  Byers  about  the 
Baldwin  story;  they  both  made  use  of  it  at  different  times; 
they  knew  it  was  untrue,  and  they  certainly  had  some  object 
in  view;  that  object  was  to  deceive  Glenn;  and  Brown,  being 
A  blacksmith,  would,  by  his  appearance,  give  color  to  the 
ftatement,  and  induce  Glenn  not  to  inquire  further  into  bis 
busineea.'' 
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TbiB  finding  of  fact,  that  falsehood  and  deceit  were  resorted 
to  by  the  plaintiff  and  his  go-between,  for  the  purpose  of  mis- 
leading defendants'  agents,  and  thus  procuring  the  contract 
of  sale,  is  fully  warranted  by  the  evidence. 

A  few  days  after  the  contract  was  signed,  Glenn  and  Son 
addressed  the  following  self-explanatory  letter  to  Brown:  ^We 
kaye  been  told  that  you  have  an  intention  to  use  the  lot  •  •  .  • 
for  a  blacksmith  shop.  As  you  had  stated  to  us  that  yoa  would 
build  on  it  four  side-yard  dwellings,  and  the  sale  was  made 
to  you  with  that  understanding,  you  can  see  our  principals 
would  not  be  willing  to  convey  the  property  to  you  for  the 
purpose  named,  that  is,  to  be  used  for  a  blacksmith  shop  or 
other  objectionable  purpose.  We  trust  that  our  informant 
has  been  mistaken,  and  we  will  be  glad  to  hear  from  you  in 
lelation  to  the  matter.'' 

Brown  happened  to  call  at  Glenn's  office  before  this  letter 
was  mailed,  and  it  was  read  to  him.  When  charged  by  the 
writer  of  the  letter  with  having  deceived  him,  Brown,  instead 
of  denying  the  accusation,  said  '*he  had  bought  the  lot,  and 
bad  a  right  to  have  it,  and  meant  to  try  and  get  it  anyhow, 
and  that  there  was  no  need  of  bad  feeling  between  them  about 
it."  Further  reference  to  the  evidence  is  unnecessary.  It 
clearly  establishes  the  fact  that  the  contract  was  procured  by 
deceitful  misrepresentations,  made  by  and  on  behalf  of  plain- 
tiff, for  the  purpose  of  securing  the  property. 

That  fac^  as  we  have  seen,  is  substantially  found  by  the 
master;  but,  in  summing  up  bis  findings  of  fact,  it  appears  to 
have  been  omitted,  presumably,  for  the  reason  that  it  was  not 
regarded  as  necessary  to  a  proper  disposition  of  the  oase.  The 
substance  of  his  third,  fifth,  and  sixth  findings  is,  that  at  the 
time  the  agreement  was  signed,  no  promises  were  made  or 
agreement  entered  imto  between  Brown  and  those  who  repre- 
sented the  defendant:  that  .Brown  did  not  then  or  at  any 
time  ^  make  any  promises  to,  or  enter  into  any  agreements 
with,  Robert  Glenn  or  any  other  person  as  to  what  he  would 
erect  on  the  property  he  proposed  to  buy.** 

These  findings  are  not  inconsistent  with  the  fact  that  plain- 
tiff and  his  friend  Byers  practiced  falsehood  and  deceit  in 
procuring  the  contract,  as  above  stated.  If  the  defense  had 
N^en  grounded  solely  on  reformation  of  the  contract  by  incor* 
pirating  therein  a  building  restriction  alleged  to  have  been 
OM.itted  by  accident  or  mistake,  etc.,  the  conclusion  drawn  by 
ii.H  learned  master  and  court  below  would  havs  bsom  oorrect; 
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but  it  is  one  thing  to  furnish  such  proof  as  will  movs  a  chan* 
cellor  to  reform  a  oontraot  for  the  sale  of  land,  and  quite  an- 
other to  prove  such  unfairness  or  deception  in  its  procurement 
as  will  induce  him  to  withhold  his  aid,  and  thus  refuse  spe- 
eific  performance  of  the  tainted  contract 

There  is  also  a  marked  difference  between  thai  degree  of 
Qnfairness  which  will  induce  a  chancellor  to  set  aside  a  con* 
tract  and  that  which  will  induce  him  to  withhold  his  aid  in 
enforcing  it:  Catheart  y.  Robin9on^  6  Pet.  276.  It  is  there  said: 
**A  defendant  may  resist  a  bill  for  specific  performance  bj 
showing  that,  under  the  circumstances,  the  plaintiff  is  not 
entitled  to  the  relief  he  asks.  Omission  or  mistake  in  the 
agreement,  or  that  it  is  unconscientious  or  unreasonable,  or 
that  there  has  been  ooncealmentt  misrepresentation^  or  any 
Qnfairness,  are  enumerated  among  the  causes  which  will  in- 
duce the  court  to  refuse  its  aid/' 

It  is  well  settled  that,  though  a  contract  is  yalid  at  law, 
equity  will  not  enforce  it  specifically  unless  the  transaction 
be  free  from  fraud  or  surprise.  As  was  said  in  Ome  v.  Kit* 
tanning  Coal  Co^  114  Pa.  St.  172:  ''The  doors  are  shut  against 
one  who,  in  his  prior  conduct  in  the  very  subject-matter  at 
Issue,  has  violated  good  conscience,  good  faith,  or  fair  deal- 
ing/' All  these  were  done  by  the  plaintiff  in  the  procurement 
of  the  contract  which  he  asked  the  court  below  to  enforce.  He 
was  unworthy  of  its  aid,  and  his  bill  should  have  been  dis- 
missed. The  decree  is  also  erroneous,  in  that  it  includes  de- 
fendant's wife,  who  does  not  appear  to  have  been  a  party  to 
the  proceeding. 

Decree  reversed  and  bill  dismissed,  with  costs  to  be  paid  by 
the  plaintifld  

Smnno  PjatfOBMANd,  Whbit  Rsrasio.  —  Speoiflo  performuiee  will  %• 
refaied  nnleas  the  oontract  is  free  from  aU  impntatioa  of  fraud  or  deoeit. 
The  oontraot  of  the  party  aeeking  apecifio  performanoe  moat  be  free  from  all 
blame:  Keilyr.  Ceniral  Pae.  R.  A  Co,,  74  CaL  667;  6  Am.  St  Bep.  470^  and 
note;  Datt  ▼.  Phillipt,  137  Pa.  St.  203:  21  Am.  St.  Rep.  S64,  and  note  with 
SMes  oolleoted;  Bjfcen  r.  Siubbt,  85  Ala.  266;  Dodd  r.  Borne  efe.  /im.  Co., 
»0r.  1|  OnifMr  T. CSIiMeiuieii,  33  Neb.  313;  Grimle  r.  Suikmitmd,  BS  Ytu  66ii 
Hkk$  r.  Tmxi,  M  Mioh.  S14  See  extended  notes  to  Ze%  v.  OapOet,  St 
Am.  Bepw  181^  tad  So^  t.  Bartk^  S4  Am.  Dee.  766w 
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Whitmobb  t^.  Dwelling  Housb  Insurance  Ga 

[148  PmWTLTAinA  Statb,  40$, 

iKtVRAHCC  — NoTioi  OT  Lo88  SBNT  BT  Mail  —  Prbsumptiov.  —  When  m 
prepaid  letter,  properly  addresied,  eontaining  a  Btatememt  of  loss  nndor 
a  fire  iaanranoe  policy,  is  deposited  io  the  post  office,  it  is  presumed 
Uutt  it  reaohed  its  destination  by  dne  course  of  mail,  bat  this  presamp- 
Uam  may  ba  rebatted  by  evidenoe  showing  that  it  was  not  vsestTad. 
Tlie  qnsstion  is  one  of  fact  for  determination  by  the  jnry. 

braomANOB — Pboof  of  Lo«^  SuFnoiBKor  of.  —  When  a  statement  of  loss 
under  a  policy  of  fire  insurance  is  famished  the  insurer  within  the  time 
stipulated  in  the  policy,  and  there  is  nothing  to  show  that  it  was  not  ia 
good  faith,  intended  as  a  oomplianoe  therewith,  it  is  the  duty  of  the 
insQrer,  if  he  means  to  rely  upon  a  failure  by  the  insured  to  oomply 
with  the  terms  of  the  policy  in  respect  to  notice  of  loss,  to  gire  prompt 
■otios  of  his  objection  to  the  statement  reoeiv^ed,  specifying  the  defecta 
therein,  so  that  the  insured  may  hare  an  opportunity  to  eorrect  them. 
A  failore  to  return  snch  statement,  or  to  notify  the  insured  of  defects 
therein,  is  sufficient  e?idenoe  of  a  waiter  of  strict  oomplianoe  with  the 
terms  of  the  policy. 

tnOBAKOB  —  OwNBRSHiP  OF  pROPBRTT. — When  payment  of  aloes,  nnder 
a  poliey  of  fire  insurance,  is  resisted  on  the  ground  that  the  insured  was 
aot  the  sole  and  unconditional  owner  of  the  land  on  which  the  honss 
■tood,  as  provided  in  the  policy,  and  the  evidence  as  to  whether  he  was 
or  was  not  such  owner  is  coaflicting,  the  question  must  be  determined 
by  the  jury,  and  a  finding  that  ho  was  such  owner  will  not  be  distnrbed 
ooappeaL 

Assumpsit  to  recover  upon  a  policy  of  fire  insurance,  for  the 
total  loss  of  a  dwelling  house  described  therein.  Judgment 
for  the  plaintiff,  and  defendant  appealed. 

W.  W.  WaUan^  0.  8.  PaiUrson,  and  W.  8.  Diehl,  for  the  ap> 

pellant. 

John  F.  Scragg^  Everett  Warren^  and  Edward  N.  WiUardf 
for  the  appellee. 

Stbrbbtt,  J,  There  is  no  question  as  to  the  validity  of  the 
policy  in  suit,  nor  that  the  property  insured  was  totally  de- 
stroyed by  fire  on  April  15,  1888,  during  the  life  of  the  policy. 
It  was  clearly  shown,  by  undisputed  evidence,  that  the  value 
of  the  house  and  personal  property  destroyed  considerably 
exceeded  the  amount  for  which  they  were  respectively  in- 
sured.  The  right  of  plaintiff  to  recover  was  resisted  on  two 
gronnds:  — 

1,  That  he  failed  to  comply  with  the  provision  of  the  policy 
requiring  him,  within  thirty  days  after  the  fire,  to  furnish  the 
company  with  the  statement  of  proof  of  loss  therein  specified. 

2.  That  the  house  in  question  was  *'  on  ground  not  owned  by 
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the  insured  in  fee  simple,"  and  his  interest  therein  was  '*  other 
than  unconditional  and  sole  ownership/' 

Considerable  testimony,  bearing  more  or  less  directly  on  each 
of  these  propositions,  was  introduced  and  submitted  to' the 
jury,  under  instructions^  which  constitute  the  subjects  of  com- 
plaint in  several  of  the  specifications  of  error. 

It  was  clearly  shown  that,  within  a  day  or  two  after  the  fire, 
notice  of  the  total  destruction  of  the  house  and  contents  was 
given  to  the  company.  Testimony  on  behalf  of  plaintiff  tended 
to  prove  that,  within  ten  days  thereafter,  he  prepared  an  item- 
ised statement  of  his  loss,  inclosed  it  in  an  envelope,  properly 
•tamped,  and  addressed  to  the  ''Dwelling  House  Insurance 
<!k>mpany,  Boston,  Massachusetts,''  and  placed  it  in  the  poet 
office,  at  Carbondale,  Pennsylvania;  that,  liefore  mailing  the 
package,  he  showed  it  to  the  company's  local  agent  at  Carbon- 
dale,  informed  him  that  it  was  a  statement  of  his  loss,  which 
he  was  about  forwarding  by  mail  to  the  company,  etc.,  and,  in 
reply  to  the  inquiry  whether  that  was  right  the  agent  assented. 
These  matters  were  all  testified  to  in  detail  by  the  plaintiff 
himself,  and  he  was  corroborated  therein  by  a  disinterested 
witness. 

The  testimony  also  tended  to  prove  that,  after  waiting  in 
Tain,  several  weeks  for  a  reply  from  the  company,  plaintiff 
caused  to  be  prepared  and  mailed  to  its  home  address,  as  be* 
fore,  a  second  itemized  statement  of  loss.  Pursuant  to  notice 
to  produce  both  statements,  etc.,  at  the  trial,  the  company 
brought  into  court  the  last  mentioned  paper,  and  denied  re- 
ceiving the  other.  In  connection  with  the  evidence  tending  to 
prove  the  preparation  and  mailing  of  the  first  statement,  plain- 
tiff offered  in  evidence  the  second  statement  or  proof  of  losBi 
but  being  objected  to  by  the  company,  as  incompetent  and 
irrelevant,  because  not  furnished  within  thirty  days  after  the 
Are,  it  was,  for  that  reason,  excluded. 

For  the  purpose  of  rebutting  the  inference  that  might  be 
drawn  from  mailing  the  first  statement  within  the  thirty  days, 
the  company  undertook  to  prove,  by  Mr.  Melchert,  one  of  its 
employees,  that  he  had  charge  of  its  mail  matter,  and  that  the 
etatement  was  never  received  by  him. 

The  testimony  of  both  parties  relating  to  the  mailing  of  the 
first  statement,  etc.,  was  fairly  submitted  to  the  jury,  and  they 
flDQSt  have  found  as  a  fact  that  it  was  properly  deposited  in  the 
post  office,  aa  alleged  by  plaintiff,  and  duly  received  by  the 
company.    There  appears  to  be  no  error  in  admitting  the  tea- 
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timonj  bearing  on  that  question,  or  in  the  instructions  whieh 
Moompanied  its  submission  to  the  jury.  It  is  well  settled 
that  the  fact  of  depositing,  in  the  post  ofiBce,  a  properly  sd* 
dressed,  prepaid  letter,  raises  a  natural  presumption,  founded 
in  common  experience,  that  it  reached  its  destination  by  due 
oourse  of  mail.  In  other  words  it  is  prima  facie  evidence  that 
it  was  received  by  the  person  to  whom  it  was  addressed;  but 
that  prima  facie  proof  may  be  rebutted  by  evidence  showing 
that  it  was  not  received.  The  question  is  necessarily  one  of 
factt  solely  for  the  determination  of  the  jury,  under  all  the 
evidence:  FoUtm^  v^  Cooh^  115  Pa.  St  529;  Suequ/ehanna  etc^ 
Im.  Co.  V.  Tunkhannoek  Toy  Co.,  97  Pa.  St  424;  39  Am.  Rep. 
816;  Huntley  v.  Whittier,  105  Mass.  391;  7  Am.  Rep.  538,  and 
cases  there  cited;  Brigge  v.  Hervey,  130  Mass.  188. 

For  the  purpose  of  this  case,  therefore,  it  must  now  be  ao» 
cepted  as  true,  that  the  first  statement  was  received  by  the 
company  within  tbe  required  time. 

It  is,  however,  contended  that  the  itemized  statement  in 
question  was  not  shown  to  have  been  in  accordance  with  the 
requirements  of  the  policy,  and  hence  it  amounted  to  nothing, 
whether  received  or  not.  We  cannot  assent  to  that  proposi* 
tion.  Assuming,  as  in  view  of  the  verdict  we  must,  that  the 
statement  was  duly  received,  the  company  could  not  in  good 
faith  treat  it  as  a  mere  nullity.  If  it  was  found  to  be  informal 
or  defective,  as  proofs  of  loss,  and  the  company  was  unwilling 
to  accept  it  as  such,  it  was  its  duty  to  return  the  paper,  with 
specification  of  defects,  so  that  plaintiff  might  have  an  oppoi^ 
tunity  of  correcting  them.  When  such  statement  of  loss  is 
furnished  within  the  stipulated  time,  and  there  is  nothing  to 
show  that  it  was  not  in  good  faith  intended  as  a  compliance 
with  terms  of  policy,  it  is  the  duty  of  the  underwriter,  if  it 
means  to  rely  upon  failure  to  comply,  to  give  prompt  notice  of 
its  objection,  pointing  but  defects,  etc.  Such  provisions  in 
policies  of  insurance  are  intended  for  the  information  and  pro- 
tection of  the  underwriter,  and  cannot,  with  impunity,  be  used 
to  ensnare  the  unwary  and  confiding.  In  such  circumstanceBf 
the  failure  of  the  company  to  return  statement  of  loss,  or  to 
notify  the  insured  of  defects  therein,  is  some  evidence  for  the 
jury  of  a  waiver  of  strict  compliance:  Ootdd  v.  Dwelling  Heme 
Ins.  Co.,  134  Pa.  St  570;  19  Am.  St  Rep.  717,  and  cases  there 
cited.  In  that  case,  our  brother  Mitchell,  after  reviewing  the 
authorities,  said:  *'The  result  of  the  decisions  may  therefore 
be  formulated  in  the  following  rule:   If  the  insured,  in  good 
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Ikith  and  within  the  stipulated  time,  does  what  he  plainly  in- 
tends as  a  compliance  with  the  requirements  of  his  policy, 
good  faith  equally  requires  that  the  company  shall  promptly 
notify  him  of  their  objections,  so  as  to  give  him  an  opportunity 
to  obviate  them;  and  mere  silence  may  so  mislead  him,  to  his 
disadvantage,  to  suppose  the  company  satisfied,  as  to  be  of  it* 
self  sufficient  evidence  of  waiver  by  estoppel." 

£very  reputable  and  trustworthy  insurance  company  recog« 
nixes  the  propriety  of  this  rule,  and  acts  upon  it 

The  evidence  in  this  case  indicates  that,  in  doing  what  he 
did,  the  insured  intended  in  good  faith  to  comply  with  the 
requirements  of  his  policy.  Self-interest  could  not  have 
prompted  him  to  do  anything  else.  The  defendant  com« 
pany,  on  the  other  hand,  was  so  identified  with  the  ease 
above  cited  as  to  be  somewhat  familiar  with  the  rule  therein 
stated. 

The  further  objection  that  plaintiff  was  not  the  sole  and  un- 
conditional owner  of  the  land  on  which  his  house  stood,  etc., 
involved  questions  of  fact,  which  were  also  determined  in  bis 
favor.  There  was  some  evidence  tending  to  show  that,  by  an 
amicable  agreement  with  his  coheirs,  plaintiff  became  sole 
owner  of  that  portion  of  the  land  on  which  he  afterwards 
erected  the  house  in  question.  The  testimony  was  conflicting, 
but  we  are  not  prepared  to  say  that  it  was  not  proper  for  the 
consideration  of  the  jury.  It  was  fairly  submitted  to  them, 
and  they  must  have  found  that  there  was  a  family  arrange- 
ment  or  agreement  whereby  plaintiff  became  entitled  in  sever- 
alty  to  the  land  on  which  his  house  stood. 

There  appears  to  be  nothing  in  either  of  the  fifteen  specific 
oations  of  error  that  requires  a  reversal  of  the  judgment. 

Judgment  affirmed.  

Ihsubancb — pROora  ot  Loss—  Waivxb.  — If  tbe  Insured  in  i^ood  faith, 
«ad  within  the  stipulated  time,  does  what  he  plainly  intends  as  a  complianoi 
with  his  policy,  as  to  proofs  of  loss,  a  failure  by  the  company  to  promptly 
notify  him  of  any  objections  thereto,  so  as  to  giv^e  him  an  opportunity  to  ob- 
viate them,  and  mere  silenoe  may  so  mislead  him,  to  his  disadvantage,  to 
suppose  the  company  satisfied,  as  to  be  of  itself  sufficient  eyidence  of  waiver 
by  estoppel:  Welsh  r.  London  Ass.  Corp,,  161  Pa.  St  607;  31  Am.  St  Bep^ 
786^  and  especially  note,  where  the  oases  are  oolleoted. 

BviDBNOs  — PBistTMrrioir  that  Lsttir  Mailsd  Rbachsd  Its  DMrrau 
nov.  —  When  a  letter  is  sent  through  the  mails  properly  addressed  and  with 
Iko  pottage  prepaid,  it  is  to  be  presumed  that  it  duly  reached  its  destinatlont 
Jh  JwnndU  T.  UiDouM^  93  Ala.  216;  Qfrman  Nat  Bank  t.  Burnt,  12  Col. 
iMl  13  Am.  St  Rep.  S47»  and  note;  HuiUley  ▼•  Whittier,  106  Mass.  381;  7 
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Rep.  536;  CommamoeaUk  t,  JfjfrUi,  7  AU«ii,  648;  83  Am.  Daa  71^ 
JiuwU  V,  Buckley,  4  &  I.  526;  70  Am.  Dec  167,  and  note;  Hartford  B<nk 
▼.  y/fiii,  3  Day,  491;  3  Am.  Deo.  274.  The  contrary  dootrino  is  maintained 
in  the  following  cases:  Firtt  NaL  Batik  ▼.  McManigle^  69  Pa.  St.  156;  8  An. 
Rep.  236;  Sullivan  ▼.  KuykendaU,  82  Ky.  483;  56  Am.  Hep.  901;  freemam  r. 
Jiorey,  45  Me.  50;  71  Am.  Dec.  527. 

EviDBNCB  OF  'RmcMXFT  OT  NonoB  or  Loss  wami  Dvlt  Maiuho.— Bfi- 
dencs  that  notice  and  proof  of  loss  were  mailed,  properly  addresssd*  to  the 
insurer  raises  the  presumption  that  they  were  duly  received  by  himi  /Vwiy^ 
foeker  ▼.  Capital  Iiu.  Co.^  80  Iowa,  56;  20  Am.  St  Rep.  395;  Smtquekmm 
ste.  Ins.  Co.  ▼•  TwMammKk  Tq$  C4,  97  Pa.  St.  424;  39  Am.  Rep^  816^  sad 
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MVHIOIFAL  CORTORATIONS  —  ObDIH AKCB8  —  POUCB  POWXB.  —  By  the  OTglB- 

isation  of  a  city  or  borough  within  its  borders,  the  state  imparts  to  inch 
mnnicipality  the  powers  necessary  to  the  performance  of  its  fnnetioo% 
and  to  the  protection  of  its  oitizeus  in  their  persons  and  property,  and 
the  police  power  is  ons  of  thesa.  Ordinances  passed  by  eities  and  bo^ 
oaghs  in  the  legitimate  exerdss  of  this  power  are  therefore  valid. 

llomoiPAL  Corporations  —  Powkb  to  Lxcsicsb  Peddliwo.  —  An  ordiaanoi 
prohibiting  the  business  of  peddling  within  the  municipal  Umits  withoaft 
a  license  from  the  proper  mnnicipal  oiBcar  is  a  valid  exeroisa  of  the  poliot 
power,  bnt  such  regulation  must  be  directed  against  the  whols  bnsinflai^ 
and  not  against  one  or  some  of  the  persons  engaged  in  il  If  an  ordi- 
nance is  in  reality  directed  only  against  certain  persons  who  ars  engaged 
in  a  given  business  or  certain  commodities,  in  such  manner  as  to  discrim* 
inate  between  the  persons  who  are  engaged  in  the  same  trade  or  pursoitk 
in  aid  of  some  at  the  expense  of  others,  snoh  ordinance  is  not  a  poliee, 
bnt  a  trade  regulation,  and  void. 

larxBSTATB  CoMMBROM— Tradb  Rbqulation  —  Ddgrimivatiom  BBTWm 
CiTiZBNS  OF  Diffbrbnt  Statbs.  —  A  statute  or  ordinance  permittinf 
all  persons  to  peddle  goods  manufactured  or  produced  within  the  st&lib 
bnt  prohibiting  the  same  persons  from  peddling  goods  of  the  aame  cImv* 
noter  if  manufactured  or  produced  in  other  states,  is  a  trade  regnlatioB 
discriminating  between  the  productions  of  different  states,  and  void  si 
an  attempt  to  regulate  interstate  commerce. 

IhTBBSTATB  CoMMBRGB  —  PbDDLBR's  LiOBNSB  —  DlSCRimHATIOV.  —  A  itst- 

ate  or  ordinance  anthorising  the  grant  of  a  peddler's  license  to  any  dti^ 
sen  of  the  state,  but  prohibiting  a  grant  of  such  license  to  any  penos 
resident  in  another  state,  is  a  trade  regnlation  discriminating  betvees 
eitisens  of  diffiurent  states^  and  Toid  as  an  attempt  to  regulate  inttrttsts 
oommerocb 

ItUKIOIFAL  CosrORAnONS  —  EXTBMT  OF  PouoB  PowBB. — When  the  ifaito 
ereates  a  city  or  borough,  it  cannot  confer  upon  the  municipality  powsn 
that  the  state  does  not  possess,  nor  can  the  mnnicipality  have  any  bstlff 
right  to  adopt  diwsriminating  trade  regulations  than  the  state  has. 

VvMiciFAL  Corporations  — Pxddlkr's  Ligbnsb — DracRnciKATWo  Qbbf 
VAMCB.  —  A  city  ordinance  prohibiting  all  persons  not  residents  if  the 
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mmiieipality  from  engaging  in  the  bnsineat  of  peddling  or  wlUng  gooda 
from  hooae  to  hooae,  bj  sample  or  otherwise,  withoat  a  city  license,  b 
void,  for  Uie  reason  that  it  it  a  trade  regulation  disoriminating  against 
nonresidents. 

MXTKICIFAL  CORFORATIOV  —  PbOHIBITOBT  LiOXNSB  —  DiSORIMINATIOK. — Att 

ordinance  prohibiting  all  personi  from  engaging  in  the  business  of  ped- 
dling without  a  city  license,  and  fixing  the  price  of  sneh  license  at  a 
figure  so  high  as  to  make  the  ordinance  amount  to  a  prohibition  and  de- 
struction of  such  business,  is  valid  so  long  as  it  operates  upon  bH  penona 
Impartially;  but  if  it  exempts  all  rosideuts  of  the  dty  from  its  opera> 
tion,  it  is  void,  because  it  then  becomes  a  trade  regulation  diaoriiiUna- 
ting  against  nonresidents. 

MUNICIPAL  CoHrORATIOSes  —  POLIOB    POWBB  — TbADB    RSQULATIOir — DiS* 

CRIMINATION.  —  A  city  cannot  by  ordinance  and  nnder  pretense  of  police 
control  regulate  trade  in  the  interest  of  resident  dealers,  by  making  the 
same  business  lawful  to  all  who  live  within  the  city  limits,  and  unlaw* 
fill  as  to  all  who  reside  outside  thereof. 

H.  F.  Maynardy  J.  B.  NUcb^  Dtlou  RochwtUf  and  /.  0.  Har^ 
Ion,  for  the  appellant 

Rodney  A.  Mercur^  IfA.  Overtanf  and  John  O.  Ingham^  for 
the  appellee.  . 

Williams,  J.  The  business  of  peddling  has  been  treated  aa 
«  proper  sabject  for  police  regulation  and  control  in  this  state 
since  1784.  The  legislature  has  forbidden  it  to  all  unlicensed 
persons,  and  has  prescribed  the  conditions  on  which  licenses 
may  be  obtained  from  the  courts.  The  necessity  for  such  leg- 
islation is  a  question  for  the  lawmakers.  The  validity  of  any 
particular  statute,  relating  to  the  subject,  is  a  question  for  the 
courts.  The  act  of  1784,  and  the  supplementary  acts  relating 
to  the  business  of  peddling,  have  been  held  to  be  valid,  as  an 
exercise  of  the  police  power,  in  many  cases,  among  the  more 
recent  of  which  are  Warren  Borough  v.  Oeer^  117  Pa.  St.  207; 
Borough  of  Sharon  v.  Hawthorne^  123  Pa.  St.  106;  Commonr 
wealth  V.  Gardner,  133  Pa.  St.  284;  19  Am.  St.  Rep.  645;  Ktu*- 
frille  V.  Brennan^  143  Pa.  St.  642;  24  Am.  St  Rep.  680.  By 
the  organization  of  a  city  or  borough  within  its  borders,  the 
state  imparts  to  its  creature,  the  municipality,  the  powers  ne- 
cessary to  the  performance  of  its  functions,  and  to  the  protec- 
tion of  its  citizens  in  their  persons  and  property.  The  police 
power  is  one  b(  these.  Ordinances  of  cities  and  boroughs^, 
passed  in  the  legitimate  exercise  of  this  power,  are  therefore 
valid.  An  ordinance  prohibiting  the  business  of  peddling 
within  the  municipal  limits,  without  a  license  from  the  proper 
municipal  officer,  would  seem  to  be  as  clearly  justified  by  the 
|K>lice  power  aa  a  statute  prohibiting  the  same  business 
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throughout  the  commonwealth.  But  it  is  very  clear  that  a 
police  regulation  must  be  directed  against  the  business  or 
practice  that  is  harmful,  not  against  one  or  some  of  the  per- 
sons who  may  he  engaged  in  it.  The  laws  of  the  state  are  so 
framed.  They  are  directed  against  the  business  of  peddling. 
The  ordinances  of  cities  and  boroughs  must,  in  order  to  be 
supported  as  an  exercise  of  the  police  power  residing  in  the 
municipality,  he  directed  in  like  manner  at  the  business.  If 
a  statute,  or  a  municipal  ordinance,  is  in  reality  directed  only 
against  certain  persons  who  are  engaged  in  a  given  business, 
or  against  certain  commodities,  in  such  manner  as  to  discrim- 
inate  between  the  persons  who  are  engaged  in  the  same  trade 
or  pursuit,  in  aid  of  some  at  the  expense  of  others,  such  stat* 
ute  or  ordinance  is  not  a  police,  but  a  trade  regulation;  and 
it  has  no  right  to  shelter  itself  behind  the  police  power  of  the 
state  or  the  municipality. 

A  law  that  should  prohibit  all  persons  peddling  goods  manu- 
iactured  or  produced  in  other  states,  and  permit  the  same  per- 
sons to  peddle  goods  of  the  same  character  manufactured  or 
produced  in  this  state,  would  be  a  trade  regulation  discriminat- 
ing between  the  productions  of  this  and  sister  states,  and 
would  be  incapable  of  enforcement,  because  in  violation  of  the 
constitution  of  the  United  States.  So  a  law  that  should  for- 
bid the  court  to  grant  a  peddler's  license  to  any  person  resi- 
dent in  any  other  state,  but  should  authorize  the  granting  ol 
licenses  to  citizens  of  this  state,  would  be  bad  for  the  same 
reason.  When  the  state  creates  a  city  or  borough  it  cannot 
confer  upon  the  municipality  powers  that  the  state  does  not 
possess.  It  cannot  give  its  creature  immunity  from  the  settled 
limitations  that  bind  its  own  action.  The  municipality  re- 
mains a  part  of  the  state  after  its  creation,  as  truly  as  the 
town  or  village  was  a  part  of  the  state  before  it  acquired  a  cor> 
porate  character.  Only  in  matters  of  local  government  is  its 
situation  changed.  It  can  have  no  better  right  to  adopt  dis- 
criminating trade  regulations  than  the  state  has. 

We  come  now  to  consider  the  ordinance  on  which  this  case 
depends.  It  professes  to  prohibit  all  persons  from  engaging 
in  the  business  of  peddling  or  selling  goods  from  house  to 
house,  by  sample  or  otherwise,  without  a  borough  license,  and 
It  fixes  the  price  of  a  license  at  a  figure  that  makes,  as  it  was 
evidently  intended  to  make,  the  ordinance  amount  to  prohibi* 
tkm.  So  long,  however,  as  it  bears  upon  all  persons  impar- 
thUy,  it  may  fairly  claim  to  be  a  police  regulation  intended  to 
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destroy  a  business  that  was  regarded  as  injurious;  but  at  th« 
end  of  the  prohibiting  section  of  the  ordinance  a  proviso  may 
be  found  which  exempts  all  residents  of  the  borough  of  Sayre 
finom  its  operation.  The  proviso  converts  the  police  regula- 
tion into  a  trade  regulation.  The  ordinance,  taken  as  a 
^i^hole,  does  uot  prohibit  an  injurious  business,  but  injurious 
oompetition.  That  the  resident  dealer  and  peddler  may  enjoy 
m  larger  trade,  the  nonresident  peddler  is  shut  out  If  the  bor- 
ough authorities  may  lawfully  regulate  the  business  of  ped- 
dling for  the  benefit  of  residents,  we  see  no  reason  why  they 
may  not  lay  their  hands  in  like  manner  on  every  department 
of  trade  and  of  professional  labor,  and  protect  the  village  law- 
yer and  doctor  as  well  as  the  village  grocer  and  peddler. 

We  are  reminded  by  the  appellant  that  this  ordinance  is  like 
that  which  came  into  notice  in  Warren  Borough  v.  Oeer,  117 
Pa.  St.  207;  and  it  is  urged  that  the  question  now  under  con- 
sideration ought,  therefore,  to  be  regarded  as  ruled  by  that  case- 
That  case  was  well  decided  on  the  only  issue  presented  by  it 

The  plaintiff  set  out  in  the  declaration  the  ordinance  of  the 
borough,  and  charged  that  the  defendant  had  violated  it  by 
canvassing  from  house  to  house  within  the  borough.  The  de- 
fendant demurred,  thus  admitting  the  acts  charged  and  deny- 
ing the  power  of  the  borough  to  require  one  engaged  in  can* 
Yassing  to  take  a  license.  The  court  below  held  that  the 
defendant  was  entitled  as  of  common  right  to  pursue  his  busi- 
ness, and  that  the  borough  was  without  the  power  to  forbid 
it.  The  question  came  to  this  court  in  the  form  that  it  had 
been  disposed  of  in  the  court  below,  as  a  question  of  power  in 
the  borough  to  require  a  license  from  peddlers  and  canvassers, 
and  we  held  that  the  power  existed  under  the  act  of  incorpora- 
tion,  and  under  the  general  borough  law  of  1851.  Our  brother 
Green,  who  delivered  the  opinion  of  this  court,  stated  the  point 
in  controversy  thus:  **The  only  question,  therefore,  is,  whether 
the  borough  of  Warren  possesses,  by  either  express  grant  or 
necessary  implication,  the  right  to  enact  the  ordinance,"  foiv 
bidding  the  exercise  of  defendant's  employment  without  a 
license.  We  adhere  to  the  doctrine  of  that  case.  The  present 
question  is  whether,  under  the  pretense  of  police  control,  trade 
may  be  regulated  in  the  interest  of  resident  dealers  by  making 
the  same  business  a  lawful  one  to  all  who  live  on  one  side  of 
a  municipal  line,  and  an  unlawful  one  to  all  who  live  on  the 
other  side.  We  are  very  clear  in  our  convictions  that  this 
«annot  be  done,  and  for  this  reason  the  judgment  is  aflSirmed. 
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MmriciPAL  GovFOBATioHs  —  PoLTOi  Pownt. «  ORDnrAVon:  8m 
to  Magneau  t.  City  of  Fremont^  27  Am.  St.  Rep.  4i5,  on  tht  power  of 
eipal  oorporationa  to  pace  ordinances,  also  note  to  Ifetogam  r.  New  Orleami^ 
21  Am.  Si.  Rep.  373»  Purauaat  to  the  authority  delegated  to  it»  a  maoici- 
pal  corporation  may  pasa  ordiaanoea,  and  auoh  ordiaances  have  the  eam^ 
force  within  the  corporate  limits  as  a  statute  passed  by  the  legislature:  ViU 
lagt  (^Carthage  ▼.  Frederick,  122  N.  Y.  268;  19  Am.  St.  Rep.  490,  and  note^ 
note  to  Huedng  ▼.  Rock  Island,  15  Am.  St  Rep.  117.  See  also  extended 
note  to  RoHmon  ▼.  Mayor,  34  Am.  Dec  632.  Police  power  may  be  dele> 
gated  to  mautcipal  oorporations  nnder  the  general  power  of  the  legislatnre 
to  establish  such  corporations:  8L  PqhU  ▼•  CoUer,  12  Minn.  41;  90  Anu  Dee. 
278»  and  especially  noto. 

MuHiciPAL  CoRPORATioirs.  —  Powsm  TO  LioBHSB  Pbddlkbs:  See  T^fus. 
wilie  y.  Bremum,  143  Pa.  St.  642;  84  Am.  St.  Rep.  680;  State  w,  Anem;  103 
Mo.  241;  23  Am.  St  Rep.  874. 

MuNiozpAL  Corporations  — ORDiirA!rots  Void  ai  Attkxptbd  Rbovla- 
KON  OF  iM'rRRSTATB  CoMMRROi,  —  A  city  ordinaooe  requiring  aa  agent  for 
a  wholesale  house  in  another  state  to  pay  a  liconse  fee  when  soliciting  for 
orders  within  the  city  is  void  as  an  attempt  to  regulate  commerce  betweea 
the  statbs:  BtoomingtOB  r.  Bourtand,  137  111.  534;  31  Am.  St  Rep.  382,  and 
note;  note  to  SteUe  r,  French,  26  Am.  St  Rep.  595;  extended  note  to  People 
▼.  Wemple,  S7  Am.  St  Rep.  661. 

MuNioiPAL  CoRPORATioKs — ORDXirANCis  DnoRiMiifATixo  Aqairct  No:f- 
RRsiDKNxa.  —  An  ordinance  imposing  a  tax  npon  agents  of  insurance  com- 
panies not  located  within  the  city  which  is  not  impoeed  on  agents  e^ 
oompanies  located  therein  is  roid  as  an  nnjust  discrimination  against  mea* 
residents:  Simratt  t.  Comngton,  90  Ky.  444;  29  Am.  St  Bof^  398^  and  m^ 
with  tho  oases  collected. 
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Prnaltiss  or  LtQViDATRD  Dam AOR9.  —  When  a  Inmp  nm  fa  BRmed  by  tL* 
parties  to  a  oontraot  as  compensation  for  loss  suffered,  the  preenmptiua 
is  that  the  sum  named  is  intended  as  a  penalty  and  not  as  UquidatMl 
damages,  no  matter  what  it  is  called  in  the  contract,  the  controlling  ele* 
ments  being  the  intent  of  the  parties  and  the  oircumstanoes  of  the  case, 
and  if  the  contract  contains  several  matters  of  different  degrees  of  im» 
portanoe  and  yet  the  sum  named  is  payable  for  the  breach  of  any  of 
them,  even  the  least,  it  is  a  penalty. 

Pamaobs  Undrr  Indemnity  Bondl  —  When  an  assignee  of  a  mining  lease 
has  given  an  indemnity  bond  in  a  certain  amount  in  which  he  covenants 
to  indemnify  the  assignor  against  the  claims  of  a  third  party  and 
against  damiiges  by  the  operation  of  washing,  the  recovery  will  not  be 
limited  to  the  amount  named  in  the  bond. 

Damaobs  Undrr  Indkmnitt  Bond.  — When  an  assigneo  of  a  mining  letse 
has  given  an  indemnity  bond  in  a  certain  amount  in  which  he  covenants 
to  fill  up  holes  made  in  prospecting  for  ore,  and  to  keep  gates  in  repair 
and  closed,  a  recovery  for  a  breach  of  the  covenant  cannot  be  had  for 
the  whole  amount  named  in  the  bond,  but  will  be  limited  to  the  dam- 
ages actually  sustained. 
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DAMAOn  — iNDIMlfTnr    OV    FORFETTKD    LkaSI.  —  Wh«n  AB  MtignM  of  » 

mining  lease  haa  allowed  it  to  become  forfeited,  and  thus  disabled  him* 
•elf  from  perform iug  covenants  contained  in  a  bond  given  to  his  assignor^ 
the  latter  may  sue,  trom  time  to  time,  for  royalties  due  and  for  othsv 
damage*  arising  from  breach  of  the  covenants  or  ho  may  troat  tbo  con* 
tract  M  rosoindod  and  oUim  damages  in  ono  aotioa  for  tho  ontiro- 
breaolL 

AssuuptiT  on  a  bond  of  indemnity  for  two  thonsand  dollars* 
It  appeared  from  the  bond  that  one  Kem  merer  had  granted  a 
lease  to  Keck  to  mine  for  ore  on  certain  land.  Keck  had 
granted  to  one  Neiser  certain  mining  rights  nnder  his  lease* 
These  rights  he  terminated  upon  executing  an  assignment  of 
the  lease  under  seal  to  the  defendant,  Bieber,  who  allowed  the 
lease  to  he  forfeited.  The  conditions  of  the  bond  are  stated  in 
the  opinion.  Judgment  for  plaintiff  for  the  sum  named  in  th# 
bond  and  defendant  appealed. 

Edward  Harvey  and  James  8,  Biery^  for  the  appellanl 
(7.  J.  Erdman  and  R.  E.  WrighVs  Sons^  for  the  appellee. 

Mitchell,  J.  The  general  principle  upon  which  the  lair 
awards  damages  is  compensation  fur  the  loss  suffered.  The 
amount  may  be  fixed  by  the  parties  in  advance;  but  where  a 
lump  sum  is  named  by  them,  the  court  will  always  look  into 
the  question  whether  this  is  really  liquidated  damage?  or 
only  a  penalty,  the  presumption  being  that  it  is  the  latter* 
The  name  by  which  it  is  called  is  but  of  slight  weight,  th» 
controlling  elements  being  the  intent  of  the  parties,  and  th» 
special  circumstances  of  the  case.  The  subject  has  always 
presented  difficulties  in  the  formulation  of  a  general  rule^ 
and  especially  in  its  application.  The  books  are  full  of  in- 
harmonious decisions.  In  no  state,  however,  have  the  difficuU 
ties  been  more  successfully  minimized  than  in  Pennsylvania^ 
and  in  no  case  that  I  have  seen  is  there  a  better  genera liza- 
tion  than  that  by  Agnew,  J.,  in  Sireeper  v.  WilliamB^  48  Pa 
St.  450:  *'  In  each  case  we  must  look  at  the  language  of  the 
contract,  the  intention  of  the  parties  as  gathered  from  all  it* 
provisions,  the  subject  of  the  contract  and  its  surroundings, 
the  ense  or  difficulty  of  measuring  the  breach  in  damages^ 
and  the  sum  stipulated,  and  from  the  whole  gather  the  vie^ 
wl.ich  good  conscience  and  equity  ought  to  take  of  the  case.'^ 
The  only  criticism  to  which  this  would  seem  to  be  fairly  open 
is,  that  it  does  not  perhaps  give  sufficient  prominence  to  the 
intention  of  the  parties  as  the  controlling  element,  and  it 
•hould  therefore  be  read  in  connection  with  the  restatement 


848  Keck  v.  Biebeb.  [Peno. 

of  it  by  our  late  brother  Clark  in  March  t.  Attahoughj  103  Pa. 
St.  835:  **The  question  •  ...  is  to  be  determined  by  the 
intention  of  the  parties,  drawn  from  the  words  of  the  whole 
contract,  examined  in  the  light  of  its  subject-matter  and  its 
surroundings;  and  in  this  examination  we  most  consider  the 
relation  which  the  snm  stipulated  bears  to  the  extent  of  the 
injury  which  may  be  cansed  by  the  several  breaches  provided 
against,  the  ease  or  difficulty  of  measuring  a  breach  in  dam- 
ages, and  such  other  matters^  are  legally  or  necessarily  in- 
herent in  the  transaction/' 

The  intent  of  the  parties  being,  therefore,  the  principal  ob 
ject  of  ascertainment,  Greenleaf  lays  down  certain  rules  as 
the  result  of  the  cases,  and,  among  them,  that  the  sum  is  to 
be  taken  as  a  penalty,  ^^  where  the  agreement  contains  several 
matters  of  different  degrees  of  importance,  and  yet  the  sum 
named  is  payable  for  the  breach  of  any,  even  the  least":  3 
Greenleaf  on  Evidence,  sec.  258.  This  rule  is  approved  in 
Shreve  t.  Brereton^  51  Pa.  St  175,  and  the  present  case  falls 
exactly  within  it  The  conditions  of  the  appellant's  bond  are 
two:  1.  He  is  to  ''save,  defend,  keep  harmless,  and  indemnify 
the  said  Emelina  G.  Keck  "  from  liability  by  reason  of  the 
assignment  to  him  over  the  head  of  Neiser,  and  the  termina- 
tion of  the  latter's  mining  rights.  This  is  clearly  a  covenant 
for  indemnity  only,  and,  as  no  breach  was  assigned,  need  not 
be  further  discussed;  but  2.  He  is  to  pay  the  royalty  accru- 
ing in  the  future,  and  "  keep  and  perform  all  the  covenants, 
conditions,  and  stipulations  of  the  said  lease  and  assignment" 
Turning  now  to  the  lease,  we  find  that  plaintiff's  covenants 
with  Kemmerer,  which  appellant  thus  bound  himself  to  keep 
and  perform,  were  to  save  harmless,  and  indemnify  him 
against  all  costs  and  damages  to  his  neighbors  from  the  wash- 
ing  of  the  ore,  to  ran  the  water  in  such  places  as  the  lessor 
should  order,  to  pay  a  stipulated  royalty,  to  fill  up  holes 
made  and  left  in  the  search  for  ore,  to  produce  or  pay  royalty 
upon  a  minimum  of  one  thousand  tons  a  year,  ^  to  use  the 
old  wagon  road  tar  hauling  said  iron  ore,  and,  in  case  there 
are  gates  or  bars  on  said  road,  •  •  •  •  to  keep  said  gates  and 
bars  in  repair,  •  •  •  •  and  keep  them  shut  when  through,'' 
etc.  The  assignment  adds  to  these  a  covenant  to  pay  plain- 
tiff, the  assignor,  an  additional  royalty  upon  a  sliding  scab 
of  the  price  of  ore  per  ton.  No  better  illustration  of  the  pro* 
priety  of  the  rule  referred  to  oould  be  stated.  Here  are  numer* 
ous  covenants  of  the  most  varied  kinds  and  importance.    Tba 
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-eovenants  to  indemnify  against  claims  by  Neiser  and  against 

<lamage8  to  the  neighbors  by  the  operation  of  washing  are 

cindertakings  which  may  be  of  serious  magnitude;  and  under 

LHek  r.  OmHU,  2  Whart.  184,  Shreve  y.  Brereton,  61  Pa.  St. 

175,  Moore  v.  Colt,  127  Pa.  St.  289,  14  Am.  St  Rep.  845,  and 

similar  cases,  the  recovery  for  a  breach  would  probably  not  b« 

limited  by  the  sum  named  in  the  bond.    On  the  other  hand, 

the  covenants  to  fill  up  the  holes  made  in  prospecting  for  ore 

and  to  keep  the  gates  on  the  old  wagon  road  in  repair  and 

shut  are  against  such  trivial  inconveniences  that  it  would 

savor  of  absurdity  to  suppose  that  the  parties  meant  to  stipu* 

late  for  two  thousand  dollars  damages  for  the  breach  of  any 

•one  of  them* 

We  are  therefore  of  opinion  that  defendant's  fourth  point, 
that  the  contract  of  the  parties  was  for  a  penalty,  should 
have  been  affirmed.  It  will  not  follow,  however,  as  appellee 
aeems  to  fear,  that  her  recovery  must  be  limited  to  the  loss  of 
the  royalty  due  her  at  the  time  of  bringing  suiti  and  that  she 
must  bring  repeated  suits  for  future  failures  to  pay.  The 
•defendant  has  by  his  acts  disabled  himself  absolutely  and 
permanently  from  performance  of  his  covenants.  Under  such 
circumstances,  the  plaintiff  may  sue  on  the  contract  from 
time  to  time  for  the  royalties  due,  and  for  such  other  damages 
as  she  may  suffer;  or  she  may,  at  her  election,  treat  the  con- 
tract as  rescinded,  and  olaim  damages  in  one  action  lor  the 
entire  breach. 

Judgment  reversed,  and  venire  de  novo  awarded. 


TmsAunwB  aitd  Liqitibatid  DAMAOis^DisTorcnov  Bsrwimrj  SeeObi^ 
V.  Maehy,  82  Me.  516;  17  Am.  St  Rep.  600;  Moort  ▼.  CoU,  127  Pa.  St  289; 
14  Am.  8t  Rep.  846,  and  note;  extended  note  to  Oraham  t.  Biekham,  1  Am. 
Deo.  331;  also  note  to  Tode  t.  Oram,  24  Am.  St  Rep.  480;  BagUy  t.  Peddk, 
le  N.  T.  489;  69  Am.  Deo.  718»  and  note. 

Aonoifs  ON  iMDXKNnnr  Bovss-^DAicAoai  RiODVBaABL&  ^  The  msas* 
fve  9i  damagee  on  an  attaohment  bond  is  the  natnral  and  proximate  dam- 
ages resulting  from  the  attaohment:  State  t.  Tfu>ma§,  19  Mo.  C13;  61  Am. 
Dea  580;  to  the  same  effect  see  raleniine  v.  Wkeeler,  122  Mass.  566;  21 
Am.  Repi.  404^  On  a  penal  bond  an  action  for  the  sum  aetnally  due  may  be 
maintained  withont  referenoe  to  the  penalty:  HoUeif  v.  HoUejf,  litt  SeL  Cat. 
i06;  18  Am.  Deo.  342.  Ckmtra,  see  Cherry  t.  ifoMn,  Oooke,  268;  5  Am.  Deo. 
696;  WanUm  t.  NieUom,  1  Mnrph.  275;  9  Am.  Deo^  691.  and  note;  bat  ia 
sach  eases  interest  beyond  the  penalty  may  be  recovered:  8mide§  v.  Hoogk^ 
iaUng^  3  Caines,  48;  2  Am.  Deo.  250.  This  qneetioa  is  diecassed  at  leog tk 
in  a  note  to  Orokotm  t.  Bickham^  I  Am.  Dea  at  page  S88L 
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p.7  RHODI  iMUXDt  t.] 

flbADl^  BanRADTf  OP.  —  An  agrMment  in  restraint  of  trad*  ii  aal  abi» 
tetaly  >old  on  tha  ground  of  pablio  polioy  boeaoaa  it  oztanda  tinonglMBl 
ttia  atato. 

Cradi,  Rbtbaiiit  of.  —  An  agroement  hj  a  teaofaar  with  his  amplojar  tfait 
1m  will  nol  for  a  jaar*  after  the  and  of  his  serrioa,  taaoh  the  Oiiiinsa 
or  Frenoh  language  or  any  part  thereof,  nor  be  in  any  way  oonneeted 
with  any  persons  or  institutions  that  teaoh  them  In  the  state  ol  Bhods 
Uand,  is  roid  because  it  is  nnreasanable  and  extends  beyond  anything 
apparently  necessary  for  the  protection  of  snoh  employer. 

Ama»a  M.  Eaton^  for  the  oomplainani. 

AIb$fi  A.  Bahevj  for  the  reepondent. 

8nNB88,  J.  The  complainant,  director  of  a  school  of  lan- 
goageB  in  Providence,  employed  the  respondent  to  teach 
French,  from  January  7,  1889,  to  July  1, 1889.  The  contract 
in  writing  provided  that  the  respondent  would  not,  during 
the  year  after  the  end  of  his  service,  ^  teach  the  French  or 
Qerman  language  or  any  part  thereof,  nor  aid  to  teach  them, 
nor  advertise  to  teach  them,  nor  be  in  any  way  connected 
with  any  person  or  persons,  or  institutions  that  teach  them  in 
the  said  state  of  Rhode  Island."  The  respondent's  service 
ended  July  1,  1889;  after  which  time  he  gave  lessons  ia 
French  in  Providence.  This  suit  is  brought  to  restrain  him 
from  so  doing  within  the  time  covered  by  this  contract.  The 
respondent  demurs  to  the  bill,  contending  first,  that  the  odd- 
tract  is  void  on  the  ground  of  public  policy,  beoanse  it  im- 
poses a  general  restraint  throughout  the  state;  and  aeooiuily, 
beoause  it  is  unreasonable. 
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Ib  the  contract  Yoid?    For  a  loiig  time,  beginning  with  the 
Y'ear  Books,  contracts  limiting  the  exercise  of  one's  ordinary 
trade  or  calling  met  with  much  disfavor  in  the  courts.    Any 
limitation  whatever  was  considered,  in  the  first  reported  case, 
Year  Book  2,  Hen.  V.  Pasche,  fol.  5,  case  26,  so  far  contrary 
to  law  that  a  plaintiff  suing  thereon  was  sworn  at  by  the 
Jndge,  and  threatened  with  a  fine.     But  it  was  soon  found 
that  to  some  extent  at  least,   such  contracts  help    rather  ^ 
than  harm  both  public  interests  and  private  welfare;  that  j 
they  are  necessary  to  trade  itself,  in  order  to  secure  the  salei 
mi  fair  value,  of  an  established  business,  by  protecting  it 
against  the  immediate  competition  of  the  seller;  also  to  en- 
able one  to  learn  a  trade  or  get  employment  from  another, 
free  from  the  risk  of  having  the  knowledge  and  influenoe  thus 
gained  used  to  the  employer's  damage;  to  encourage  invest- 
ment in  business  enterprises  under  reasonable  safeguards; 
and  for  other  equally  evident  reasons.    Accordingly,  excep- 
tions to  the  early  doctrine  were  recognized  from  time  to 
time,  until  the  leading  case  of  Mitckel  v.  Reynoldij  1  P.  Wms. 
181,  when  the  court  established  the  rule  that  a  contract  in 
restraint  of  trade,  upon  consideration  which  shows  it  was 
reasonable  for  the  parties  to  enter  into  it,  is  good;  ^that 
wherever  a  sufficient  consideration   appears  to  make  it  a 
proper  and  useful  contract,  and  such  as  cannot  be  set  aside 
without  injury  to  a  fair  contractor,  it  ought  to  be  maintained, 
but  with  this  constant  diversity,  viz.,  where  the  restraint  it 
general  not  to  exercise  a  trade  throughout  the  kingdom,  and 
where  it  is  limited  to  a  particular  place;  for  the  former  of 
these  must  be  void,  being  of  no  benefit  to  either  party,  and 
only  oppressive.''    It  is  to  be  observed  that  the  contract  in 
this  case  was  limited  in  time  to  five  years,  the  term  of  tho 
lease  of  a  bakehouse  which  the  plaintiff  had  bought  of  tho 
defendant;  and  also  limited  in  space  to  the  parish  of  St. 
Andrew's,  Holborn.    The  case  therefore  did  not  call  for  de- 
cision  upon  a  contract  running  throughout  the  kingdom. 
Nevertheless,  it  has  since  been  commonly  assumed  as  tho 
settled  rule  of  law  that  such  a  restraint  is  contrary  to  publio 
policy  and  void.    The  principle  upon  which  this  rule  is  pat 
is,  that  the  publio  have  the  right  to  demand  that  every  person 
should  carry  on  his  trade  freely,  both  for  the  prevention  of 
monopoly,  and  of  unprofitable  idleness.    The  argument  is, 
if  the  restraint  is  general  throughout  the  realm,  the  publio 
interest  ia  interfered  with,  since  the  party  restrained  oan  only 
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resort  to  bis  trade  for  a  IiYelihood  by  expatriation.    But  if 
tbe  restraint  be  local  and  partial,  the  partj  and  the  public 
may  ttill  have  the  benefit  of  his  services  in  his  ovrn  land,  in 
«ome  other  place.    While  this  distinction  has  frequently  been 
reoognizedy  the  cases  in  which  it  has  bad  the  sanction  of  a 
decision  have  been  few.    In  RousUlan  ▼.  Rousillon^  L.  R.  14 
Ch.  Div.  851,  Fry,  J.,  mentions  only  two,  and  these,  he  says, 
seem  to  have  been  decided  upon  the  ground  of  unreasonable- 
ness, rather  than  upon  the  ground  of  universality.     In  other 
words,  the  universality  was  held  to  be  unreasonable.     This 
^^ase,  following  Whittaker  t.  Howe^  3  Beav.  383;  Janes  t.  Lees^ 
I  Hurl.  &  N.  189;  and  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9 
Kq.  845;  expressly  holds  there  is  no  absolute  rule  that  a  cove- 
nant in  restraint  of  trade  is  void  if  it  is  unlimited  in  regard 
to  space.    The  respondent  urges  that  RomiUon  v.  RousUlan^ 
L.  B.  14  Ch.  Div.  351,  has  been  overruled  by  the  recent  case 
•«f  Dariee  t.  Davies,  L.  R.  36  Ch.  Div.  359;  but  we  do  not 
think  this  is  so.    While  Cotton,  L.  J.,  showing  great  willing- 
ness, if  not  anxiety  to  overrule  it,  based  his  opinion  upon  the 
ground  that  the  restriction  was  void  because  unlimited  in 
space,  Bowen,  L.  J.,  did  not  put  his  decision  on  that  ground, 
-And  Fry,  L.  J.,  adhered  to  his  opinion  in  RousUlon  v.  RousU' 
/Ion.  L.  B.  14  Ch.  Div.  351.    That  Davies  v.  Davies,  L.  R.  36  Ch. 
Div.  859,  was  not  received  in  England  as  overruling  the  last- 
:  named  case,  see  note  to  the  case  in  Law  Quarterly  Review, 
Tol.  4  p,  240.     In  view  of  these  cases  we  do  not  think  it  is 
.BOW  the  rule  in  England  that  restraint  throughout  the  king- 
«dom  is  absolutely  void.    In  this  country  the  cases  have  been 
quite  similar  to  those  in  England.    In  the  recent  case  of 
Diamond  MaUh  Co.  t.  Roeber,  106  N.  Y.  473, 60  Am.  Rep.  464, 
Andrews,  J.,  says:  *'  It  is  worthy  of  notice  that  most,  if  not 
«I1,  the  English  cases  which  assert  the  doctrine  that  all  con« 
tracts  in  general  restraint  of  trade  are  void,  were  cases  where 
the  contract  before  the  court  was  limited  or  partial    The 
same  is  generally  true  of  the  American  cases."    In  that  case 
the  defendant  covenanted,  for  the  period  of  ninety- nine  years, 
not  to  engage  in  the  manufacture  or  sale  of  friction  matches 
within  any  of  the  states  or  territories  of  the  United  States, 
except  Nevada  and  Montana.     The  complainant  sought  to 
restrain  a  breach  of  that  covenant  in  New  York,  the  respond- 
ent claiming  that  the  covenant,  being  general  as  to  New  York, 
wns  void.    But  the  court  declared  it  to  be  valid,  in  a  strong 
and  thorough  opinion,  showing  the  history  of  litigation,  and 
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Okm  tendency  of  recent  judicial  decision  upon  this  subject;. 
Taking  this  case  in  connection  with  Oregon  Steam  Nav.  Co%  ▼;• 
Winsor,  20  Wall.  64,  we  think  it  cannot  be  said   here,  i^nyr 
more  than  in  England,  that  a  restraint  is  absolutely  void^. 
upon  grounds  of  public  policy,  because  it  extends  throughout, 
a  state.     Public  policy  is  a  variable  test.     In  the  days  of  the^ 
early  English  cases  one  who  could  not  work  at  his  trade^ 
could  hardly  work  at  all.     The  avenues  to  occupation  were- 
not  as  open  nor  as  numerous  as  now,  and  one  raroly  got  out 
of  the  path  he  started  in.     Contracting  not  to  follow  one's 
trade  was  about  the  same  as  contracting  to  be  idle,  or  to  go^ 
abroad  for  employment.     But  this  is  not  so  now.     It  is  an 
everyday  occurrence  to  see  men  busy  and  prosperous  in  other 
pursuits  than  those  to  which  they  were  trained  in  youth,  a9> 
well  as  to  see  them  change  places  and  occupations  without 
depriving  themselves  of  the  means  of  livelihood,  or  the  state 
of  the  benefit  of  their  industry.    It  would  therefore  be  absurd,. 
in  the  light  of  this  common  experience,  now  to  bay  that  a  mai^ 
shuts  himself  up  to  idleness  or  to  expatriation,  and  thus  injures 
the  public,  when  he  agrees,  for  a  sufficient  consideration,  not  to 
follow  some  one  calling  within  the  limits  of  a  particular  state. 
There  is  no  expatriation  in  moving  from  one  state   to  an- 
other; and  from  such  removals  a  state  would  be  likely  to 
gain  as  many  as  it  would  losis.    We  do  not  think  public  policy 
demands  an  agreement  of  the  kind  in  question  to  be  declared 
void,  and  we  do  not  think  such  a  rule  is  established  upon  au* 
thority.    We  therefore  hold  that  the  agreement  set  out  in  the 
bill  is  not  void  simply  because  it  runs  throughout  the  state. 
Is  the  contract  unreasonable?     Courts  should  be  slow  to 
Bet  aside  as  unreasonable  a  restriction  which  has  formed  a 
part  of  the  .consideration  of  a  contract.     Yet  when  it  is  a  re- 
striction upon  individual  and  common  rights,  which   only 
oppresses  one  party  without  benefiting  the  other,  all  courts 
agree  that  it  should  not  be  enforced.     In  determining  the 
reasonableness  of  a  contract,  regard  must  be  had  to  the  nature 
and  circumstances  of  the  transaction.     For  example,  if  ono 
has  sold  the  good  will  of  a  mercantile  enterprise,  receiving 
pay  for  it  upon  an  agreement  not  to  engage  in  the  same  busi- 
ness in  the  same  state  for  a  certain  time,  such  a  stipulation 
would  stand  upon  quite  a  different  footing  from  the  similar 
stipulation  of  a  mere  servant  in  an  ordinary  local  business. 
In  many  undertakings,  with  modern  methods  of  advertising 
and  facilities  for  ordering  by  telegraph  or  mail  and  sending 
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goods  by  railroad  or  express,  it  woald  matter  little  whether 
one  was  looated  at  Providenoe  or  Boston  or  some  other  plaoeu 
In  SQch  oases  a  restrietion  embracing  the  state  or  even   m 
larger  territory  eoald  not  be  said  on  that  account  to  be  unrea^ 
sonablOy  for  without  it  the  seller  might  immediately  destroy 
the  Talue  of  what  he  sold  and  was  paid  for.    But  it  is  unrea- 
sonable to  ask  courts  to  enforce  a  greater  restriction  than  im 
needed.    So  it  has  been  uniformly  held  that  restrictions  which 
go  too  far  are  Toid.     As  was  said  in  the  note  of  the  Law 
Quarterly  Review  above  cited:  *' Covenantees  desiring  the 
maximum  of  protection  have  no  doubt  a  difficult  task.    When 
they  fail  it  is  oommonly  because,  like  the  dog  in  the  fable, 
they  grasp  at  too  much,  and  so  lose  all.''     Beside  the  matter 
•f  protection,  the  hardship  of  the  restriction  upon  the  party 
and  the  pnblio  should  also  be  considered. 

In  the  present  case  we  think  the  restriction  is  unreasonable; 
not,  as  a  rule  of  law,  because  it  extends  throughout  the  state, 
but  because  it  extends  beyond  any  apparently  necessary  prch 
tection  which  the  complainant  might  reasonably  require,  and 
thus,  without  benefiting  him,  it  oppresses  the  respondent  and 
deprives  people  in  other  places  of  the  chance  which  might  be 
offered  them  to  learn  the  French  and  German  languages  of 
the  respondent.  The  complainant  urges  that  he  has  estab- 
lished a  school  in  Providence,  at  great  expense,  to  teach  lan- 
guages by  a  new  method,  where  scholars  come  from  all  parts 
of  the  state;  and  that  by  reason  of  the  small  extent  of  the 
state  and  the  ease  of  passing  to  and  fro  within  it,  such  a  re- 
^riotion  is  reasonable  and  necessary  to  keep  teachers  from 
setting  up  similar  schools  and  enticing  away  his  scholars. 
All  this  may  be  true  with  reference  to  Providence  and  its 
vicinity.  But  while,  as  is  averred,  many  pupils  from  all 
parts  of  the  state  may  come  to  Providence  as  a  center,  for  the 
same  reason  few  would  go  to  other  places.  For  example,  a 
school  in  Westerly  or  Newport  would  not  be  likely  to  draw 
scholars  from  Providence  or  places  from  which  Providence  is 
more  easily  reached.  Indeed,  the  complainant  says  he  offered, 
after  the  contract  was  made,  and  now  ofiers,  to  allow  the  ro* 
spondent  to  teach  in  Newport,  thereby  admitting  that  the 
?e8triction  is  greater  than  the  necessity.  The  people  of  New- 
))  >rt.  Westerly,  and  other  places  have  the  right  to  provide  for 
eilucation  in  languages  without  coming  to  Providence.  It  is 
hnrd  to  believe,  and  the  bill  does  not  aver,  that  losing  th* 
(e^7,  if  any,  from  soms  raeh  place,  who  might  Umym  Hm  com* 


July,  1890.]  Fkbgubov  v.  Nsilsov.  856 

pl&inant  if  the  respondent  were  to  teach  there,  wonld  Mriouslj 

«Lfiect  the  complainant's  sobool.    Teaching  in  Providence,  or 

ii&  any  place  from  which  the  complainant  receives  a  consider- 

wl\Ab  namber  of  papils,  might  affect  it,  and  a  restriction  lim« 

it^ed  accordingly  might  be  reasonable,  but  we  think  it  is 

^unreasonable  to  go  further. 

The  complainant  bought  nothing  of  the  respondent  whose 
▼alne  he  now  seeks  to  destroy.  He  hired  the  latter  as  a 
-teacher  at  no  more  than  fair  wages.  He  needs  and  has  the 
right  only  to  be  secured  against  injury  to  his  school  from 
teachers  who  may  entice  away  his  scholars  after  leaving  his 
employ.  The  contract  clearly  goes  beyond  this.  The  demur* 
ter  must  be  snitained.  

OowoLAon  nr  BaBrainT  m  Teadb  wmmr  thb  Stats — WHSTHsa 
Tauik  —  An  agreement  in  reetrsint  of  trade  throaghoat  the  entire  area  of 
a  itaU  ie  nnreasonable  and  void:  WrigMw.  B^der,  36  OaL  342;  96  Am.  Deo. 
180^  and  note;  Tofhr  ▼•  Bhitd^ardt  13  Allen.  870;  90  Am.  Deo.  203,  and 
•otoi  More  r.  Bonnai,  40  CaL  261;  6  Am.  Bep.  621.  Bnt  eee  NetoMr.  ifey- 
mdorft  9  Mont  254,  18  Am.  St  Rep.  738,  for  a  oaae  in  wbioh  anoh  a  eon- 
iraot  wae  held  valid.  For  a  oolleotion  of  the  ootet  and  oaeea  dieonsaing  the 
enbjeot  of  oontraota  ia  reatraint  of  trader  lee  note  to  Okojpim  t.  Brow%  WM 
8k  Bep.  301. 


Febguson  V.  NfiiLsoir. 

tl7  Bhodi  liLAm^  8L1 

ffA»mT»n  WOMAV  IS  HOT  AksWIRABLS   VOK   THB   KsaUOBVOS  Of  ▲  8l^ 

TiJiT  employed  by  her  while  living  separate  and  apart  from  her  hna* 
band  beoanee^  notwithatanding  such  eeparation,  ahe  is  not  oompetent  to 
mako  a  valid  oontraot  for  the  employment  of  a  eervant 

Franeii  B.  Peckham  and  PcUriek  /•  Oalvint  for  the  plalntifll 
Bamud  JZ.  Honey  for  the  defendant. 

Stinbss,  J.  The  plaintiff  brings  this  action  to  recover 
damages  for  the  negligence  of  the  defendant's  servant  in  driv- 
ing. The  defendant,  now  a  widow,  pleads  coverture  at  the 
time  of  the  alleged  negligence;  to  which  the  plaintiff  replies 
that  at  said  time  the  defendant  was  living  separate  and  apart 
from  her  husband,  who  was  then  a  resident  of  New  York  and 
never  a  domiciled  inhabitant  of  Newport;  that  the  defendant 
maintained  herself 'separately  in  Newport,  hiring  her  own 
•servants  and  paying  them  from  her  own  income,  including 
^he  servant  whose  negligence  is  complained  of;  and  that  such 
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•ervant  was  under  her  direotioa  and  c  >ntroL  To  this  repli- 
cation  the  defendant  demurs.  The  replioation  does  not  set 
out  facts  to  bring  the  case  within  Public  Statutes  of  Rhodo 
Island,  a  165;  and  therefore  the  question  is,  simply,  whether 
a  married  woman  is  liable  for  the  negligence  of  a  servant 
employed  by  her  apart  from  her  husband.  At  com  moo 
law  a  married  woman  is  incapable  of  making  a  contract^ 
and  consequently  incapable  of  holding  the  relation  of  master 
to  serv'ant.  If  she  hired  domestic  servants  or  others  whose 
service  the  husband  accepted,  it  was  held  she  did  so  as  her 
husband's  agent  and  on  his  behalf.  They  were  his  servants 
and  not  hers,  and  he  alone  was  responsible  to  and  for  them. 
But  the  plaintiff  contends  that  as  a  married  woman  is  liable^ 
jointly  with  her  husband  during  coverture,  and  solely  after 
his  death,  for  her  own  torts,  this  action  can  be  maintained 
against  the  defendant,  and  that  her  liability  under  a  con- 
tract of  hiring  is  not  the  test  of  his  right  to  sue. 

That  a  married  woman  is  liable  for  her  torts,  as  claimed 
by  the  plaintiff,  is  a  general  rule,  which  has  been  recognized 
by  this  court  in  Curry  t.  Allerif  14  R.  I.  343.  But  whether 
this  rule  embraces  negligence,  we  need  not  now  decide,  since- 
this  case,  as  presented^  does  not  involve  the  negligence  of  the 
defendant,  but  only  that  of  a  servant,  while  she  was  a  Jenie 
coverU  If  she  is  liable  at  all,  her  liability  must  rest  upon  the 
same  ground  as  that  of  any  master  or  principal  for  the  act  of 
a  servant  or  agent.  The  foundation  of  the  rule  respondeat 
superior  is  contract,  express  or  implied,  by  means  of  which 
the  servant  stands  in  the  place  of  the  master,  so  that  his  act 
is  regarded  as  the  master's  act.  If,  therefore,  there  is  not 
and  cannot  be  a  contract  of  hiring,  there  can  be  no  represen-^ 
tation  of  one  by  the  other,  and  no  ground  for  the  application 
of  the  rule.  There  is  no  substantial  difference  between  hold- 
ing a  married  woman  liable  directly  on  a  contract,  or  indi- 
rectly for  breach  of  a  duty  imposed  upon  her  by  the  contract 
Although  the  plaintiff  is  not  a  party  to  a  contract  with  her, 
yet  when  he  asserts  a  relation  based  upon  a  contract,  as  the 
foundation  for  a  consequent  breach  of  duty,  his  position  is 
essentially  th^  same  as  that  of  one  who  sets  up  the  same  con- 
tract, in  order  to  recover  directly  for  its  breach.  If  we  should 
say  she  is  liable  for  the  tort  because  of  the  relation,  we  should 
say  there  was  a  contract  which  made  Her  liable;  for  if  the 
driver  was  her  husband's  servant,  and  not  hers,  of  course  she 
If  not  responsible  for  him;  but  if  he  was  her  servant,  and  not 
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til*  husband'fli  how  could  a  court,  for  example,  refuse  hia 
jadgment  if  he  were  to  sue  for  wages  upoa  the  contract?  Th« 
•ame  thing  is  true  of  married  women  which  was  held  in  re- 
gard to  infants,  in  Jennings  v.  Rundally  8  Term  Rep.  835,  that 
there  is  no  liability  for  torts  dependent  upon  a  contract. 
Lord  Eenyon  said:  "If  it  were  in  the  power  of  a  plaintiff  to 
convert  that  which  arises  out  of  a  contract  into  a  tort,  there 
would  be  an  end  of  that  protection  which  the  law  affords  to 
infants/'  We  have  been  somewhat  surprised  that  neither 
the  diligence  of  counsel,  nor  our  own  research,  has  brought  to 
light  any  cases  like  the  one  before  us;  and  yet  the  absence  of 
authority,  on  a  case  so  likely  to  have  occurred  before,  is  per* 
haps  the  best  authority  for  the  conclusion  that  a  married 
woman  has  never  been  thought  to  be  liable  for  tort  based 
upon  a  contract  relation.  There  are  cases  where  a  married 
woman  has  made  false  representations  in  matters  of  contract; 
but  in  these  it  has  been  held  that  an  action  will  lie  neither 
against  the  husband  nor  wife.  In  Liverpool  Adelphi  Loan 
Ass'n  V.  Fairhurst,  9  Ex.  422,  Pollock,  C.  B.,  said:  ''Afem$ 
covert  is  unquestionably  incapable  of  binding  herself  by  a 
contract;  it  is  altogether  void,  and  no  action  will  lie  against 
her  husband  or  herself  for  the  breach  of  it.  But  she  is  un» 
doubtedly  responsible  for  all  torts  committed  by  her  during 
coverture,  and  the  husband  must  be  joined  as  a  defendant 
They  are  liable,  therefore,  for  frauds  committed  by  her  on 
any  person,  as  for  any  other  personal  wrongs.  But  when  the^ 
fraud  is  directly  connected  with  the  contract  with  the  wife, 
and  is  the  means  of  effecting  it,  and  parcel  of  the  same  trans* 
action,  the  wife  cannot  be  responsible  and  the  husband  be 
sued  for  it  together  with  the  wife."  See,  also.  Keen  v.  Hart' 
mann,  48  Pa.  St  497;  88  Am.  Dec.  472;  Woodward  v.  Barnes, 
46  Vt  332;  14  Am.  Rep.  626;  Owens  t.  Snodgrass,  6  Dana, 
229;  Curd  v.  Dodds,  6  Bush,  681.  If,  then,  a  married  woman 
is  not  liable  for  a  positive  fraud  connected  with  a  contract, 
much  less  is  there  reason  to  hold  her  liable  for  the  negligence 
of  a  third  person  for  whose  acts  she  can  only  be  answerable 
under  a  contract  relation. 

The  incapacity  of  a  wife  to  enter  into  a  contract  on  her  own 
behalf  arises  from  the  fact  of  marriage,  and  does  not  depend 
upon  the  other  circumstances  under  which  she  may  seek  to 
act.  In  some  states  the  incapacity  has  been  removed  or 
modified  by  statute,  but  in  this  state  there  has  been  no  change 
sufficient  to  cover  the  claim  made  in  this  case.     Hence  the 
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iaot  set  up  by  the  plaintiff  in  hie  replication,  that  the  defend* 
ant  was  living  separate  from  her  husband,  does  not  affect  the 
question  at  issue;  since  it  does  not  alter  her  character  or  cou* 
dition,  nor  relieve  her  from  the  disabilitj  which  the  law  im* 
poses  upon  married  women:  Marshcdl  v.  Rutton^  8  Term  Rep. 
£45. 

While  there  are  cases  which  have  gone  far  towards  treating 
a  married  woman,  living  apart  from  her  husband,  as  a  ferns 
iole^  yet  such  decisions,  it  will  be  found,  have  generally  been 
induced  by  circumstances  which  do  not  appear  in  this  case. 
Where  the  husband  had  been  banished,  or  had  abjured  the 
realm  and  was  an  alien,  or  was  so  situated  that  he  might  be 
treated  as  civilly  dead,  the  courts  in  England  long  ago  re* 
laxed  the  rules  to  meet  apparent  necessities,  and  practically 
treated  the  wife  as  a  widow:  Marsh  v.  Hutchinson^  2  Bos.  A  P. 
226.  In  this  country  courts  have  followed  the  same  course: 
Oregory  t.  Paul^  15  Mass.  31;  even  to  the  extent,  in  one  case, 
of  holding  that  where  a  husband,  leaving  his  family  without 
providing  for  them,  went  to  another  state,  it  was  equivalent 
to  abjuring  the  realm,  and  enabled  the  wife  to  sue  and  be 
sued  as  s^feme  sole.  Other  cases  have  been  very  liberal  with 
married  women  in  the  matter  of  their  capacity  to  act  separate 
from  their  husbands,  when  circumstances  seemed  to  require 
it,  but  we  need  not  consider  them  in  this  case.  The  same 
arguments  which  are  urged  in  behalf  of  a  wife  whose  husband 
lives  abroad  or  in  another  state  apply  with  almost  equal  force 
to  one  abandoned  by  her  husband  while  he  remains  in  the 
same  state;  and  yet,  in  the  latter  case,  aside  from  statutory 
provisions,  no  one  would  claim  that  the  wife  nould  act  alone. 
In  trying  to  mitigate  hardships,  courts  sometimes  illustrate 
the  maxim  that  extreme  cases  are  the  quicksands  of  the  law. 
But  wherever  the  line  of  the  law  may  be  elsewhere,  we  think 
our  statutes,  relating  to  married  women  and  their  property, 
go  as  far  as  it  has  been  intended  to  go  in  the  way  of  removing 
their  disabilities  in  this  state.  To  adopt  the  plaintiff's  claim 
in  this  case  would  be  judicial  legislation,  ingrafting  a  new 
provision  upon  the  statute  which  is  substantially  an  adoption 
of  the  principle  of  the  English  rule.  The  same  claim  was 
pressed  upon  the  court  in  Mason  v.  Jordan^  13  R.  L  193,  in 
the  case  of  a  deed,  but  it  was  not  allowed  there;  nor  do  we 
think  we  should  allow  it  here  in  the  case  of  a  contract  The 
demurrer  to  the  replication  most  therefore  be  sustained. 
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SuBBAiTD  AX9  WzFB  —  CoKTRAOM  ov  WiTB.  ^  A  mairiad  woman  can  ia 

ao  oase  be  mied  npoa  a  mere  persoDal  oontraot  made  hj  her  daring  oover- 

%iare»  although  she  Uvea  apart  from  her  hasband:  HarrU  t.  Taylor^  3  Sneed, 

636;  67  Am.  Dea  676^  and  ooto;  Rogtn  r,  Phaip§,  8  Ark.  806;  47  Am.  Deo. 

727,  and  noteu    The  oontraota  of  married  women  were  void  at  the  oommon 

l.»w  and  ia  equity,  so  far  aa  impoeing  personal  obligations  is  oonoerned:  SneU 

V.  Sneil^  1st  DL  403;  5  Am.  Sk  Rep.  626,  and  note;  Dobbin  ▼.  Hubbard,  17 

.A.rk.  M}  16  Am.  Dec  425,  and  note  with  the  eases  disoussing  this  subject 

ooDeotodi  BmUm  r.  MarMi,  4  Gill,  487;  45  Am.  Dea  171,  and  note.    The 

oommon»law  rnle  that  the  wile  during  coverture  is  incapable  of  entering  into 

mn  executory  oontraot  is  unchanged  in  Indiana:  Suvent  v.  Parish^  29  Ind. 

S60;  95  Am.  Dea  636,  and  note.    See  especially  the  extended  note  to  Hay- 

«Mwdf  V.  Barker,  36  Aol  Rep.  764,  discussing  the  liability  of  a  wife  on  her 

«ontraota  when  she  ham  been  deserted  by  her  husband.  > 


Adams  v.  Flbtohbb. 

[17  Saoni  ISULKD,  117.] 

VvnuHOii— Lakvlobd  AVD  TxyaMT. — A  Holb  Co:fflTBuona>  or  a8ii>b> 
wauL  to  be  used  for  putting  coal  into  a  cellar,  and  provided  with  a  suit- 
able cover,  though  no  license  has  been  given  for  its  construction  or  main- 
tenance, is  not  a  nuisance,  and  therefore  the  landlord  of  the  premises 
on  whioh  such  a  hole  is  maintained  is  not  answerable  for  injuries  received 
by  a  pedestrian  la  falling  through  the  hole  because  of  the  negligenoe  d 
the  lessee  or  his  agents  in  leaving  it  opea  and  unguarded  while  putting 
ooal  into  the  eellar. 

Charles  Bradley  and  Walter  P.  Angell,  for  the  plaintiff. 

Nicholai  Van  Slyek  and  Cyrui  M.  Van  Slyck^  for  the  de- 
fendant 

Mattbson,  J.  This  is  an  action  of  trespass  on  the  oase  to 
recover  for  injuries  received  by  the  plaintiff  on  May  27,  1889« 
from  falling  into  a  coal  hole  in  the  sidewalk  adjoining  the  de* 
fendant's  premises  on  Dorranoe  Street,  in  Providence.  It 
appeared  in  evidence  that  Dorranoe  Street  was  a  public  high- 
way, and  that  the  defendant  was  and  had  been  for  several 
years  prior  to  the  accident  the  owner  of  a  building  known  as 
the  Narragansett  Hotel  building,  adjoining  said  street.  The 
cellar  of  the  building  extended  under  the  sidewalk  on  Dor« 
ranee  Street,  and  opened  into  the  street  through  the  hole,  into 
which  the  plaintiff  fell.  The  hole  was  constructed  and  used 
for  putting  coal  into  the  cellar.  No  license  or  other  author^ 
ity  was  shown  by  the  defendant  for  maintaining  the  hole  or 
the  cellar  under  the  highway.  At  the  time  of  the  accident 
that  part  of  the  building  adjacent  to  the  sidewalk  in  question 
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was  leased  to  one  Lewis  H.  Humphrey,  who  was  in  occupa* 
tion.     The  lease  contained  a  covenant  by  the  defendant  t4> 
keep  the  exterior  of  the  building  in  repair.     At  the  time  of 
the  demise  the  coal  hole  was  provided  with  a  suitable  cover, 
which  fitted  down  into  the  sidewalk,  so  that  it  could  not  be 
raised  without  considerable  effort.     At  the  time  of  the  acci- 
dent the  cover  had  been  removed  and  the  hole  left  open  and 
unguarded  by  the  agents  of  the  lessee  while  they  were  putting^ 
coal  into  the  cellar  for  bis  use.     At  the  trial  the  court  ruled; 
1.  That  the  hole  in  the  sidewalk  and  tlie  cellar  under  it  did 
not  constitute  a  nuisance  as  long  as  they  were  properly  cov- 
ered; and  2.  That  the  defendant  was  not  liable  for  an  injury 
to  the  plaintiff  resulting  from  the  removal  of  the  cover  by  the 
lessee  or  his  agents,  for  the  purpose  and  in  the  manner  shown 
by  the  testimony  as  above  stated;  and  accordingly  instructed 
the  jury  to  return  a  verdict  for  the  defendant.     To  these  nil* 
ings  and  this  instruction  the  plaintiff  duly  excepted,  and  new- 
petitions  for  a  new  trial,  alleging  that  said  rulings  and  in- 
structions were  erroneous. 

It  was  agreed  at  the  hearing  that  the  coal  hole  in  question 
was  constructed  prior  to  any  legislation,  state  or  municipal^ 
relating  to  vaults  under  sidewalks  and  coal  holes.  To  entitle 
the  plaintiff  to  recover  against  the  defendant  as  the  owner  of 
the  property,  it  must  appear  that  the  coal  hole  was  a  nuis- 
ance at  the  time  the  property  was  leased  to  the  tenant:  Joyce 
V.  Afartin^  16  R.  L  558;  Owings  v.  Jones^  9  Md.  108;  Rich  ▼. 
Baaterfieldf  4  Com.  B.  783,  801.  The  case  does  not  show  that 
the  coal  hole  was  faulty  in  its  construction,  or  that  it  had  be* 
come  defective  or  out  of  repair,  so  as  to  be  dangerous  to  per*^ 
sons  passing  over  it  at  the  time  of  the  demise.  The  plaintiffV 
however,  claims  that  it  was  a  nuisance,  because  no  license  or 
authority  from  the  public  was  obtained  for  its  construction 
and  maintenance.  He  cites  several  cases  which  apparently 
support  this  claim:  Congreve  v.  Smithy  18  N.  Y.  79;  Congreve 
T.  Morgan,  18  N.  Y.  84;  72  Am.  Dec.  495;  Wendell  v.  Mayor 
etc.,  39  Barb.  829;  Clifford  v.  Dam,  81  N.  Y.  52.  The  doctrine 
ef  these  cases  is,  that  the  public  are  entitled  to  the  street  in. 
the  condition  in  which  they  have  placed  it,  and  whoever  with- 
out special  authority  materially  obstructs  it  or  renders  its  w» 
hazardous  by  doing  anything  upon,  above,  or  below  the  surface^ 
is  guilty  of  a  nuisance;  and,  as  in  all  other  cases  of  public  nui- 
•ance,  individuals  sustaining  special  damage  from  it,  without 
any  want  of  due  care  to  avoid  injury,  have  a  remedy  by  action 
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mgainst  the  author  or  person  continuing  the  nnisanoe;  that  no 
question  of  negligence  can  arise,  the  act  being  wrongfuL  Ha 
argues  that  as  a  sidewalk  with  a  coal  hole  in  it  is  necessarily 
(ess  safe  than  a  sidewalk  without  such  a  coal  hole,  it  is,  in  the 
absence  of  special  authority  for  its  construction  and  mainte- 
nance, a  nuisance,  and  therefore  the  landlord  is  bound  at  his 
peril  to  keep  such  opening  covered,  so  that  the  highway  will 
be  as  safe  as  if  it  were  not  there.  We  infer  from  the  cases 
«ited,  although  the  cases  themselves  do  not  show  it,  that  in 
New  York  there  had  been,  prior  to  the  earliest  decisions,  soma 
legislation  placing  the  entire  control  over  the  streets  in  the 
municipal  authorities,  and  forbidding  the  abutting  owner 
from  exercising,  without  special  license  or  authority,  the 
usual  rights  of  such  owner.  If  this  inference  be  correct,  the 
cases  were  not  like  the  present,  since  in  the  present,  as  was 
•conceded  at  the  hearing,  no  such  legislation  existed  when  the 
coal  hole  was  constructed.  If  in  the  cases  cited  there  had 
been  such  legislation,  the  reasoning  of  the  courts  seems  nn* 
cbjectionable;  but  if  not,  we  think  that  they  unduly  restrict 
the  rights  of  the  abutting  owner  in  the  street  In  Fisher  v. 
ThirkeU,  21  Mich.  1,  20,  4  Am.  Rep.  422,  the  court,  after  com- 
menting on  these  New  York  cases,  says:  *'We  are  satisfied 
that  at  common  law  the  making  of  such  excavations  under 
aide  walks  in  cities,  and  the  scuttles  therein,  for  such  pnr. 
poses  as  this  was  made  and  used  for,  were  not  treated  as  nui- 
cances  in  themselves,  or  in  any  respect  illegal,  unless  the  walk 
was  allowed  to  remain  broken  np  for  an  unreasonable  length 
•f  time,  or  the  work  was  improperly  or  unsafely  constructed, 
though  it  would  afterwards  become  a  nuisance  if  not  kept  in 
repair.  Judging  from  the  reported  cases,  the  usage  or  custom 
of  constructing  such  works  in  cities  seems  to  have  been  in 
England  for  a  long  period  as  general  as  we  know  it  has 
been  in  this  country.  And,  though  we  find  many  decided 
cases  in  the  English  books  for  private  injuries  caused  by 
these  structures  being  out  of  repair,  and  indictments  for  ob- 
•tructing  highways  and  streets  in  a  great  variety  of  ways,  we 
have  been  cited  to  no  English  cases,  and  have  discovered 
none,  in  which  such  works  have  been  held  illegal  in  them- 
selves, when  properly  and  safely  made,  without  any  legisla- 
tive permission,  or  that  of  the  municipal  authoritiea.  Their 
legality  seems,  in  all  the  cases,  to  have  been  assumed  by  the 
courts  without  any  showing  of  such  special  authority  or  any 
•nthority.    They  have  been  treated  as  nuisances  when  allowed 
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to  be  oat  of  repair,  and  private  actions  have  freqaently 
sustained  for  injuries  received  in  conseqaence;  bnt  we  find  no 
intimation  of  their  original  illegality  when  safely  and  prop- 
erly constructed." 

In  2  Dillon  on  Municipal  Corporations,  sec.  656b,  the  rights 
of  the  abutting  owner  and  of  the  public  in  streets  are  thus  de» 
fined:  ^'The  abutter  is  entitled  as  of  right,  subject  to  munici* 
pal  and  public  regulation,  to  make  any  beneficial  use  of  the  soil 
of  the  street  which  is  consistent  with  the  prior  and  paramount 
rights  of  the  public  therein  for  street  purposes  proper.  The 
right  of  the  publio  to  use  th^  streets  not  only  for  travel  and 
passage,  but  for  sewer,  gas,  water,  and  steam  pipes  and  the 
like  purposes,  is,  of  course,  paramount  to  any  proprietary 
rights  of  the  abutter.  The  abuttor  may,  as  a  logical  and 
necessary  result,  it  is  believed,  whether  the  fee  is  in  him  or 
in  the  public,  build  as  of  right  underground  house  vaults  in 
the  streets,  subject,  of  course,  to  the  paramount  right  of  the 
public  for  street  uses  proper  where  the  two  rights  come  in 
oompetition,  and  subject  also  to  reasonable  legislative,  muni- 
cipal, or  police  regulations  as  to  location,  mode  of  construction, 
and  use  of  such  vaults."  And  in  a  recent  New  Jersey  case, 
WeUer  v.  MeCarmiek,  82  N.  J.  L.  470,  it  is  said:  "The  public 
right  is  paramount,  and  includes  the  right  to  have  the  street 
safe  for  travel.  That  of  the  abutting  owner  is  subordinate  to 
this  public  right  He  may  use  the  highway  in  front  of  his 
premises,  when  not  restricted  by  positive  enactment,  for  load* 
ing  and  unloading  goods,  for  vaults  and  shutes,  for  awnings, 
for  shade  trees,  etc.,  but  only  on  condition  that  he  does  not 
nnreasonably  interfere  with  the  safety  of  the  highway  for 
public  travel."  And  see  also  8  Kent's  Com.  *443;  McCarthy 
V.  City  of  SyraeuHj  46  N.  Y.  194. 

We  are  of  the  opinion  that  the  want  of  a  special  license  or 
authority  to  construct  and  maintain  the  coal  hole  in  question 
did  not  constitute  it  a  nuisance;  and  we  are  also  of  the  opin« 
ion  that  the  rulings  and  instruction  of  the  court  to  the  jury 
at  the  trial  were  correct,  and  that  a  new  trial  should  be  do- 
med and  the  petition  dismissed. 


LiiTDLoaD  Ain>  Tbhaiit— LAifDLORi>*s  LxAsnjTT  10B  DummwB  Ocut- 
rnnov  ov  PamiSM.  >— Wh«rt  a  ooal  hol«  has  hmn  •ZMTatad  la  MM  Mm- 
wtXk  of  a  city  tad  was  m  uad  by  a  lanae  of  th«  pramtMa  for  the  ksasAft  off 
wUoh  it  WM  maAm,  and  in  oonsaqnenoo  of  ita  defoetiTO  oormig  a  ponoa 
poioing  along  the  street  was  injared,  the  lessee  may  bo  saed  leparately  or 
Jointly  with  the  owner  for  the  injuries  snstained.     *'Tho  landlord  rented  a 
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and  took  rent  for  it.  The  tenants  need  it  and  paid  rent»  ao  thejr 
■lost  all  be  oonaidered  as  oontinning  and  rsspoosible  for  the  naisanoe"! 
Irvim  T.  Wood,  61  N.  Y.  224;  10  Am.  Rep.  603;  but  see  #Msr  t.  ThtrheO, 
U  Mioh.  I;  4  Am.  Rep.  422.  Where  a  ooal  hole  is  eonstrnoted  bj  a  tenant 
In  the  sidewalk  in  front  of  the  leased  premises  in  a  nsnal  and  proper  manner, 
bnt  bj  the  aot  of  a  ttranger  it  is  pnt  in  •  dangerous  eondition,  the  landlord 
will  not  be  liable  for  injaries  oansed  thereby  when  he  has  no  notice  or 
knowledge  of  the  defect:  nToff  r.  KUpoMek,  101  N.  Y.  146;  64  Am.  Rep. 
672.  As  to  whether  an  nnfenoed  opening  in  a  sidewalk  is  a  nnisanoe  for 
which  the  landlord  will  be  liable,  see  King  t.  TTumjuon,  87  Pa.  St  366;  30 
Am.  Rep.  864,  and  the  eztonded  note  to  MeAlpIn  r.  Powell^  26  Am.  Rep. 
MS.  See  also  extended  noto  to  MUarkp  r,  Foster^  S6  Am.  Rep.  633,  on  what 
ebstmctions  to  highways  are  nnisances  and  the  liability  of  thoae  maintaining 
Ihem.  In  the  abaenoe  of  fraud  or  deceit  a  landlord  is  not  liable  to  a  tenant 
or  his  guest  for  obrious  defeeto  in  tiie  leased  premises,  which  do  not  oonsti* 
tnte  a  nniMuioe:  ifyrt  t.  Jordan^  111  Mob  424;  ante,  643,  and  especially  noti^ 


Shbrriblb  V.  Ghaffeb. 

[17  BHODB  IMLAXO,  196.] 

Jbawmov  ov  Pbofsbtt  raoM  Exbootiom  is  thi  DnfioftVi  PiaflosA& 
Pbitilioi.  — >If  he  does  not  claim  it,  no  one  else  oan  hare  the  benefit 
of  it.    Henoe  his  mortgagee  cannot  make  the  claim  when  lie  does  not. 

Ambrose  E.  Westj  for  the  plaintiff. 

Herheri  B.  Wood  and  William  Fiich^  for  the  defendant 

Per  Cubiah.  This  is  replevin  for  goods  and  chattels  taken 
bj  the  defendant,  a  deputy  sheriff,  in  attachment  on  a  writ 
against  one  Joseph  F.  Breitschmidt,  a  hairdresser,  who  was  in 
possession  of  them  when  attached.  The  plaintiff  claims  them 
by  virtue  of  a  mortgage  given  on  them  and  duly  recorded  long 
before  the  attachment  The  defendant  claims  that  the  mort- 
gagor being  left  in  possession,  his  interest  was  attachable  under 
Public  Statutes,  Rhode  Island,  c.  208,  sec.  4.  The  plaintiff 
replies  that  the  goods  and  chattels  were  the  working  tools  of 
the  mortgagor,  necessary -in  his  own  practice,  and  as  such  ex- 
empt from  attachment,  under  Public  Statutes,  Rhode  Island, 
c  209,  sec.  4,  cL  2. 

The  court  of  common  pleas  where  the  case  was  tried  ruled 
that  the  question  of  exemption  could  not  be  raised,  in  this 
foit,  by  the  plaintiff*  The  plaintiff  excepted.  The  question 
is  whether  the  ruling  was  right.  The  decisions  on  the  matter 
are  discordant:  Freeman  on  Executions,  sees.  211,  212.  W« 
think  the  better  view  is  that  the  exemption  is  the  debtor's 


t64  Mbtcalt  v.  Swesmst.  [B.  L 

personal  privilege,  and  that,  when  the  property  is  attached 
while  in  the  debtor's  possession,  it  is  for  him  to  assert  the 
exemption  if  he  wishes  to  claim  it,  and  if  he  does  not  claim 
it,  no  one  else  can  have  the  benefit  of  it.  There  is  no  reason, 
in  legal  contemplation,  why  a  mortgagee  under  a  mortgage 
duly  recorded  should  have  the  benefit  of  it,  if  the  mortgagor 
^oes  not  claim  it,  since  it  is  the  mortgagor's  interest,  not  his, 
that  is  attached,  his  interest  being  primarily  payable  oat  of 
the  proceeds  in  case  of  sale  nnder  the  attachment.  In  the 
ease  at  bar  it  does  not  appear  [that  the  plaintiff  offered  proof 
of  any  claim  to  the  exemption  by  the  mortgagor. 
Exceptions  overruled.       

KsaoonoH  —  ExucpnoM  Pbhsohal  PaiviLioa.  — The  right  of  •zemptioa 
ii  a  ponooal  privilege  aod  cannot  be  assigned  or  sold  by  the  debtor:  JRer^ 
karfg  App^  S9  Pa.  St  009;  80  Am.  Deo.  61fl^  Md  note.  See  oztondMi 
■olo  ts  Butmm  v.  SmO^  7S  Am.  Doo.  741,  whora  this  ymtkwi  is 


MbTOALF  V.   SWBBNBT. 
[17  Rhodb  liLAjm^  HI.] 

MukBnm  AVD  Sbbtaht.— Oirs  u  not  a  Sibtakt  of  a  ToTATea  Mam 
Sutttlbd  to  Partioipats  as  Such  in  a  bequest  in  faror  of  the  aemmti 
bk  hit  employ  at  his  death,  if  he  did  not  serre  sneh  testator  oootiaooasly, 
thoogh  he  was  employed  for  oeToral  years^  two  days  and  more  eaoh 
week,  al  Jobs  of  hoaseoleaning  and  the  like,  and  in  otherwise  assisting 
tlie  regular  serrants,  and  was  in  faot  so  employed  at  the  time  of  tho 
tsstetor's  death. 

CharleM  P.  Robin$onf  for  the  complainant 

Oeorge  J.  West^  for  the  respondents^  Crosby  and  wlAi. 

Edwin  D.  MeOviwMU  and  John  Doran^  for  tho  other  to- 

•pondents. 

DuBFSS,  0.  J.  The  late  Henry  J.  Bteero  died  October  8S| 
A.  D.  1889,  leaving  a  will  dated  January  2,  A.  D.  1889,  rab- 
•equently  proved,  the  third  clause  of  which  is  as  follows:  *I 
direct  my  said  executor  to  transfer  and  pay  over  to  such  ser- 
rants  as  shall  be  in  my  employ  at  my  death,  the  sum  of 
twelve  thousand  dollars  in  such  manner  that  each  of  said  ser- 
vants shall  receive  equal  portions  of  said  sum."  There  wens 
■ix  persons  employed  by  Mr.  Steere  regularly  and  oontin- 
nously  as  his  servants,  when  he  died.  That  they  are  ontitled 
to  share  in  the  bequest  is  not  denied.  They  olaim  to  be  woUij 
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entitled.  This  is  contested  by  a  Mrs.  Aonie  Crosby,  who  daims 
to  be  entitled  equally  with  them. 

Mil.  Crosby  served,  not  continuously,  but  sometimes  two 
days  a  week  from  week  to  week,  as  laundress;  occasionally 
more  than  two  days  a  week;  sometimes  at  irregular  inter* 
vals,  at  jobs  of  house  cleaning  and  the  like;  and  sometimes 
her  services  were  intermitted  for  months.  The  most  trust- 
worthy testimony  as  to  the  extent  of  her  employment  comes 
from  a  Mrs.  Arnold,  housekeeper  for  Mr.  Steere,  who  testi- 
fies from  memoranda  made  for  purposes  of  payment.  She 
testifies  that  Mrs.  Crosby  worked  37  days  in  1885,  131  in 
1886,  65i  in  1887,  34  in  1888,  and  35  in  1389;  that  as  a 
rule,  she  was  not  employed  more  than  two  days  a  week, 
and  then  to  help  the  regular  servants.  She  appears  to  have 
been  a  woman  in  whom  trust  was  reposed.  She  was  trusted 
to  go  to  Mr.  Steere's  country  house  at  Nayatt  in  advance  of 
the  household,  to  open  it  and  put  it  in  order  for  summer 
occupancy;  and  one  summer  she  was  intrusted  with  the  city 
house,  having  charge  to  look  after  it.  She  was  at  work  at  Mr. 
Steere's  house  in  the  city  at  the  time  of  his  deathi  and  was 
present  when  he  died. 

The  other  servants  contend  that  Mrs.  Crosby  is  not  entitled 
io  share  with  them  in  the  bequest,  because  she  was  not  regu* 
iarly  and  continuously  in  Mr.  Steere's  employ.  They  cite 
TawnsJ^nd  v.  Windham^  2  Vern.  546.  There  the  Duke  of 
Bolton  by  his  will  bequeathed  as  follows:  ^  Item.  I  give  and 
liequeath  unto  such  of  my  servants  as  shall  be  living  with  me 
at  the  time  of  my  death,  one  year's  wages'';  and  the  Lord 
Keeper,  holding  that  stewards  of  courts  were  not  entitled^ 
«aid:  *'  Stewards  of  courts  and  such  who  are  not  obliged  to 
spend  their  whole  time  with  their  master,  but  may  also  serve 
any  other  master,  are  not  servants  within  the  intention  of  the 
will;  but  I  will  not  narrow  it  to  such  servants  only  that  lived 
in  the  testator's  house,  or  had  diet  from  him."  The  point  of 
this  decision  was,  not  that  stewards  of  courts  were  not  servants, 
within  the  legal  meaning  of  the  word,  when  employed,  but 
that  they  were  not  servants  ^'  within  the  intention  of  the  will," 
because  they  were  *'  not  obliged  to  spend  their  whole  time  with 
their  master,"  but  might  *'  also  serve  another  master."  Tlis 
ease  is  elearly  in  point  for  the  servants  here  who  cite  it. 

The  counsel  for  Mrs.  Crosby  cites  Bulling  v.  Elliee,  9  Jur. 
936,  where  a  farm  bailiff  was  held  to  be  a  servant  within  ths 
ttsaning  of  a  will  by  which  the  testator  gave  one  year's  wages 
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to  each  of  his  servants  in  his  service  at  his  death,  who  should 
have  lived  with  him  five  years.  The  bailiff  had  been  in  the 
testator's  service  twenty-eight  years,  living  rent  free  on  the 
home  farm,  receiving  a  yearly  salary,  and  being  all  the  time 
in  service,  though  with  his  master's  permission  he  took  pupile 
to  instruct  in  agriculture.  The  case  seems  to  us  to  be  entirely 
consistent  with  Tawn$k$nd  v.  WindJiamf  2  Vern.  546,  since  the- 
bailiff  did  spend  his  whole  time  in  his  master's  service. 

We  do  not  doubt  that  Mrs.  Crosby  was,  in  the  legal  sense- 
of  the  word,  Mr.  Steere's  servant  while  she  was  actually  reii* 
dering  service  for  him  at  either  of  his  houses;  but  the  quee- 
tion  is,  whether  she  was  such  within  the  meaning  of  the  will; 
i.  e.,  to  use  his  own  words,  a  servant  ^  in  my  employ  at  my^ 
death.''    It  appeared  in  evidence  that  Mrs.  Crosby  had  an 
assistant,  hired  in  to  help  her  in  the  work  she  was  doing  at^ 
the  time  of  Mr.  Steere's  death.     Such  assistant  was  for  the- 
time  as  much  Mr.  Bteere's  servant  as  she;  but  the  assistant 
makes  no  claim  to  share  in  the  bequest,  and  her  claim  could 
not  be  allowed  if  she  did.     Why  could  it  not  be  allowed  T 
Because  she  was  not  then  a  servant  in  Mr.  Steere's  employ 
within  the  intention  of  his  will,  because  the  words  **  such  ser- 
vants as  shall  be  in  my  employ  at  my  death  "  import,  by  clear 
intendment,  by  reason  of  their  testamentary  character,  some- 
thing more   than  casual   employment  for  a  day  or  a  job; 
for,  when  we  go  back  in  thought  to  Mr.  Steere's  act,  and  the 
nature  of  his  act,  when  he  wrote  those  words,  we  see  that 
he  must  have  had  something  else  in  mind,  namely,  a  more 
permanent  service.     The  question  is,  whether  the  service  ren* 
dered  by  Mrs.  Crosby  comes  up  to  the  requirement.    We  are- 
far  from  putting  her  on  a  footing  with  the  person  just  re- 
ferred ta     There   are   many  considerations   that  weigh   in 
her  favor.    But  while  we  feel  the  force  of  them,  our  minds 
still  stop  short  of  the  conclusion  that  she  is  one  of  those- 
who  are  entitled   to  share  in  the   bequest.     It  seems  to  u» 
that  the  service  rendered   by  her  lacks  the  continuity,  the> 
fixity,  and  permanence  of  relation,  that  are  needed  to  give 
validity  to  her  claim. 

Our  decision  is  that  she  is  not  entitled  to  share  in  the  be^ 
qoest.  


MAsrsK  Ave  SimvAifT — Whxv  thi  Rilatioii  Exuitbi  8m  note  t»  0(b9>> 
mm  V.  Wiike9%  90  Aa.  Dm.  106|  tzWnd^d  note  to  Bnmk  w.SwM,  tS 
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Smith  v.  Borden. 

C17  Bhodb  Iilamd^  220.] 

JviMinnrr  aoaiha  a  Married  Woman  laed  without  har  hnsband  b  nol 
Toid«  bat  ia  a  complete  juatificatioo  to  au  officer  aoiing  ia  the  enforoa* 
mens  of  proceaa  iaaaed  npon  and  aatboriaed  by  it. 

Charle$  H,  Page  and  Franklin  P.  Owenj  for  the  plaintiSl 
Charles  M,  Salisbury ^  for  the  defendant 

Matteson,  J.  This  is  an  action  of  trespass  de  bonis  aspor* 
talis.  The  trespass  complained  of  consisted  in  the  removal^ 
on  December  5,  1889,  of  the  household  goods  of  the  plaintiff, 
Abby  Smith,  from  a  tenement  which  she  had  hired  from  the 
defendant,  and  bad  occupied  for  several  months  prior  to  such 
remoyal.  The  defendant  pleaded  in  justification  of  the  al- 
leged trespass,  in  substance,  that  prior  thereto  the  said  Abbjr 
waB  his  tenant,  and  had  suffered  the  stipulated  rent  for  the 
tenement  to  fall  in  arrears,  and  to  remain  due  and  unpaid  for 
more  than  fifteen  days  after  demand  made  upon  her  therefor; 
that  thereafterwards  he  sued  out  of  a  special  court  of  common 
pleas  a  writ  of  trespass  and  ejectment  against  her,  and  had 
the  same  duly  served  upon  her,  and  duly  entered  the  same 
with  the  declaration  accompanying  it  in  said  court;  that 
thereafterwards  he  obtained  a  judgment  against  her  by  de- 
fault for  the  recovery  of  possession  of  said  tenement,  and  that 
execution  was  ordered  to  issue  and  did  issue  on  said  judg- 
ment, directed  to  the  sheriff  and  his  deputies,  commanding 
them  to  eject  the  said  Abby  from  said  tenement;  that  he  de- 
livered said  execution  to  a  deputy  sheriff  for  service,  and  that 
said  sheriff  proceeded  to  execute  the  same,  and  that  this  was 
the  supposed  trespass  of  which  the  plaintiffs  complain.  At 
the  trial  in  the  court  of  common  pleas,  the  defendant  offered 
in  evidence  the  papers  in  the  suit  in  the  special  court  of  com- 
mon pleas  referred  to  in  the  plea.  The  plaintiff's  counsel 
admitted  that  these  papers  proved  a  judgment  in  favor  of  the 
defendant  against  the  plaintiff  Abby,  and  it  appearing  that 
the  goods,  for  the  injury  to  which  this  suit  is  brought,  were 
put  oat  of  the  tenement  by  the  deputy  sheriff  under  the  pro- 
cess of  the  special  court  of  common  pleas,  the  court  ruled  that 
the  defendant  could  not  be  held  liable  therefor,  and  thai  this 
action  could  not  be  maintained,  and  accordingly  directed  ihm 
jury  to  return  a  verdict  for  the  defendant.  To  this  roliiig 
and  direction  the  plaintiffs  excepted. 
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The  qaestion  raised  by  the  exceptions  is  whether  a  jadg- 
ment  against  a  married  woman,  sued  without  her  husband,  is 
to  be  regarded  as  void  or  as  merely  erroneous  and  voidable; 
for  if  void,  it  was  a  nullity,  and  afforded  no  protection  to  the 
defendant     If,  however,  on  the  other  hand,  it  was  merely 
erroneous  and  voidable,  it  would  be  valid  until  set  aside,  and 
having  never  been  set  aside,  it  was  a  valid  subsisting  jadg- 
ment  at  the  time  of  the  service  of  the  execution,  and  was  a 
complete  justification  to  the  defendant  for  all  acts  done  under 
its  authority.     We  thipk  that  it  was  voidable,  and  not  void. 
The  rule  is,  that  the  judgment  of  a  court  having  jurisdiction 
of  the  subject-matter  and  of  the  person,  though  erroneous,  ia 
not  void,  but  is  binding  and  conclusive  upon  the  parties  until 
it  is  set  aside;  that  it  cannot  be  impeached  in  any  collateral 
suit  or  proceeding,  but  only  on  appeal,  by  writ  of  error,  or  by 
some  appropriate  proceeding'operating  directly  upon  it,  insti- 
tuted for  that  purpose.    Nor  does  the  fact  that  the  judgment 
was  against  a  married  woman,  sued  without  her  husband, 
take  the  case  out  of  the  rule.     In  Gould  on  Pleading,  c  6, 
sees.  88,  89,  it  is  said:  ^  When  a  feme  covert  is  sued  alone  she 
oan  plead  the  coverture  only  ia  abatement;  for  the  defense 
does  not  deny  the  right  of  action;  and  therefore,  if  she  omita 
to  plead  it  as  a  dilatory  plea,  she  waives  it,  so  far  as  regards 
her  own  privilege,  and  tacitly  admits  that  she  is  liable  to  be 
sued  alone;  •  •  •  •  but  she  can  by  no  admission  or  omission 
waive -any  right  of  her  husband;  and  therefore,  if  she  omits 
to  plead  her  coverture,  he  may  at  any  time  come  in  and  plead 
it  in  bar;  and  if  both  of  them  omit  to  plead  it,  and  judgment 
is  given  against  her,  the  judgment  may  be  reversed  by  writ 
of  error,  in  which  they  most  both  join  as  plaintiflEs  in  error." 
Until  reversed,  then,  the  judgment,  though  erroneous,  stands 
as  a  valid  judgment.    The  same  doctrine  has  been  recognixed 
and  maintained  by  numerous  authorities,  which  hold  that,  in 
cases  where  the  defense  of  coverture  has  not  been  interposed, 
judgments  against  married  women  founded  upon  contracts 
even,  which  they  are  incompetent  to  make,  are  nevertheless 
binding  upon  them  until  set  aside  upon  appeal  or  by  some 
appropriate  method:  Oambette  v.  Brockj  41  Cal.  78,  8^  88; 
Burk  V.  HiU,  65  Ind.  419;  Hinaey  v.  FeeUy^  62  Ind.  8S,  87; 
Spalding  r.  Wathen^  7  Bush  659,  663;   VantUburg  r.  Blaek^ 
8  Mont  459,  467,  468;  Oreen  v.  Branton,  1  Dev.  Eq.  604,  608; 
Viek  ▼.  Pope,  81  N.  C.  52,  26,  27;   Sheppard  v.  Kendle,  3 
i:  imph.  81,  82;   ChatteHon  v.  Young,  2Tenn.  Ch.  768^  770; 
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Howell  T.  Hale,  6  Lea  (Tenn.)  405,  410;  Howard  y.  North,  5 
Tex.  290, 298;  51  Am.  Dec,  769;  Phelps  v.  Braekett,  24  Tex.  236, 
237;  MoaeB  r.  Richardson^  8  Barn.  A  G.  421.  See  also  note  to 
CaldweU  y.  Walters,  55  Am.  Dec.  699, 600.  If  thia  doctrine  be 
applicable  to  a  judgment  against  a  married  woman  founded 
upon  a  contract  which  she  is  incapable  of  entering  into,  we 
oan  perceive  no  reason  why  it  should  not  apply  with  at  least 
equal  force  to  a  judgment  against  heir  founded  upon  her  tort 
W«  are  of  the  opinion  that  the  ruling  and  direction  of  the 
eourt  of  common  pleaa  were  correct,  and  that  the  exceptions 
ihould  be  OYerruled* 

JiTPOMMiTi'AgAnfW  MARRnn>  WoMBH  ^VALn>TTT  OF.  —A  ]n<1gmeiit  againgl 
a  DMiried  woman  It  not  Toids  Shupp  t.  Huffmant  72  Md.  850;  20  Am.  St  Ropw 
476,  nnd  note;  bnt  in  WkiU  T.  FooU  LmAer  «te.  Ok,  20  W.  Va.  88fi,  6  Am.  St 
Bap.  650,  it  wm  held  that  a  Judgment  against  a  married  woman  on  a  obntraol 
made  while  ehe  is  liring  with  her  hnabaad  ii  absolutely  void;  and  see  note 
to^at  ease.  A  judgment  against  a  married  woman  on  a  olaim  not  anthoria- 
lug  a  personal  Judgment  against  her  ia  Toidx  Spencer  t.  ParwnM^  80  K7.  677' 
f6  Am.  Stb  Bep.  555,  and  note.  For  a  thorough  discussion  of  this  subject  sea 
aote  to  CaldweU  t.  WaiUn^  55  Adl  Dec  509;  bnt  see  espeoialy  page  600  of 
this  note^  where  the  authorities  holding  that  judgments  against  married 
women  are  Talid  antH  reversed,  and  cannot  be  collaterally  impeached,  are 
eoUected. 
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boat  Company. 

[17  RHona  ItoiAMiH  879.1 

FUU]nN0^17sGLiOKifoa.^A  declaration  aTcrring  that  the  defendant's 
aerrants  so  negligently  and  carelessly  managad  and  naTigated  its 
steamer  that  it  ran  upon  and  sunk  a  vessel  d  the  plaintiif's  teetatcr, 
sn£3ciently  states  a  cause  of  action.  The  details  which  prove  the  oeg* 
Ugence  need  not  be  set  forth  if  it  sufficiently  appears  that  a  duty  «k* 
isted  of  which  there  has  been  a  brevsh. 

XnouTOBB  AND  ADMINISTRATORS  had,  at  the  common  law,  power  to  com- 
promise and  submit  to  arbitration  disputed  claims  in  faror  of  or  agaiasi 
the  estates  which  they  represented. 

BxaoinoBS  and  AdmuhstratorSi  Powuta  ov  to  Ooiipromiss  Claims  di 
Tator  of  thb  Next  of  ELin.  —  If  a  statute  imposte  a  liability  upon 
oommon  oar^ers  when  the  life  of  a  passenger  is  lost  by  negligence,  aad 
anthoriaes  an  action  to  be  brought  and  a  recovery  to  be  had  for  the  ben* 
•fit  of  the  husband  or  widow  and  next  of  kin  of  the  deceased,  an  ezecu* 
tor  or  administrator  entitled  to  maintain  such  action  for  the  benefit  of 
■Boh  parties  is  authorized  to  compromise  to  the  same  extent  aa  if  Hm 
daim  were  in  favor  of  the  estate  of  the  decedent 


9T0  Farkbb  v.  Providence  etc.  8.  Ca  [R.  L 

Stephen  A.  Coole^  Jr^  Louie  L.  Angell,  W.  C.  Parker  and  W, 
U.  Buder^  for  the  plaintiff. 

WalUr  B.  Vincent^  for  the  defendant. 

• 

Per  CuBiAM.    The  court  is  of  opinion  that  the  declaration 
■ufflciently  states  a  cause  of  action,  hj  setting  forth  that  the 
defendant's  servants  so  negligently  and  carelessly  managed 
and  navigated  its  steamer  that  it  ran  upon  and  sank  the  vee- 
sel  of  the  plaintifiPs  testator.    This  is  the  usual  form  of  charg- 
ing negligence  in  cases  of  highway  collisions.    The  essential 
facts  with  reference  to  negligence  are:  1.  Plaintiff's  right  to  the 
highway;  2,  In  the  exercise  of  due  care;  and  8.  Defendant's 
interferenoe  with  plaintiff's  right  by  running  into  him.     The 
defendant  objects  to  this  declaration  upon  the  ground  that  it 
does  not  state  in  what  the  negligence  consisted,  and  so  does 
not  inform  him  of  the  particular  case  he  is  called  upon  to  an* 
sweri  nor  snflScieutly  protect  him  for  the  future  in  case  of 
judgment.    Undoubtedly  a  full  statement  to  this  extent  is 
generally  necessary,  for  in  most  cases  there  would  be  no  case 
stated  without  it.     Negligence  consists  in  omitting  to  do  a 
duty,  or  in  doing  it  so  carelessly  as  to  bring  injury  to  an- 
other.   Ordinarily,  therefore,  unless  the  particular  duty  and 
Ui  breach  are  set  forth  in  the  declaration,  no  negligence  ap- 
pears.    These  are  the  backbone  of  the  declaration,  without 
which  it  cannot  stand. 

The  details  which  prove  the  negligence  need  not  be  set 
forth,  but  there  must  be  an  averment  of  facts  showing  the 
duty  and  the  general  manner  of  its  breach,  or  else  no  case  is 
stated.  But  in  collisions  the  force  and  injury  are  direct,  and 
except  where  the  injury  is  caused  by  the  carelessness  of  a  se^ 
vant,  an  action  of  trespass  may  generally  be  maintained,  in 
which  the  averment  of  the  force  alone  would  be  sufficient:  1 
Ghitty  on  Pleading,  *127;  2  Chitty  on  Pleading,  mS, 
*860.  In  collisions,  it  is  almost  impossible  to  do  more  than 
state  the  fact  that,  while  upon  a  highway,  in  the  exercise  of 
due  care,  the  plaintiff  was  run  into  by  the  defendant.  This 
raises  a  presumption  of  negligence,  nothing  appearing  to  the 
contrary,  because  of  the  defendant's  control  of  the  agent  of 
the  injury,  and  becaase  such  accidents  do  not  occur  without 
negligence.  The  plaintiff  can  seldom  know  or  state  just  how 
it  was  done,  whether  by  carelessness  in  one  way  or  another, 
er  even  by  design. 

In  the  case  at  bar,  the  plaintiff  can  neither  be  expected  nor 
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-required  to  Btate  in  what  particular  way  the  defendant's  ser* 
^vauta  oo  another  boat  were  negligent  It  is  enough  to  state 
^acts  which  naturally  or  necessarily  raise  a  presumption  of 
-negligence.  In  Chase  ▼.  American  Steamboat  Co.f  10  R.  L  79| 
't.Iie  declaration,  substantially  the  same  as  the  one  before  qb« 
vas  considered  by  this  court  and  finally  carried  to  the  su- 
preme court  of  the  United  States:  16  Wall.  622,  but  no  sug* 
^estion  appears  that  it  was  insufiQcient  The  defendant  cites 
in  support  of  its  demurrer  to  the  declaration  Woodward  ▼• 
Oregon  Ry  &  Nav,  Co.j  18  Or.  289,  but  in  this  case  the  plain- 
tiff was  employed  by  the  defendant  as  a  locomotive  engineer, 
and  sued  for  injuries  sustained  by  a  collision.  In  such  a  case, 
clearly  it  would  be  necessary  to  set  forth  in  what  the  defend* 
ant's  breach  of  duty  consisted,  for  no  presumption  of  negli* 
l^ence  on  the  part  of  the  company,  so  far  as  the  plaintiff  was 
ooncerned,  would  naturally  or  necessarily  arise  from  the  fact 
of  a  collision.  The  company  may  have  given  proper  rules 
and  directions,  provided  proper  tracks,  turnouts,  etc.,  and  still 
the  accident  have  been  caused  by  the  negligence  of  some  fel- 
low servant;  as,  for  instance,  a  switchman  turning  the  wrong 
fiwitchy  or  another  engineer  running  his  train  contrary  to  or- 
ders. 

In  Thompson  v.  Flint  etc.  Ry  Co.,  57  Mich.  800,  the  point 
passed  upon  by  the  court  was  that  the  declaration  was  defect- 
ive in  not  setting  forth  that  the  plaintiff  was  in  the  exercise 
of  due  care. 

In  Missouri  Pae.  Ry  Co,  y.  Hennessy,  76  Tex.  155,  for  an 
accident  at  a  street  crossing,  the  point  decided  was,  that  sn 
omission  of  duty,  different  from  those  set  forth  in  the  declara- 
tion, could  not  be  proved  at  the  trial.  The  remarks  of  the 
court  in  that  case  are  in  harmony  with  those  of  this  court  in 
Cox  T.  Providence  Gas  Co.,  17  R.  I.  200,  to  this  effect:  '•The 
role  of  certainty  in  pleading  is  not  too  rigid  to  be  reasonable, 
and  does  not  require  the  statement  of  facts  undiscovered  by 
the  plaintiff.  It  permits  much  generality  when  the  facts  lie 
more  in  the  knowledge  of  the  opposite  party  than  in  the 
pleader.^  Nevertheless,  enough  must  appear  to  give  the  de- 
fendant notice  of  the  character  of  the  case  which  the  plaintiff 
will  undertake  to  prove. 

Demurrer  overruled. 

Subsequently  the  case  came  on  for  hearing  on  the  plaintfff'a 
to  a  plea  in  bar  filed  by  the  defendant 
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TiLLiNaHABT,  J.  After  the  overruling  of  the  defendant** 
demurrer  to  the  plaintiff's  declaration,  in  this  case,  the  defeod* 
ant  pleaded  the  following  release  in  bar  of  said  action:  — 

New  Bedford,  Mass.,  Julj  16,  1889. 

Received  from  the  Providence  &  Stonington  Steamship  Co^ 
the  sum  of  one  (1)  thousand  dollars,  the  same  being  in  fuU 
settlement  of  all  claims  and  demands  which  I,  as  executrix 
of  the  last  will  and  testament  of  Charles  W.  Parker,  deceased, 
and  as  legatee  named  in  said  will,  may  have  against  the 
Providence  &  Stonington  Steamship  Co.,  its  agents  and  ser- 
vants, for  loss  of  life  in  consequence  of  the  collision  on  the- 
fourteenth  day  of  May,  1889,  between  the  schooner  *'  Nelson 
Harvey  **  and  the  steamer  ^*  Nashua,*'  owned  by  the  said  Prov^ 
idence  A  Stonington  Steamship  Co.,  and  I  do  hereby  covenant 
and  agree  to  and  with  said  company  that  no  suit  shall  at  any 
time  be  brought  or  prosecuted  against  said  company  therefor* 

Arabella  T.  Parker,  Executrix. 

Witness,  Frank  N.  Howes. 

To  this  plea  the  plaintiff  has  demurred  as  follows:  — 

**  And  the  said  plaintiff  as  to  the  first  plea,  or  plea  of  settlo-^ 
ment  of  said  cause  of  action,  comes,  etc,  when,  etc.,  and  says:  — 

**That  the  said  plea  and  the  matter  therein  contained,  in 
manner  and  form  as  therein  set  forth,  are  not  sufficient  in  law 
for  a  bar  to  said  action  and  the  said  plaintiff  is  not  bound  by 
law  to  answer  the  same,  because  said  right  of  action  is  given 
to  said  plaintiff  in  her  said  capacity,  as  a  representative  of 
her  children  as  well  as  herself,  and  is  not  included  in  the 
powers  given  by  statute   to  administrators   to  compromise 
claims  such  as  appear  in  favor  of  ordinary  estates,  and  is 
snob  a  claim  as  cannot  be  compromised  or  settled  by  her  as 
administratrix  without  concurrence  of  her  children,  if  of  age, 
or  their  duly  qualified  guardians  of  such  of  them  as  are  minors, 
and  this  she  is  ready  to  verify.    Wherefore,  for  want  of  a  suffix 
cient  plea  in  this  behalf,  she  prays  judgment  of  this  court, 
and  that  said  defendant  may  further  answer  the  said  declara* 
tion/* 

The  only  question  raised  by  the  demurrer  is,  whether  an 
executrix  has  the  power  to  compromise  and  settle  such  a  cause 
of  action  as  is  set  out  in  the  plaintiff's  declaration,  withoat 
the  assent  of  the  next  of  kin:  Public  Statutes  of  Rhode  Island^ 
0.  184,  sec.  82,  provides  as  follows:  — 

''Executors  and  administrators  may  submit  to  arbitration, 
sr  may  adjust  by  compromise,  any  claims  in  fisvor  of  sr 
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Against  the  estates  by  them  represented,  in  the  same  manner 
mud  with  the  same  effect  aa  the  testator  or  intestate  might 
liave  done." 

The  defendant  contends  that  this  statute  authorizes  the 
plaintiff  in  her  said  capacity  to  compromise  and  settle  a  claim 
like  the  one  in  suit,  and  that  having  done  so  as  set  up  in  the 
plea  in  bar,  she  is  precluded  from  maintaining  her  action. 
The  defendant  further  contends  that  said  statute  is  simply  in* 
tended  to  afford  executors  and  administrators  additional  pro- 
tection, and  not  in  any  manner  to  take  away  or  abridge  their 
eommon-law  powers,  amongst  which  is  that  of  compromising 
and  ad j  usting  disputed  claims  in  favor  of  or  against  the  estates 
which  they  represent. 

The  plaintiff,  on  the  other  hand,  contends  that  said  statute 
does  not  confer  any  authority  upon  her  to  make  said  com- 
promise, and  also  that  it  has  no  bearing  upon  the  case  at  bar 
because  she  is  merely  a  representative  of  the  widow  and  next 
of  kin,  and  sues  exclusivel}^  for  their  benefit,  the  damages  to 
be  recovered  not  being  assets  in  her  hands,  with  which  to  pay 
the  debts  or  liabilities  of  the  testator,  but  to  go  to  the  widow 
and  next  of  kin  under  the  statute.  She  further  contends  that 
the  action  is  brought  under  the  provisions  of  Public  Statutes 
of  Rhode  Island,  c.  204,  sec.  15,  and  that  sec.  20  of  said  chap- 
ter has  no  application.    Said  sections  are  as  follows:  — 

**  Sec.  15.  If  the  life  of  any  person,  being  a  passenger  in 
any  stagecoach  or  other  conveyance,  when  used  by  common 
earners,  or  the  life  of  any  person,  whether  a  passenger  or  not 
in  the  care  of  proprietors  of,  or  common  carriers  by  means  of, 
railroads  or  steamboats,  or  the  life  of  any  person  crossing 
upon  a  public  highway  with  reasonable  care,  shall  be  lost  by 
reason  of  the  negligence  or  carelessness  of  such  common  car- 
riers, proprietor  or  proprietors,  or  by  the  unfitness,  or  negli- 
gence, or  carelessness  of  their  servants  or  agents,  in  this  state, 
such  common  carriers,  proprietor  or  proprietors  shall  be  liable 
to  damages  for  the  injury  caused  by  the  loss  of  life  of  such 
person,  to  be  recovered  by  action  of  the  case,  for  the  benefit  of 
the  husband,  or  widow  and  next  of  kin  of  the  deceased  person, 
one  half  thereof  to  go  to  the  husband  or  widow,  and  one  half 
thereof  to  the  children  of  the  deceased." 

"  Sec.  20.  In  all  cases  in  which  the  death  of  any  person 
ensues  from  injury  inflicted  by  the  wrongful  act  of  another, 
and  in  which  an  action  for  damages  might  have  been  main- 
tained at  the  common  law  had  death  not  ensued^  the  person 
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inflicting  such  injury  shall  be  liable  to  an  action  for  damages 
for  the  injury  caused  by  the  death  of  such  person,  to  be  re- 
covered by  action  of  the  case  for  the  use  of  the  husband, 
widow,  chUdren,  or  next  of  kin,  in  like  manner  and  with  like 
effect  as  in  the  preceding  five  sections  provided,** 

The  power  of  an  executor  or  administrator  at  common  law 
to  compromise,  or  submit  to  arbitration,  disputed  claims  in 
favor  of  or  against  the  estate  which  he  represents,  is  on- 
doubted:  Chadboum  v.  Chadboum,  9  Allen,  173;  Bean  t. 
Farnam,  6  Pick.  269;  Chase  v.  Bradley,  2Q  Me.  531;  Chouteau 
▼.  Suydam,  21  N.  Y.  179,  184;  Wood  v.  TunnicUff,  74  N.  Y. 
S8;  Murray  t.  BlaUhford,  1  Wend.  583,  616;  19  Am.  Dec. 
537;  Rogen  r.  Hand^  39  N.  J.  Eq.  270,  271,  and  note. 

It  is  also  well  settled  that  a  statute  like  the  one  under  con* 
sideration  does  not  change  the  power  of  the  executor  or 
administrator  existing  at  common  law,  but  simply  reinforoes 
and  affirms  the  same.  If,  in  the  exercise  of  this  power,  the 
executor  or  administrator,  by  reason  of  negligence,  or  any 
serious  error  in  judgment,  obtains  a  less  sum  than  he  would 
clearly  be  entitled  to  recover  at  law,  he  may  be  held  to  be 
guilty  of  a  devaetavitt  and  be  required  to  make  up  the  lose  out 
of  his  own  estate;  but  still,  the  compromise,  if  made  in  good 
faith,  would  be  binding  upon  the  parties  thereto. 

In  Rogere  r.  Eand^  39  N.  J.  Eq.  270,  276,  which  was  a  case 
in  which  the  executors  compromised  and  settled  a  claim 
against  the  estate  without  suit,  the  court  says:  ^  When  they 
act  in  good  faith,  those  who  would  impeach  their  conduct 
must  show  fraud  or  mistake,  or  that  they  have  acted  without 
aatbority  or  contrary  to  law."  '^They  may  compromise  a 
lawsuit,  may  buy  the  peace  of  the  estate,  and  extinguish  even 
doubtful  claims  against  it,  provided  they  act  discreetly  and 
in  good  faith":  See  also  Meeker  v.  Vanderveer^  16  N.  J.  Ir 
B92. 

It  will  be  seen  that  what  we  have  said  thus  far  relates  to 
the  power  of  executors  and  administrators  generally  to  com- 
promise claims  in  favor  of  and  against  the  estate  which  they 
represent,  as  that  term  is  ordinarily  understood;  and  the 
question  which  now  presents  itself  is,  whether  the  law,  as 
above  stated,  is  applicable  to  a  case  like  the  one  before  us,  in 
which  the  cause  of  action  is  purely  statutory,  and  where  the 
damages  do  not  accrue  to  the  estate  of  the  deceased,  properly 
ao  called,  but  to  the  widow  and  next  of  kin.  We  fail  to  see, 
Wpon  principle,  that  any  distinction  can  properly  be  made 
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t>etween  the  two  clasees  referred  to.  The  reasons  which 
tinderlie  and  support  the  law  above  laid  down  in  its  applica- 
tion to  executors  and  administrators  generally  are  eqnallj 
Applicable  and  cogent  in  a  case  in  which  the  claim  arises  bj 
statute. 

The  plaintiff,  in  her  capacity  as  executrix,  had  a  claim 
«gainst  the  defendant  corporation  growing  out  of  its  alleged 
negligence  and  wrongful  acts  in  causing  the  death  of  her 
liusband.  She  could  prosecute  this  claim  or  not  at  her  option. 
No  one  else  had  any  power  to  prosecute  it:  0<H>dwin  t.  Niek' 
-enon^  17  R.  I.  478.  If  suit  is  brought  upon  said  claim,  it  is 
her  suit,  and  she  may  discontinue,  compromise,  or  settle  the 
eame  at  her  pleasure;  and  if  she  has  power  to  compromise 
the  suit  after  it  is  brought,  why  should  she  not  also  have 
power  to  compromise  the  claim  upon  which  it  is  based  with- 
out bringing  a  suit?  We  cannot  see  that  any  reason  can  be 
urged  in  support  of  the  existence  of  the  power  in  the  former 
case,  which  does  not  apply  with  equal,  if  not  added,  force  to 
the  existence  thereof  in  the  latter. 

In  Oreenlee  v.  East  Tennessee  etc.  R.  R.  Co.y  6  Lea  (Tenn.), 
418,  which  was  a  case  brought  by  a  widow,  under  a  statute 
quite  similar  to  the  one  under  which  this  suit  is  brought,  it  was 
held  that  she  had  power  to  control  the  suit  by  compromise  or 
otherwise.  The  court  says:  '*The  question  is,  can  the  widow, 
under  the  statutes  authorizing  this  suit,  dismiss  it  against  or 
witliout  the  consent  of  the  children?  •  .  •  It  is  true,  as 
drgued,  that  the  suit  is  for  the  benefit  of  the  widow  and  chil- 
dren. It  is  also  true  the  widow  alone  has  the  right  to  sue  in 
the  first  instance.  The  children  have  the  right  only  when 
there  is  no  widow.  The  widow  may  sue  or  not,  at  her  option. 
We  have  holden  that  if  she  fail  to  sue  for  the  period  of 
twelve  months,  the  suit  is  barred,  even  as  to  minors.  Hav- 
ing then  the  right  to  sue,  to  be  exercised  at  her  own  election, 
it  follows  as  a  necessary  incident  to  that  right  that  she  may 
control  the  suit  by  compromise,  abandonment,  prosecution,  or 
dismissal.'' 

In  Stephens  v.  NashviUe  etc.  R*y  Co.^  10  Lea  (Tenn.),  448, 
which  was  a  suit  for  the  benefit  of  the  widow  and  children  of 
deceased,  it  was  held  that  she  had  the  right  to  compromise 
or  settle  the  suit  as  she  saw  fit,  without  the  consent  of  the 
guardian  of  the  child  of  the  deceased,  and  against  the  con- 
cent of  her  own  attorney,  who  managed  the  case.  As  to  the 
contention  of  the  plaintiff  that  the  action  is  brought  under 
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the  provisions  of  the  Public  Statutes  of  Rhode  Island,  e. 
204,  sea  15,  and  hence  that  sectiou  20  of  said  chapter  has 
no  application,  tv70  answers  suggest  themseWes:  1.  The  sec- 
ond count  in  the  declaration  is  evidently  framed  upon  both 
of  said  sections,  as  it  not  only  charges  that  the  deceased  came 
to  his  death  by  reason  of  the  carelessness  and  negligenc«%  of 
the  defendant,  but  also  by  the  *'  wrongful  acts  of  said  defend* 
ant'*;  and  2i  That  even  though  the  declaration  were  framed 
•olely  apon  section  15,  as  contended,  yet  so  long  as  the  two 
lections  give  but  one  remedy,  and  the  declaration  might  as 
well  have  been  framed  under  the  one  section  as  under  the 
other,  or  even  under  both  together,  we  think  that  they  should 
elearly  be  construed  together  in  determining  the  question 
whether  the  plaintiff  had  power  to  compromise  the  claim 
upon  which  this  suit  is  based  before  any  suit  was  brought*  If 
the'  injury  had  not  resulted  in  the  death  of  the  plaintiff's  tes- 
tator, he  would  undoubtedly  have  had  power  to  compro* 
mise  and  adjust  the  claim  against  the  defendant. 

Furthermore,  the  injury  here  complained  of  was  not  occa* 
sioned  by  the  mere  passive  neglect  of  the  defendant,  as  was 
the  case  in  Bradbury  t.  Furlong y  13  R,  L  16^  43  Am.  Rep.  1, 
cited  by  the  plaintiff,  but  might  properly  be  described  as  sn 
injury  ^  inflicted  by  a  wrongful  act."  See  also  Cha$$  t.  Ameri' 
ean  Sieamboai  Oo.^  10  R.  L  79  and  MeCaughey  t.  Tripp,  12 
R.  L  449. 

Furthermore,  the  law  favors  the  compromise  of  disputed 
claims:  1  Bouvier  Law  Dictionary,  15th  ed.  title  '^Compromise," 
and  oases  cited;  and  will  sustain  the  same  as  far  as  possible 
when  fairly  made. 

But  the  plaintiff  argues  that  the  settlement  in  question,  if 
allowed  to  stand,  will  have  the  effect  to  bind  living  parties, 
who  are  competent  to  act  for  themselves,  which  is  very  differ- 
ent from  the  settlement  of  claims  in  favor  of  or  against  the 
estate  of  a  person  who  is  dead,  and  which  are  necessarily 
represented  by  the  executor  or  administrator  as  the  only  one 
who  can  repres^ent  them. 

We  do  not  think  that  this  is  so.  There  are  no  parties  to 
this  suit  excepting  the  plaintiff  and  defendant.  The  next  of 
kin  are  not  and  cannot  be  made  parties  thereta  And  while 
the  settlement  made,  if  allowed  to  stand,  will  doubtless  inci- 
dentally affect  their  interest,  still  it  is  not  a  proceeding  in 
which  they  have  any  rights  as  parties  thereto.  Nor  is  the  case 
materially  different  in  this  respect  from  that  of  an  ordinary 
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daim  in  favor  of  an  estate  in  the  hands  of  an  executor  and 
•dministrator.  For,  as  we  have  already  seen,  they  have  power 
to  compromise  claims,  and  by  so  doing  they  incidentally  affect 
the  interest  of  the  heirs  or  devisees,  as  the  case  may  be,  in  the 
aetata  If  a  large  amount  is  realized,  it  inures  to  their  bene- 
fit, assuming,  of  course,  that  the  estate  is  solvent,  while  if 
only  a  small  amount  is  realized,  they  will  suffer  the  loss,  if 
each  it  may  properly  be  called.  In  other  words,  the  executor 
or  administrator  has  full  power  to  settle  the  estate  in  con* 
fiormity  to  law,  and  this  being  done,  the  heirs  or  devisees  have 
no  legal  cause  of  complaint  whether  they  receive  much  or 
little  therefrom.  But  no  one  would  contend  that,  because  of 
their  interest,  they  either  are,  or  have  the  right  to  be  made, 
parties  to  a  suit,  or  a  proceeding  of  compromise. 

In  conclusion,  we  think  that  the  statute  in  question,  being 
evidently  intended  to  facilitate  the  settlement  of  disputed 
claims  growing  out  of  or  appertaining  to  the  estates  of  de- 
oeased  persons,  should  be  liberally  construed  in  favor  of  the 
object  sought  to  be  attained,  and  that,  thus  construed,  it  may 
fairly  be  held  to  include  such  a  compromise  as  the  one  under 
consideration.  The  demurrer  to  the  defendant's  said  plea  in 
bitf  mast  therefore  be  overruled. 


NsaLiOBifOi  —  SuvnciBNCT  or  Ck>MPLAiMT.  — A  eomplaint  ehars^iiig  aegll* 
gmo9  io  geQeiml  terms  is  good  npoa  demarrer:  Mwinsintwa  Min.  Ook  T. 
PaUtm,  129  Ind.  472;  28  Am.  St  Rep.  20S.  A  eomplaint  in  an  aotion  to  ro- 
mfww  for  persooAl  injuries  oanaed  by  nej^ligenoe,  need  only  allego  thnt  tho 
iojiiries  were  so  oansed*  and  the  facts  from  whieh  the  negligenoe  maj  bo 
flOMOoably  inferred  by  the  jary:  Madden  t.  Port  Royal  Ha,  i?'y  Ob.,  35  a  O. 
SSI;  28  AuL  St  Bep.  855,  and  especially  the  note  where  the  oases  diacnss- 
kif  this  mbjeot  are  ooUeoted. 

BXKOUTOBS    AHD   ADMIiriSTRATORS  —  PoWXB   lO    COMPKOMUl    OB    AbM- 

VBATK.  —  An  exeoator  or  administrator  may  oom promise  actions  pending  in 
fttTor  of  or  rights  of  aotion  belonging  to  the  testator  if  ho  acts  bona  fidt: 
Wool/ork  T.  SvUivcM,  23  Ala.  648;  58  Am.  Dae  305;  Mumxif  t.  BlaUhford^ 
1  Wend.  583;  19  Am.  Doc  537;  Jae6b§  ▼.  Jncobt^  99  Mo.  427;  Ortot  t.  Helm^ 
91  ftf  ioh.  450;  bat  in  order  to  make  snch  a  eompromise  he  most  have  the 
approval  of  the  probate  oonrt:  lAtckk  t.  ATecfia,  S  Not.  93;  93  Am.  Deo. 
S76|  Bartigam  t.  SfmiKsm  Pac  Oa.,  86  GaL  142.  An  administrator  may  as 
%  gOBoral  role  eabmit  claims  against  the  estate  to  the  award  of  arbitrators: 
Crmrn  t.  Jfbore,  14  N.  J.  Bq.  436;  82  Am.  Dec  262,  and  note;  Bailey  t. 
Dikmnrik,  10  Smedes  A  M.  404;  4S  Am.  Dm.  780.     Boe  alM  Ml8  li  ATitfcMM 
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Fanning  v.  Chaob. 

[17  BBODB  IlLAlID,  888.] 

Blahbo.  —  Womut  which  Impdtb  ▲  Criminal  Intbstiov  to  laother 
not  actionablo.     Hence  aa  action  caaaot  bo  instained  for  saying  of  Ui* 
plaintiff  that  he  b  going  to  itart  and  maintain  a  house  of  fll-fame. 

Slandbb.  —  Larouaqb  which  AMOuirrs  to  a  Mbkb  AasBRTioai  ob  Orni» 
loif  AS  io  WHAT  WILL  BB  THB  FuTDBB  CoMouOT  OT  oharaotor  of  a»» 
other  is  not  actionable. 

Oeorge  J.  WeHf  for  the  plaintiff. 

Jame$  M»  BipUy  and  Oeorge  A,  Littlefield^  for  the  defendant. 


TiLLiN0HA8T|  J.  This  Is  an  action  of  trespass  on  the 
for  slander.  The  declaration^  to  which  the  defendant  deman, 
sets  out  that  the  plaintiff  is  a  licensed  retail  liquor  dealer  in 
the  city  of  Providence,  and  has  been  such  for  a  long  ti  me.  Thai 
anticipating  a  renewal  of  his  license  for  the  year  1890,  1891, 
he  made  large  purchases  of  liquor  in  advance,  and  also  refitted 
and  refurnished  his  saloon  at  large  expense.  That  the  de- 
fendant, well  knowing  the  premises,  but  intending  to  injure 
him,  the  plaintiff,  and  prevent  him  from  again  procnring  a 
license  for  carrying  on  his  said  business,  in  the  presence  and 
hearing  of  divers  good  citizens,  uttered,  declared,  and  published 
the  following  false,  scandalous,  and  malicious  -words  of  and 
concerning  the  plaintiff,  viz.,  *^  He  (meaning  the  plaintiff)  i» 
going  to  start  a  house  of  ill-fame  (meaning  a  house  to  be  kept 
for  the  purposes  of  prostitution),  so  sign  a  protest  against  him'' 
(meaning  the  plaintiff),  meaning  and  intending  thereby  that 
said  plaintiff  was  going  to  start  a  house  to  be  kept  and  main. 
tained  for  the  purposes  of  prostitution,  and  that  said  plaintiff 
ought  not  to  be  granted  a  license  to  carry  on  the  business  of 
a  retail  liquor  dealer  as  he  desired,  in  accordance  with  hie 
application  on  file  in  the  office  of  the  license  commissionere 
in  said  city,  and  therefore  that  they  should  sign  a  written  re- 
monstrance protesting  that  said  plaintiff  ought  to  be  refused  a 
license,  which  said  defendant  then  and  there  presented  to  said 
people. 

The  declaration  fhrther  sets  out  that  in  consequence  of  the 
ottering  and  publishing  of  said  words  by  the  defendant,  the 
majority  of  persons  owning  the  greater  part  of  the  land  within 
two  hundred  feet  of  the  said  saloon,  or  who  were  occupants  of 
the  land,  signed  a  remonstrance  protesting  that  a  license 
•bould  not  be  granted  to  the  plaintiff  to  carry  on  said  buai* 
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11688,  whereupon  said  license  commissioners  refused  to  grant 
such  license,  and  were  roDdered  unable  to  grant  the  same. 
The  declaration  also  alleges  special  damage. 

The  principal  ground  urged  in  support  of  the  demurrer  is^ 
that  the  words  complained  of,  since  they  do  not  amount  to  an 
imputation  of  the  commission  of  an  offense,  but  only  to  a 
charge  of  an  intention  to  commit  one,  are  not  actionable  either 
per  M,  or  from  having  caused  special  damage. 

The  main  question  raised  by  the  demurrer,  therefore,  is  this, 
Til.:  Are  words  actionable  which  merely  impute  a  criminal 
intention  to  another?  We  think  this  question  must  be  an« 
Bwered  in  the  negative.  Words  which  falsely  charge  a  persoa 
with  the  commission  of  a  criminal  offense  are  actionable,  upon 
the  familiar  ground  that  they  may  endanger  him  by  subject- 
ing him  to  the  penalties  of  the  law,  and  render  him  infamous  in 
the  community.  But  the  charge,  in  order  to  be  obnoxious  Uy 
the  law,  must  be  of  an  offense  actually  com  mitted  or  attempted, 
a  punishable  offense,  and  not  of  an  offense  existing  in  con* 
templation  or  intention  merely,  for  the  law  does  not  take  cog* 
nizanceof  one's  intentions  merely,  however  malicious  or  wicked 
ihey  may  be,  but  only  takes  cognizance  thereof  when  coupled 
with  and  giving  significance  to  his  acts.  So  that,  in  order  to 
render  one's  intent  of  any  importance  in  the  eye  of  the  law^ 
it  must  be  combined  with  his  act. 

It  therefore  follows  that,  ad  mere  intent  to  commit  a  crime 
is  not  a  violation  of  law,  and  hence  not  punishable,  to  accuse 
one  of  having  such  an  intent  is  not  to  accuse  him  of  any  crime 
or  offense. 

The  language  which  the  plaintiff  complains  of  as  being 
slanderous  is  this:  ''He  is  going  to  start  a  house  of  ill-fame.'^ 
This  language,  if  indeed  it  is  anything  more  than  the  expres* 
ftion  of  an  opinion  on  the  part  of  the  defendant,  does  not 
amount  to  a  charge  of  any  crime  or  offense,  or  even  of  an  at» 
tempt  to  commit  one.  At  the  most,  it  is  only  a  charge  thai 
the  plaintiff  intends  at  some  future  time  to  commit  one. 

That  such  a  charge  is  not  actionable  is  one  of  the  few  thinge 
in  the  law  of  slander  which  is  evidently  settled  beyond  con- 
troversy. 

The  law  upon  this  point  is  well  stated  in  the  Americaa 
Encyclop»dia  of  Law,  vol.  13,  p.  353,  as  follow:  '^Worda 
which  merely  impute  a  criminal  intention  not  yet  put  into 
action  are  not  actionable.  Guilty  thoughts  are  not  a  crime. 
Bat  aa  soon  as  any  step  is  taken  to  carry  out  such  intention^ 
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as  soon  u  any  overt  act  ia  done,  an  attempt  to  commit  m 
crime  has  been  made;  and  every  attempt  to  commit  an  in* 
dictable  ofToiise  is  at  common  law  a  misdemeanor,  and  in 
itself  indictable." 

To  impute  such  an  attempt  is,  therefore,  clearly  actionable. 

In  Comeliui  v.  Van  Slycky  21  Wend.  70,  71,  the  court,  in 
speaking  of  the  sense  in  which  words  should  be  taken,  say: 
*'  Where  they  plainly  import  a  charge  of  mere  intention  to  do 
a  criminal  act,  or  only  amount  to  an  assertion  that  the  plain- 
tiff will  do  it  at  a  future  time,  they  are  not  actionable." 

In  Seatonr.  Cordray,  Wright  (Ohio)  101,  the  court  say:  ''An 
action  may  be  sustained  for  charging  another  with  being  a 
thief,  or  with  having  stolen,  but  not  for  imputing  a  mere  in- 
tention to  steal,  or  with  having  an  evil  disposition.  The 
foundation  of  the  slander  is,  that  the  charge,  if  true,  would 
subject  the  accused  to  infamous  punishment;  and  evil  dii»- 
position,  without  act,  cannot  so  subject  any  one."  See,  also, 
Townshend  on  Slander  and  Libel,  3d  ed.,  161;  HcKee  t.  /»- 
galU,  6  111.  30;  Harrison  v.  Stratton,  4  Bap.  218;  WiUan  r. 
Tatum,  8  Jones,  300;  Stoner  v.  Audely,  Cro.  Bliz.  250;  Dr.  Po4'm 
Ca$0^  cited  in  Murrey  v.  — ^-,  2  Bulst.  206;  SiUan  v.  Collier^ 
151  Mass*  60,  63,  54;\Odgers  on  Libel  and  Slander,  57;  1 
Viner's  Abridgment,  440. 

But  the  plaintiff  contends  in  support  of  his  declaration, 
that  any  defamatory  or  disparaging  words  spoken  of  another, 
which  cause  special  damage,  are  actionable. 

While  we  cannot  subscribe  to  quite  so  broad  a  statement  of 
the  law  as  this,  yet  we  think  that  the  proposition  is  substan- 
tially  correct  That  is  to  say,  that  false,  defamatory  words, 
spoken  of  another,  are  either  actionable  per  m,  or  by  reason  of 
having  caused  special  damage. 

We  do  not  think,  however,  that  the  words  relied  on  in  the 
declaration  are  defamatory  within  the  legal  meaning  of  that 
term. 

To  defame  another,  by  language,  is  to  harm  or  destroy  his 
good  fame  or  reputation,  or  to  disgrace  or  calumniate  him. 
In  order  to  have  this  evil  effect,  however,  it  is  evident  that 
the  language  used  concerning  him  must  relate  to  his  eondnct 
or  character  as  they  now  are,  or  have  been  in  the  past,  and 
not  be  the  mere  opinion  of  the  speaker,  as  to  what  they  will 
be  at  some  indefinite  period  in  the  future. 

In*  other  words,  that  language  which  amonnts  to  a  mere 
assertion  or  opinion  as  to  what  will  be  the  future  conduct  or 
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-character  of  another  is  not  actionable;  but  that  it  is  only  ao- 
^ionable  when  it  relates  to  what  the  person  now  is  or  has  beea 
in  the  past,  or  to  what  he  is  doing,  or  attempting  to  do,  or  has 
'done,  or  attempted  to  do  in  the  past;  that  is,  when  it  relates 
"to  something  which  is  actual,  instead  of  something  which  is 
merely  imaginary  or  conjectural. 

The  character  of  a  man  is  what  he  now  is,  and  not  what  ho 
may  be  at  some  future  time. 

Amongst  the  multitudes  of  different  forms  of  expression 
'foand  in  the  books,  which  have  been  held  to  be  actionable,  we 
have  been  unable  to  find  any  case«  nor  have  we  been  referred 
to  any,  in  which  language  analogous  to  that  relied  on  in  the 
plaintiff's  declaraction  has  been  held  sufficient  to  maintain  an 
action  for  slander. 
Demurrer  sustained. 

Slaitdkb.  — >  Ohargiag  on*  with  being  in  n  ■nsploioot  phoe  nnder  fUpklMB 
«ireanwtanoM  Is  nol  Actionable:  Watert  v.  Jomet,  8  Port.  442;  29  Am.  Dsa 
tSl.  For  a  farther  dieonstion  el  this  propoeitioii»  see  the  «Mes  sited  hi  the 
eyiniea  to  the  leading 
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p7  Maaam  ttujDbiCLl 

Oabbisis — Fawmmov  as  io  Kvowlboos  of  LtMiTAnov 
Liasilitt  ev.  —  In  the  abeenoe  of  f  rand,  eoncealment^  or  improper 
the  leical  preeamption  i%  that  stipnlatioDa  limiting  the  eommoi^ 
ef  earriers  oontained  in  a  reoeipt  given  by  them  for  freight^ 
known  and  aMented  to  by  the  partj  reoeiTing  it 
CAaantaa.  —  A  SnpuLATioir  hiumva  thb  Liabiutt  of  a  oom* 
men  earrier,  in  the  OTont  ol  lost  of  goods  through  his  negligenoe,  to  an 
MMNiBt  ipeoifled  in  the  reoeipt,  nnleis  the  Tslae  of  the  property  le 
therein  stated  to  be  of  a  greater  amonnt,  measures  the  amonnt  of  his 
leeponaibilityt  sad  ao  reoovery  oaa  be  had  against  him  in  exeees  ef  aneh 


OniMOV  CAaBna— Lmmira  Liabiutt  fob  NxauoBNoa  —While  aeon^ 
men  earrier  oannot  by  eontraot  limit  its  iiabiUty  for  negligeooe;  it  may, 
hy  oontraot  with  the  shipper,  fix  the  valne  ef  goods  introsted  to  it  lev 
shipment^  and  eetop  him  from  daiming  that  they  were  of  a  greater  Talns^ 
in  an  aetioa  to  reooTor  eompensation  for  their  loas  throogh  sneh  negl^ 


MUpken  it  Cooke,  Jr.^  and  LowU  L,  AngM^  for  ibfo  plaintiiEk 
AmM  Chru^j  for  the  defendants. 

TxLLoroHABTy  J.    This  is  a99u,mp9U  to  rsooror  the  snm  of 
ti79,  being  the  ralue  of  a  box  of  diamonds  whioh  the  plaintiff 
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delivered  to  the  terrftnt  and  agent  of  the  defendants,  to  be  bj 
them  transported  by  express  to  New  Bedford,  in  the  etate  of 
Maasachusette.  Jury  trial  is  waived,  and  the  case  ia  tried  to 
the  court  on  the  law  and  the  facts.  The  defendants,  who  are 
oominon  carriers  of  merchandise  for  hire,  received  from  the 
plaintiff  at  Providence,  on  the  twenty-sixth  day  of  July,  1890^ 
s  package  containing  diamonds  of  the  value  aforesaid,  to  be 
by  them  delivered  to  C.  W.  Haskins,  at  New  Bedford,  tCassar 
sfansetta. 

The  plaintiff  had,  and  for  a  considerable  time  previoas  to 
the  above  named  date  had  had,  in  his  possession  and  coostaai 
see,  a  book  of  the  defendants'  contract  receipt  blanks,  at  ihrn 
top  of  each  page  of  which  was  printed  what  purports  to  be  a 
mutual  agreement  between  the  shipper  and  the  common  car- 
rier, which  agreement,  in  so  far  as  it  is  material  for  our  pres- 
ent consideration, provides  that  the  defendants  ''are  not  to  be 
held  liable  or  responsible  for  any  loss  or  damage  to  said  prop- 
erty, •  .  •  .  unless  in  every  case  the  same  be  proved  to  have 
occurred  from  the  fraud  or  gross  negligence  of  said  express 
company  or  their  servants,  nor  in  any  event  shall  the  holder 
hereof  demand  beyond  the  sum  of  fifty  dollars,  at  which  the 
article  forwarded  is  hereby  valued,  unless  otherwise  herein 
expressed,  or  unless  specially  insured  by  them  and  so  speci- 
fied in  this  receipt,  which  insurance  shall  constitute  the  limit 
of  the  liability  of  Earle  and  Prew's  Express." 

One  of  these  blanks  the  plaintiff  filled  out  for  the  addressed 
package  in  question,  but  gave  no  value  thereof,  although  there 
was  a  blank  column  in  said  receipt  marked  **  value/'  This 
receipt  was  signed  by  the  defendants'  agent  when  the  plain- 
tiff gave  the  package  to  the  agent 

The  defendants  had  no  knowledge  of  the  contents  or  value 
of  said  package  except  as  stated  in  said  receipt  at  the  time  of 
its  delivery  to  them,  nor  did  they  make  any  inquiry  of  the 
plaintiff  concerning  the  same. 

This  package  was  lost  by  the  negligence  of  the  defendants' 
servant  before  it  reached  their  office,  and  said  defendants  ad* 
mit  their  liability  therefor,  under  said  agreement,  and  offer 
to  pay  the  said  sum  of  fifty  dollars,  which,  they  contend,  is 
the  lindt  of  their  liability.  The  plaintiff  testifies  that  his 
reason  for  not  giving  any  value  to  the  package  was  because 
the  expressags  was  to  be  paid  by  the  consignee^  The  defend* 
ants,  on  the  other  hand,  testify  that  the  reasons  given  then 
by  the  plaintiff  for  not  giving  anj  value  to  the  psekage  in  ssid 
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receipt  weie,  that  It  ooet  more  money,  and  that  tho  consignee 
had  prerioaslj  complained  of  the  charges  of  expreesage  ia» 
oaaee  where  the  yalues  had  been  gi?aii,  and  that  he  adopteA 
this  mode  to  lessen  said  charges. 

Wo  think  it  is  rery  evident  that  the  purpose  of  the  plafntiJV 
In  not  giving  any  value  to  the  package,  was  to  save,  either 
himself  or  to  the  consignee,  and  it  matters  not  which,  tho 
ditional  expressage  which  would  have  been  charged  by  tho 
idinidants  if  the  real  value  had  been  given;  for  it  must  hep^ 
pnsamed  from  the  terms  of  the  receipt  that,  as  the  defendanta>* 
aanime  a  liability  only  to  the  extent  of  the  valuation  therein; 
Mimed,  the  rate  of  expressage  is  graduated  by  said  valuation.^ 

Under  this  state  of  flicts,  the  plaintiff's  final  oontention,^ 
which  logically  should  be  the  first,  and  hence  we  will  consider 
it  first,  is,  that  the  express  assent  of  the  owner  of  the  goodfli 
to  the  restrictions  of  the  carrier's  liability  most  be  found,  tot 
give  effect  to  it  in  any  case. 

We  think  the  decided  preponderance  of  the  authorities  ia*^ 
to  the  contrary;  and  that  the  well-settled  rule  now  is,  that  iir  ^ 
the  absence  of  fraud,  concealment,  or  improper  practice,  ths^/ 
legal  presumption  is,  that  stipulations  limiting  the  common^— 
law  liability  of  common  carriers,  contained  in  a  receipt  givemr 
by  them  for  freight,  were  known  and  assented  to  by  the  partjr 
receiving  it:  Belger  v.  Dinamore^  61  N.  Y.  166;  10  Am.  Rep.. 
676;  Steen  v.  Liverpool  etc.  Steamship  Co.^  67  N.  Y.  1;  1&  Amw'. 
Rep.  468;  Harrie  v.  Great  Western  Jffy  Co.,  L.  R.  1.  Q.  B;  9> 
616;   Oermania  Fire  Ins.  Co.  v.  Memphis  etc.  R.  R.  Co.y  73li 
N.  Y.  90;  28  Am.  Rep.  118;  Qaimby  v.  Boston  etc.  R.  R.  dr.^ 
160  Mass.  866;  Burke  v.  South  EasUm  R'y  Co.,  L.  R.  6.  C.  P.  D. 
1;  Maghee  v.  Camden  etc.  R.  R.  Co.,  46  N.  Y.  614;  6  Am.  Rep^ 
124;  Orace  v.  Adams,  100  Mass.  606;  97  Am.  Dec.  117;  1  Ami. 
Rep.  181;  Monitor  Mut.  Fire  Ins.  Co.  v.  Buffum,  116  Masai^. 
848;  HM  v.  Syracuse  etc.  Ry  Co.,  73  N.  Y.  361;  29  Am.  Repc., 
163.    For  a  full  discussion  of  the  contrary  doctrine,  see  Bo^ 
Usier  v.  Nowlen,  19  Wend.  234,  82  Am.  Dec.  466,  and  caseo^ 
cited. 

In  the  case  at  bar,  a  printed  facsimile  of  the  receipt  in  qiie»*- 
tion  is  before  us,  which  shows  that  the  terms  and  conditions^ 
upon  which  the  defendants  received  the  goods  in  questioBd. 
must  have  been  well  known  to  the  plaintiff. 

And  more  especially  is  this  to  be  taken  for  granted  frooss 
tho  fact  that  a  book  of  the  defendants^  filled  with  tooeiyl^ 
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Hanks,  indentlcal  with  this,  was  in  the  plaintiff's  possessioii, 
and  in  almost  daily  use  by  him. 

From  an  examination  of  said  facsimile,  it  is  evident  that 
there  was  not  only  no  attempt  to  conceal  the  terms  and  coo- 
ilitions  of  the  bailment  on  the  part  of  the  defendants,  but  <»i 
the  other  hand  that  it  had  been  their  purpose  to  make  ibm 
same  specially  prominent  and  noticeable. 

It  is  all  printed  on  one  side  of  the  paper,  and  at  the  top 
thereof  it  is  headed  by  the  caution,  printed  in  bold  type,  **  Bead 
the  conditions  of  this  receipt,"  and  all  the  printed  matter  pie- 
eedes  the  signature  of  the  agent  of  the  defendants. 

We  think,  therefore,  that  the  receipt  in  question  ought  to 
be  regarded  as  having  received  the  assent  of  the  plaintiff,  and 
as  being,  as  its  language  purports,  the  mutual  agreement  of 
the  parties  touching  the  package  in  question. 

Having  found,  then,  that  there  was  an  agreement  between 
the  parties  as  to  the  limit  of  the  defendants'  liability  in  case 
of  losS|  we  come  to  the  main  question  in  the  case,  viz..  Was 
said  agreement  valid  and  binding  upon  the  parties  thereto  ? 
.Or,  to  state  the  question  more  broadly:  To  what  extent  is  a 
common  carrier  entitled  to  contract  in  limitation  of  his  com- 
mon«law  liability?  This  is  a  question,  in  so  far  as  it  applies 
to  carriers  by  land,  upon  which  there  has  been  great  contra- 
riety of  opinion  in  different  courts,  the  earlier  cases  holding 
that  it  was  against  public  policy,  and  hence  impossible  for 
eommon  carriers  to  guard  themselves  by  any  stipulations 
whatever,  against  liability  from  loss  arising  from  any  other 
cause  than  the  act  of  Ood  or  the  public  enemy.  This  question 
is  discussed  in  Edwards  on  Bailments,  sec.  652,  and  cases 
oited  in  note  6,  while  the  later  cases  have  materially  modified 
this  rule  in  the  carrier's  favor,  and  permitted  him  not  only 
to  contract  so  as  to  change  the  extent  of  his  liability  as  fixed 
by  the  common  law,  but  such  contracts,  when  made  with 
his  employer,  became  almost  entirely  the  measure  of  his  re- 
sponsibility. ^*  And  this  custom,"  says  Hutchinson  on  Car- 
riers, sec.  119,  *'has  become  so  universal  in  transactions  with 
•arriers,  that  his  liability  may  now  be  said  to  depend  almost 
exclusively  upon  contract.  He  still  stands,  however,  in  the 
relation  of  common  carrier  to  the  goods  intrusted  to  him,  not- 
withstanding his  contract,  however  much  it  may  lessen  his 
eommon-law  liability,  and  he  cannot,  even  by  the  most  ex* 
press  contract,  divest  himself  of  that  character  and  change  it 
to  that  of  a  mere  private  carrier  or  ordinary  bailee":  David* 
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aon  V.  Oraham^  2  Oliio  St.  131, 140;  Railroad  Co.  ▼.  Loclwood^ 
17  Wall.  357;  Hooper  v.  WelU,  Fargo  it  Co.,  27  Cal.  11;  85 
-Am.  Dec.  211;  Christenson  v.  American  Express  Co.,  15  Minn. 
270;  2  Am.  Rep.  122;  Bank  of  Kentucky  v.  Adams  Eorpress  Co.^ 
«3  U.  8.  174,  180;  Kirby  v.  Adams  Express  Co.,  2  Ma  Apji. 
S69;  but  see  Ameriean  Express  Co.  v.  Sands^  66  Pa.  St.  140; 
Orogan  T.  Adanu  Express  Co.,  1 14  Pa.  St  623;  60  Am.  Bepi 
860. 

Without  attempting  a  review  of  the  conflicting  authoritiea 
upon  the  question  before  us,  which  would  answer  no  useful  pur« 
pose  here,  we  will  only  say  that  upon  an  examination  thereof 
we  have  come  to  the  conclusion  that  the  decided  weight  of  tb« 
authorities,  as  well  as  the  better  reason,  favors  the  rule  that 
a  common  carrier  may,  to  a  great  extent  at  least,  contract  in 
limitation  of  his  common-law  liability,  ^  provided,"  as  stated 
in  Express  Co.  v.  Caldwell,  21  Wall.  264,  ''  the  limitation  bo 
such  as  the  law  can  recognize  as  reasonable  and  not  inconsis- 
tent with  sound  public  policy." 

The  shipper  and  the  common  carrier  are  thus  authorised  to  , 
•nter  into  an  express  agreement  within  certain  limits,  as  to 
the  terms  upon  which  the  latter  will  transport  and  convey  for 
the  former  a  certain  article  of  personal  property  of  an  agreed 
▼alue  to  a  designated  place  for  an  agreed  price.  We  fail  to 
see  that  the  recognition  of  the  validity  of  such  an  agreement 
is  violative  of  any  sound  rule  of  public  policy.  Indeed,  it 
seems  to  us  that  public  policy  requires  the  upholding  of  such 
an  agreement  as  tending  to  the  honest  disclosure  of  value  on 
the  part  of  the  shipper,  and  the  exercise  of  that  degree  of  dili- 
gence on  the  part  of  the  carrier  which  is  commensurate  with 
the  value  of  the  particular  article  conveyed,  and  the  price 
paid  for  such  conveyance.    To  illustrate;  — 

A  has  a  box  of  tinware  of  the  value  of  five  dollars,  which  he 
wishes  to  send  to  Boston  by  B,  a  common  carrier.  The  box 
is  delivered  to  Bunder  an  agreement  similar  to  the  one  before 
us,  no  information  being  given  as  to  the  contents  of  said  box. 

What  is  the  degree  of  care  which  B  is  expected  to  exercise 
in  the  transportation  of  this  box  ?  Manifestly,  that  degree 
of  care  which  is  commensurate  with  a  box  whose  value  does 
not  exceed  that  stipulated  in  the  contract,  to  wit,  fifty  dollars- 

B's  maximum  liability  in  case  of  loss  being  known  to  him 
beforehand,  he  will  naturally  exercise  such  a  degree  of  care 
as  would  ordinarily  insure  the  safe  delivery  at  its  destination 
of  an  article  of  this  value*    Moreover,  he  is  only  paid  for  as* 
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•aming  a  risk  to  the  extent  of  fifty  dollars,  and  he  has  gradu- 
4ated  his  charge  for  carriage  accordingly. 

Sa^  an  agreement  certainly  strikes  one  as  eminently  fair 
-and  reasonable.  Neither  party  is  deceived  or  misled  thereby. 
"The  shipper,  on  the  one  hand,  is  insured  of  the  safe  delivery 
'*^  .hiM  goods  at  their  destination^  or  their  value  in  money,  in 
•«caM  of  loss,  and  the  carrier,  on  the  other  hand,  proportiooa 
'3iis  care  to  the  liability  which  he  has  assumed* 

Both  parties  thus  act  understandingly  and  intelligently; 
"^bere  is  little  opportunity  for  fraud  on  the  part  of  the  shipper, 
>iAiid  none  for  overcharge  on  the  part  of  the  carrier. 

To  illustrate  again:  A  wishes  to  send  a  box  of  diamonds, 
Talaed  at  five  hundred  dollars,  to  Boston,  Massachusetts,  and 
•mploys  B,  a  common  carrier,  to  transport  the  same  thence 
-^mder  an  express  agreement,  which  stipulates,  amongst  other 
tthings,  that  the  value  thereof  is  fifty  dollars,  the  charge  for 
«M(|iMS6age  being  based  upon  that  valuation. 

«ls  in  the  former  case,  B  assumes,  and  has  the  right  to  as- 
^iiime,  that  the  value  of  this  package  does  not  exceed  the  sum 
«f  fifty  doUarSi  and  he  therefore  proportious  his  care  accord- 
ingly. 

The  package  is  lost  by  B,  whereupon  A  seeks  to  hold  him 
liable  for  the  actual  value  of  said  package,  which  was  many 
ttimes  larger  than  that  agreed  upon. 

6  was  only  paid  for  the  care  and  transportation  of  a  pack- 
age of  the  value  of  fifty  dollars,  and  the  degree  of  care  which 
Qie  used  was  sufficient  for  a  transaction  of  that  sort,  while  it 
nras  quite  insufficient  for  a  transaction  of  the  sort  which  he  was 
rinduced  by  misrepresentation  on  the  part  of  A  to  undertake. 

Bad  he  been  apprised  of  the  actual  value  of  this  package, 
1m  would  have  exercised  that  degree  of  care  which  was  com- 
'snensurate  therewith,  and  would  also  have  graduated  his 
<liarge  accordingly. 

Te  allow  A  to  repudiate  his  contract  with  B  in  case  of  loss, 
itfMid  hold  the  latter  to  his  strict  common-law  liability,  under 
the  circumstances,  is  little  less  than  to  permit  him  to  perpe* 
r  trate  a  fraud  under  the  guise  of  enforcing  a  legal  right 

If  this  illustration  fairly  represents  the  case  at  bar,  and  it 
« «eems  to  us  that  it  does,  it  shows  the  unreasonableness  and  in- 
■j  1  tRtioe  of  the  rule  of  liability  contended  for  by  the  plaintiff.  Bat 
* :.( '6  main  contention  of  the  plaintiff  is  that  an  express  company 
".r^mnot  limit  iti  liability  for  loss  of  goods  occasioned  by  its 
c»^«  negligence,  and  in  support  thereof  he  cites  the  following 
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tes:  Orogan  t.  Adavu  Exprea  Co^  114  Pa.  St.  528;  00  Am. 

860;  Brown  v.  Adams  Express  Oo.^  15  W.  Va.  812;  Mas^ 

«w  T«  B€atimore  sic.  R.  R.  Co.,  14  W.  Va.  180,  191 ;  85  Am, 

R«p.   748;  Newborn  ▼.  Just,  2  Car.  db  P.   76;  New  Jersey 

JBMsam  Nav.  Co.  ▼.  Merchant's  Bank^  6  How.  344;  Snider  ▼. 

JLdams  Express  Co.,  63  Mo.  876,  883;  Union  Express  Co.  r. 

Graham,  26  Ohio  St  595,  698;   Michigan  CenL  R.  R.  Co. 

▼•  Hale,  6  Mich.  243;  Western  Trans.  Co.  t.  NewhaU,  24  IIL 

^466;  76  Am.  Dec.  760;  Graham  y.  Davis,  4  Ohio  St.  862;  62 

JLm.  Dec,  285;  Muser  ▼.  American  Express  Co*,  1  Fed.  Repw 

882;  Southern  Express  Co.  ▼.  Seide,  67  Miss.  609. 

These  cases  undoubtedly  sustain  the  position  of  the  plain- 
tiff in  ibis  respect;  and  we  are  not  only  not  disposed  to  ques- 
tion their  authority  upon  this  point,  but  to  agree  entirely 
therewith. 

We  do  not  think  that  it  is  competent  for  a  common  carrier 
to  stipulate  for  exemption  from  loss  occasioned  by  his  own 
negligence  or  that  of  his  servants.  Such  an  exemption  is  not 
just  and  reasonable  in  the  eyeof  the  law.  Nor  is  it  necessary 
for  us  to  so  hold  in  order  to  sustain  the  contract  under  con- 
flideration.  For,  as  stated  by  Blatchford,  J.,  in  Hart  v.  Penn^ 
^Ivania  R.  R.  Co.,  112  U.  S.  331,  340,  ''The  limitation  as  to 
value  has  no  tendency  to  exempt  from  liability  for  negligence. 
It  does  not  induce  want  of  care.  It  exacts  from  the  carriers 
the  measure  of  care  due  to  the  value  agreed  on.  The  carrier 
is  bound  to  respond  to  that  value  for  any  negligence.  The 
compensation  for  carriage  is  based  on  that  value.  The  shipper 
it  estopped  from  saying  that  the  value  is  greater.  The  ar^ 
tides  have  no  greater  value  for  the  purposes  of  the  contract 
of  transportation  between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  that  value.  It  is 
just  and  reasonable  that  such  a  contract,  fairly  entered  into, 
and  where  there  is  no  deceit  practiced  on  the  shipper,  should 
he  upheld.  There  is  no  violation  of  public  policy.  On  the 
contrary  it  would  be  unjust  and  unreasonable,  and  would  be 
repugnant  to  the  soundest  principles  of  fair  dealing,  and  of 
the  freedom  of  contracting,  and  tiius  in  conflict  with  publie 
policy,  if  a  shipper  should  be  allowed  to  reap  the  benefit  of 
the  contract  if  there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss.'* 

The  ease  from  which  we  have  thus  quoted  was  one  in  which 
ibe  loss  happened  from  the  negligence  of  the  defendant. 
The  court  had  previously  declared  in  the  same  case,  pw  888^ 
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ihaf  It  is  the  law  of  this  court  that  a  common  carrier  maj, 
hj  special  contract,  limit  his  common-law  liabilitj;  bat  he^ 
cannot  stipulate  for  exemption  from  the  consequences  of  his> 
own  negligence,  or  that  of  his  servants,^  thus  expressly  affirm- 
ing the  doctrine  previously  laid  down  by  that  learned  court  in 
New  J$r$&y  Steam  Nav*  Co,  y.  Merchant^ e  Bank^  6  How.  344; 
York  Co.  V,  Central  Railroad,  8  Wall.  107;  Railroad  Co. 
V.  Loekwood,  17  Wall.  857;  ExpresB  Co,  ▼.  Caldwell,  21  Wall. 
264;  Railroad  Co.  ▼.  Pratt,  22  Wall.  123;  Bank  oj  Kentucky 
r.  Adams  Express  Co.y  93  U.  S.  174;  Railway  Co.  r.  Sieve^iSf 
96  U.  S.  655. 

But,  although  the  loss  did  occur  from  the  negligence  of  the 
defendant,  the  court  upheld  the  agreement  as  to  the  value  oi 
the  property,  on  the  ground,  as  forcibly  stated  in  the  opinion^ 
that  *^ There  is  no  justice  in  allowing  the  shipper  to  be  paid  a 
large  value  for  an  article  which  he  has  induced  the  carrier  to- 
take  at  a  low  rate  of  freight  on  the  assertion  and  agreement 
that  its  value  is  a  less  sum  than  that  claimed  after  a  loss.  It 
is  just  to  hold  the  shipper  to  his  agreement,  fairly  made,  as^ 
to  value,  even  where  the  loss  or  injury  has  occurred  through 
the  negligence  of  the  carrier.  The  efifect  of  the  agreement  is 
to  cheapen  the  freight  and  secure  the  carnage,  if  there  is  no 
loss;  and  the  effect  of  disregarding  the  agreement,  after  a  loss, 
is  to  expose  the  carrier  to  a  greater  risk  than  the  parties  in* 
tended  he  should  assume. 

**The  agreement  as  to  value,  in  this  case,  stands  as  if  the 
earner  had  asked  the  value  of  the  horses,  and  had  been  told 
by  the  plaintiff  the  sum  inserted  in  the  contract 

The  rule  laid  down  in  Orogan  v.  Adams  Express  Co.,  1 14 
Pa.  St  523,  60  Am.  Rep.  360,  a  case  much  relied  on  by  the 
plaintiff,  that  *^an  express  company  cannot,  by  special  con- 
tract or  special  acceptance,  limit  its  liability  for  loss  of  goods, 
resulting  from  the  negligence  of  the  company  or  its  servants,'^ 
is  not  in  conflict  with  the  case  just  quoted  from  upon  this 
point    And  with  all  due  respect  to  the  learned  court  which 
rendered  this  decision,  we  think  that  it  misapprehended  the 
decision  in  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  340^ 
in  declaring  that  that  case  had  decided  that  a  common  car* 
rier  could  limit  its  liability,  even  as  against  its  own  uegli- 
gence.    The  real  distinction  between  these  two  cases,  as  it 
•eems  to  us,  is  not  in  the  rule  adopted  by  each,  but  in  the  ap. 
plication  thereof. 

la  the  Orogan  case  the  court  holds  that  an  agreement  as  i^ 


July,  1891.]  Ballou  v.  Earle.  8S9 

▼aloe  in  case  of  loss  by  negligence  is  not  binding  on  the  par* 
ties,  on  the  ground  as  we  understand  the  decision,  that  to  hold 
the  contrary  would  be  to  uphold  the  carrier  in  stipulating 
against  bis  own  negligence,  although  it  holds,  at  the  same 
time,  that  an  agreement  as  to  value  *^  would  be  a  protection 
against  liability  beyond  that  amount  except  for  negligence/' 

In  this  respect  the  court  followed  the  case  of  American  Ex» 
press  Co.  r.  Sands,  65  Pa.  St.  140,  and  Famham  v.  Camden 
€ie,  R.  R,  Co.y  55  Pa.  St.  53.  That  is  to  say,  these  canes 
hold  that  an  agreement  as  to  value  in  case  of  loss  is  valid  and 
binding,  excepting  only  where  the  loss  is  occasioned  by  tlie 
negligence  of  the  common  carrier  or  his  servant.  While  in 
the  Hart  case,  before  referred  to,  the  court  holds  that  the 
agreement  as  to  value  is  also  valid  and  binding  where  the 
loss  is  occasioned  by  the  negligence  of  the  common  carrier, 
and  that  so  to  hold  *'  has  no  tendency  to  exempt  from  liabil- 
ity for  negligence." 

The  reasoning  in  the  last-named  case  is  cogent  and  con- 
vincing, and  we  are  disposed  to  adopt  the  same  in  preference 
to  the  authorities  which  hold  to  the  contrary.  See  also  0/>- 
penheimerY.  United  States  Express  Co.,  69  111.  62;  18  Am.  Kep. 
696;  KaUm/in  v.  United  States  Express  Co,,  3  Kan.  205;  Brehme 
V.  Adams  Express  Co,^  25  Md.  328;  Snider  v.  AdnmM  Ex]/rr,s3 
Oo.^  63  Mo.  376;  Levy  v.  Southern  Express  Co.^  4  S.  C.  2:^4; 
Boorman  v.  American  Express  Co.^  21  Wis.  154. 

We  therefore  decide  that  it  was  competent  for  the  parties  to 
agree  as  to  the  value  of  the  package  in  question,  in  case  of 
loss  by  negligence,  and  that,  having  thus  agreed,  they  are 
bound  thereby.  Judgment  must  therefore  be  entered  for  the 
plaintiff  for  the  sum  of  fifty  dollars. 


Cakrtkrs  —  CoiTTRAOT  ov  SHiFMBirr.  —  A  shipper  who  fills  ont  ft  blank 
reoeipt  oootainad  in  a  book  previously  furnished  by  a  carrier  for  his  use,  an<l 
obtains  the  signature  of  the  company's  agent  upon  delivering  him  a  package 
lor  transportation,  will  be  presumed  to  know  the  contents  of  the  receipt, 
and  if  he  receives  such  receipt  withont  objection,  his  assent  to  its  conditions 
will,  in  the  absence  of  fraud,  be  conclusively  presumed:  Pacific  Express  Co, 
▼.  Foley,  46  Kan.  457;  26  Am.  St.  Rep.  107,  and  note  with  cases  collected.  As 
betweea  a  carrier  and  its  customers  who  have  notice  of  its  rules  before  ship- 
ments'are  made,  the  presumption  is  that  the  parties  contracted  with  refer. 
•Doe  to  sneh  rules,  and  they  will  be  operative:  Miller  ▼.  Oeorffia  B.  B,  tie, 
Oe.,  88  Oa.  563;  80  Am.  St  Rep,  170.  See  also  extended  note  to  BiU  ▼. 
Bpraam  tie,  B.  B.  Ch.,  29  Am.  Kep.  166. 

CaUOXBS  —  POWIR  TO  LlMFT  LIABILITY  fOB  NSOLIQSNOB.  —  AlttMVgll  % 

riar  Mumot  atlpaiata  for  absolute  exemption  from  liability  for  his  negli^ 
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ftaoi^  1m  may  limit  raoh  liability  to  aa  amount  stated  In  a  wrlttea  rdeeipt, 
proridad  aiioh  aontraol  is  fraaly  and  fairly  entered  into  by  the  parties,  and  is 
)nst  and  reasonable  in  its  terms:  Pacific  JUsBprem  Co,  r,  Foley,  46  K^n.  457; 
t6  Am.  8t  Rep.  107,  and  note.  See  extended  note  to  ChMeago  etc  R'yOkw. 
Chapmem,  23  Am.  St.  Rep.  693,  on  the  power  of  a  eommon  carrier  to  limit 
the  amottat  of  his  liability  in  case  of  loss  to  a  anm  leas  than  the  iojary  sas> 
tained;  also  extended  note  to  OoU  t.  Ooodwm,  SS  Am.  Dec  495.  For  a  furw 
iher  disenssloa  of  the  question  of  a  oarrier*s  power  to  limit  his  liability  fer 
negligence,  see  Terro  HtmUeU,  B^JLOo^r.  Sherwood,  132 lad.  129; C 
St  Re^  i89  aad  aota^ 


Gapwbll  V.  SiPI. 

(17  Bnoim  isLAim^  479^] 

FBiTiLMii  Of  Svnosi.  ^  A  NoKBisiDUfr  Arminxa  a  Oovn  am  a  Wn^ 
vm  in  a  suit  to  which  he  is  a  party  is  aot  exei^pt  from  the  aerrice  ef 
process  in  another  sniti 

TmmLwan  of  Witmbssbs.  —  A  NointMiDBrr  nr  ArnmBAmB  or  Ooubt  it 
Wimiaa  in  a  tnit  to  which  he  is  not  a  party  Is  exempt  from  the  aerrios 
of  proosss  in  another  sait. 

Plbadino.  —  DiLATOBT  Plbab  are  regarded  with  disfavor,  and  therefore  the 
matter  pleaded  mnst  be  stated  with  the  highest  degree  of  certainty  at- 
tainable in  a  plea,  namely,  with  that  degree  which  is  known  in  law  sa 
**  certainty  to  a  certain  intent  in  every  particular,"  and  mnst  antioipats 
and  exolnde  all  snch  snpposabU  matter  as  wonld,  if  alleged  on  the  op- 
posite side,  defeat  the  plea. 

FLBADDia  —  PaiViLBOB  OF  WiTHBsais. —  A  dilatory  plea  alleging  that  tlie  d^ 
fondants  in  the  action  were  served  with  process  while  they  wore  in  at- 
tendance npon  the  conrt  as  witnesses  in  the  snit  of  ii  v.  B  ia  uofk  snlB* 
oient  if  it  fails  to  state  that  they  were  not  parties  to  snch  aoit  as  will 
as  witnsases  therein. 


CharUi  A.  Wikan  and  Tkoma$  A.  Jenekes^  for  the  plaintiK 

Nichola$  Van  Slyck  and  Cyru$  M.  Van  Slyekj  for  the  do* 
fondants. 

Per  Curiam.  The  writ  In  this  case  Is  a  writ  of  summons. 
The  defendants  have  filed  three  pleas  in  abatement.  The 
first  sets  forth  that,,  at  the  time  of  the  service  of  the  writ 
npon  them,  the  defendants  were  residents  and  citizens  of 
the  city  of  Cleveland,  in  the  state  of  Ohio,  and  were  in 
attendance  upon  this  court  in  a  suit  in  which  Atwood  A 
Go.  were  plaintiffs  and  these  defendants  were  defendants,  and 
that  these  defendants  were  in  the  state  of  Rhode  Island  solely 
for  the  purpose  of  being  in  attendance  upon  said  suit.  Th* 
second  plea  is  like  the  first,  except  that  it  sets  forth  that  the 
defendants  were  in  attendance  upon  this  court  in  a  sidi  im 
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which  Atwood  A  Co.  were  plaintiffs  and  theet  defendanta  wera 
clefendanta  and  material  witneaaea.  The  third  pUa  ia  alao  like 
the  firsts  except  that  it  seta  forth  that  the  defendanta  were  in 
mttendance  npon  thia  court  aa  witneaaea  in  a  aoit  at  law  en- 
titled Aiwood  A  Co.  ▼.  Sipe  and  StgUr^  numbered  8690,  and 
omits  the  allegation  at  the  cloee  that  the  defendants  were  in 
tine  atate  of  Rhode  Island  aolely  for  the  purpose  of  being  in 
mttendance  upon  said  suit.    To  theae  pleas  the  plaintiff  haa 
^led  a  general  demurrer. 

In  Baldwin  r.  Emerson,  16  R.  L  804,  27  Am.  8t  Bep.  741, 
iwe  held  that  a  a  nonresident  suitor  attending  court  in  rela* 
tioQ  to  his  suit  was  not  exempt  from  the  service  of  a  writ  of 
summons  against  him  in  another  suit,  not  being  within  the 
vaason  of  the  rule  adopted  in  New  York  and  Minnesota,  and 
perhaps  in  some  other  states,  which  exempts  witnesses  from 
such  service.  Perhaps  if  it  appeared  that  the  party  to  the 
suit  waa  a  merely  nominal  party,  without  any  personal  inter* 
est  in  the  suit  and  was  in  attendance  merely  as  euch  for  the 
purpose  of  testifying,  he  would  be  entitled  to  exemption  from 
the  service  of  process  by  summons;  for  the  same  inducement 
might  then  be  necessary  to  procure  his  attendance  as  though 
he  was  merely  a  witness.  But  we  do  not  think  that  an  or- 
dinary suitor  who  is  personally  interested  in  the  result  of  the 
suit,  though  he  may  also  testify  in  the  trial  as  a  witness,  is 
on  that  account  entitled  to  exemption.  We  are  of  the  opinion, 
therefore,  that  the  first  and  second  pleas  are  insufficient 

The  third  plea  sets  forth  that  the  defendants,  at  the  time 
•f  the  service  of  the  writ  upon  them,  were  in  attendance  upon 
the  court  in  the  case  of  Aiwood  <t  Co.  v.  Sipe  and  Sigler^  num* 
bered  8690,  as  witnesses.  We  think  this  plea  would  be  good 
if  it  it  were  sufficiently  certain  to  answer  the  requirement  of 
the  rule  relating  to  pleas  in  abatement  In  regard  to  these 
the  greatest  strictness  is  insisted  upon.  The  matter  pleaded 
must  be  stated  with  the  highest  de;^ree  of  certainty  attainable 
in  pleading,  namely,  with  that  degree  which  is  known  in  law 
as  '^certainty  to  a  certain  intent  in  every  particular.''  The 
reason  for  this  rigorous  requirement  is,  that  pleas  of  this  sort, 
dilatory  pleas  as  they  are  now  denominated,  the  object  of 
which  is  to  defeat  suits  upon  grounds  other  than  the  merits, 
are  regarded  with  disfavor.  Whenever,  therefore,  a  person 
seeks  to  avail  himself  of  the  benefit  of  such  a  plea,  he  musi 
bear  in  mind  that,  as  he  is  taking  advantage  of  merely  tech- 
nical defects,  he  must  do  sc  in  a  technically  accurate  manner. 
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Sajg  Ooald  in  his  Treatise  on  Pleading,  o.  3,  see.  67:  ''  C«r- 
tainty  of  the  third  sort,  or  'to  a  certain  intent  in  every  par- 
ticular/ requires  the  utmost  fullness  and  particularity  of  state* 
ment  as  well  as  the  highest  attainable  accuracy  and  precision^ 
leaving  on  the  one  hand  nothing  to  be  supplied  by  intend- 
ment or  construction,  and  on  the  other  no  supposable  special 
answer  unobviated.''    **  The  rule  requiring  this  degree  of  cer* 
tainty  is  a  rule,  not  of  construction  only,  but  also  of  addition, 
L  ••,  it  requires  the  pleader  not  only  to  answer  fully  what  is 
necessary  to  be  answered,  but  also  to  anticipate  and  exclude 
all  such  supposable  matter  as  would,  if  alleged  on  the  oppo- 
site side,  defeat  his  plea."   Lord  Kenyon,  Ch«  J.,  in  Roberts  v. 
ifeon,  6  Term  Rep  487,  remarks:  '*  The  court  cannot  hold  too 
strict  a  hand  over  these  sort  of  pleadings,  which  are  calcu- 
lated to  defeat  the  justice  of  the  case.    If,  indeed,  a  plea  in 
abatement  be  drawn  correctly,  the  court  cannot  deprive  the 
defendant  of  the  benefit  of  it.     But  if  there  be  the  least  in- 
accuracy in  it,  it  cannot  be  supported.*'    And  see,  also,  Chitty 
OD  Pleading,  473;  1  Comyns'  Digest,  139;  Chetham  T.  Sleigh,  3 
Lev.  67;  Paraone  v.  Ely,  2  Conn.  377,  381;  Adama  v.  Hodsdon^ 
33  Me.  225;  Tweed  v.  Libhey,  37  Me.  49.  And  so  great  is  the  dis- 
fiavor  with  which  pleas  in  abatement  are  regarded,  that  it  is  not 
necessary  to  file  a  special  demurrer  to  such  a  plea,  but  a  gen- 
eral demurrer  reaches  all  defects,  not  only  of  substance,  but 
of  form  as  well:  Gould  on  Pleading,  c.  9,  sees.  11, 12;  EUi$ 
V.  EllU,  4  IL  L  110;  IToppin  v.  Jenckes,  9  R.  L  102;  Bullock  v. 
BoUe$t  9  R.  L  501.    Tried  by  the  principles  we  have  stated^ 
laid  down  in  the  authorities  cited,  it  is  evident  that  the  third 
plea  is  also  insufficient,  and  that  its  insufficiency  may  be 
taken  advantage  of  by  the  general  demurrer  filed.     Though 
the  defendants,  as  it  sets  forth,  were  in  attendance  upon  the 
court  in  the  suit  named  as  witnesses,  they  may  also  have 
been  in  attendance  as  parties  to  the  same  suit  directly  and 
personally  interested  in  the  result  of  the  litigation.     If  these 
additional  facts  had  been  alleged  by  the  plaintiff  by  way  of 
replication  to  the  plea,  and,  admitted  by  demurrer  or  upon 
issue  joined,  had    been  proved,  it  is  clear   in  our   opinion 
that  the  defense  set  up  in  the   plea  could  not  have  been 
maintained.     It  is  defective,  therefore,  in  that  it  does  not 
anticipate  and  exclude  all  such  supposable  matter  as  would. 
If  alleged,  defeat  the  plea,  or,  in  other  words,  in  that  it  does 
aol  negative  the  attendance  of  the  defendants  in  any  other 


l6dL]    Cfii^TBAL  liAPTifiT  C.  &  S.  V.  Manchestbb,    893 

•■piicity  than  as  witnesses,  or  as  nominal  parties  merely, 
not  personally  interested  in  the  result  of  that  sail 

We  axe  of  the  opinion  that  the  demurrer  should  be  sua- 
^^ined  And  the  pleas  in  abatement  overruled* 


Svrraas — Pbittliqb  of.  —  In  BcUdwin  t.  Smerttmt  10  B^  L  804,  27  Am. 
'Stb  Rep^  741,  it  was  held  that  a  nonresident  suitor  attending  court  in  th« 
pi^osecntion  of  a  suit  is  not  exempt  from  tha  serrice  of  a  summons  against 
hkm  in  another  snit;  but  the  contrary  doctrine  is  maintainad  by  tha  foUowing 
— ses;  Parker  r.  Maroo,  136  N.  Y.  585;  32  Am.  St.  Bep.  770;  ThonUm  v. 
Ameriecm  eie.  Machine  Co.,  S3  Ga.  288;  20  Aou  St.  Rep.  820^  and  note;  At^ 
^drmim  r.  Lembeck,  46  Ohio  St.  38;  15  Am.  St  Rep.  647. 

WmnEBOi  —  Painutas  of.  —  A  resident  of  one  state  who  comes  into  an* 
slhar  aa  a  witness  in  a  cansa  pending  there  is  exempt  from  process  for  tha 
•amineneament  of  a  civil  action  against  liim  in  the  latter  state:  Bolffkuio  t. 
49UbeH  Lods  Co.,  78  Md.  132;  26  Am.  St.  Rep.  682,  and  note;  Parker  w, 
Marto,  136  N.  Y.  686;  32  Am.  St  Rep.  770,  and  note.  See  also  extended 
to  In  re  SeaUjf,  88  Am.  Rep.  717-722. 

PLXADma— DiiiATOBT  Plbas.  —  Errors  relating  to  tha  form  of  the  pro- 
■B  and  D4it  to  tha  cansa  of  action  are  in  tha  nature  of  dilatory  plaas^  and 
not  favoredc  Wibne  t.  WhUe,  26  Md.  880.  90  Am.  Dae.  lldL  Tba  graat- 
<«Bt  aocnraoy  and  precision  are  required  in  framing  pleas  in  abatement^  aa 
they  deUy  the  trial  of  tha  meriU  of  tha  aotioni  SatUkard  t.  HlU,  44  Ma.  S2; 
«Am.I>aaSOw 


Central  Baptist  Ghuroh  and  SocfisTT  fK  Mav- 

OHESTER. 
P7  BHona  ISLAiis^  m.] 

Jv^oMKHT — Who  Boohd  bt.  — •  Ohs  fot  ▲  Paktt  to  a  Rsookd,  but  wfaoaa 
eonnsel  is  present  and  participates  in  the  trial  of  an  action  against  his 
sanrant,  agent,  or  employee,  is  not  bound  by  the  judgment  therein, 
though  the  notion  b  in  trespass  ^iiari  cfannmi,  and  the  defendant  relies 
npon  the  title  of  suoh  third  person,  and  tha  rerdiot  is  against  snoh  titleu 

^vmxlENT — Who  Bound  bt.  — To  Boid  Oiri  fot  ▲  Pabtt  of  Rsoobd  by 
a  former  judgment  it  is  essential  that  ha  should  have  openly  intervened 
in  tha  former  snit,  assuming  its  direction  and  control,  to  the  knowledge 
af  the  opposite  party,  for  the  proeecution  or  defense  of  some  intarast  in 
tile  snbjeat  of  tiia  suit  or  to  avoid  a  liability  ha  may  ba  vnder  to  in- 
demnify tkia  defendant  against  an  adTsrse  judgment 

WUUam  P.  Sheffield  and  FraneU  B.  Peekhaw^  for  the  plain- 
iUL 

Okarlee'AeUm  Ive$  and  Frank  F.  Nolan^  for  the  defendant 

Matthsoh,  C.  J.  This  is  an  action  of  trespass  and  ejeoV 
.sent  to  reooyer  possession  of  a  parcel  of  land,  situated  fai 
liTorton,  known  as  ''  The  Fort  Point  LoU'' 
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The  defendant  pleads  the  general  issue,  and  also  an  addi- 
tional plea,  in  which  he  sets  forth  that  in  a  snit  of  trespass 
quar$  dautum  brought  by  him  in  this  court  against  one  James 
&  Church,  the  defendant  therein,  said  Church  pleaded  in  bar 
to  the  suit  that  the  soil  and  freehold  in  the  Ioctu,  which 
the  same  described  in  the  declaration  in  the  present  suit, 
in  the  Central  Baptist  Church,  the  present  plaintiff,  and  jus- 
tified the  doing  of  the  alleged  trespasses  as  the  servant,  agent, 
and  employee  of  the  said  Central  Baptist  Church;  that  to  this 
plea  he  replied,  traversing  the  allegation  of  title  to  the  close 
in  the  said  Central  Baptist  Church,  and  that  upon  issue 
joined,  and  a  trial  before  a  jury,  a  verdict  was  returned  that 
the  property  named  in  the  declaration  was  not  the  soil  and 
freehold  of  the  Central  Baptist  Church,  and  that  at  the  March 
term,  1891,  of  this  court,  judgment  in  said  action  was  rendered 
in  favor  of  the  defendant;  which  judgment  is  in  full  force  and 
effect,  and  is  unreversed,  unappealed  from,  and  in  every  re- 
spect finally  binding  upon  all  the  parties  who  actively  par- 
ticipated as  nominal  or  actual  parties  interested  in  said  ac- 
tion. The  additional  plea  further  avers  ^*  that,  in  said  action, 
it,  the  said  Central  Baptist  Church,  the  plaintiff  herein,  was 
present  and  participating  at  the  trial,  both  in  the  person  of 
the  defendant,  James  B.  Church,  and  by  counsel,  and  is  bound 
by  the  judgment  therein;  and  that  said  judgment  is  an  adju- 
dication in  favor  of  the  present  defendant  as  between  him  and 
said  Central  Baptist  Church  as  to  the  title  to  the  said  close." 

To  this  additional  plea  the  plaintiff  has  demurred.  The 
question  raised  by  the  demurrer  is  the  validity  of  the  plea  of 
estoppel  by  the  judgment  The  material  allegation  in  the 
plea  in  this  respect  is,  ^'that  the  plaintiff  herein  was  present 
and  participating  at  the  trial  of  the  former  suit,  both  in  the 
person  of  the  defendant,  James  B.  Church,  and  by  counsel." 
The  allegations  that  the  plaintiff  is  bound  by  the  judgment, 
and  that  the  judgment  is  an  adjudication  in  favor  of  the  de- 
fendant as  between  him  and  the  plaintiff  as  to  the  title  to  the 
olose,  are  not  averments  of  fact,  but  the  conclusions  of  the 
pleader  as  to  the  law.  Precisely  what  is  the  meaning  of 
the  allegation  that  the  plaintiff  herein  was  present  and  parti- 
eipating  at  the  trial  of  the  former  suit  in  the  person  of  the 
defendant  is  not  clear.  We  understand  it  to  be,  that  the 
plaintiff  is  to  be  deemed  to  have  been  so  presenti  becanst 
the  defendanti  James  B.  Church,  was  its  servant,  agent,  and 
employee;  he  having  justified  the  acts  complained  of  as  tres* 
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• 

passes,  as  sach  serraQt,  agent,  and  employee.  If  this  eon- 
simctioD  be  correct,  the  question  comes  down  to  this:  Is  a 
person,  not  a  party  to  the  record,  whose  counsel  is  present 
and  participates  in  the  trial  of  a  suit  against  his  servant, 
•gent,  or  employeci  bound  by  the  judgment  rendered  in  the 
•nit 

Wells,  in  bis  treatise  on  Res  Adjudicata,  sea  16,  in  dis- 
eassing  the  question  who  are  parties  between  whom  a  prior 
Judgment  is  a  bar  to  further  litigation,  says  that  these  may 
or  may  not  be  the  ostensible  parties  whose  names  stand  on 
the  record  in  the  primary  case,  and  quotes  Oreenleaf  s  defini- 
tion, that  parties  are  all  persons  having  a  right  to  control  the 
proceedings,  to  make  defense,  to  adduce  and  cross-examine 
witnesses,  and  to  appeal  from  the  decision,  if  any  appeal  lies. 
He  further  states  that  it  has  been  held  that  these  character- 
istics may  sufficiently  exist  without  making  a  party  an  act- 
ual party  to  the  record. 

In  Wood  T.  Ensel^  63  Mo.  193,  the  record  produced  in  evi* 
dence  in  behalf  of  the  plaintiff,  by  which  he  sought  to  preclude 
the  defendant,  did  not  show  the  plaintiff's  name  as  a  party 
in  the  former  suit  The  plaintiff  testified  that  he  was,  never- 
theless, an  active  participator  in  the  former  trial  respecting 
the  same  subject-matter,  claiming  the  property  in  dispute  as 
his  own,  appearing  as  a  witness  in  the  case,  and  in  the  ab- 
sence of  the  record  plaintiff,  who  claimed  the  property  only 
as  bailee  of  the  plaintiff,  assuming  control  and  direction  of 
the  case,  and  employing  and  paying  the  attorneys  for  its 
prosecution.  The  court  held  that  such  facts  brought  the 
plaintiff  clearly  within  the  definition  of  a  party  to  the  former 
action,  notwithstanding  the  nonappearance  of  his  name  on 
the  record. 

In  Cecil  r.  CecU,  19  Md.  72,  80,  81  Am.  Dec.  626,  the  court 
eommenting  on  Oreenleaf  s  definition  of  parties,  declares  that 
the  definition  is  an  aggregate,  and  that  all  the  enumerated 
qualities  must  meet  in  order  to  constitute  a  party.  The  court 
says:  "All  these  privileges,  not  any  one  of  them,  are  essen- 
tial to  the  assertion  and  protection  of  private  rights,  and  the 
investigation  of  the  truth.  Only,  therefore,  those  who  have 
enjoyed  them  collectively  should  be  concluded  by  a  ^^*^**ir*^ 
Judgment,  or  decree." 

In  Black  on  Judgments,  sec.  540,  the  conditions  reqnlilte 
to  conclude  a  person,  not  a  defendant  of  record,  by  the  result 
of  the  litigation  are  stated  to  be:  1.  That  the  person  inter- 
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Tening  shoald  come  in  for  the  asBertion  or  protection  of  some 
«laiin  or  interest  of  his  own,  either  in  the  subject-matter  of 
the  litigation  or  consisting  in  a  responsibility  over  to  the  de> 
fendant  which  will  attach  if  judgment  goes  against  him,  and 
resting  either  on  some  covenant  or  an  implied  obligation  to 
indemnify  him;  2.  That  he  must  have  defended  the  action 
avowedly,  and  with  notice  to  the  opposite  party,  and  not  upon 
a  secret  understanding;  and  8.  That  his  interposition  must 
have  been  so  complete  that  he  was  practically  substituted  for 
the  defendant  in  the  management  and  control  of  the  case. 
And  it  is  said  that  it  is  not  enough  to  conclude  him  that  he 
employed  the  attorney  who  appeared  for  the  defendant  of 
record,  or  testified  as  a  witness,  or  was  present  and  aided  in 
the  conduct  of  the  trial,  w  oross-examined  the  witnesses,  or 
lent  assistance  in  money  or  service  to  the  defendant,  or 
joined  in  taking  an  appeal:  Shroeder  t.  Lahrmarij  26  Minn. 
87;  Cannon  Riv.  €ie,  Aas^n  t.  Rogers^  42  Minn.  123;  18  Am* 
8t  Rep.  497;  Brady  v.  Brady,  71  Gk.  71;  Major$  v.  Cowell,  51 
Cal.  478;  Loumsdale  v.  Portland,  1  Or.  38L 

It  is  evident  from  these  authorities  that  it  is  not  sufficient 
to  conclude  a  party  by  a  judgment  in  a  former  suit  against 
his  servant,  agent,  or  employee,  to  which  he  was  not  a  party 
ef  record,  that  he  employed  an  attorney  who  was  present  for 
him  and  participated  in  the  trial,  since  to  bind  one,  not  a 
party  of  record,  by  a  former  judgment,  it  is  essential  that  ha 
should  have  openly  intervened  in  the  former  suit^  assuming 
its  direction  and  control,  to  the  knowledge  of  the  opposite 
party,  for  the  prosecution  or  defense  of  some  interest  in  the 
subject  of  the  suit,  or  to  avert  a  liability  he  may  be  under  to 
indemnify  the  defendant  against  an  adverse  judgment  The 
plea  is  insufficient,  in  that  it  does  not  contain  allegationB  to 
that  effect  The  demurrer  must,  therefore,  be  sustained,  and 
the  plea  be  overruled. 

Having  reached  this  conclusion,  it  is  unnecessary  to  con- 
sider the  effect  of  the  resolution  of  the  general  assembljr, 
set  ibrth  in  the  replication  to  the  plea,  filed  subject  to  tbt 
demurrer  to  the  plea. 

JiTDOMiim^WHO  BonvB  sr.  —  Th«  dootiiiM  of  formar  adjodleatlei  h 
ttmitod  in  aoiioni  in  permmam  to  partiet  and  priviaa,  and  the  party  who  in- 
▼okM  it  OMUit  ba  one  who  tendered  to  the  other  an  iMne  to  whiob  the  Utter 
•oald  have  demnrred  or  pleaded:  J<mei  v.  Veri,  121  Ind.  140;  IS  Am.  Si 
Rep.  379.  Oae  not  a  party  to  an  aetioa  oanaot  ba  estopped  nor  elaia  am 
aetoppel  againat  the  plaintiff  by  tha  judgment  on  tha  gronnd  that  ha  «••  tke 
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pftrty  la  iatorwt,  nnl«M  Im  eondaoted  ih«  defante  openly  Asd  to  the 

iowl«dg8  of  tho  plaintifE^  and  for  the  defense  of  his  own  intereste:  Ccmnon 

.Aim.  eie.  Amt%  r,  Rogen^  42  Minn.  123;  18  Am.  St  Rep.  497,  and  notei 

^^mkk  ▼.  UnUed  8taie$  BxprtM  Co.,  135  DL  27d.     For  a  further  dieciunon  ef 

^ttiis  subject^  tee  the  extended  notes  to  OoM  ▼•  Bkrwbmy^  16  Am.  St.  Bepw 

142;  ITitf  T.  AiiNb  S  Am.  St.  Bep.  874i  and  Mto  to  «a«b  T.  ^Vmmn^  IS  Aa. 

Rep.lM. 


BuTLEB  V.  Baker. 

{17  Bbodb  Iilamd,  na.] 

BimTLBD  «o  CoMMiasioifs.  —  Before  a  broker  «aa  leoersr 
•onunissions  for  selling  property  it  mnst  appear  that  he  prooared  a  pnr* 
ehaser  of  sufficient  peonniary  ability  to  make  a  purchase.  Though  the 
person  prooured  by  the  broker  enters  into  a  eontraot  of  purohase,  yet  if 
be  is  not  able  to  eomply  with  his  contract^  and  the  seller,  in  aooepting 
bim  as  the  purchaser,  did  not  rely  upon  his  owd  judgment^  but  rather- 
«pon  that  of  the  broker,  the  latter  is  not  entitled  to  eommissions.  The< 
prodnotioa  by^the  broker  of  a  person  as  a  purchaser  is  an  implied  repre* 
■entation  on  his  part  that  snoh  person  is  able  finanoially,  m  well  m  rsady 
and  willing^  topnrehassw 

John  W.  Hogan  for  the  plaintiff. 

Kdmard  C.  Duboi$  for  the  defendant 

Mattbson,  C.  J.  This  is  an  action  of  oiiumpsU  to  reoo?«r 
compensation  claimed  to  be  due  to  the  plaintiff  as  a  real  es* 
iate  broker.  The  plaintiff  testified  at  the  trial  in  the  court  of 
common  pleas  that  he  contracted  with  the  defendant  to  find 
«  purchaser  of  his  estate  for  $2,800,  and  that  the  defendant 
agreed  with  him  that  he  should  have  as  his  commission  for 
the  sale  all  that  the  estate  should  bring  over  $2,800;  that  he 
found  a  purchaser  named  Bronson  for  the  property,  at  the 
price  of  $2,850,  and  brought  him  to  the  plaintiff's  agent;  that 
Bronson  paid  $25  on  account  of  the  purchase  monej  to  the 
plaintiff's  agent,  who  gave  him  a  receipt  therefor,  as  received 
from  Bronson's  wife,  dated  September  17,  1890,  and  reciting 
that  the  remainder  of  the  purchase  money,  $2,825,  was  to  be 
X>aid  on  delivery  of  the  deed  on  or  before  October  1,  1890. 
The  plaintiff  requested  the  court  to  instruct  the  jury  that  on 
euch  a  contract  as  the  one  in  suit  a  broker  is  entitled  to  his 
commission  upon  the  production  of  a  purchaser  ready  and 
willing  to  purchase  on  the  seller's  terms  and  the  making  of  a 
contract  to  that  effect,  although  the  buyer  is  afterwards  un* 
billing  or  unable  to  consummate  the  contract.  The  court 
declined  to  give  the  instruction,  but  charged  the  jury  that  the 
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eontract  being  that'the  broker  should  bring  a  porchaeer,  th# 
law  required  him,  in  order  to  entitle  Iiimself  to  a  commissioii^ 
to  produce  a  person  able  as  well  as  ready  and  willing  to  pur- 
chase ibm  estate.  The  plaintiff  excepted  to  the  charge  ae 
given,  bnt  not  to  the  refusal  of  the  court  to  give  the  instruc- 
tion requested.  The  jury  returned  a  verdict  for  the  defend- 
ant, and  the  case  is  before  us  on  the  exception  stated,  and 
also  upon  an  exception  to  the  ruling  of  the  court  relating  to 
the  admission  of  testimony. 

The  plaintiff  has  argued  the  case  as  though  his  exception 
to  the  charge  as  given  covered  the  refusal  to  give  the  instruct 
Hon  requested.  The  question  argued,  and  doubtless  intended 
to  be  raised,  is  not  strictly  before  us  for  the  reason  stated. 
Inasmuch,  however,  as  it  is  open  to  the  plaintiff  to  raise  the 
question  by  a  petition  for  new  trial  on  the  ground  that  the 
verdict  is  against  the  evidence,  we  have  thought  it  proper  to 
give  our  views  upon  it.  That  question  is,  whether  it  it 
enough  to  entitle  a  broker  to  his  commission  that  he  has  pro- 
duced a  person  as  a  purchaser  of  an  estate  who  is  ready  ar.d 
willing  to  purchase  upon  the  seller's  terms,  and  a  contract 
has  been  entered  into  to  that  effect  between  the  seller  and 
the  person  produced,  or  whether  it  must  also  appear  that  th» 
person  produced  is  of  sufficient  pecuniary  ability  to  make  the- 
purchase.  The  plaintiff  contends  that  the  signing  of  the  re- 
ceipt setting  forth  the  terms  of  the  contract  of  sale  was  an 
acceptance  of  Bronson  as  a  purchaser,  and  that  he  thereby 
became  entitled  to  his  commission,  his  contract  having  then 
been  completed,  without  reference  to  Bronson's  ability  to  per- 
form the  contract  of  purchase.  We  do  not  assent  to  this- 
position.  The  production  of  a  person  as  a  purchaser  was  an 
implied  representation  by  the  plaintiff  to  the  defendant  that 
Bronson  was  able  financially,  as  well  as  ready  and  willing,  to- 
purchase.  The  case  does  not  show  that  the  defendant  had 
any  previous  knowledge  of  Bronson,  or  exercised  any  inde- 
pendent judgment  of  his  own  concerning  Bronson's  ability  to- 
purchase,  but  rather  that  in  signing  the  receipt,  and  thereby 
accepting  Bronson  as  purchaser,  he  relied,  as  he  had  a  right 
to  rely,  upon  this  implied  representation  arising  out  of  the- 
plaintiff's  duty  under  the  contract.  The  relation  between  a. 
broker  and  his  employer  is  of  a  confidential  nature,  requiring 
the  utmost  good  faith  on  the  part  of  the  former  to  the  latter, 
and  entitling  the  latter  to  the  beneGt  of  the  former's  skilly 
kaovledge,  and  advice.  It  is  scarcely  to  be  presumed  that  tb^ 
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defendant,  knowing  absolutely  nothinfi;,  so  far  as  t)ie  testimony 
■hows,  concerning  Bronson's  financial  responsibility,  woulA 
liave  accepted  him  as  a  purchaser  unless  -he  did  so  in  reliano* 
upon  the  duty  of  the  plaintiff  to.  bring  a  person  capable  of  be* 
eoming  a  purchaser,  or,  in  other  words,  possessing  the  requisite 
pecuniary  ability  to  make  the  purchase.  The  plaintiff's  duty 
MB  a  broker  to  the  defendant  as  his  employer  required  him  te 
give  to  the  defendant,  before  the  defendant  entered  into  the 
contract  with  Bronson,  such  knowledge  as  be  possessed  in 
relation  to  Bronson's  financial  responsibility,  or,  if  he  had  ne 
knowledge  concerning  it,  to  at  least  have  so  notified  the  de- 
fendant, in  order  to  give  the  defendant  opportunity  to  inves- 
tigate the  matter  for  himself.  Had  he  done  so,  and  the 
defendant  had  exercised  his  own  independent  judgment,  and 
accepted  Bronson  as  a  purchaser,  a  very  different  question 
would  have  been  presented.  As  he  failed  to  do  so,  we  do  not 
think  he  is  entitled  to  compensation  if  Bronson  proved  to  be 
irresponsible  financially,  notwithstanding  the  fact  that  in  the 
circumstances  mentioned  the  defendant  entered  into  a  con* 
tract  with  Bronson  for  the  sale  of  the  property. 

We  find  no  case  which  holds  that  a  broker  has  fulfilled  his 
undertaking  by  presenting  a  person  as  a  purchaser  who  is 
not  fiaancially  able  to  make  the  purchase.  In  Iselin  v.  Grif' 
fithy  62  Iowa,  663,  670,  it  is  said:  ''Something  more  than  a 

mere  offer  to  purchase  should  be  shown Such  an  otler 

might  be  made  by  one  without  means,  nor  in  any  condition  to 
oomply  with  the  terms  of  the  sale.  •  .  •  •  An  ofier  from  such 
a  one  ought  not  to  be  considered  as  constituting  the  perform- 
ance of  the  plaintiff's  undertaking  to  negotiate  a  sale  of  the 
land  ":  See  also  McOavock  v.  Wacdlief,  20  How.  221;  Barnard 
V.  Monnotj  1  Abb.  App.  108;  Simonaon  v.  Kissick,  4  Daly,  143; 
Dueloi  v.  Cunningham^  102  N.  Y.  678;  Kimherly  v.  Henderson^ 
29  Md.  512;  Sievera  v.  Griffin^  14  111.  App.  63;  I^eahy  v.  /fair, 
83  111.  App.  461;  ZtidUr  v.  Walker,  41  Mo.  App.  118;  A/o 
Laughlin  v.  Wheeler  (S.  Dak.,  Jan.  30,  1891),  47  N.  W.  Rep. 
816. 

The  cases  differ  as  to  the  question  on  whom  rests  the  bur- 
den of  proof  in  showing  the  financial  ability  of  the  proposed 
purchaser.  The  following  hold  that  the  burden  is  on  the 
plaintiff  suing  for  his  commission,  on  the  ground  that  it  is  a 
part  of  his  undertaking  to  produce  a  person  of  suflScient 
financial  ability:  helin  v.  OriffitK  62  Iowa,  668;  Coleman  v. 
Ueade^  13  Bush,  358;  PraU  v.  HoUhkua,  10  UL  Appw  603; 
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Leahy  t.  Hair,  83  III.  App.  461;  Zeidler  ▼.  Walker,  41  Ha 
App.  118.  The  follow! ngy  on  the  other  hand,  hold  that  the 
buiden  is  on  the  defendant,  on  the  ground  that  it  is  to  be 
presumed,  until  the  contrary  appears,  that  the  person  pro 
cured  as  a  purchaser  is  solvent  and  pecuniarily  able  to  inaku 
the  purchase:  Goes  y.  Brooiii^  81  Minn.  484;  Hart  v.  Hoffman^ 
44  How.  Pr.  168;  Sirnonson  r.  Kissick,  4  Daly,  143;  Cook  ▼. 
Kroemeke,  4  Daly,  268.  It  is  not  necessary  for  us  to  decide 
this  question.  No  testimony  was  adduced  by  the  plaintiff 
in  relation  to  Bronson's  financial  responsibility,  although 
the  plaintiff  called  him  as  a  witness  to  other  matters.  On 
the  part  of  the  defendant,  it  was  shown  that  on  October  1, 
1800,  the  last  day  of  the  period  limited  for  the  payment  of 
the  residue  of  the  purchase  money  and  the  delivery  of  the 
deed,  Bronson,  instead  of  going  prepared  to  pay  the  money 
and  take  the  deed,  went  to  ask  for  additional  time  in  which 
to  obtain  the  money,  and  that,  though  the  defendant  held 
himself  in  readiness  to  complete  the  sale  on  his  part  for  four 
weeks  thereafter,  Bronson  did  not  obtain  the  money  and  con- 
summate the  purchase. 

We  think  that  this  evidence,  in  the  absence  of  anything  to 
the  contrary,  warranted  the  court  in  instructing  the  jury  that 
they  might  infer  from  it,  and  the  jury  in  finding,  that  Bron- 
son was  not  of  sufficient  pecuniary  ability  to  consummate  the 
purchase. 

The  testimony  admitted,  subject  to  the  plaintiff's  excep- 
tion, related  to  what  took  place  between  the  defendant  and 
Bronson  in  referenoe  to  the  contract  after,  as  the  plaintiff 
elaimed,  he  was  entitled  to  his  commission  by  the  acoept* 
anoe  of  Bronson  as  a  purchaser  by  the  defendant  In  the 
Tiew  of  the  case  we  have  taken,  the  testimony  was  properly 
admitted. 

Exceptions  overruled,  and  judgment  of  tht  eonit  of  com- 
mon pleas  affirmed  with  costs  of  this  oonrt 

Bbokibs — Whin  Entitlid  to  ConinssiOH — iKAsniiT  ev  FvaoHASia 
to  CoMnJETB  CovTRAOT,  — This  mbJMt  if  thoroughly  treated  in  JTwIhy  ▼• 
Baker,  1S2  N.  T.  1;  28  Am.  Si.  Bap.  542,  And  an  •ztendsd  aote  tbmlib 
Beeabo  Wardr.  Cobb,  148  Mml  518;  ISAm.  8t  Si^  SI7,  ttid asSn  Mli 
to  Walkar  t.  Oegooi,  8S  Am.  Dm.  175. 
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DoDGB  V.  Gbanqbb. 

(17  Rhom  IlLAin^  flUl 

H^fHWAlr  COBPOSATIOHS.  —  MEMBERS  OV  ▲  MUNICITAIi  WjMM  DOABTMUV 

■■•  poblie  offiMn,  for  whoM  negligenoe  the  manicipalitj  is  not  uuwor* 
•Uo.  No  ezooptioa  to  this  rale  arUee  from  the  faot  that  the  nogligenl 
oel  oomplained  of  was  not  done  at  a  fire»  bat  oonsisted  in  negligentlj 
plaoing  a  ladder  aeroos  a  sidewalk  in  front  of  an  engine  honssk 

WiUiam  W.  Blodgett,  Edward  W.  Blodgett^  and  WiOard  JL 
nmnar^  for  the  plaintiff. 

NiehoUu  Van  Slyek  and  Cyrm  M.  Van  Slych^  for  the  defend- 
ant. 

TiLLTHGHAflTy  J.  Th!i  !■  En  action  of  trespass  on  the  ease 
to  reooTor  damages  from  the  city  of  Providencei  for  injuries 
resulting  from  the  alleged  negligence  of  said  city  in  failing  to 
keep  a  certain  public  street  or  highway,  known  as  Exchange 
Place,  in  suitable  repair,  so  that  it  should  be  safe  and  oonve* 
nient  for  trayelers. 

The  declaration  sets  out  that  some  of  the  members  of  the 
lire  department  of  said  city  connected  with  the  fire-engine 
house  known  as  Station  No*  1,  situated  on  said  Exchange 
Place,  for  the  purpose  of  more  easily  cleaning  said  station, 
placed  one  of  the  hook-and-ladder  trucks  belonging  to  said 
city,  and  in  the  care  and  under  the  control  of  said  fire  de- 
partment, so  that  one  of  the  ladders  projected  across  the  side- 
walk directly  in  front  of  said  engine  house,  where  it  was 
allowed  to  remain  for  the  space  of,  to  wit,  one  hour,  and  that 
the  plaintiff,  while  passing  along  said  sidewalk  between  four 
and  five  o'clock  in  the  afternoon,  in  the  exercise  of  due  care, 
came  in  contact  with  the  said  ladder  and  was  injured.  It 
also  sets  out  that  the  members  of  said  fire  department  had 
been  for  a  long  time  prior  thereto,  to  wit,  for  the  space  of  ten 
years  prior  to  said  accident,  in  the  frequent  and  daily  habit 
of  placing  their  trucks  so  that  the  ladders  thereof  would  pro- 
ject across  said  sidewalk  in  front  of  said  house,  without  warn- 
ing to  the  public,  at  all  hours  of  the  day. 

The  defendant  demurs  to  the  declaration  on  the  ground  that 
the  members  of  the  fire  department  are  publio  officers,  ton 
whose  negligent  acts  the  city  is  not  liable. 

The  plaintiff,  while  admitting  the  general  doctrine  eon* 
tended  for  by  the  defendant  in  support  of  its  demurrer,  yet 
daims  that  the  case  stated  in  the  declaration  is  not  governed 


j 


!>02  Dodos  v.  Granger.  [R.L 

by  the  rule  announced,  for  the  reason  that  the  act  complained 
•f  was  not  one  which  was  done  at  a  fire,  or  on  the  way  to  or 
returning  from  a  fire,  but  waa  the  negligently  placing  of  a 
truck  at  said  station  and  leaving  it  there  bo  that  the  project* 
itig  ladders  formed  an  obstruction  to  the  street  and  sidewalk, 
Ibr  which  the  city  is  liable  the  same  as  if  said  obstruction  had 
been  plaoed  there  by  a  mere  stranger. 

We  do  not  think  that  the  plaintiff's  position  is  tenable.  It 
is  the  duty  of  the  fire  department  to  take  care  of  its  apparatus 
and  keep  it  in  proper  condition  for  use,  as  well  as  to  use  it  for 
the  extinguishment  of  fires,  and  the  members  of  said  depart* 
ment  are  acting  in  the  line  of  their  duty  while  so  taking  care 
of  said  appliances  as  fully  as  when  actually  engaged  in  ex* 
tinguishing  fires. 

The  efficiency  and  usefulness  of  such  a  department  must 
necessarily  depend  Tory  largely  upon  the  diligence  exercised 
In  the  management  and  oare  of  its  appliances  when  not  in 
actual  service,  so  that  the  same  may  at  all  times  be  in  proper 
condition  for  instant  use.  The  cleaning  of  the  station  house 
referred  to  in  the  declaration  was  evidently  necessary  and 
proper,  both  on  account  of  the  health  and  comfort  of  the  fire- 
■len  stationed  there,  and  also  for  the  better  protection  and 
preservation  of  said  appliances. 

It  is  evidently  necessary  that  the  horses  belonging  to  the 
department  should  be  taken  care  of  and  exercised,  that  hose 
and  hydrants  should  frequently  be  tested,  and  that  the  entire 
apparatus  should  be  kept  in  the  best  of  repair.  And  we  fail 
to  see  that  the  city  is  any  more  responsible  for  the  negligence 
of  the  members  of  said  department  when,  in  the  performance 
of  these  duties  than  when  in  the  performance  of  the  more  im- 
portant  duty  of  extinguishing  fires.  The  case  of  WeUh  t.  Vil' 
lage  of  Rutland^  66  Vt.  228,  48  Am.  Rep.  762,  is  quite  similar 
m  several  respects  to  the  case  at  bar.  In  that  case,  a  hydrant 
oonnected  with  the  aqueduct  pipe  having  become  frozen,  one 
of  the  assistant  engineers  was  directed  by  the  village  trustees 
to  thaw  out  the  same  at  the  expense  of  the  village.  This  he 
proceeded  to  do,  using  for  the  purpose  the  steam  fire  engine 
belonging  to  the  fire  department  The  water  which  was  al- 
lowed to  escape  from  the  hydrant  in  order  to  clear  it  of  broken 
ioe  froze  in  the  street,  and  the  plaintiff  falling  thereon  was 
injured.     But  it  was  held  that  the  plaintiff  could  not  recover. 

The  court  said:  •^The  propriety  and  necessity  of  thawing 
•at  the  hydrants  is  not  disputed;  and  putting  them  in  oondi* 
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^ion  for  effectiTt  leryice  in  case  of  a  fire  which  wae  liable  to 
•cour  at  any  moment  was  not  only  directly  in  the  line  of  duty 
prescribed  by  the  ordinance  just  quoted,  but  also  as  import- 
ant a  part  of  the  general  duty  to.  protect  from  and  extinguish 
fires  as  would  be  the  laying  of  hose  or  hauling  of  fire  appar- 
atus while  a  eonflagration  was  in  actual  progress.'*  •  •  •  • 
The  court  further  said:  *^If  the  defendant  were  liable  in  thii 
ibis  case,  it  would  be  impossible  to  avoid  a  similar  conclusion 
in  a  case  of  a  negligent  or  careless  act  in  putting  the  hydrants 
in  order  for  efficiency,  or  in  the  use  or  repair  of  any  of  the  fire 
•apparatus,  or  indeed  any  negligence  or  carelessness  of  firemen 
while  in  active  service  at  a  fire,  and  that  would  be  a  state  of 
law  which,  it  must  readily  be  seen,  cities  and  villages  could 
not  live  under/' 

In  Fisher  y.  Boitan,  104  Mass.  87,  6  Am.  Rep.  196,  the  oity 
was  held  not  to  be  liable  for  a  personal  injury  to  the  plaintiff 
eaused  by  the  bursting  of  the  hose  attached  to  a  fire  engine. 
«6ray,  J.,  said:  ^In  the  absence  of  express  statute,  municipal 
corporations  are  no  more  liable  to  actions  for  injuries  ocoa* 
aioned  by  reason  of  negligence  in  using  or  keeping  in  repair 
the  fire  engines  owned  by  them,  than  in  the  case  of  a  town 
house  or  a  public  way.  It  makes  no  difference  whether  the 
legislature  itself  prescribes  the  duties  of  the  officers  charged 
with  the  repair  and  management  of  fire  engines,  or  delegates 
to  the  city  or  town  the  definition  of  those  duties  by  ordinance 
•r  by  by-law.  However  appointed  or  elected,  such  persons 
are  public  officers  who  perform  duties  imposed  by  law  for  the 
benefit  of  all  the  citizens,  the  performance  of  which  the  city 
-ar  town  has  no  control  over,  and  derives  no  benefit  from  in  its 
corporate  capacity.  The  acts  of  such  public  officers  are  their 
own  official  acts,  and  not  the  acts  of  the  municipal  corpora- 
tion or  its  agents."  In  the  case  of  Burrill  v.  City  of  AtAgusta^ 
78  Me.  118;  57  Am.  Rep.  788,  the  plaintiff  alleged  that  the 
•officers  of  the  flre  department  of  the  defendant  oity,  having 
occasion  to  use  a  steam  fire  engine  belonging  to  said  city  for 
a  necessary  purpose,  after  said  use  carelessly  and  negligently 
allowed  the  engine  to  stand  within  the  limits  of  a  pnblic  street 
in  said  oity,  and^  while  so  standing  negligently  drew  the  fire 
and  permitted  the  steam  to  escape  therefrom  with  a  great 
noise,  whereby  the  plaintiff's  horse,  which  she  was  rightfully 
driving  upon  the  street,  was  frightened,  ran  away,  and  the 
plaintiff,  without  any  fault  on  her  part  was  thrown  to  tha 
ground  and  injured.    The  defendant  demurred  to  the  deoJ^a* 
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tion,  and  the  demarrer  was  Bastained  on  tlie  groand  thai  a 
manicipal  eorporatioQ  is  not  liable  for  the  negligent  acts  of 
its  fire  department  while  in  the  discharge  of  their  official 
duties.  Bee,  also,  7  Am.  ft  Eng.  Enoy.  of  Law,  997,  99a, 
and  cases  oited;  Dillon  on  Municipal  Corporations,  4th  ei, 
sec.  976,  and  cases  cited;  Aldrieh  w.  Tripp.  11  B.  L  141; 
28  Am.  Rep.  484;  Wixon  ▼.  Newport,  13  B.  L  454;  48  Anu 
Bep.  86. 

We  do  not  wish  to  be  understood  to  hold  that  a  eitj  maj 
not  be  liable  for  damages  resulting  from  an  obstruction  wrong* 
folly  placed  and  unreasonably  continued  in  a  highway  by  the 
fire  department.  For  it  being  the  duty  of  towns  and  cities  te 
keep  their  highways  in  repair,  so  that  the  same  shall  be  safe 
and  conyenient  for  travellers,  it  follows  that  a  liability  would 
arise  for  permitting  a  nuisance  to  exist  in  a  highway  after  doe 
notice  thereof,  no  matter  by  whom  it  should  be  caused. 

But  we  do  not  think  that  the  acts  charged  in  the  plaintiff's 
declaration,  under  the  circumstances  therein  set  £»rth,  can  be 
held  to  constitute  such  a  nuisance. 

The!question  raised  as  to  whether  the  declaration  suffidently 
shows  that  the  defendant  had  notice  of  the  alleged  obeirootioii^ 
therefore,  is  of  no  importance 

Demorrer  sustained.         ^_^^ 

MuncEPAL  CoRPoaATiom — Lubilftt  loa  Nsauasxr  Aoes  ov  !£■■• 
Bsas  ov  Fibs  Dspabtmbnt.  —  A  eity  is  not  liable  for  the  negligent  m* 
of  its  firemui  ia  eo  openins  the  door  to  an  engine  honee  as  to  injore  a  pedes* 
triaa  on  the  sidewalk:  Kiea  t.  CUp  qfErie,  135  Pa.  St.  144;  SO  Am.  Si.  Kef. 
Wn*  A  mnnloipal  oorporation  is  not  liable  for  the  negligence  of  its  fire  de- 
pnriment:  FTeMr.  RtUland,  56  Yt  228;  48  Am.  Bep.  762;  WUooxw.  Okkagt^ 
107  HL  334;  47  Am.  Rep.  434;  Robtnaon  r.  SvanauUle.  87  Ind.  334;  44  Aak 
Sep.  770;  Chreemoood  t.  LamtMe,  13  Bosh.  226;  26  Am.  Bep.  263;  Ba^  t. 
CMboth,  33  Wis.  314;  14  Am.  Bep.  760;  ffeUer  t.  Sedalia,  53  Ma  IBO;  14 
Am.  Rep.  444»  and  note;  Tarbush  r,  N<>rwlekt  38  Conn.  225;  0  Am.  Repw 
305;  JeweU  t.  I^ew  Haven,  38  Conn«  368;  9  Am.  Repi  382;  FUhtr  t.  Bottom^ 
104  Mass.  87;  6  Am.  Rep.  196;  Wheekr  t.  CHnemmUi,  19  Ohio  St  19;  2 
Hep.  368^  and  alee  the  eases  dtod  in  the  opinion  to  the  leading 
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Allbk  V.  Kbilt. 

(17  ftHOm  IMLAMD,  TSL] 

A  JMnumn  VAT  Toioislt  Shot  ▲  Tmsamt  vbom  Ha  Ppimt  Ama 
on  Xxraunov  of  Hn  Lsabi,  though  th«  tanaiit  U  in  poaoMioii  «n- 
d«r  •  fair  eUim  of  right  to  remain  a  tenant.  If  the  tenancy  has  in  faot 
terminated,  he  ie  a  mere  trespaiser,  and  the  landlord  has  the  right  to 
•••  to  mnch  foroe  as  is  reasonably  necessary  to  expel  hink 

Mim  if.  Brennan,  for  the  plaintiffs, 

€harg$  /•  Weti  and  John  Palmer^  for  the  defendant. 

TiLLnvGHAgTy  J.  The  only  question  raised  bj  the  ezcep- 
tionB  taken  to  the  mlings  of  the  court  in  this  case  is,  whether 
A  landlord  can  forcibly  eject  a  tenant  from  his  premises,  after 
the  expiration  of  the  tenancy,  if  the  tenant  holds  possession, 
in  good  faith,  under  a  color  and  reasonable  claim  of  right. 

The  defendant  requested  the  court  to  charge  the  jury  as 
follows,  vis: — 

1.  *'If  the  landlord  enter  and  expel  the  occupant  who 
wrongly  holds  a  tenement,  but  uses  no  more  force  than  is  rea* 
■onably  necessary  to  accomplish  this,  he  will  not  be  liable  to 
an  action  of  assault  and  battery,  although,  in  order  to  effect 
such  expulsion  and  removal,  it  becomes  necessary  to  use  so 
much  foroe  and  violence  as  to  subject  him  to  an  indictment 
at  common  law  for  a  breach  of  the  peace,  or  under  the  stat- 
ute for  making  forcible  entry." 

2.  ^^  If  the  plaintiff  was  in  possession,  but  the  rent  was  due 
more  than  fifteen  days  after  demand,  the  plaintiff  was  a  mere 
trespasser  and  could  be  expelled  by  the  defendant'' 

These  requests  were  refused  by  the  court,  and  the  following 
was  charged  in  lieu  thereof,  vis.:  *'One  in  possession  under  a 
reasonable  claim  and  color  of  right,  honestly  believing  it,  has 
a  right  to  maintain  his  possession,  and  no  personal  violence 
can  be  used  to  expel  him  .  •  •  •  If  Mrs.  Baldwin  was  in  pos- 
session  under  a  claim  of  right,  the  defendant  had  no  right  to 
use  any  degree  of  personal  force  to  expel  plaintiff." 

In  explanation  of  its  charge,  and  refusal  to  charge  as  re- 
quested, the  court  stated  the  law  applicable  to  the  case  on 
trial  to  be  as  follows,  viz.:  *'  That  an  owner  has  the  right  to 
put  an  undoubted  trespasser  off  his  premises.  But  if  one  is 
oat  of  possession  of  property  held  by  another  under  a  color 
and  reasonable  claim  of  right,  he  has  no  right  to  use  personal 
Tiolence  to  regain  possession.    Hence,  if  Mrs.  Baldwin  was  in 
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poBsession  under  a  (kir  olaim  of  right  to  remain  a  tenant^  or 
under  her  husband's  tenanoj*  on  the  ground  that  the  defend- 
ant had  money  belonging  to  one  of  them  in  his  possession, 
more  than  the  amount  of  rent  due,  on  account  of  which  her 
t>ccupation  had  been  recognized,  he  had  no  right  to  use  per- 
sonal violence  to  eject  her.*'    We  think  this  was  error. 

The  question  at  issue,  in  so  far  as  the  tenancy  in  question 
was  concerned,  was,  whether  or  not  it  had  been  terminated. 
If  it  had,  the  plaintiff  was  a  mere  trespasser,  and  the  defend* 
ant  had  the  right  to  use  so  much  force  as  was  reasonably  ne* 
cessary  to  expel  her.  If  the  tenancy  had  not  been  terminated^ 
«he  was  not  a  trespasser,  and  the  defendant  had  no  right  to 
interfere  with  her.  But  the  question  as  to  whether  Mr.  Bald- 
win  was  entitled  to  possessions  was  a  mere  question  of  right, 
depending  upon  the  fact  as  to  whether  the  tenancy  had  been 
legally  terminated,  and  not  upon  the  belief  of  the  tenant  ma 
to  her  right  to  remain.  That  is  to  say,  the  mere  fact  that  a 
person  honestly  believes  that  he  is  lawfully  in  possession  of  a 
tenement  or  messuage  does  not  prevent  him  from  being  a 
trespasser,  and  liable  to  be  dealt  with  as  such.  Possession 
of  real  estate  is  either  rightful  or  wrongful.  And  the  right 
to  the  possession  thereof,  like  the  right  of  ownership,  is  to  be 
determined  solely  by  the  evidence  submitted,  and  the  law 
applicable  thereto,  and  is  not  dependent  upon,  or  in  any  de- 
gree affected  by,  the  belief  of  the  claimant  as  to  such  right. 
If  this  were  not  so,  it  would  be  in  the  power  of  any  one  in  the 
vrrongful  possession  of  real  estate,  who  believes  his  possession 
to  be  rightful,  to  compel  the  person  who  is  legally  entitled  to 
the  possession  thereof  to  resort  to  an  action  at  law  to  recover 
the  same,  thus  practically  nullifying  the  right  which  the  law 
eonfers  upon  the  owner  to  take  forcible  possession  by  expelling 
the  trespasser. 

Nor  do  we  see  that  the  distinction  made  by  the  court,  be- 
tween ^  an  undoubted  trespasser  ^  and  one  who  holds  posses- 
sion '^  under  a  color  and  reasonable  olaim  of  right,''  changes 
the  legal  aspect  of  the  ease.  Mrs.  Baldwin  was  either  a  tres- 
passer or  she  was  not  If  she  was,  neither  her  belief  that  sbe 
was  not,  nor  the  fact  that  she  held  '*  under  a  color  and  reason- 
able claim  of  right,"  was  of  any  importance.  The  only  ques- 
tion of  importance  concerning  this  branch  of  the  case  was, 
whether  she  was  in  fact  a  trespasser.  And  this  was  a  ques- 
tion to  be  determined  by  the  jury  upon  all  the  proof  bearing 
«pon  that  point 
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The  doctrine  laid  down  bj  this  court  in  Souter  t.  Codnuinf 
14  B.  L  119,  61  Am.  Rep.  864,  and  subsequently  followed  in 
Freewutn  t.  TFtUson,  16  R.  L  524,  is  in  harmony  with  the  cur- 
Tent  of  both  the  American  and  English  decisions  as  to  the 
right  of  a  landlord  to  use  physical  force  in  expelling  a  tenant 
^hoee  term  has  expired;  and  we  see  no  reason  to  OYcrrule  or 
modify  the  opinions  therein  expressed:  See  also,  2  Taylor  on 
Landlord  and  Tenant,  8th  ed.,  sees.  531,  682,  and  eases  cited. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  r»- 
fnsing  the  defendant's  requests  to  charge,  and  in  charging  to 
ilie  contrary,  as  above  set  forth. 

Petition  granted.  ^_^^ 

Lavdlord  and  TmAHT— Foboebui  BjionmiT  ev  TswAirr  sr  Laiti^ 
ftfORD  AT  BxpiBATiov  ov  TSBM.  —A  lADcUord  may  foroiUy  •ntar  th«  pram* 
Imi  aod  •jaefe  without  enneoiMry  loro9  s  tenant  who  ia  holding  orer  and 
who  haa  raaaonablo  notica  to  qvit»  and  bj  ao  doing  ho  will  not  bo  liabla  to 
en  aotion  for  aaaatxlts  Law  t.  MiweO,  121  ICaaa.  S09;  S3  Am.  Rep.  272;  OH- 
4upm  T.  Beeeker.  S5  Mieh.  847|  Frtemam  r.  WOMrn,  10  &.  L  02i;  Amtm  ▼• 
Mamp&am.  89  Mo.  SCS;  S  Am.  Bop.  442.  See  extended  notea  to  BkUt  t.  Jati^ 
et  Am.  DaOi  7M|  Datikk  r.  Bnmm,  10  Am.  DoOi  Mi^  aad  JfeaMlhr  iw 
r,  IS  AnL  8t  Boi^  544. 


CASES 


SUPREME   COURT 


VERMONT. 


Rbtnolds  v.  Boston  and  Mainb  R  R  Ga» 

[64  VSBMOHT.  61] 

A  Baiuload  Uuiio  TBB  Cabs  of  ▲  ConvMOium  I^mi  u  Liablb  to  tte 
■am*  eztont  at  if  thej  w«r«  iti  own,  if  raoh  6an»  whaa  receiTad 
med,  ar«  la  a  oondition  dangerovs  to  tii  employeaa. 

llAsm  AHD  SmTART — DuTT  TO  iNSTBaor  Sbrtamt  as  to  Pbeiu  op  Si 
TlOB.  —  If  an  employer  engages  ooa  to  perform  a  dmngerona  eerrtoe.  ra* 
fairing  cantion  and  the  axeroiae  of  peculiar  ekiU,  knowing  that  he  ia 
iaexperienoed  and  ignorant  of  ench  danger,  it  ia  the  dnty  of  the  em- 
ployer to  giro  anitable  inatraotions  and  warnings  aa  to  tha  danger  ha 
is  likely  to  meet  in  the  diaoharge  of  his  duties. 

MAgriR  AHD  Sbrtamt.  —  A  Warniho  of  Dahokb  n  hot  SuFnciKirr  to  es* 
onarate  an  employer,  noless  it  diselosaa  to  tha  amployea  ol  what  tha 
danger  oonsists  and  how  to  avoid  it. 

EaiLWATi.  —  If  Cabs  ars  Brouoht  upon  a  Road  wiru  Coitplihos  of  a 
Mori  Danosrooi  Character  than  those  whioh  a  fatakaman  has  heen 
in  the  habit  ol  naing,  and  he  is  ignorant  of  thair  different  eoapUngs  and 
of  their  dangers  and  the  mode  of  avoiding  them,  it  is  negligenoe  on  the 
part  of  a  railway  oorporation  and  its  agents  to  permit  snoh  biakaman  to 
work  with  oars  having  such  oonplings  without  giving  him  warning  of 
the  danger  to  which  he  is  exposed  and  instrncting  him  how  to  avoid  it. 

Vhougivoh,  CoirraxBirroRT,  whrh  a  Qurstiob  for  thb  Jury.  —  Whether  a 
brakeman  was  gnilty  of  contributory  negligenoe  in  attempting  to  aonpla 
ears  in  the  manner  whioh  he  did  is  a  question  for  tha  jury,  if  he  was  in* 
axperienoed,  and  ignorant  of  the  perils  to  whioh  he  was  exposed,  and 
bis  employer  had  not  given  him  proper  instructions  to  aid  him  in  avoid- 
ing auoh  dangers. 

Action  on  the  ease  to  reeover  eompensation  for  injariee  re> 
eeived  by  the  plaintiff  while  a  brakeman  in  the  service  of  the 
defendant  The  plaintiff's  arm  was  caught  between  the  dead- 
woods  of  two  cars  which  he  was  seeking  to  couple.  These 
belonged  to  another  line  of  railwaji  from  which  the/ 
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were  receiyed  by  the  defendant  for  the  purpose  of  traneporta^ 
tion  oyer  its  line.  The  court  directed  the  jury  to  reiom  a 
for  the  defendant    The  plaintiff  excepted* 


C  A,  ProfUy  and  E.  A.  Cook^  for  the  plaintifll 
Dielerman  and  Young ^  for  the  defendant. 

TafT)  J.    After  the  plaintiff  rested  in  the  opening  of  hit 
ease  the  defendant  moved  for  a  verdict  upon  the  ground  that 
there  waa  no  testimony  tending  to  ahow  that  the  defendant 
was  negligent  in  receiving  or  hauling  the  cars  which  caused 
the  injury  to  the  plaintiff,  nor  in  cautioning  the  plaintiff 
about  the  work  that  he  was  to  do.    The  plaintiff  claimed  to 
recover  upon  both  grounds.    The  cars  causing  the  injury  did 
not  belong  to  the  defendant,  were  not  of  its  construction,  but 
eame  to  it,  in  the  course  of  its  business,  from  a  connecting 
road.    It  ia  difficult  to  see  any  distinction  between  the  liabil* 
Hj  of  the  defendant  in  respect  of  its  own  cars  and  those  be- 
longing to  another  road  coming  to  it  for  transportation  over 
its  line,    tf  any  part  of  the  equipment  of  a  car  is  not  safe  and 
suitable  when  annexed  to  its  own  property,  it  is  doubtful  if 
the  statute  would  compel  it  to  transport  cars  belonging  to 
ethers  equipped  in  the  same  manner.    Conceding  that  the 
statute  imposes  an  obligation  upon  the  defendant  to  receive 
and  forward  cars  coming  to  it  from  a  connecting  line,  it  may 
well  be  questioned  whether  it  could  be  compelled  to  receive 
those  dangerous  in  their  construction  or  deadly  in  their  use. 
The  defendant  urges  that  in  addition  to  the  obligation  im- 
posed upon  it  by  statute  to  receive  such  cars,  that  unless  it 
does  so  it  will  lose  its  through  business.  Whether  such  would 
be  the  result  is  at  least  problematicaL   It  might  be  the  means 
of  compelling  connecting  roads  to  provide  their  cars  with  suit- 
able equipment.    Whatever  might  be  the  result  in  respect  of  a 
loss  of  business,  we  know  of  no  legal  reason  for  relieving  a  com- 
pany from  liability  for  its  negligence  in  order  to  enable  it  to 
retain  its  business.    We  think  the  testimony  did  not  tend  to 
show  negligence  in  the  defendant  in  receiving  and  forwarding 
ears  equipped  with  double  deadwoods;  that  with  suitable  in- 
structions to  a  brakeman,  double  deadwoods  are  as  safe  as 
single  ones.    If  this  was  the  only  question  in  the  case  we 
should  be  inclined  to  affirm  the  ruling  of  the  court  below. 

The  important  point  in  the  case  is  the  claim  of  the  plaintiff 
that  the  defendant  neglected  to  give  him  suitable  instructions 
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in  regard  to  ooupltng  oars  equipped  with  double  doadwoodiL 
UpoQ  this  claim  the  testimony  of  the  plaintiff  tended  to  shov 
that  he  was  employed  by  the  defendant  as  a  brakeman  npoo 
one  of  its  freight  trains,  and  when  in  the  line  of  his  doty  wa» 
injured  in  an  attempt  to  couple  two  cars  equipped  with  double 
deadwoods;  that  freight  cars  are  equipped  with  deadwoodi^ 
either  single  or  double;  that  in  coupling  cars  with  single 
deadwoods,  the  latter  do  not  meet,  being  prevented  from 
meeting  by  a  shoulder  upon  the  drawback,  leaving  a  space 
between  them  sufficiently  wide  for  the  brakeman  to  use  hit 
arm  in  handling  the  coupling  pin;  that  with  double  dead* 
woods,  when  the  cars  come  together,  the  deadwoods  meet; 
that  coupling  freight  cars  is  a  very  dangerous  business  with 
either  kind  of  deadwoods;  that  he  was  a  young  man,  ignorant 
of  railroad  service,  inexperienced  in  coupling  cars,  and  at  the 
time  of  the  accident  had  not  observed  cars  with  double  dead* 
woods;  that  defendant  employed  him,  knowing  of  his  igno- 
rance and  inexperience,  put  him  at  work  as  brakeman,  gavw 
him  no  instructions  as  to  coupling  cars,  save  as  to  certain 
danger  from  cars  loaded  with  lumber;  that  within  a  few  days 
he  learned  to  couple  cars  with  single  deadwoods,  but  that  in 
his  first  attempt  to  couple  double  deadwood  cars  he  loet  an 
arm;  that  the  manner  of  coupling  the  two  kinds  was  essen- 
tially different;  that  in  coupling  cars  equipped  with  double 
deadwoods  the  arm  and  hand  must  be  kept  above  or  below 
the  deadwoods  instead  of  between  them,  as  in  the  case  of 
single  deadwoods,  as  the  double  ones  meet,  while  the  single 
ones  do  not;  that  double  deadwood  cars  were  brought  onto 
the  defendant's  road  daily  in  large  numbers;  that  one  might 
reasonably  be  expected  in  any  train;  that  about  the  sixth  daj 
of  this  service  he  was  called  upon  suddenly  to  couple  the  two 
parts  of  a  train,  and  attempted  to  do  it;  that  the  cars  were 
equipped  with  double  deadwoods,  and  he,  not  noticing  the 
difference,  made  the  attempt  in  his  usual  way;  that  his  arm 
was  caught  at  once,  and  crushed  between  the  deadwoods. 
These  are  the  main  facts  indicated  by  the  plaintiff's  testi- 
mony. Did  he  have  the  right  to  have  them  submitted  to  the 
jury? 

When  an  employer  engages  one  to  perform  a  dangerous  ser* 
vice  which  requires  caution  and  the  exercise  of  peculiar  skill,, 
knowing  that  he  is  without  experience  and  ignorant  of  ite 
dangers,  it  is  the  duty  of  the  employer  to  give  the  employee 
suitable  instructions  and  warnings  as  to  the  dangers  he  ia 
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likelj  to  meet  in  the  performance  of  the  services  he  is  engaged 
in  and  is  required  by  the  employer  to  perform.  The  defend- 
ant does  not  seriously  contend  against  this  rule,  but  insists 
that  at  the  time  of  the  accident  it  was  using  all  reasonable 
means  to  instruct  the  plaintiff  as  to  the  duties  of  his  position, 
the  dangers  of  the  work,  and  how  to  avoid  them.  But  this 
▼ery  fact  was  one  that  the  plaintiff  had  the  right  to  have  the 
jury  pass  upon,  for  the  court  cannot  say  as  matter  of  law  that 
the  defendant  was  fulfilling  its  duty  in  respect  of  instructions* 
Id  his  few  days  of  service  he  had  learned  to  couple  single 
deadwood  cars,  and  had  been  warned  of  danger  from  cars 
loaded  with  lumber,  but  his  testimony  tended  to  show  that 
he  had  not  been  instructed  as  to  double  deadwood  cars,  not 
even  informed  of  their  existence.  In  this  respect  we  think  it 
tended  to  show  negligence  in  the  defendant  in  not  giving  him 
suitable  instructions  as  to  the  manner  of  coupling  them  and 
its  dangers.  It  did  not  suffice  for  the  defendant  to  tell  the 
plaintiff  that  he  must  be  careful,  that  the  business  was  highly 
dangerous;  this  must  have  been  apparent  to  anyone  of  ordi* 
nary  observation.  He  should  have  been  told  in  what  the 
dangers  consisted  and  how  to  avoid  them,  and  given  suitable 
instructions  as  to  his  duties. 

The  defendant  makes  the  further  objection  that  the  acci* 
dent  was  caused  by  the  plaintiff's  own  negligence.  There  is 
no  doubt  about  the  rule  of  law  invoked  by  the  defendant  in 
this  respect.  Conceding  the  negligence  of  the  defendant,  if 
that  of  the  plaintiff  contributed  in  the  least  degree  to  the 
accident,  there  can  be  no  recovery.  But  this  was  not  a  ques- 
tion for  the  court  as  the  evidence  then  stood  before  it  It  was 
a  proper  question  for  the  jury.  It  is  true  that  at  the  time  of 
the  accident  the  plaintiff  could  see  the  drawbars,  he  could 
see  the  double  deadwoods,  the  cars  were  fast  coming  together, 
be  had  at  the  most  but  a  few  seconds  to  make  any  observa* 
tions  or  examine  the  appliances  for  connecting  them.  If  it 
was  apparent  to  him  at  the  time  that  the  deadwoods  would 
meet  under  any  circumstances,  the  claim  of  the  defendant 
might  be  urged  with  some  force,  but  the  question  is,  was  he 
negligent  in  not  observing  that  they  would  meet,  that  the 
drawbars  were  so  constructed  that  they  would  be  pushed 
back  under  the  cars  so  that  the  deadwoods  would  meet?  In 
all  the  cars  which  he  had  then  handled  the  drawbars  pro- 
Tented  the  deadwoods  from  meeting;  he  had  but  a  few  seconds 
to  obaerre  and  act,  and  to  say  as  matter  of  law  that  he  wi^a 
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negligent  in  not  noticing  that  the  double  deadwoods  would 
meet  is  to  bold  him  to  a  rule  which  we  think  is  too  strict.     It 
was  for  the  jury  to  saj  whether,  under  all  the  cironmstanoesy 
be  was  negligent    It  is  true  that  a  servant  assumes  the  known 
and  obvious  dangers  attendant  upon  his  entering  and  con-> 
tinuing  in  the  employment  in  which  be  is  engaged,  but  this 
rule  does  not  relieve  the  employer  from  the  duty  of  giving  the 
servant  suitable  instructions  as  to  the  peculiar  dangers  of  the 
service*    The  dangers  may  be  obvious  to  an  experienced 
brakeman,  but  an  inexperienced  one,  or  one  with  no  instruo- 
tions,  may  fiail  in  perceiving  them.    The  service  is  fraught 
with  danger.    Railroad  statistics  show  that  one  brakeman  is 
killed  and  more  than  twenty  are  wounded  in  the  United  States 
daily  in  coupling  and  uncoupling  cars;  experts  in  the  service 
often  suffer,  much  more  the  ignorant  and  inexperienced.     The 
equipment  of  the  car  which  caused  the  plaintiff's  injury  is 
appropriately  denominsted  the  ^  dead  wood,''  for  whatever 
gets  between  them  is  thereafter  '*  as  dead  as  a  door  nail."    A 
brakeman's  body  or  arm  is  a  frail  instrument  when  used  to 
stop  a  moving  freight  train.    A  master  must  not  expose  a 
servant  ignorant  of  the  great  dangers  of  the  service  and  inex* 
perienced  in  the  manner  of  performing  them,  even  with  his 
consent  to  such  dangers,  without  instructions  and  cautions 
suflScient  to  enable  him  to  do  his  work  as  safely  as  the  cir* 
cumstances  by  which  he  is  surrounded  permit,  he  exercising 
reasonable  care  and  prudence  on  bis  part    An  experienced 
man  may  safely  do  a  service  involving  obvious  danger,  while 
certain  injury  would  follow  the  attempt  to  do  it  by  one  inex- 
perienced or  without  instructions;  an  inexperienced  man  may 
see  the  danger,  but  be  ignorant  of  the  risk  and  of  the  manner 
of  performing  the  work  so  as  to  avoid  injury  therefrom.    This 
case  is  a  good  illustration  of  the  reasonableness  of  the  rule 
requiring  instructions  and  cautions  by  a  master  of  the  hasards 
of  the  service  in  which  the  servant  is  engaged.    Had  the 
plaintifT  been  informed  of  double  deadwoods,  and  shown  how 
to  couple  cars  equipped  with  them,  he  would  undoubtedly 
have  avoided  the  injury,  the  master  at  least  would  not  have 
been  in  fault    An  object  lesson  of  thirty  minutes  duration 
would  no  doubt  have  been  sufficient  to  teach  him  the  mode 
of  coupling  cars  equipped  with  double  deadwoods  and  the 
dangers  incident  thereto.    The  testimony  tending  to  show 
negligence  in  the  defendant  in  the  respect  indicated,  and  thai 
the  plaintiff  was  in  the  exercise  of  due  oare,  the  case  should 


<  >cu  1891.]    BiLLiMas  V.  Acciosnt  Lnsubanck  Co.  913 

^aye  been  Bobmitted  to  the  jury.  In  failing  to  do  this  there 
"^ras  error  in  the  ruling  of  the  court  beloW|  for  which  the  judg* 
^snent  if  reversed  and  cause  remanded. 


CoxTBiBOTOKT  KiauosMCs — Whxit  ▲  Qvnnov  fob  Jvet.- 
^•onsidenble  doubt  •xiata  m  to  whether  or  not  the  plaintiff  wm  gailty  of 
trtbutory  negligence,  thmt  qnestion  ahonld  be  anbinitted  to  the  Jarj  for  its 
dotorminatioa:  People*9  Bank  t.  MorgoU^aH,  75  Md.  432|  32  Am.  8k  Bep. 
^403^  ud  note;  Jngtrman  v.  Mooft,  90  CaL  410;  25  Aiu.  Sk  Bs^  19^  and 
Botei 

Maotxb  aho  Sbbtaht^Mastbr's  Dutt  to  Instsvot  iHXzriBnaiOBD 
Seryajxt.  —  A  master  ia  boand  ao  to  instmct  an  inexperienced  aenrant  with 
referenoe  to  dangerous  machinery  that  he  can  understand  and  appreciate  the 
danger  and  the  neoeaaity  for  the  ezeroiae  of  care:  Ingerman  t.  Moort^  90 
'<}aL  410;  25  Am.  8k  Rep.  138»  and  note  with  oaaea  colleeted;  Myfum  t. 
Xouuana  €le.  LiffU  Co,,  41  La.  Ann.  964;  17  Am.  St  Rep.  436,  and  note. 
A  maater  must  warn  a  aervant  aa  to  all  daiigera  to  which  he  will  be  ezpoaed 
Cm  the  course  of  hia  employment,  except  such  as  the  employee  may  be  deemed 
to  hare  foreseen*  or  which  tho  master  cannot  bo  deemed  to  havo  foresesnt 
Wagner  r.  /i^ns  Ckemieal  On.,  147  Ta.  St.  475;  30  Am.  8t.  Bep.  74S^  sad 
^rticularly  nots. 

Bailboads — LiABTLiTT  FOB  Dbfiois  OF  Fobbiov  Cabs.  —  Thisqaestioa 
Is  fully  diacuaaed  in  Thyng  r.  FUehburg  R.  R.  Co,^  156  Mass.  13;  32  Am.  8k 
ftep.  425.  and  the  note  thereta 

Railroads — Dutt  to  Bbaxxman.  —  A  brakemaa  ordered  te  conplo  om 
«f  peculiar,  unusual,  and  extra  hasardous  construction,  and  with  which  ho  Is 
eatirely  unacquainted,  ahould  be  notified  by  the  company  of  their  unnsoBl 
esnatniiTli —  and  the  danger  arising  therefrom;  and  a  failure  to  give  saeh 
••tico  renders  the  company  liable  in  damages  for  injury  to  the  bnkemaat 
ifSsflouri  Pac  B*y  r.  WhiU,  76  Tex.  102;  18  Am.  St  Rep.  83,  and  noto.  For 
a  further  discuaaioa  of  the  liability  of  railroads  to  brakeman  for  injuries 
^auaed  by  defective  coupling  to  cara  see  M<uom  ▼•  JOchmMd  iCa  A  A  Oa» 
111  N.  0.  482;  32  Am.  St  Bep.  814^  aad  note. 
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1^  VXXHOMT,  73.] 

Iksvbancb  —  SuioiDB.  —  Under  a  policy  d  life  insurance  ezemptiag 
the  iasarer  from  liability  for  the  death  of  tho  aaaured  from  anicide,  aano 
or  insane^  there  ean  be  no  recovery  if  he  takes  his  own  life,  though  at 
tho  tisM  ho  did  so  he  was  in  such  an  insane  condition  that  ho  was  in* 
sipiHr  of  understanding  tho  physical  nature  aad  oonaequenoes  of  his 
aot  aad  did  aot  know  that  by  it  ho  woold  takt  hia  owa  lifsu 

Acnaa  to  recoTer  upon  a  policy  of  life  inanranoe.  It  waa 
«mceded  that  the  assured  committed  raidde.  Tho  trial 
oonrt  ruled  in  favor  of  the  defendant. 

AM.  »c  an..  Vol.  XXXIU.  -M 
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Bromley  and  Clark^  and  H.  A,  Harman^  for  the  plaintifll 
Henry  BcMard  and  /.  C.  Baler^  for  the  defendant. 

Taft,  J.  It  ii  a  condition  of  the  policj  in  qoestioa  that  it 
■hall  not  cover  a  case  if  death  results  from  suicide  (sano  or 
insane).  It  is  not  denied  by  the  plaintiff  but  that  the  as- 
sured died  from  the  effects  of  a  pistol  shot,  fired  bj  himself, 
but  she  insists  and  offered  testimony  to  show  that  when  the 
insured  so  fired  the  shot,  his  mind  had  become  so  dominated 
and  controlled  by  an  unnatural  impulse  to  fire  said  pistol 
into  his  own  forehead,  that  his  will  could  not  resist  said  im- 
pulse, and  that  he  did  not  voluntarily  or  intentionallj  fire 
the  same,  but  in  obedience  to  such  impulse;  that  at  the 
time  when  said  shot  was  so  fired,  deceased  had  ^become 
mentally  incapable  of  understanding  and  appreciating  the 
physical  nature  and  consequences  of  the  act  he  waa  then 
committing,  and  did  not  understand  or  appreciate  the  same^ 
and  did  not  then  know  nor  recognize  the  fact  that  by  so  firing 
that  pistol  he  would  take  his  own  life.'' 

Life  insurance  companies  long  since  inserted  in  their  con- 
tracts a  clause  of  nonliability  in  case  the  assured  died  by 
**  suicide  "or  *'  by  his  own  hand,"  which  courts  have  construed 
as  synonymous  terms.    In  construing  this  clause  courts  have 
widely  differed,  some,  notably  those  of  England,  Massachu- 
setts, and  New  York,  holding  that  no  recovery  can  be  had  in 
case  of  self-destruction,  however  insane  the  act  of  the  as* 
sured  might  have  been,  while  others,  including  this  court, 
in  Hathaway  v.  National  Life  Ins,  Co,^  48  Vt  835,  have  held 
that  when  one's  reason  and  judgment  have  become  so  impaired 
that  his  mind  is  overthrown,  and  he  could  not  resist  the  in- 
sane idea  that  he  must  take  his  own  life,  although  his  mind 
in  that  condition   contrived  the  means,  and  his  physical 
strength  carried  them  out  and  took  his  life,  that  such  self* 
destruction  did  not  void  the  policy.    After  the  decisions  hold- 
ing companies  liable  in  case  of  suicide  by  the  assured  while 
insane,  many  companies  inserted  the  condition  of  nonliabil- 
ity in  case  of  ^suicide,  sane  or  insane."    This  clause  has 
been  before  the  courts  for  construction,  and  the  declBioni 
generally  are,  that  a  company  is  not  liable  if  the  assured  d^ 
■ignedly  dies  by  his  own  hand,  i.  e.,  if  he  commits  the  act  in* 
tentionally  with  knowledge  of  its  consequences,  althoagh 
unconscious  of  its  criminal  character.    This  is  as  far  as  many 
of  tha  courts  have  been  required  to  go  upon  the  facts  befm 
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theniy  bnt  the  question  hai  Arisen  in  some  instances  as  to  the 
liabilitj  of  the  insurer  in  ease  the  assured  destroys  himself 
in  such  an  insane  condition  as  to  be  incapable  of  understand- 
ing the  physical  nature  and  consequences  of  the  act  he  was 
doing;  did  not  know  that  by  firing  the  pistol,  hanging  him- 
self, or  doing  like  acts,  he  would  take  his  own  life.  That  the 
insurer  is  liable  in  such  cases  is  maintained  apparently  in 
Mutual  J5.  L.  Ins.  Co.  ▼.  Daviess^  87  Ky.  641;  and  AdhvM  ▼. 
CiAuwbia  L.  In$.  Co.,  70  Mo.  27;  86  Am.  Rep.  410;  and  per- 
haps some  other  cases. 

We  think  the  contrary  rule  the  better  doctrine.  The  par- 
ties contracted,  and  the  condition  is  expressed  in  terms  not 
easily  misunderstood;  the  words  are:  ^'Nor  will  it  (the  pol* 
icy)  cover  death  or  injury  resulting  from  suicide  (sane  or 
insane).''  It  is  not  contended  that  the  insured  was  in  any 
way  misled,  nor  that  the  contract  was  contrary  to  sound 
morals  or  public  policy.  If  the  insured  can  contract  against 
hazardous  occupations,  residence  within  the  tropics  in  July 
and  August,  death  in  a  duel,  by  the  hands  of  the  law,  in  war, 
or  when  intoxicated,  why  can  they  not  limit  their  liability  in 
case  of  suicide,  felonious  or  otherwise  ?  It  is  our  duty  to  con« 
•true  the  contract  made  by  the  parties,  not  contract  for  them. 
The  better  construction  to  give  a  term  or  phrase  in  a  contract 
is  the  one  according  to  its  ordinary  and  common  meaning,  as 
mankind  would  generally  understand  it.  The  defendant  evi- 
dently was  unwilling  to  incur  the  perils  of  insanity,  and  this 
dause  limiting  its  liability  was  inserted  for  its  protection.  It 
was  a  valid  contract  The  defendant  had  the  right  to  say 
that  it  would  not  hold  itself  responsible  for  the  acts  of  the 
assured  committed  when  insane,  and  the  question  is,  can 
the  court  with  such  a  contract  before  it  attempt  to  measure 
the  degrees  of  insanity.  The  construction  contended  for  by 
the  plaintiff  renders  the  words '''sane  or  insane"  immaterial^ 
surplusage,  of  no  force  whatever.  They  must  have  been  in- 
■erted  for  some  purpose.  Felonious  suicide  was  not  alone  in 
the  contemplation  of  the  parties  to  the  contract  If  it  had 
been  there  was  no  necessity  of  adding  anything  to  the  general 
words.  The  defendant  says  that  by  force  of  them  we  are  not 
to  be  liable  in  case  the  assured  dies  by  suicide,  sane  or  insanoi 
and  the  only  answer  is,  it  is  true  the  assured  died  by  his  own 
hand  when  insane,  but  he  was  very  insane, — in  fact,  to  in« 
sane,  that  when  he  took  his  life  he  did  not  know  what  he  was 
doing,  nor  the  effect  of  his  acts.    If  we  adopt  thii  oonstmo- 
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feion  of  the  contract,  we  add  to  it  an  element  not  agreed  to  bj 
the  parties.  If  the  death  of  the  assured  was  caused  in  the 
nanner  and  under  the  circumstances  stated  in  the  plaintifif '■ 
offer  of  evidence,  the  defendant  is  not  liable.  There  was 
nothing  in  the  evidence  nor  offer  of  evidence  tending  to  show 
an  accidental  discharge  of  the  pistol,  nor  that  death  resulted 
from  anything  save  the  pistol  shot  fired  by  the  assured.  We 
hold  there  can  be  do  recovery  if  the  assured  committed  the 
Istal  act  otherwise  than  accidentally;  that  the  clause  **  sui- 
eidoi  sane  or  insane,"  was  intended  to  and  does  include  self- 
^tructiony  irrespective  of  the  assured's  mental  condition  at 
ttie  time  of  the  act  which  caused  his  death.  This  is  the  bet. 
tor  rule,  in  that  it  gives  effect  to  the  contract  made  by  the 
parties  and  the  logical  conclusion  of  the  better  considered 
eases:  De  Oogorta  v.  Kniderhocker  L.  Ins.  Co.,  65  N.  Y.  232; 
Pierce  t.  Traveler^e  L.  Ins.  Co.,  84  Wis.  389;  Searth  ▼.  Secur- 
Uy  M.L.  Soc.^  75  Iowa,  846;  Bigdow  v.  Berkshire  L.  Ins.  Co^ 
•8  n.  &  284;  Chapman  t.  RepMie  L.  Ins.  Co^  6  Biss.  238;  5 
Bigelow's  Life  and  Accident  Insurance,  110;  RUey  v.  HarU 
ford  eU.  Ins.  Co.,  26  Fed.  Rep.  815;  Streeter  v.  Western  Union 
eU.  Soe.,  65  Mich.  199;  8  Am.  St  Rep.  882. 

The  oonstmction  of  and  ruling  of  the  court  upon  the  eUue 
ef  the  contract  in  question  is  sustained. 

Under  the  agreement  of  the  parties  the  cause  ii  remanded. 

RowsLL,  MuNsoir,  and  Stabt,  JJ.,  ooncor. 
Ttlsm  and  Thompsoh,  J  J.,  dissent 


BnvaAHOi— Sunaaa  wkuji  Ihsakb.  —  Wh«a  a  poB^  si  lift 
^MlarM  thftt  if  tiM  insiirtd  shall  die  by  hi*  own  hand,  sum  or  insaas^  it  shsO 
Wooms  Toidy  H  is  avoidsd,  if  hs  oommito  saioide  whfla  inaaas^  nnlass  the 
laaaiiity  was  saoh  that  hs  did  not  know  that  his  act  was  dons  for  tho  par* 
foss  of  self-dsstraotioat  SSnetsr  t.  Weatem  Ins.  Co.,  SS  Mich.  199;  S  Am. 
8t  Rep.  SS9;  and  espseially  note  where  the  easss  dismiwing  this  sabject 
no  disoQSsedi  8abim  t.  Senau  ^National  Umon^  90  Mioh.  177|  Bhdbitome  ▼. 
msmdatd  Ws  est.  ins.  Co..  UUieh.W2;  MkUgansie.  Ins.  Os,  r.  Namgk,  l^ 
bd.  79l    Bos  also  siliadiii  aoto  to  Pkadnknwsr  r.  Owmmis  sSs»  Ems.  Ck» 
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Hunt  v.  Hatbs. 

(M  VXBMOMT,  88L) 
HmSAVO  AK9  WZF&  — 1»  A  WlFM  HAS  AdBQITATH  MSA!fll  OT  StTPPORT,  thb 

•annot  procure  necessaries  on  tlie  credit  of  her  husbaud  thoagh  slie  m 
Uring  separate  from  him  for  justifiable  canseb 

Action  by  plaintiff  to  recover  for  necessaries  furnished  the 
wife  of  the  defendant  She  was  in  possession  of  an  income 
of  two  thousand  dollars  per  annum  under  an  antenuptial 
agreement,  out  of  which  she  could  have  procured  all  neces- 
saries. The  trial  court  ruled  that  the  husband  was  liable  not- 
withstanding this  agreement  and  the  income  realized  from  it. 
It  was  conceded  that  the  wife  was  living  separate  froai  th« 
bosband  through  his  fault  and  for  justifiable  cause. 

Oiihert  i4.  Davis^  and  Dillingham  and  Huse^  for  the  plaintiS 

WiUiam  Batchelder  and  WiUiam  E.  Johmonj  for  the  defend- 

ant 

« 

RowBLL,  J.     The  authority  of  a  wife  to  pledge  the  credit  o( 
her  husband  for  necessaries  is  usually  regarded  as  a  delegated 
authority  and  not  as  an  inherent  authority;  and  it  is  con- 
ridered  that  if  she  binds  him  at  all  in  this  belmlf  she  biiids 
him  only  as  his  agent.     But  this  authority  or  agcnc^y  may  be 
a  presumption  of  law  as  well  as  an  inference  of  fact;  and  it 
must  be  a  presumption  of  law  when  an  agency  in  fact,  axpress 
OT  implied,  is  either  not  proved  or  is  expressly  disproved,  as 
is  often  the  case.    Thus,  in  Harrison  v,  Orady^  18  L.  T.,  N.  S^ 
869,  it  is  said  that  when  a  wife  is  turned  out  of  her  home  with* 
out  the  means  of  obtaining  necessaries,  it  is  an  irrebuttable 
presumption  of  law  that  she  has  her  husband's  authority  to 
pledge  his  credit  for  necessaries;  but  that  when  husband  and 
wife  are  cohabiting,  it  is  a  presumption  of  fact  that  she  is  his 
agent  for  ordering  articles  supplied  to  their  establishment  that 
are  suitable  to  the  station  that  he  allows  her  to  assume,  but 
that  if  they  are  not  suitable  to  that  station,  a  presumption 
arises  that  she  was  not  his  agent  to  pledge  his  credit  for  them. 
So  in  Read  ▼.  Legardj  6  Ex.  637,  where  a  husband  was  made 
liable  for  necessaries  supplied  to  his  wife  during  the  period  of 
hit  lunacy.  Baron  Alderson,  says:  **  If  a  wife  is  compelled  br 
her  husband's  misconduct  to  procure  necessaries  for  herself 
as,  for  instance,  if  he  drives  her  away  from  his  house,  or  brinu^s 
improper  persons  into  it,  so  that  no  respectable  woman  could 
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Utv  ihero,  then,  according  to  the  adjudged  cases,  he  gives  her 
authority  to  pledge  his  credit  for  her  necessary  maintenanoo 
elsewhere,  which  means  that  the  law  gives  her  authority  by 
force  of  Uie  relation  of  husband  and  wife.''  Baron  Martin 
said  that  this  is  the  true  foundation  of  the  liability,  namely, 
that  by  contracting  the  relation  of  marriage,  a  husband  takes 
npon  himself  the  duty  of  supplying  his  wife  with  necessaries, 
and  that  if  he  does  not  perform  that  duty,  either  through  hii 
own  fault  or  in  consequence  of  a  misfortune  of  the  kind  in  that 
case,  the  wife  has,  by  reason  of  the  relation,  an  authority  to 
prooore  them  herself  and  that  the  husband  is  responsible  for 
what  is  so  supplied. 

This  doctrine  is  pretty  satisfactory;  but  we  should  be  quite 
as  well  satisfied  to  say  that  in  such  cases  the  law  treats  the 
husband  just  as  though  he  had  in  fact  given  the  wifo  author- 
ity; the  same  as  in  the  case  of  an  implied  promise,  where 
the  law  does  not  really  go  upon  the  ground  of  a  promise,  but 
treats  the  party  just  as  though  he  had  promised;  and  that  Is 
what  is  meant  by  an  implied  promise. 

That  a  wife,  wrongfully  turned  away  by  her  husband  with* 
out  the  means  of  supplying  herself  with  necessaries,  may 
pledge  his  credit  for  them,  is  undeniable.  But  the  question 
we  have  to  consider  is,  whether,  when  thus  turned  away,  she 
can  pledge  her  husband's  credit  for  necessaries  when  she  has 
an  adequate  income  of  her  own  with  which  she  can  supply 
herself. 

The  earliest  case  we  have  found  on  this  question  is  Warr  t« 
HufUly^  1  Salk.  118,  which  is  this:  An  ordinary  workingman 
married  a  woman  of  like  condition,  and  after  cohabiting  for 
some  time  the  husband  left  her,  and  during  his  absence  the 
wife  worked,  and  this  action  being  brought  for  her  diet,  it 
was  held  by  Lord  Holt  that  the  money  she  earned  should  go 
to  keep  her.  The  principle  of  this  case  is  recognised  in  Jb&fi- 
$ton  V.  iSfumnsr,  8  Hurl.  &  N.  261,  though  the  case  itself  is  not 
referred  to.  Pollock,  G.  B.,  there  says:  *'If  the  husband 
turns  his  wife  away,  it  is  not  unreasonable  to  say  she  has  an 
authority  of  necessity;  for  by  law  she  has  no  property,  and 
may  not  be  able  to  earn  her  living;  but  we  should  hesitate 
to  say,  if  a  laboring  man  turned  his  wife  away,  she  being 
capable  of  earning,  and  earning  as  much  as  he  did,  or  if  a 
mm  turned  his  wife  away,  she  having  a  settlement  double 
hi-i  income  in  amount,  —  that  in  such  cases  the  wife  could 
I  ind  the  husband."    But  a  precarious  income  is  not  enough. 


189L]  Hun  t .  Hayss.  91» 

Thus  in  Thomjmn  t.  Herpey^  4  Burr.  2177,  the  wife,  who  had 
been  sent  adrift,  had  a  pension  of  three  hundred  ponnda  a 
year  from  the  crown,  granted  to  her  in  her  own  name,  but 
determinable  at  the  pleasure  of  the  crown;  and  it  was  held 
that  she  could  pledge  the  husband's  credit  notwithstanding, 
for  that  the  pension,  being  only  a  voluntary  grace  and  bounty 
and  only  during  the  pleasure  of  the  crown,  was  not  what  any 
creditor  of  hers  could  be  supposed  to  give  her  credit  upon. 

Liddlow  T.  Wilmotf  2  Stark.  86,  is  much  relied  upon  by  the 
defendant  and  strongly  denied  to  be  in  point  by  the  plaintiff. 
But  we  think  it  in  point  The  original  cause  of  the  separa- 
tion, which  took  place  thirty  years  before  suit  brought,  did 
not  appear,  but  a  reason  for  its  continuance  did  appear,  for 
the  defendant  had  long  cohabited  with  another  woman,  by 
whom  he  had  a  daughter  twenty-five  years  old,  consequently 
the  wife  was  necessarily  away,  and  this  is  what  is  said  of  the 
case  in  Johnston  t.  Sumner^  3  Hurl.  &  N.  261.  So  it  was  not 
a  case  of  separation  by  mutual  consent,  as  clearly  appears  by 
what  was  said  in  summing  up.  The  wife  had  adequate  means 
of  her  own,  but  it  does  not  appear  whence  she  derived  them, 
much  less  that  she  derived  them^  from  her  husband  by  way 
of  an  allowance  on  separation,  as  is  claimed  in  argument  to 
be  the  fair  inference  from  the  facts  stated.  Nor  is  there  any- 
thing to  show  that  the  wife  had  forfeited  her  conjugal  rights. 
Lord  EUenborougb,  in  summing  up,  said:  ''The  first  question 
for  consideration  is,  whether  the  defendant  turned  his  wife 
out  of  doors,  or  by  the  indecency  of  his  conduct  precluded 
her  from  living  with  him,  for  then  he  was  bound  by  law  to 
afford  her  means  of  support  adequate  to  her  situation;  but  if 
either  from  her  husband  or  from  other  sources  she  was  pos- 
sessed of  such  means,  the  law  gives  no  remedy  against  the 
husband,  but  the  idea  of  an  implied  credit  is  repelled.''  And 
this  is  undoubtedly  the  law  of  England.  Blackburn,  J.,  in 
Bazeley  v.  Forder^  9  Best  &  S.  599,  puts  it  thus:  ''A  wife  when 
separated  from  her  husband  in  consequence  of  misconduct  on 
his  part  rendering  it  improper  for  her  to  remain  with  him,  is 
in  the  same  position  as  if  he  turned  her  out  of  doors,  and  is 
by  law  clothed  with  power  to  pledge  his  credit  for  her  reason- 
able expenses  according  to  her  husband's  degree,  unless  she  is 
in  some  other  way  supplied  with  the  means  of  providing 
them.''  In  this  connection  it  is  worthy  of  remark,  if  the 
husband's  liability  when  he  turns  his  wife  away  is  put  upon 
the  ground  of  agency  arising  from  necessity,  as  many  of  the 
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eases  do  pot  It  {Ea$tland  t.  Burehell,  L.  R.  3  Q.  B.  D.  432), 
it  logically  follows  that  when  there  i?  no  noressitj  there  cao 
be  no  agency,  for  eesiante  raii<m$  legis^  cessai  ipse  lex;  and 
there  can  be  no  necessity  when  the  wife  has  means  of  her 
own  with  which  she  can  supply  hersell 

Clifford  T.  Laton,  3  Car.  &  P.  15,  is  understood  by  som* 
to  be  to  the  same  effect  as  Liddlow  ▼.  Wiliaot^  2  Stark.  86.  Mr. 
Smith  so  regards  it  in  his  2  Lead.  Cas.  438.  It  is  so  di- 
gested in  4  Jacob's  Fisher's  Digest,  pi.  6041.  And  in  Johnston 
T.  Sumner^  Pollock,  C.  B.,  cites  it  in  connection  with  Liddlow 
T.  Wilmoty  2  Stark.  86,  and  to  the  same  proposition.  And  it 
is  quite  susceptible  of  the  construction  they  give  it,  although 
it  must  be  admitted  that  as  the  case  is  reported  in  Carringtoo 
and  Payne,  that  point  does  not  very  clearly  appear. 

In  Litson  t.  Brown,  26  Ind.  489,  it  is  held  that  if  a  wife,  liv- 
ing apart  from  her  husband  for  just  cause,  has  means  of  her 
own  with  which  she  can  support  herself,  however  derived,  no- 
necessity  exists  for  others  to  supply  her,  and  that  the  hus> 
band  cannot  be  made  liable  except  on  an  express  promise  to 
pay.    Mr.  Schouler,  in  his  work  on  Husband  and  Wife,  sec. 
117,  seems  to  recognise  this  case  as  law,  for  he  cites  it  in  sup- 
port of  the  proposition  that  when  a  husband  by  his  miscon- 
duct compels  his  wife  to  live  apart  from  him,  be  is  liable  for 
her  necessaries  notwithstanding  his  allowance,  as  long  as 
that  allowance  is  insufficient  and  she  has  no  proper  means  of 
support.    And  we  do  not  think  that  he  elsewhere  in  his  work 
controverts  this  doctrine.     True,  he  says  that  antenuptial 
settlements  cannot  vary  the  terms  of  the  conjugal  relation, 
nor  add  to  nor  take  from  the  personal  rights  and  duties  of 
the  husband  and  wife.      But  he  is  speaking  generally,  and 
without  reference  to  the  question  we  are  considering;  and 
what  ha  says  is  true  as  a  general  proposition,  both  in  Eng* 
land  and  in  this  country.     Indeed  we  find  little  or  no  author- 
ity in  this  country  opposed  to  the  view  here  taken  of  this 
question. 

But  in  cases  like  the  one  before  us,  it  is  for  the  jury  to  say 
whether  the  wife  has  adequate  means  or  not  for  her  support. 

As  to  the  defendant's  liability  for  the  support  of  his  child, 
it  does  not  appear  why  the  child  is  with  the  mother,  whether 
with  defendant's  consent  and  approval  or  against  his  will  and 
wishes.  It  may  be  with  her  in  a  way  to  oharge  the  defend- 
ant for  its  support;  but  whether  it  is  or  not  we  cannot  deter* 
nina  on  this  record.    As  to  the  law  of  the  subjeoti  see  &#» 
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lynt  T.  Fancfyb,  8  Esp.  250;  Bazeley  ▼.  Ford$r^  9  Best  A  8. 
599;  am  Y.  Beady  5  B.  L  843;  78  Am.  Dea  78;  Reynold$  t. 
Sweetwr,  15  Gray,  78.  The  case  of  OwdM  ▼.  Potter,  17  Vt 
848,  which  holds  that  a  father  is  not  liable  for  necessaries  fur* 
nished  to  his  minor  child  except  upon  his  promise,  express  or 
implied,  to  pay  for  them,  is  not  opposed  to  these  cases,  for 
they  also  go  upon  the  ground  of  an  implied  promise. 
Judgment  reversed  and  cause  remanded* 

MuNSON,  J.,  dissents. 


Husband  Airi>  Win  ^Husband's  LiABn^nr  torn  WxfB*s  NaaMSAKnt 
WHiLB  LiTiKo  Apart  whbrb  Wire  rab  MsANa^Whertaliiubaad  and 
wife  Mpante  by  content  onder  an  agreemeot  that  ha  shall  prorida  bar  with 
aoompetent  teparata  maintenance  and  ho  pays  it  aooordingly,  ho  Is  Ml  liaUo 
for  necessaries  supplied  her:  Baker  t.  Barney,  8  Johns.  72;  6  Am.  Doe.  320; 
000  AUey  ▼.  Wmn,  134  Mass.  77;  45  Am.  Rep.  297.  and  note.  A  bnsband 
is  not  liable  for  a  wife's  necessaries  after  she  has  obtained  a  docroo  for  all* 
mony  against  htm:  Bennett  t.  0* Fallon,  2  Mo.  69;  22  Am.  Deo.  440;  Hare  r, 
Gibton,  32  Ohio  St  33;  30  Am,  Bop.  66S^  and  note;  bnt  he  would  not  bo  re* 
lioved  from  sach  liability  by  a  snbseqnent  provision  made  for  her  by  a  d^ 
oree  for  past  alimony  where  the  necessaries  were  previoasly  fornished:  Mit/h^ 
eO  r,  Treanor,  11  Ga.  324;  56  Am.  Dea  421,  and  note.  A  feme  covert  is  not 
liable  for  support  furnished  her»  and  no  action  lies  against  her  administrator 
therefor,  though  ho  haro  ssiota:  8kaw  t.  ThomjMn^  16  Piok.  ISSi  SS 
Dea.  656b  and  note. 


Statb  V.  Mathers. 

[64  Vbbmont,  lOL] 
Ktidbkob  iMFROrBKLT  Procurbd.  —  When  papers  aro  offered  bk  oHdenoiv 
the  court  can  take  no  notice  of  how  they  were  obtained,  whether  legally 
or  illegally,  properly  or  improperly,  nor  will  it  form  a  collateral  iisne  to 
tiy  that  qaestioo.  Hence  if  a  prisoner  writes  a  letter  to  his  wife  and 
intrusts  it  to  his  daughter  for  deliv^ery,  and  another  daughter  secnrea 
possession  of  it  and  produces  it  at  his  trial,  it  is  admissible  in  aridenoo 
against  him* 

Prosecution  for  assault  to  commit  rape,  resulting  in  con- 
Tiction.  Part  of  the  evidence  of  the  prosecution  consisted  of 
the  letter  referred  to  in  the  opinion  of  the  court. 

W.  B.  Sheldon^  for  the  respondent 

C  H.  Jlfoson,  etateU  attomeyy  for  the  state, 

RowELL,  J.  The  prisoner,  being  in  jail  on  a  charge  of  aa* 
•ault  and  battery  with  intent  to  commit  rape,  wrote  acrim* 
inatorj  letter  to  his  wife,  intended  for  her  alone,  and  gave  it 
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nnaealed  to  one  of  hiB  daaghtera  to  hand  to  her;  bat  before 
delivery  it  was  taken  from  that  daaghter's  pocket  hy  another 
daughter  and  prodaced  at  the  trial  by  the  prosecaUon  and 
offered  in  eyidenoe.  The  prisoner  objected  to  its  admission, 
for  that  it  was  a  confidential  communication  and  therefiars 
privileged;  but  it  was  admitted,  to  which  he  excepted. 

Conceding,  without  deciding,  that  the  letter  was  a  privileged 
communication  in  the  hands  of  the  daughter  to  whom  it  waa 
given,  and  conceding  that  it  would  have  been '  a  privil^ed 
communication  in  the  hands  of  the  wife,  yet  this  was  not  a 
reason  for  excluding  it,  coming  into  the  possession  of  the 
prosecution  as  it  did.  When  papers  are  offered  in  evidence, 
the  oourt  can  take  no  notice  of  how  they  were  obtained, 
whether  legally  or  illegally,  properly  or  improperly,  nor  wiU 
it  form  a  collateral  issue  to  try  that  question:  1  Greenleaf  on 
Evidence,  sec.  254a;  1  Wharton  on  Evidence,  sec.  586. 
Thus  in  Jordan  ▼•  L01OM,  H.  13  Qteo.  2, 6.  R.,  reported  in  note 
to  Legati  ▼.  Tollervey^  14  East,  302,  a  copy  of  an  indictment 
obtained  without  authority  i^as  held  not  to  be  inadmissible 
for  that  reason;  and  Lee,  C.  J.,  said  that  the  court  could  not 
notice  the  manner  in  which  it  was  obtained.  This  case  was 
followed  in  Legati  ▼.  ToUervey^  14  East,  302,  and  a  record  of 
the  quarter  sessions,  produced  without  authority,  held  admis- 
sible notwithstanding.  These  cases  were  approved  and  fol« 
lowed  in  Commonwealth  v.  Dana,  2  Met.  329,  337. 

In  Uoyd  ▼•  Moetyn^  10  Mees  <&  W.  478,  the  bond  in  suit  wss 
in  possession  of  W.  who  held  it  as  the  representative  of  a 
former  attorney  of  the  obligors,  and  was  himself  the  defend- 
ant's general  attorney,  though  not  his  attorney  of  record  in 
the  action,  and  who  had  undertaken  to  produce  the  bond 
at  the  trial  if  the  judge  should  think  he  was  bound  to  do  so. 
Before  the  assises  the  bond  had  been  sent  by  W.  to  the  de- 
fendant's attorney  in  the  action,  in  London,  for  the  purpose 
of  inspection  and  admission  under  a  judge's  order,  and  the 
plaintiff's  attorney  had  there  taken  a  correct  copy  of  it.  At 
the  trial,  W.  had  the  bond  in  court,  but  objected  to  produce 
it  on  the  ground  of  privilege,  and  the  objection  was  allowed* 
The  plaintiff  then  tendered  in  evidence  said  copy  of  the  bond. 
The  defendant  objected  that  the  bond  having  been  in  the  con- 
fidential  custody  of  W.  a  copy  so  obtained  could  not  be  used 
in  evidence;  and  Fitiher  ▼•  Hemingy  1  Phil.  Bv.  147,  was  idied 
upon  as  authority.    Bat  Banm  Parke  said  he  had  alwajs 
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Itmbted  that  case,  and  Lord  Abinger  said  it  was  impossible  to 
ttiy  tbat  the  copy  was  not  evidence. 

In    State  ▼.  Buffingian^  20  Kan.  599,  27  Am.  Rep.  193,  a 
letter,  mrritten  by  the  defendant  to  his  wife  and  sent  to  her  by 
oiail,  waa  taken  from  the  post  office  by  the  prosecuting  wit- 
ness and  handed  to  the  wife,  who  read  it  and  handed  it  back 
to  the  ivitness,  who  furnished  it  to  the  prosecuting  officer  to 
be  read  in  evidence.    There  was  no  testimony  tending  to  show 
that  when  offered  in  evidence  it  was  in  the  custody  or  control 
of  anyone  except  the  witness  and  the  prosecuting  attorney. 
Its  admission  was  objected  to  on  the' ground  of  privilege,  but 
the  court  held  it  admissible  by  reason  of  the  circumstances 
in  which  it  was  produced. 

Sxceptions  not  sustained  and  judgment  on  verdict 

WimBBsaB  —  Husband  akd  Wifs  —  Pbiviliokd  Commuhicatiovs  — 
Lbttbrs  vmoK  Oxi  Spouse  to  fHi  Othsb.  —  This  labjeot  it  fally  irMted 
in  the  mmtographio  note  to  Commonwealth  r.  8ap^,  29  Am.  St  Bap.  411- 
423,  and  the  cmm  in  harmony  with  the  mie  annonncad  in  the  principal 
oaae^  that  ilia  manner  in  which  eyidenoe  ia  obtained  will  net  be  made  aa 
\mn%  are  velerred  te  at  page  416, 
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|M  Vbxmomt,  221.] 

Lam  iHsuftAiroa — PaxmmFnoir  as  to  Modi  of  Dkatk.  —  Nothing  ap* 
peering  to  the  eontrary,  the  legal  presnmption  ii  that  a  man  died  from 
a  natural  oanse,  and  not  from  an  sot  of  sell-destractioa.  The  mere  faot 
ef  death  in  an  unknown  manner  ereatei  no  preen mption  of  auioide,  nor 
does  the  finding  of  a  coroner '■  jury  that  the  canee  of  death  wai  inaanitj 
tend  to  prore  the  commiuion  of  luicide. 

Ln  Ikbubavob.  ^  SKLF-DBSTRucnoN  la  Nbybb  Pbbsumbd;  and  if  re- 
oovery  upon  a  policy  of  life  insurance  ia  resisted  on  the  ground  that 
the  aasilred  committed  suicide,  the  defendant  must  satisfy  the  jury^ 
by  a  preponderance  of  competent  CTidenoe,  that  the  injariea  which 
eaased  death  were  intentional  on  the  part  of  the  assured. 

AcnoK  upon  a  policy  of  life  insurance.  During  the  pro- 
gress of  the  trial,  counsel  referred  to  a  finding  of  a  coroner's 
Jury  which  had  been  sent  by  plaintiff  to  defendant;  but 
neither  party  offered  this  finding  in  evidence.  It  was,  how* 
vrer,  admitted  that  such  jury  found  that  the  cause  of  death 
was  insanity.  The  trial  court  decided  in  favor  of  the  defend- 
ant by  limiting  the  amount  of  plaintiff's  recovery  to  Um 
UDouDt  of  premiums  paid  under  the  policy. 
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Boyee  and  Shurtleff^  for  the  plaintiff. 

Amaux^  Riteh^  and  Wood/ord^  and  DiUingham  and  Bu99f  te 
the  defendant. 

Thompson,  J.  The  plaintiff  seeks  to  recover  the  amount  ef 
ft  policy  of  insurance  on  the  life  of  Andrew  J.  Gamble,  onder 
which  she  as  his  widow  is  the  beneficiarv. 

Among  other  conditions  in  the  policy  is  the  following:  ^The 
liability  of  said  company  shall  not  be  deemed  to  cover  the  risk 
of  death  by  suicide;  but  in  the  event  of  the  life  insured  dying 
by  his  own  hand  or  act,  whether  sane  or  insane,  said  company 
shall  be  held  only«  upon  the  surrender  of  this  policy,  accom- 
panied with  proofs  of  death  as  herewithin  provided,  to  return 
to  the  said  assured  the  sum  of  the  net  premiums  previously 
received,  without  interest*" 

The  policy  of  insurance  declared  on  was  put  in  evidence  by 
the  plaintiff.  She  also  introduced  evidence  of  the  death  of 
the  insured,  the  payment  of  the  premiums  that  bad  become 
due  on  the  policy  according  to  its  terms  at  the  time  of  hia 
death,  and  of  the  furnishing  the  defendant  with  satisfactory 
proof  of  his  death. 

The  plaintiff  testified  in  substance  that  the  insured  died 
sometime  during  the  night  of  August  10,  1888,  and  that  she 
learned  of  his  death  about  six  o'clock  the  following  morning; 
that  about  three  weeks  before  his  death  they  had  a  little  girl 
about  a  year  old  die,  to  whom  he  was  very  much  attached^ 
and  that  her  death  so  affected  him  that  he  became  low«epirited^ 
melancholy,  and  unable  to  sleep  or  rest  nights,  to  such  an 
extent  that  it  affected  his  health,  and  caused  him  to  keep 
his  room;  that  on  the  night  of  August  10,  1888,  he  retired  to 
his  bed  with  his  wife,  the  witness,  as  usual,  and  got  op  al 
half-past  eleven  in  the  evening,  and  went  out,  stating  as  be 
went  out  the  purpose  for  which  he  was  going,  ^^and  that  h^ 
would  be  right  back  again  ";  that  the  witness  being  tired,  felt 
asleep,  and  did  not  awake  until  morning,  and  that  she  never 
saw  him  again  alive.  The  reporter's  certified  transcript  of 
the  case  shows  that  the  counsel  for  the  plaintiff  admitted  on 
trial  that  a  coroner's  inquest  was  had  respecting  the  death  of 
the  insured,  and  that  certain  findings  were  made  in  respect 
thereto  by  the  coroner's  jury.  It  also  appeared  that  a  certi- 
fied copy  of  the  findings  of  the  coroner's  jury  was  furnished 
the  defendant  by  the  plaintiff  with  the  proof  of  the  death  of 
the  insured,  and  that  the  defendant's  attorney  had  this  copy 
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^n  court  during  the  trial  of  the  case  below;  that  the  plaintiff 
offered  to  put  the  same  in  evidence,  if  the  defendant  would  per* 
mit  her  to  do  so  without  objection,  or  to  permit  the  defendant 
to  pfiit  the  same  in  evidence  without  objection;  but  the  de- 
fendant declined  to  put  the  same  in  evidence  itself,  or  to  per- 
mit the  plaintiff  to  do  so.  W.  A.  Boyce,  one  of  the  plaintiff's 
attorneys,  testified  in  her  behalf,  and  on  cross-examination 
was  shown  the  copy  of  the  findings  of  the  coroner's  jury,  and 
mdmitted  that  it  was  one  of  the  papers  which  he  sent  with  the 
proof  of  death  to  the  defendant,  whereupon  he  was  inters 
rogated  by  the  defendant  as  follows:  — 

^*  Q.  It  purports  to  be  a  copy  of  the  findings  of  the  oor- 
•oner's  jury,  does  it  not  ? 

^  A.     Something  of  that  purport 

*^  Q.  Wherein  they  reported  that  the  cause  of  this  man's 
-death  was  insanity  ? 

"  A.     Yes,  sir;  precisely." 

There  was  no  other  evidence  excepting  as  above  stated 
tending  to  show  the  circumstances  attending  the  death  of  the 
insured,  or  the  cause  of  his  death.  The  defendant  introduced 
no  evidence,  but  at  the  close  of  plaintiff's  case  rested  and 
moved  the  court  to  direct  a  verdict  iu  its  behalf  on  the  ground 
that  the  plaintiff's  case  showed  that  the  insured  committed 
suicide,  or  died  by  bis  own  hand,  sane  or  insane,  and  that  the 
company  was  not  liable  by  virtue  of  the  exception  quoted. 

It  is  not  necessary  for  us  to  decide  as  to  the  admissibility 
of  the  finding  of  the  coroner's  jury,  either  alone  or  as  a  part 
of  the  proof  of  death,  as  that  question  is  not  raised  by  either 
eide.  As  the  case  stood  when  this  motion  was  made,  and 
when  the  case  was  disposed  of  by  the  court  below,  there  was 
no  evidence  tending  to  show  that  the  insured  committed  sni- 
oide,  or  died  by  his  own  hand,  sane  or  insane.  It  is  to  be  as- 
sumed that  the  witness  Boyce  correctly  stated  the  finding  of 
the  coroner's  jury  as  to  the  cause  of  the  death  of  the  insured; 
otherwise  the  defendant  would  have  put  in  evidence  the  proof 
of  death  furnished,  and  which  included  a  copy  of  this  finding. 
If  it  were  true  *'  that  the  cause  of  the  man's  death  was  in* 
■anity,"  that  fact  had  no  tendency  to  prove  that  he  oom* 
mitted  suicide,  or  died  by  his  own  hand,  sane  or  insane.  In* 
■anity,  as  well  as  fever  or  any  other  disease,  may  caose  a 
natural  death.  Nothing  appearing  to  the  contrary,  whether 
4t  man  die  from  the  effects  of  insanity  or  any  other  disease, 
legal  presumption  is  that  he  died  a  natural  death  from 


926        Walcott  v.  Metropolitan  Life  Ins.  Co.     [Vennon^ 

natural  causes,  and  not  from  an  act  of  self-destruction.  A 
person  is  found  dead;  the  presumption  is  that  his  death  wu 
natural  or  accidental.  The  mere  fact  of  death  in  an  unknown 
manner  creates  no  legal  presumption  of  suicide,  or  the  taking 
of  one's  life  by  his  own  band  or  act  Upon  evenly  balance! 
testimony,  the  law  assumes  innocence  rather  than  crime:  Law- 
son's  Presumptiye  Evidence,  192;  May  on  Insurance,  2d  ed., 
sec.  826;  Malloryy.  TraveUertf  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep. 
410;  Cronkhite  v.  Travellers*  Ins.  Co.,  75  Wis.  116;  17  Am.  St. 
Bep.  184;  Freeman  v.  Travellers^  Ins.  Co.,  144  Mass.  572. 

Travellers'  Ins.  Co.  v.  MeConkey,  127  U.  S.  661,  was  an  action 
upon  an  accident  policy  of  insurance.    The  defence  was:  1. 
That  the  death  of  the  insured  was  caused  by  suicide;  2. 
That  it  was  caused  by  intentional  injuries  inflicted  either  bvthe 
insured  or  by  some  other  person.    The  court  below  instructed 
the  jury  that  ^  it  is  manifest  that  self-destruction  cannot  be 
presumed.  So  strong  is  the  instinctive  love  of  life  in  the  hamaa 
breast,  and  so  uniform  the  efforts  of  men  to  preserve  their  exist- 
ence, that  suicide  cannot  be  presumed.  The  plaintiff  is  there- 
ibre  entitled  to  recover,  unless  the  defendant  has  by  competent 
evidence  overcome  this  presumption,  and  satisfied  the  jury  by  a 
preponderance  of  evidence  that  the  injuries  which  caused  the 
death  of  the  insured  were  intentional  on  his  part    The  pre« 
sumption  is  that  the  death  was  not  voluntary;  and  the  de- 
fendant, in  order  to  sustain  the  issue  of  suicide  on  his  part, 
must  overcome  this  presumption,  and  satisfy  the  jury  that 
the  death  was  voluntary."    The  United  States  supreme  court 
by  Harlan,  J.,  on  this  question  say:  "In  respect  to  the  issue 
as  to  suicide,  the  court  instructed  the  jury  that  self-destruc- 
tion was  not  to  be  presumed.    In  Mallory  v.  Travellers*  Ins. 
Co.,  47  N.  Y.  52,  7  Am.  Rep.  410,  which  was  a  suit  upon  an 
accident  policy,  it  appeared  that  the  death  was  caused  by 
aocidental  injury,  or  by  the  suicidal  act  of  the  deceased. 
^  But,'  the  court  properly  said  '  the  presumption  is  against  the 
latter.    It  is  contrary  to  the  general  conduct  of  mankind;  it 
shows  gross  moral  turpitude  in  a  sane  person.'    Did  the  court 
err  in  saying  to  the  jury  that,  upon  the  issue  as  to  suicide, 
the  law  was  for  the  plaintiff,  unless  that  presumption  was 
overcome  by  competent  evidence  ?    This  question  must  be 
answered  in  the  negative.     The  condition  that  direct  and 
positive  proof  must  be  made  of  death  having  been  caused  by 
external,  violent,  and  accidental  means,  did  not  deprive  the 
plaintifE^  when  making  such  proof,  of  the  benefit  of  the  rules 
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of  law  established  for  the  guidance  of  courts  and  juries  In  the 
investigatiOQ  and  determination  of  facts."  The  case  being 
barren  of  any  evidence  tending  to  show  that  the  insured  took 
bis  own  life,  and  the  presumption  of  law  being  to  the  coii- 
irarj  on  the  facts  shown,  the  court  below  properly  denied  the 
defendant's  motion  to  have  a  verdict  directed  for  it. 

There  being  no  evidence  tending  to  show  self-destruction 
by  the  insured,  there  is  no  occasion  to  pass  upon  the  legal 
•flfect  of  this  condition  in  the  policy  as  affecting  the  right  of 
recovery  in  a  case  where  the  insured,  being  sane  or  insanOi 
destroys  his  own  life. 

2.  The  plaintiff  also  moved  the  court  to  direct  a  yerdict 
for  her  for  the  full  amount  of  the  policy,  which  motion  the  court 
denied,  and  directed  a  verdict  for  her  for  the  amount  of  the 
net  premiums  received  by  the  defendant  without  interest.  In 
this  there  was  error.  The  defendant,  by  its  motion  for  a  ver* 
diet  on  the  evidence  introduced  by  the  plaintiff,  admitted  not 
only  the  testimony  to  be  true,  but  also  every  conclusion  which 
a  jury  might  fairly  or  reasonably  infer  therefrom:  Park$  v. 
Ito88y  11  How.  372.  After  its  motion  was  overruled  the  de- 
fendant did  not  then  ask  to  go  to  the  jury  on  any  question 
raised  by  the  evidence,  but  elected  to  stand  upon  its  motion 
for  a  verdict  and  -its  exception  to  the  ruling  of  the  court  de- 
nying it.  As  the  case  then  stood  the  undisputed  evidence 
clearly  established  the  right  of  the  plaintiff  to  recover  the  full 
amount  of  the  policy,  and  a  verdict  to  that  effect  should  have 
been  directed  for  her.  There  was  no  conflict  of  evidence,  and 
it,  with  the  inference  of  law  arising  therefrom,  directly  proved 
the  facts  in  issue:  Lindsay  v.  Lindsayy  11  Vt.  621;  Wilder  v. 
Wheeldon^  66  Vt.  344;  Noyes  v.  Rockwoody  56  Vt.  647;  8l 
Johnsbury  v.  Thompson,  59  Vt.  301;  69  Am.  Rep.  731;  Laii^ 
mouHU  V.  Bennington  etc.  Ry  Co.,  63  Vt.  336. 

Judgment  reversed  and  cause  remanded  for  new  trial. 


From  the  opinion  of  a  majority  of  the  court  Jndge  Taft  diieented  on  tk« 
ground  that  the  verdict  of  the  coroner's  jnry,  ai  admitted  hj  plaintifl^  fnr* 
aished  eridence  of  the  inioide  of  the  aesured,  which  the  defendant  was  en* 
titled  to  hare  submitted  to  the  jury,  and  farther,  that  the  evidence  and  other 
prooeedingi  at  the  trial  all  tended  to  ihow  that  the  assured  was  insane,  and 
that  it  was  inferable  that  because  of  such  insanity^  he  committed  suioide. 

Ihsobancs  —  SuioiDK — Presumption  agaihst.  —  In  case  of  the  violent 
death  of  the  insured  there  is  a  presumption  of  Uw  that  he  did  not  commit 
floioide:  Imurance  Co.  v.  Bennett,  90  Tenn.  2S6;  25  Am.  St.  Rep.  686,  aa4 
Bote;  CronkMUT.  Travellen'  Ine.  Co,,  75  Wis.  116;  17  Am.  St.  Kepw  16^ 
•nd  note;  note  to  SUeeter  T.  Western  Ins,  Co.^  8  Am.  St  Rep.  885. 
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NOYBS    V.    HuBBABa 

•▼■vor — Alivokt.  — A  jndgment  for  alimoiiy  !■  not  fl«lMnA  %f  ft 
diaeliargs  in  inaolTenoy,  wh«ii.  bj  statato,  tlM  oil«ot  of  snoh  diMliMf» 
is  deoUred  to  Im  to  dttohargo  tii«  inaolTaiit  **  Crom  dtbts  prorod  •giiiH* 
his  estato;  and  from  debts  provabU  fonndod  mk  a  •oatnot  niada  bj  hiaL* 
A  Judgmant  or  decroe  for  alimony  is  not  a  jndgmoat  for  tbe 
ment  of  any  oontraot,  express  or  implied,  ozisting  beiwean  tiM 
tbereto,  bot  for  the  enforoament  of  a  dutf  ia  tba  peffensaaoa  al  wUsk 
the  pnUifl^  aa  wall  aa  the  partiea»  are  iatareatad. 

/•  C  Baker^  for  the  petitioner* 
0.  If.  WiUardf  for  the  petitionee. 

Ross,  C.  J.  This  is  %  petition  to  the  connty  ooart,  praying 
that  the  petitionee  be  dealt  with  for  contempt  for  neglecting 
to  perform  the  decree  of  that  court  made  in  a  diyoroe  proceed- 
ing between  them,  ordering  him  to  pay  the  petitioner  one 
dollar  a  week  for  the  support  of  their  minor  child  until  the 
child  shall  attain  the  age  of  eighteen  years. 

The  petitionee  pleads  in  bar  to  the  petition  a  discharge 
granted  him  since  the  making  of  the  order  by  the  ooart  of 
insolvency. 

The  facts  of  the  plea  are  admitted  by  the  demurrer.  The 
contention  is,  whether  the  discharge  in  insolvency  relieved 
the  petitionee  from  the  payment  of  the  money  ordered  by  the 
decree  of  alimony.  By  the  Revised  Laws,  sec.  1856,  the  dis- 
charge in  insolvency  discharged  the  petitionee  **  from  debts 
proved  against  his  estate,  and  from  debts  provable  founded 
on  contract  made  by  him  while  an  inhabitant  of  the  state,  if 
made  within  the  state,  or  to  be  performed  within  the  same,  or 
due  to  a  person  resident  therein,  at  the  time  of  filing  of  the 
petition.''  The  claim  for  this  alimony  was  not  proved  against 
the  estate  of  the  petitioner  in  insolvency. 

The  petitionee  contends  that  the  claim  sought  to  be  en- 
forced is  a  debt  provable,  because  he  contends  that  the  decree 
granting  the  alimony  is  a  judgment,  and  a  judgment  for  the 
payment  of  money  is  a  debt  founded  on  a  contract.  If  it  be 
of  that  character,  it  could  not  be  enforced  by  proceedings  for 
contempt,  since  the  passage  of  the  act  in  1839  abolishing  im- 
prisonment for  debt  founded  on  a  contract:  Sawyer  ▼•  Filcuy 
19  Vt  48. 

While  ordinary  judgments  for  the  payment  of  money  are 
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Sield  to  OTidenoe  debts  founded  on  oontracti  express  or  im* 
plied,  which  were  discharged  by  a  discharge  in  bankruptoj 
under  the  law  of  1841  (Harrinnton  v.  MeNaughton^  20  Vt 
298;  Downer  t.  Rowett,  26  Vt  897),  all  orders,  decrees,  and 
Ju'lgments  for  the  payment  of  money  are  not  of  that  nature: 
Clark  Y.  Trambly,  19  Vt  48;  In  re  Bingham,  82  Vt.  829;  Leack 
T.  Leaeh,  51  Vt  440;  Leach  v.  Peahody,  68  Vt  486. 

A  decree  of  alimony  to  be  performed  by  the  payment  of 
money  is  not  eyidence  of  a  debt  founded  on  a  contract,  ex* 
press  or  implied,  and  may  be  enforced  by  imprisonment  for 
contempt:  Andrew  r.  Andrew^  62  Vt  495.  It  is  there  held 
that  such  a  decree  is  not  a  judgment  for  the  enforcement  of 
«ny  eontraet,  express  or  implied,  existing  between  the  parties 
thereto,  but  for  tiie  enforcement  of  a  duty  in  the  performance 
of  which  the  public  as  well  as  the  parties  are  interested. 
Sueh  a  judgment,  therefore,  is  not  a  judgment  founded  on  a. 
oontraot,  and  is  not  discharged  by  a  discharge  in  insolvency. 

Judgment  reversed  demurrer  sustained,  plaa  in  bar  ad- 
Judged  insufficient,  and  cause  remanded. 


iMULfssof.  — Kfiaor  cm  VwoHABomt  SM-eztoidad  note  Ie0bri  t.  Mtm 
9mg,  SS  Am.  Doa  297.  LuolTeiioy  will  not  bar  »  reoorery  of  money  promiioJ 
In  an  aelion  at  law,  when  the  oonaideration  la  tm  aot  to  be  performed  raboe» 
^nt  to  the  inaolronej:  8nM  t.  BuA^.  15  Ma  3S7;  57  Am.  Deo.  907»  and 
BfytOi  A  diMharge  in  inaolveneT  does  not  releaae  the  debtor  from  rent  aoom* 
iag  nndor  n  written  leaoo  mbeoqnently  to  the  date  named  in  the  diwhargot 
Maaom  t.  Clotigkt  166  Mam.  8S0.  Where  n  doereo  of  foreoloeore  is  rendered 
ngainat  n  party  anbeeqnont  to  hia  diaohargo  in  inaolTonoy,  bnt  before  it  ia 
otttorod,  and  ho  doea  not  npply  to  the  oonrt  to  limit  the  pUintiir'a  reoorery* 
to  the  proooeda  of  the  iiaU,  the  diwhargo  will  not  bar  s  reoorery  el  any  da> 
toienoy  remaining  after  the  mIoi  LeUm^  t.  JTnwitwrf,  t  Waah.  687;  S6 
m.  Bop^  S8S.  and  Mia.  Boo  9km  It^Umtrr.  8$mmi,  91  Tom.  SS6|  SO 
^  Kaj^  SS7,  Mid  Mte. 

Tob 


MO  Bs  Buckmak's  Will.  [VermoDt^ 


Eb   BuOKMAN^S  WiLU 

[M  YnifoiiT»  m] 

WmtwasmL  — Thi  Cortbtakt  ov  a  Will  Who  n  auo  a  Lwatbb 
vamn  It  Monpeteat  m  a  witneat  in  prooeadings  retpeoting  its 
toprobfttib 

WlTlf  nSIS.  —  A  HUSBAICD,  AlTBR  THI  DSATH  07  Hl8  WtTB,  18  A  Coi 

VBMT  WiTNBsa  witb  respeot  to  matters  of  a  nonconfidontial  n&tiiir% 
not  affeoting  her  character. 

Wim nsn  —  Husband  avd  Witb.  —  A  Hosbahd,  avtbr  thb  Dkath  «v 
Hn  WiVB,  is  a  competent  witness  to  prove  an  agreement  made  beiweea 
him  and  her  in  the  presence  of  a  third  person,  relative  to  their  reapectivo 
interests  in  real  property.  Snch  an  agreement  is  a  bosineas  transacticwi^ 
and  not  a  confidential  oommnnication. 

WlUJL  —  Btidbnob  tendiag  to  prore  that  the  testator  undertook  to  deviao 
property  which  did  not  belong  to  him,  is  admissible  as  bearing  upoo  tins 
issues  of  tastamontary  oapaoity  and  of  undue  influence. 

Pbocebdino  for  the  probate  of  the  will  of  Emma  Buckman. 
Her  husband,  on  the  trial,  offered  himself  as  a  witness  and 
his  evidence  was  received.  He  testified  to  a  conversation  with 
her,  in  the  presence  of  third  persons,  in  which  she  admitted 
that  certain  real  estate  standing  in  her  name  was  their  joint 
property.  This  real  property  she  devised  to  persons  other 
than  her  husband. 

Howe  and  Cooledge^  and  George  E*  Lawrence^  for  the  proper 
Bent. 

/•  0.  Baker^  and  BiUler  and  MaUmey,  for  the  appellant. 

• 

RowELL,  J.  The  fact  that  the  contestant  is  a  legatee  under 
the  will  does  not  render  him  incompetent  as  a  witness.  The 
ground  and  reason  for  this  holding  will  be  found  fully  set 
Ibrth  in  Foster  v.  Dickereon^  64  Vu  233,  and  therefore  they  will 
not  be  stated  here. 

The  court  properly  limited  the  contestant's  testimony  to 
nonconfidential  matters  and  to  matters  not  afiecting  his  wife's 
character.  That  is  the  rule  early  adopted  in  this  state,  and 
uniformly  adhered  to  in  practice:  Smith  v.  Potter,  27  Vt.  304; 
65  Am.  Dec.  198.  And  it  makes  no  difference  that  had  his 
wife  been  living,  the  contestant  could  not  have  been  a  witness 
against  her;  for  then  he  would  have  been  incompetent  on  the 
ground  of  public  policy;  but  now,  the  marital  relation  having 
been  dissolved  by  the  death  of  his  wife,  that  policy  no  longer 
renders  him  incompetent,  only  to  the  extent  indicated  by  Uis 
rait  stated:   EdgeU  v.  Bennett,  7  Vt.  634. 


Jan.  1892.]  Re  Buckman*8  Wilu  93t 

Nor  did  the  contestant  transcend  the  limit  prescribed,  bjr 
taetifying  to  an  agreement  or  understanding  between  him  and 
his  wife  reiative  to  their  respective  interests  in  the  real  estate 
devised  by  her  will.  That  was  not  a  matter  in  which  she 
treated  with  him  in  marital  confidence  when  they  were  alone, 
but  was  purely  a  business  transaction,  had  and  done  between 
them  in  the  presence  of  witnesses,  evidently  j^alled  as  such, 
which  precludes  the  idea  of  marital  confidence. 

It  is  not  claimed  that  the  other  matters  to  which  he  testi- 
fied were  violations  of  such  confidence. 

The  testimony  was  relevant  to  the  issue  of  want  of  testa- 
mentary capacity  and  to  the  issue  of  undue  influence;  for  if 
the  testatrix  undertook  to  devise  property  not  her  own,  it 
tended  to  show  mental  weakness,  as  not  knowing  what  prop- 
erty she  had  nor  understanding  the  true  relation  she  sus- 
tained to  her  husband  in  respect  to  their  property  rights.  In 
Bellows  ▼.  Sowles^  59  Vt  63,  it  was  held  that  evidence  that  the 
testator  undertook  to  devise  property  not  his  own,  tended  to 
■how  andue  influence. 

The  agreement  or  understanding  to  which  the  contestant 
testified  was  only  collaterally  in  issue,  so  the  death  of  his 
wife  did  not  render  him  incompetent  by  statute  to  testify  te 
it:  Mane  y.  Law^  44  Vt.  561. 

Judgment  afSrmed  and  to  be  certified. 


Ih  tfa«  OMe  nferred  to  in  the  opinion  of  the  court  as  reported  in  64  Ve^ 
moat  233,  one  of  the  legatees  under  the  will  was  allowed  to  testify,  and  the 
action  of  the  court  was  assailed  on  the  ground  that  the  statutes  of  the  state 
excluded  a  party  to  an  action  from  testifying  '*  where  one  of  the  original 
parties  to  the  contract  or  cause  of  action  in  issue  and  on  trial  is  dead.*'  The 
supreme  ooart  in  snstaining  the  action  of  the  trial  court  said:  "This  is  nol 
a  oase  '  where  one  of  the  original  parties  to  the  contract  or  cause  of  action 
in  issue  and  on  trial  is  dead.'  There  was  no  cause  of  action  until  the  death 
of  the  testatrix.  The  testatrix  by  her  legal  representatiTes  is  not  a  party 
to  these  proceedings  or  in  any  way  interested  therein,  directly  or  indirectly^ 
The  oontroTersy  is  between  living  parties,  who,  on  the  one  side,  are  the 
legatees  under  the  will,  represented  by  the  propoQenta,  and  on  the  other 
aide  are  the  heirs  at  law  of  the  testatrix.  The  former  claim  to  take  the 
estate  under  the  will,  and  the  latter  under  the  statute  regulating  the  descent 
of  estates,  insisting  that  the  alleged  will  la  a  nullity.  The  act  of  the  testa* 
trix  in  making  the  alleged  will  is  only  the  subject-matter  of  the  inrestiga- 
tion.  The  proceedings  to  have  the  will  admitted  to  probate  are  in  the 
nature  of  proceedings  m  rem  and  establish  the  relation  of  all  parties  to  the 
mt'ptu  of  the  estate.  The  gist  of  the  action  is  not  changed  by  the  fact  thai 
trial  may  indiraotly  involve  a  determination  bf  the  relations  of  the  wit- 
to  the  testatrix.  'The  probate  of  a  will  establishes  its  stotes;  and  the 
itatuM  thus  established  adheres  to  the  will  "as  a  fixtnre,  and  the  judgniant 
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«r  daoree  la  IIm  premtiet  unleM  avoided  in  some  mode  presoribed  by  law» 
Uodt  and  oonolade*  tho  whole  world  **  'i  Freeman  on  Judgment!,  aeo.  606L* 

WiTNims — HusBAHD  ARD  Wiiv  ^  ErrsOT  ov  Dkath  or  Ova.  —  A 
widow,  thoagh  intereated  in  the  resalt  of  the  Aotion.  la  oompecent  to  teatify 
lo  mattera  relating  to  her  deoeaaed  husband  a  estate,  except  aa  to  tranaactiona 
and  oommnnicattona  between  themselToa:  Norrii  r.  Stewart,  105  N.  C.  455; 
18  Am.  St  Rep.  917;  Short  t.  TiiuU^,  I  Met  397;  71  Am.  Dea  492;  Smith 
T.  Pdter,  27  Vt  804;  65  Am.  l>eo.  198,  and  note;  Babeoekw.  Booth,  2  Hill, 
181;  88  Am.  Deo.  578,  and  note;  Qr\ffin  v.  OriffiM,  125  lU.  480.  In  a  aul 
ky  a  widow  againat  the  heirs  of  her  deoeased  husband  to  aet  aside  a  frandoloaft 
doed,  the  widow  may  testify  to  transactions  with  her  husband  and  at»t^ 
ments  made  by  him:  Orimmhu  t.  CHmmttis,  43  N.  J.  Eq.  86.  Bat  woo  t^ 
fecially  the  note  to  CommonweaUh  r.  Sapp,  29  Am.  8t  Rep.  419. 

Wills  —  Oapaoitt  to  Maul  —  The  testator*B  knowledgo  or  IgBomaea 
•f  tho  property  owned  by  him,  and  whioh  he  wanta  to  deviae,  aa  ovideooa 
of  hia  mental  capacity  to  make  a  will  is  diaouasedin  the  following  authorities 
all  of  which  agree  that  anoh  evidenoe  ia  admiasiblei  Btehmomfs  Appeal^  59 
Oma.  226;  21  Am.  St  Rep.  85;  Thompoom  t.  M,  99  Mo.  160;  17  Am.  St 
Rap.  662;  WaddingUm  t.  Hway,  46  N.  J.  Sq.  178;  14  Am.  St  Rop^  70fl^ 
Mdaoto;  note  to  iTtrifar  t.  Aenfar,  9  Am.  St  Rop.  110|  AuMMrT./flo^ 
«%  tf  N.  J.  &1.  792|  Xm'«  Otm,  46  N.  J.  Eq.  198. 


Austin  t;.  Bailbt. 

(64  Vbbmoht,  887.] 

Fatmuit,  what  n  Not.  —The  Taking  ov  a  New  Notb  tx  SuMniurw 
for  one  aeonred  by  mortgage  doea  not  eztinguiah  the  debt  erideiioed  by 
the  latter  oo  aa  to  diaoharge  the  mcn^tgage,  unless  suoh  waa  tho  inten* 
tioB  of  the  partiea,  ahown  by  aomething  beaidea  what  ariaaa  from  the 
mere  aet  of  anbatitntion,  and  the  reason  is,  that  tho  mortgage  soovrsa 
tho  dobl^  not  merely  the  evidenoe  of  it;  and  aa  a  ohange  in  the  eridoBaa 
doea  not  pay  the  debt,  the  lien  of  the  mortgage  ia  not  affeotod  by  it 

MOITOAOB.  —  ThB   TaKIXO  or  A  SbOOND  MORTQAOl  ov  THB  SaMS  PaO^ 

RKrr  to  aeoare  a  note  given  for  the  amount  of  a  note  aeonred  by  tho 
first  mortgage  and  for  other  indebtadnesa,  does  not  operate  to  diaoharga 
saoh  first  mortgage  nnlaiM  anoh  waa  tho  intention  of  the  partiea. 

MOBTaAQBi  —  ThI  FoRlOLOaURB  or  A  MORTQAOB  DOM  VOV  BXHADBT  TEM 

Lm  aa  to  subsequent  encnmbrancera  who  hare  a  right  to  redeem.    Umbs 
redeem  from  tfao  mortgage  and  oannot  radaom  from  tho 


L.  F.  Wilbur^  for  the  defendants. 

80neea  floMZton,  for  the  plaintiff. 

RowBLLi  J.  On  November  16, 1889,  Malanej,  owning  tiie 
eolt  in  qaestion,  mortgaged  it  to  the  defendants  Bailej  and 
Piitnami  to  secure  his  promiBSorj  note  of  that  date  for  seventy^ 
6ve  dollars,  payable  Uie  next  day,  and  the  mortgage  was  rs- 
6(  rded  on  the  day  of  its  date.    After  the  note  matared,  saM 
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defendants  pat  the  mortgage,  bat  not  tbe  note,  into  the  hands 
•f  the  defendant  Wheeler,  a  depaty  sheriff,  to  foreclose.  Bui 
they  soon  told  Mm  to  proceed  no  farther,  as  there  was  a  vir- 
taal  agreement  to  settle  the  matter;  and  he  did  not  proceed, 
bat  the  mortgage  remained  in  his  hands. 

On  February  23,  1890,  Malaney  gave  Bailey  and  Putnam 
another  mortgage  of  the  colt,  to  secure  his  certain  other  prom* 
issory  note  for  $115,  executed  that  day,  but  antedated  No* 
yember  17th  aforesaid,  payable  on  or  before  September  161, 
1890,  in  equal  monthly  installments,  commencing  February 
16,  1890.  This  note  was  given  for  the  seventy-five-dollar 
note  secured  by  the  first  mortgage  and  forty  dollars  thai 
Bailey  and  Putnam  had  paid  to  a  third  person  for  keeping 
the  colt,  and  who  had  a  lien  on  it  therefor  superior  to  their 
first  mortgage. 

When  the  second  note  and  mortgage  were  given,  the  first 
note  was  given  up,  but  the  first  mortgage  was  not  discharged, 
and  has  not  since  been,  and  there  is  no  express  finding  that 
the  parties  thereto  intended  it  should  be  discharged  ^by  the 
giving  of  the  new  note  and  mortgage. 

On  January  23, 1890,  which  was  between  the  giving  of  said 
mortgages,  Malaney  hired  the  plaintiff  to  keep  and  break  the 
oolt  at  five  dollars  per  week;  and  the  plaintiff  kept  it  eight 
weeks  under  that  agreement,  and  until  March  19,  1890,  when 
the  defendant  Wheeler,  who  was  proceeding  by  the  direction 
of  the  other  defendants  to  foreclose  the  second  mortgage,  took 
it  from  the  plaintiff's  possession  against  his  protest  and  claim 
of  lien,  and  sold  it  on  that  mortgage  to  the  other  defendants 
for  $55,  leaving  a  balance  due  and  unpaid  of  $53.80.  It  does 
not  appear  that  Bailey  and  Putnam  knew  when  they  took  the 
■econd  mortgage  and  gave  up  the  old  note  that  Malaney  had 
hired  the  plaintiff  to  keep  and  break  the  colt.  But  the  plain- 
tiff is  charged  with  notice  of  the  first  mortgage,  for  it  was  on 
lecord. 

The  plaintiff  claims  that  from  the  facts  found  and  certified 
np  there  arises  a  legal  presumption  that  the  parties  intended 
that  the  second  note  and  mortgage  should  operate  as  pay« 
ment  of  the  first  note  and  a  discharge  of  the  first  mortgage; 
but  if  not,  that  this  court  should  presume,  if  necessary  to  up- 
bold  the  judgment,  that  the  county  court  inferred  such  in- 
tention from  the  facts  found;  that  in  the  circumstances,  the 
taking  of  the  second  note  and  mortgage  was  an  abandonment 
of  the  first  mortgage;  but  if  not,  that  by  taking  and  selling 
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Ine  colt  on  the  second  mortgage,  the  defendants  are  estopped 
to  set  up  the  first  mortgage,  as  the  plaintiff's  position  in  the 
premises  was  taken  with  reference  to  the  defendant's  position 
Iherein. 

But  the  taking  of  a  new  note  in  substitution  for  one  secured 
Wf  mortgage,  does  not  extinguish  the  debt  evidenced  by  the 
latter  so  as  to  discharge  the  mortgage,  unless  such  was  the 
intention  of  the  parties,  shown  by  something  besides  what 
arises  from  the  mere  act  of  substitution;  and  the  reason  is, 
that  the  mortgage  secures  the  debt,  not  merely  the  evidence 
•f  it,  and  as  a  change  in  the  evidence,  does  not  pay  the  debt, 
the  lien  of  the  mortgage  is  not  affected  by  it:  Dana  v.  Bin* 
ntyy  7  Vt  493;  Seymour  ▼.  Darrow,  81  Vt.  122. 

Nor  does  the  taking  of  a  second  mortgage  on  the  same  prop- 
erty to  secure  the  substituted  note,  operate  to  discharge  the 
irst  mortgage,  unless  such  was  the  intention  of  the  parties:  2 
Jones  on  Mortgages,  sec.  279;  HiU  v.  Beebe^  13  N.  Y.  656; 
Hutehiman  v.  SwarUweller^  81  N.  J.  Eq.  205;  Packard  v.  King- 
man^ 11  Iowa,  219;  Gregory  ▼•  Thomas^  ISD  Wend.  17;  nor 
the  inclusion  of  an  additional  demand  in  the  substituted  note. 
That  may  serve  to  show  the  purpose  of  the  transaction,  but  il 
itoes  not  show  an  intention  to  discharge  the  prior  mortgage: 
HiU  ▼•  Beebe^  13  N.  Y.  556;  2  Jones  on  Mortgages,  sees.  927, 
980.  In  this  case  the  additional  demand  did  not  increase 
tiie  amount  of  the  lien  on  the  colt,  for  it  was  already  a  lien 
upon  it 

It  follows,  therefore,  that  the  taking  of  the  new  note  and 
mortgage  was  not  in  law  a  discharge  nor  an  abandonment  of 
the  first  mortgage*  Nor  by  taking  and  selling  the  colt  on  the 
second  mortgage  are  the  defendants  estopped  to  set  up  the 
first  mortgage,  for  the  plaintiff's  position  in  the  premises  could 
not  have  been  taken,  as  claimed,  with  reference  to  the  action, 
fbr  whatever  he  did  was  done  before  that. 

But  although  there  is  no  estoppel,  it  is  necessary  to  consider 
whether  such  taking  and  sale  were  effective  as  matter  of  law 
to  discharge  the  lien  of  the  first  mortgage  by  withdrawing 
the  property  from  its  operation.  It  is  undoubtedly  true  that 
for  most  purposes  tne  foreclosure  of  a  mortgage  by  sale  ex- 
hausts the  lien  of  the  mortgage  foreclosed,  and  severs  the 
connection  between  it  and  the  property  mortgaged.  But  this 
>R  not  true  as  to  subsequent  encumbrancers  who  have  a  right 
to  redeem.  They  must  redeem  from  the  mortgage  and  can- 
act  redeem  from  the  sale:   Bradley  v.  Snyder^  14  111.  263;  68 
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I.  Dec.  664,  and  note.    In  this  case,  without  flaying  how  it 
^•rould  be  if  the  facts  were  otherwise,  the  property  having 
in  purchased  by  the  mortgagees,  and,  for  aught  that  ap- 
tars,  being  still  in  their  possession,  the  plaintiff's  right  to 
reileem  from  the  first  mortgage  was  not  affected  by  the  fore- 
closure of  the  second  mortgage,  and  as  to  him  such  foreclosure 
^vas  not  effective  as  matter  of  law  to  discharge  the  lien  of  the 
^rst  mortgage  by  withdrawing  the  property  from  its  operation; 
lience  that  mortgage  may  be  set  up  against  him  notwithstand- 
&Dg  such  foreclosure. 

As  to  presuming  that  the  county  court  inferred  from  the 
fiBtcts  found  that  the  parties  intended  to  discharge  the  first 
mortgage  —  if  indeed  were  we  at  liberty  to  thus  presume  in 
^ew  of  the  statute  requiring  the  facts  on  which  the  judg- 
ment was  rendered  to  be  reduced  to  writing  and  prohibiting 
other  or  different  facts  at  issue  from  being  incorporated  into 
tbe  exceptions — it  is  sufficient  to  say  that  the  facts  found  do 
not  show  that  the  county  court  ought  to  have  drawn  such  in* 
ference,  as  is  shown  by  what  has  been  said,  and  therefore  we 
cannot  presume  that  it  did  draw  such  inferencei  Pratt  ▼•  Pag€f 
«2  Vt  18. 

Judgment  reversed  and  judgment  for  the  defendants, 

MoRTOAOBS  —  DisoRABOX.  —  A  mortgage  li  diicharged  only  by  payment 
er  release,  and  not  by  a  change  in  or  renewal  of  the  note  whioh  the  mort* 
fafe  was  given  to  seonre:  Bunker  v,  Barrtm,  79  Me.  62;  1  Am.  St.  Bep.  2S2; 
and  note;  Dunham  ▼.  Dey^  16  Johns.  554;  S  Anu  Dea  282;  DumeU  t. 
TerUegge^  23  lad.  397;  85  Am.  Dec.  466,  and  extended  note;  RM  v.  Aber^ 
fMCi^»  77  Iowa,  438;  Hinion  r.  Ferrebee,  107  N,  a  164. 

MoBTGAOM  -^  RxLSASB  ov  FiBST  BT  TAKHfo  Sboobd.  —The  taking  of  a 
eooond  mortgage  to  seonre  the  same  debt  secured  by  a  first  mortgage,  and 
vpoQ  tho  same  property,  does  not  discharge  the  lien  of  the  first  mortgagot 
Howard  t.  Fini  NaJL  Bamk,  44  Kan.  649;  Poudw  t.  BUzinger,  119  Ind.  697. 
The  simultaneity  of  release  of  one  mortgage  and  the  giving  of  another  on 
the  same  property  to  the  same  mortgagee  does  aroid  the  loas  of  the  first 
mortgage  lien  by  the  releases  WooUen  t.  HUlen,  9  OilL  186;  62  Am.  Deo. 
090^  and  notei. 

Mobtoaobs  —  FoBBCLOsirBB  —  Rsdbmftiov  bt  Subsbqubnt  Encux* 
BBAB0B8:  See  extended  note  to  Horn  t.  IndkinapoiU  NaL  Bank,  21  Am.  St. 
Bepti  247.  The  lien  of  a  mortgage  it  not  exhausted  by  foreolosure  and 
Mle  of  tbe  mortgaged  premises,  when  the  owners  of  the  eqnity  of  redemp- 
tion Mok  to  redeem;  it  is  from  the  mortgage,  and  not  the  sale  nnder  its 
Mimikgr.  Ba^dsr.  14  HI.  26S;  68  Am.  Deo.  66<  and  extended  notob 
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WiLoox  V.  Moon. 

(M  Vjebmomt,  4S0,] 

Lnn.— 'Bnnxnra  a  LiBiLotrs  Communication  «o  a  Haxbimd  Womav 
BnrMniio  Hxesblv,  inoloied  in  a  Maled  earelope,  is  not  a  pabUe*- 
timi  of  th«  liboL  If  sho  showi  it  to  h«r  hosbaod,  thii  is  her  own  a«^ 
lor  whioh  the  eender  is  not  answerable. 

AonoN  for  libel.  The  alleged  libel  consisted  of  a  oommii* 
■IcaiioQ  inclosed  by  the  defendant  in  a  sealed  enyelope,  and 
addressed  to  plaintiff,  who  was  a  married  woman.  Her 
husband  got  the  communicatiou  from  the  post  oflSce,  and 
handed  it  to  his  wife,  whereupon  she  broke  the  seal,  and  ther 
read  it  together.  The  qnestion  was  whether  this  constituted 
a  publication  of  the  libel;  and  the  trial  court  having  mled  it 
did,  the  defendant  excepted,  and  caused  the  exception  to  be 
certified  to  the  supreme  court,  to  be  there  passed  upon  beCwa 
final  judgment 

/•  0.  Baheff  for  the  defendant 

Waterman^  Martin^  and  HiU^  for  the  plidntifll 

Taft,  J.    When  this  case  was  before  the  court  at  the  Feb» 
ruary  term,  1891,  Munson,  J.  in  the  opinion  said:  ^It  is  true 
that  a  communication  to  the  plaintiff  wife  by  a  letter  so 
transmitted  as  not  to  be  seen  by  others  would  not  be  such  a 
publication  as  would  sustain  an  action '':    Wilcox  ▼.  Moon^ 
63  Vt  481.    To  entitle  the  plaintiff  to  recover,  publicatioQ 
to  some  third  party  must  be  shown,  and  so  sending  a  libel- 
ous letter  to  the  plaintiff,  who  received  it  unopened,  is  no 
evidence  of  publication.    The  gist  of  the  action  is  the  injury 
to  the  plaintiff's  reputation,   which  consists  in  the  good 
opinion  of  her  fellow  citizens.     If  third  persons  have  no 
knowledge  of  the  libel,  she  has  sustained  no  injury  to  her 
reputation.    If  the  defendant  did  not  publish  the  libel  to 
third  parties,  he  has  committed  no  wrong  for  which  he  is 
liable  in  a  civil  action.    The  defendant  is  not  liable  for  a 
publication  by  the  plaintiff,  for  it  is  not  the  defendant's  act 
As  stated,  if  a  man  write  a  libelous  letter,  and  deliver  it  to 
the  party  himself,  it  is  no  publication;  sending  a  sealed  let- 
ter, if  nothing  more  is  shown,  is  the  same  as  a  delivery  to  the 
party.    Sending  an  unsealed  letter  by  a  messenger  who  reads 
it  is  evidence  of  a  publication.    Sending  one  to  a  party  who 
cannot  read,  and  this  is  known  to  the  sender,  and  the  party 
to  whom  it  is  sent  from  necessity  procures  another  to  rsad 
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k,  11  likewise  evidence  of  publication;  ao  le  sending  such  a 
letter  to  one  whose  clerk  is  in  the  habit  of  opening  and  read* 
Ing  bis  letters,  and  this  habit  is  known  to  the  sender,  and 
whose  clerk  does  in  fact  open  and  read  it.  These  exceptions 
to  the  general  rule  seem  to  be  based  upon  the  principle  that 
the  letter  is  sent  with  the  intent,  on  the  part  of  the  sender, 
that,  without  any  act  of  the  person  to  whom  it  is  sent,  or  from 
his  necessity,  if  an  illiterate  person,  it  must  or  may  be  read 
hj  a  third  person.  The  letter  in  question  was  sealed,  sent  by 
the  poety  and  received  by  the  plaintifif  unopened.  Showing  it 
by  the  plaintiff  to  her  husband  was  her  own  act,  not  that  of 
the  defendant  There  was  no  testimony  in  the  case  tending 
to  show  knowledge  in  the  defendant  that  plaintiff's  husband 
was  ever  in  the  habit  of  opening  and  reading  the  plaintiff's 
correspondence.  In  respect  of  the  publication  of  a  libel,  hus- 
band and  wife  are  distinct  persons,  and  so  a  publication  to  a 
wife  sustains  an  action  in  favor  of  the  husband:  See  Wilcox 
▼.  Moon^  61  Vt  484.  The  husband  in  this  case  had  no  legal 
right  to  the  letter  addressed  to  the  plaintiff.  In  these  modern 
days,  when  tendency  is  to  regard  husband  and  wife  as  dis* 
tinet  persons,  we  are  not  inclined  to  return  to  the  ancient 
legal  fiction  regarding  them  as  one.  If  the  twain  were  one, 
then,  when  the  husband  read  the  letter,  no  third  person  saw 
it;  only  the  plaintiff  herself  read  it.  A  libel  sent  to  the  wife, 
and  shown  by  her  to  her  husband,  is  a  publication  by  the 
wife,  not  by  the  sender.  There  was  nothing  in  the  testimony 
tending  to  show  a  publication  by  the  defendant,  nor  that  he 
intended  the  letter  should  or  might  be  read  by  anyone  before 
it  reached  the  plaintiff's  hands,  or  by  a  third  person  from 
necessity  afterwards.  The  ruling  that  the  facts  stated  would 
oonstitute  a  publication  was  erroneous,  and  the  cause  is  re- 
manded.   

LmL — Swfiorator  or  Pobuoation.  — VotMtm  lies  for  a  libel  pab- 
Uahad  only  by  writing  and  mailing  it  to  the  plaintiffi  SpaiU  t.  Poundstome^ 
87  Ind.  522;  44  Am.  Rep.  773;  AfxtUnaire  t.  Booa^  43  La.  Ann.  842;  and  il 
does  not  conetitute  a  pnblicatioa  by  the  defendant  thongh  the  plaintiff  after- 
wards makea  the  contents  0I  the  letter  known  to  other  partlesi  FonvUle  v. 
MeNtate,  Dnd.  (&  O.)  303;  31  Am.  Deo.  6S6,  and  note.  Bat  the  sender  of  a 
libeloQs  letter  is  liable  for  its  farther  pnblioation  by  the  reoeirer,  if  snoli 
farther  publication  was  a  probable  conseqneace  of  sending  iti  Miller  r.  BulUrt 
•  Cash.  71;  62  Am.  Deo.  768»  and  note.  Where  a  complaint  for  libel  alleges 
that  the  defendant  did  "compose  and  publish  "  certain  matters  concerning 
ikm  plaintiff  and  then  sets  out  the  libelous  matter  addressed  directly  to  the 
yfaint^g,  it  is  saffident  on  general  demurrer,  for  while  the  libel  is  addressed 
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le  the  plaintiff  it  may  hav*  bean  oommanleated  to  other  ponons  and  thai 
pabliah«d:  Wikox  w.  Moon,  6S  Vt.  481.  To  oooatitBto  the  pablioation  of  « 
libelottt  lettor«  tfao  oootanti  nood  not  bo  mado  known  to  the  pnblie  generally. 
Ik  ia  enongh  if  th^  were  made  known  to  a  aingle  perMni  Adamm  ▼• 
17  Qratk  250|  M  Am.  Pe&  450^  and  nota^ 


MoCaskbb  V.  Enbight. 

IMEVBBlloifT,  4ML] 

BflUBWOi  ov  Onns  TnAmionoNa  —  When  there  ia  a  qneetion  whether  an 
aot  ie  aooidental  or  intentional,  the  faet  that  it  forme  part  of  a  aeriee  ef 
dmilar  ooenrreneee,  in  eaeh  of  whieh  the  peraon  doing  the  aot  ia  oon* 
eemed,  ia  relerant 

^MAUDS^  EviDBVOi  OF  Othbb  FRAUDUi^KTr  TRAHflAcnoxs.  —  If  an  aol  if 
elaimed  to  be  frandaleat»  oTidenoe  of  other  eimilar  fraudulent  aeta  ia  ad^ 
miaaible  if  they  were  oommitted  at  or  about  the  eame  time  and  ^e  eamo 
■MtiTo  may  reaeooably  bo  anppooed  to  eziat  for  all  of  them. 

AasuHPBiT  on  a  promissory  note.  Verdict  and  judgment  lor 
the  plaintifll 

/.  O.  Enrighlt^  for  the  defendant 

O€org$  L.  Fletcher^  for  the  plaintifll 

RowELLi  X  The  defendant's  testimonj  tended  to  show 
that  nothing  was  said  about  his  giving  a  note  for  the  cloth; 
that  he  did  not  intend  to  give  a  note  for  it,  and  did  not  sup- 
pose he  did,  bnt  supposed  he  was  giving  an  obligation  em- 
bodying the  contract,  which  was,  to  pay  for  the  cloth  in  three 
months  if  he  had  then  sold  it,  but  if  not,  then  to  pay  far  what 
he  had  sold,  return  the  rest,  and  receive  back  his  obligation; 
that  O'Brine,  the  payee  of  the  note,  wroto  the  paper  he  signed, 
but  did  not  read  it  to  him,  nor  did  he  read  it  himself,  but  took 
O'Brine's  statement  as  to  what  it  was;  that  when  his  wife  in« 
dorsad  the  paper  at  O'Brine's  request,  to  show  that  the  sale 
was  made  to  the  head  of  a  family,  she  attempted  to  see  its 
face,  but  was  prevented  by  O'Brine.  His  testimony  further 
tonded  to  show  that  he  sold  none  of  the  cloth,  and  saw  no 
more  of  O'Brine,  and  that  the  next  he  heard  about  it  was  on 
August  4, 1890,  when  he  received  a  letter  from  the  plaintiff^ 
calling  Urn  to  go  to  the  bank  in  Chester  and  pay  the  nole^ 
which  was  the  first  time  he  understood  he  had  given  a  note. 

The  defendant  claimed  as  matter  of  defense  that  he  was 
•defrauded  in  giving  a  note  instead  of  an  obligation  embody- 
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ing  the  ooniract;  and  on  that  question  O'Brine's  intent  in  the 
premises  was  material  and  relevant. 

The  defendant  does  not  claim  in  argument  that  the  testi* 
mony  in  the  case  impeached  the  note  so  as  to  cast  the  burden 
«n  the  plaintiffs  to  show  that  they  were  bona  fide  holders  of 
it,  but  complains  of  the  exclusion  of  depositions  offered  bj 
him  to  show  prior  similar  fraudulent  transactions  on  the  part 
of  O'Brine,  had  with  other  parties,  whereof  the  plaintiffs  had 
knowledge  before  they  bought  the  note  in  snit.  One  of  those 
depositions  tends  to  show  that  O'Brine  got  the  deponent's 
note  for  cloth  when  the  deponent  supposed  he  was  giving  an 
obligation  entirely  different  in  terms  and  legal  effect;  that  he 
saw  no  more  of  O'Brine;  and  that  the  plaintiffs  afterwards 
sued  him  on  the  note.  Another  deposition  tends  to  show  that 
O' Brine  got  the  deponent's  note  for  cloth  on  the  strength  of 
representing  that  he  had  twelve  tailors  following  him,  cutting 
and  making,  who  would  be  along  the  then  next  week  and 
**  board  it  all  out,"  and  perhaps  more;  that  the  twelve  tailors 
did  not  come;  O'Brine  was  seen  no  more,  and  the  next  depo- 
nent knew  he  received  a  letter  from  the  plaintiffs  that  they 
held  the  note,  and  were  innocent  purchasers  thereof. 

It  is  immaterial  for  present  purposes  whether  those  deposi* 
lions  show  that  the  plaintiffs  knew  about  the  transactions 
therein  related  or  not  when  they  bought  the  note  in  suit,  for 
if  they  were  relevant  to  show  a  fraudulent  intent  on  the  part 
of  O'Brine  in  obtaining  the  defendant's  note  instead  of  his 
obligation  embodying  the  contract,  they  should  have  been 
'  Admitted,  as  they,  with  the  testimony  in  the  case,  would  so 
Car  have  impeached  the  note  for  fraud  in  obtaining  it  as  to 
east  the  burden  on  the  plaintiffs  to  show  that  they  were  bona 
fide  holders. 

The  plaintiffs  claim  that  the  testimony  contained  in  these 
depositions  is  too  remote,  and  invoke  the  rule  that  inferences 
cannot  be  drawn  from  one  transaction  to  another  that  is  not 
epecifically  connected  with  it  merely  because  the  two  resem- 
ble each  other;  that  they  must  be  linked  together  by  the  chain 
of  cause  and  effect  in  some  assignable  way  before  you  can 
draw  the  inference.  But  this,  like  most  general  rules,  has  its 
exceptions,  and  one  exception  is  in  respect  of  facts  showing 
system,  which  Mr.  Justice  Stephen  formulates  thus:  When 
there  is  a  question  whether  an  act  was  accidental  or  inten- 
tional, the  fact  that  such  act  forms  part  of  a  series  of  similar 
eocarrenees,  in  each  of  which  the  person  doing  the  act  waa 
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oonoerned,  is  deemed  to  be  releyant:  Digby  oo  BTidenoe, 
12.  This  exception  is  variously  stated,  bat  well  recognii 
both  in  this  state  and  elsewhere.  Thus,  in  Castle  t.  BuUard^ 
28  How.  172, 186,  it  is  said  that  the  decided  cases  have  estab- 
lished the  doctrine  that  cases  of  fraud  are  among  the  well« 
reoognised  exceptions  to  the  general  rule  that  o(her  wrongful 
mots  <tf  the  defendant  are  not  admissible  on  the  trial  of  the 
particular  charge  immediately  involved  in  the  issue;  that 
similar  fraudalent  acts  are  admissible  if  committed  at  or 
about  the  same  time,  and  when  the  same  motive  may  reason- 
ably be  supposed  to  exist,  with  a  view  to  establish  the  intent 
of  the  defendant  in  respect  to  the  matters  charged  against  him 
in  the  declaration;  that  some  of  the  decisions  go  further,  and 
hold  that  such  evidence  is  admissible  as  affording  a  ground 
of  presumption  to  prove  the  main  charge:  EattvMn  v.  Premo^ 
49  Vt.  855;  24  Am.  Rep.  142;  Bradley  Fertilizer  Co.  v.  Fuller^ 
68  Vt.  816,  are  full  authority  in  this  state  for  the  exception. 

No  claim  is  made  that  the  transactions  disclosed  by  the 
depositions  were  too  remote  in  point  of  time.  The  depositiona 
were  admissible  for  the  purpose  above  indicated,  and  their  ex« 
elusion  was  error. 

As  the  point  was  not  made  in  argument,  wa  express  no 
opinion  as  to  the  impeaching  quality  of  the  testimony  in  the 
case. 

Judgment  reversed  and  cause  remanded. 


Svmsiroa  ot  Oram  Fbacdulbmt  TaANSAcnoiia.  -*  When  a  pareht 
slained  feo  hav«  been  fraadaleal,  aridaaoo  of  distinefc  frmadalent  parohi 
Bade  at  or  aboat  the  ■ama  time  as  the  purchase  andar  oootidaratioii,  ia  ad- 
■iinibla:  Oarify.  Hotailing,  1  Hill,  311;  37  Am.  Deo.  323,  and  aqpeeiaUy  note 
with  oaaai  aoUeoted;  Bcutmim  v.  Pram,  49  Vt.  355;  24  Am.  Bap.  142.  To 
■how  the  fraadnlent  intent  with  whioh  oartdn  representations  were  made, 
avidenoe  of  other  frandulent  representatioas  of  a  similar  oharaeter  made  by 
the  same  person  and  aboat  the  same  time  are  admissible:  PerUmi  r.  Fromi, 
47  N.  H.  387;  03  Am.  Dee.  449;  bat  saoh  other  transaotions  most  be  so  near 
to  the  one  In  salt  in  point  of  time,  and  so  like  it  in  other  relations»  that  the 
same  fraudulent  motive  may  reasonably  be  imputed  to  all:  Hatt  t.  Na^flar^ 
18  N.  Y.  588;  75  Am.  Deo.  269,  and  note.  But  see  McKay  r,  BtuteO,  3  Wash. 
378, 28  AnL  St.  Bep.  44,  whara  it  was  held  that  eTidenoe  of  aimikr  baadti* 
lent  rspiasantations  made  to  a  third  party  hi  a  Mmilar  hut  distiaot 
Hoa  li  lBadmi«ible» 
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Hawlbt  v.  Shbldov. 

[M  ynvoiiT,  40L] 

'ATSBOtamn  V  a  channel  or  oftn«l  for  tho  oonTojanoo  of  water,  part!< 
Urly  in  draining  lands;  and  may  bo  natural  or  artifical.  It  oonsitta  of 
bod,  banko,  and  water,  though  the  water  need  not  flow  oontinnonely. 
There  mnst  be  a  diatinot  channel  with  well-defined  banke  cut  through 
the  turf  aad  into  the  soil  by  the  flow  of  the  water,  presenting  on  a  casual 
ghuioe  to  erery  eye  the  unmistakable  oTidenoe  d  the  frequent  action  of 
maning  water,  and  not  a  mere  depression. 
'^enmooTnam  —  TmuinATion  of.  —  If  a  watercourse  runs  to  a  point  and 
there  spreads  orer  the  adjacent  land  without  running  in  any  different 
ehannel,  it  ceases  to  be  a  watercourse,  and  one  who  by  dams  and  ether 
obstructiooa  prerenta  it  from  running  over  his  land  is  not  guilty  of  ob- 
structing a  watercourse. 

/.  C  Enright  and  /.  /.  Wilson^  for  the  plaintifTs. 

GUheri  A.  Davii,  W.  E.  Johnson^  and  Frank  H.  Clark^  for 
the  defendant 

Ttleb,  J.  The  action  In  case  for  obstructing  a  brook  or 
•tream  of  water.  When  the  plaintiffs  rested,  the  court,  on 
■ftotion,  directed  a  verdict  for  the  defendant. 

The  plaintiff's  evidence  tended  to  show  that  certain  springs 
in  the  hillside  in  their  land  ran  down  and  formed  a  small 
pond  near  the  highway  and  thence  the  water  made  its  way 
through  a  ravine  and  spread  out  upon  the  meadow  below; 
that  in  the  year  1852,  for  the  purpose  of  forming  a  channel 
for  the  water  and  of  draining  the  land  so  they  could  drive 
upon  it,  they  turned  a  furrow  through  the  ravine,  terminating 
within  ten  or  twelve  feet  of  the  line  fence  between  their  land 
and  the  defendant's;  that  it  was  a  deep  furrow  until  near  the 
lower  end,  when  it  was  shallower  and  ended  with  a  turn  to 
one  side  so  as  to  discharge  the  water  upon  the  surface  of  the 
ground;  that  the  water  that  ran  in  the  ditch  mainly  oame 
from  the  pond;  that  water  ran  in  the  ditch  all  the  year,  gen* 
orally  two  to  three  inches  deep  by  about  six  inches  wide  less 
than  that  in  dry  weather  and  considerably  more  in  case  of 
heavy  rains  and  melting  snows;  that  in  1887,  the  channel 
having  become  obstructed,  the  plaintiffs  cleared  it  out  to 
about  its  former  capacity;  that  the  water  had  no  channel 
after  it  left  the  ditch;  that  sometimes  when  low,  it  would  dis- 
appear in  the  plaintiff's  grass  land  and  not  visibly  reaoh  the 
division  line,' and  that  when  it  was  higher  it  would  overflow 
upon  the  defendant's  land;  some  of  the  witnesses  said  it 
**  soaked  through  "  the  land  between  the  end  of  the  diteh  and 
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th«  line  fence;  that  it  never  resumed  aohannel  after  it  passed 
onto  the  land  of  the  defendant;  that  the  defendant  with  soda 
and  sticks  made  an  obstruction  along  the  line  upon  hia  own 
and  the  plain tifiTs  land  and  prevented  the  water  from  entering 
upon  hie  land,  which  is  the  cause  of  action  alleged. 

The  case  must  be  governed  by  the  law  relative  to  watei^ 
ooursety  which  is  well  settled. 

We  have  seen  no  better  definition  of  a  watercourse  than 
that  given  by  Chancellor  Williamson:  Earl  v.  De  Hart,  12 
N.  J.  Eq.  280;  72  Am.  Dec.  895:  ''A  watercourse  is  a  chan- 
nel or  canal  for  conveyance  of  water,  particularly  in  draining 
lands.  It  may  be  natural,  aa  when  it  is  made  by  the  natural 
flow  of  the  water,  caused  by  the  general  superficies  of  the 
surrounding  land  from  which  the  water  is  collected  into  one 
channel;  or  it  may  be  artificial,  as  in  case  of  a  ditch  or  other 
artificial  means  used  to  divert  the  water  from  its  natural 
channel,  or  to  carry  it  from  low  lands,  from  which  it  will  not 
flow  in  consequence  of  the  natural  formation  of  the  surface  of 
the  surrounding  land.*'  Angell  on  Watercourses,  sec  4,  says 
that  a  watercourse  consists  of  bed,  banks,  and  water,  though 
the  water  need  not  flow  continuously;  that  many  watercourses 
are  sometimes  dry.  There  must  be  a  distinct  channel,  the 
bed  of  the  stream,  with  well-defined  banks,  cut  through  the 
turf  and  into  the  soil  by  the  flowing  of  the  water,  presenting 
on  a  casual  glance  to  every  eye  the  unmistakable  evidences 
of  the  frequent  action  of  running  water,  and  not  a  mere  de- 
pression: Gibbi  T.  Williams,  25  Kan.  214;  37  Am.  Rep.  241. 

This  stream,  small  as  the  evidence  tended  to  show  it  was, 
and  small  as  was  its  channel,  clearly  falls  within  the  legal 
definition  of  a  watercourse.  Its  beginning  was  at  the  point 
where  it  first  received  the  percolating  water  of  the  ravine  and 
sent  it  down  towards  the  meadow  in  one  course;  its  terminus 
was  at  the  point  where  the  furrow  ran  out  and  the  water  waa 
discharged  upon  the  meadow  near  the  defendant's  land. 

By  reason  of  the  nature  or  conformation  of  the  soil,  water 
sometimes  leaves  its  channel,  and  after  spreading  over  a  wide 
space  without  apparent  banks,  flows  a  considerable  distance 
and  again  takes  a  regular  channel,  yet  it  maintains  its  char- 
acter as  a  watercourse:  Macomber  v.  Godfrey^  108  Mass.  219; 
11  Am.  Rep.  314;  GiUeti  v.  Johnson,  30  Conn.  180.  But  in 
this  case  none  of  the  plaintiff's  evidence  tended  to  show  that 
the  water  ever  found  a  channel  on  the  defendant's  land;  oa 
the  contrary,  it  was  lost  in  the  soil  near  the  division  line. 
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From  the  end  of  the  ditch  to  the  fence,  a  distance  of  ten  of 
twelve  feet,  there  was  no  channel;  all  the  witnesses  so  testify 
fied*    William  Hawley,  one  of  the  plaintiffs,  was  asked:-^ 

Q.  "  Why  did  n't  you  run  it  clear  down  to  the  line  fence  f  • 
A.  ^  I  did  n't  propose  to  throw  all  the  water  on  to  Mr.  8bel* 
don.  I  did  n't  run  it  there.  I  left  it  within  ten  feet — I  don't 
know  just  ten — ten  or  a  dozen,  and  let  it  spread  its  natural 
course.'' 

In  answer  to  the  question,  "  When  it  gets  down  to  the  end 
of  the  channel  where  does  it  go  to,"  he  said:  ^'It  spreads  off 
on  both  farms."  So  it  appears  from  his  own  testimony  that 
it  became  mere  surface  water,  and  was  squandered  when  it 
reached  the  end  of  the  ditch. 

If  this  stream  of  water  had  continued  in  a  defined  channel 
Qpon  and  over  the  defendant's  land,  he  and  the  plaintiffs 
would  have  acquired  correlative  rights  in  relation  to  it.  Each 
party  would  have  had  a  right  to  its  natural  flow,  but  upon 
the  evidence  produced  by  the  plaintiffs,  the  defendant  was 
not  guilty  of  obstructing  a  brook  or  stream  of  water,  and  the 
court  below  properly  directed  a  verdict  in  his  favor. 

Judgment  affirmed.  

Watercovbsi  —  Dinnrnoir,  — A  watereonrse  it  a  ttream  of  water,  nsn* 
aUy  flowing  in  a  particalar  direction,  ¥rith  well-defiued  banka  and  channtilj: 
^•msiuMM  ▼.  Wmterg,  21  Or.  36;  2S  Am.  St  Rep.  727,  and  note.  For  a  water- 
eonrso  thero  must  be  a  ehannei  a  bed  to  the  stream,  and  not  merely  lowland 
er  a  alongh  dver  which  water  flowa:  Chicago  etc.  R,  R,  Co.  t.  Momw,  42  Kan. 
»•.  See  Macomber  r.  Godfrey.  108  Man.  219,  11  Am.  Kep.  S49^  oited  i» 
^be  opinion  to  the  leading  oaaei 


Caswell  v.  Gaswelu 

[M  VsaMOMT,  667.] 
DlTOBOB  BlOAUaB   OF    IlfPBUONlfBIlT  OV  ▲   HUSBAHD  OV  A  OoVTICnoir  OV 

A  Fblovt  will  not  be  granted  if,  at  the  time  the  marriage  was  con* 
tracted,  he  had  already  been  conricted  of  such  felony  and  this  fact  wae 
known  to  the  wife. 

Suit  for  divorce.  Plaintiff,  after  occupying  meretricious 
relations  with  the  defendant,  married  another  man  whom  the 
defendant  killed  on  the  day  after  such  marriage,  and  for  this 
homicide  he  was  tried  and  convicted  of  murder  in  the  second 
degree.  After  such  conviction,  but  before  his  sentence,  the 
plaintiff  married  him.    He  was  subsequently  sentenced  to 
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state  priaon  for  life,  and  plaintiff  thereafter  commenoed  tliia 
miit  for  divorce,    Jadgment  for  the  defendanii 

8.  C.  ShurtUffj  fixr  the  petitionee. 

Taft,  J.  To  entitle  one  to  relief  in  a  divorce  court  the 
partj  mast  come  with  clean  hands.  It  is  a  general  doctrine 
that  a  man  shall  not  complain  of  what  he  knew  or  might 
have  known  at  the  time  of  the  marriage.  At  the  time  of  the 
marriage  the  libelant  knew,  or  had  good  reason  to  believe, 
that  the  libelee  would  be  sentenced  to  life  imprisonment  in 
the  state  prison  under  a  prior  conviction  of  murder.  When 
one  marries  a  state  prison  convict  it  is  trifling  with  the  law 
for  the  partj  to  say  she  did  not  know  that  sentence  would 
follow  conviction.  A  slight  delay  would  have  given  the 
knowledge. 

The  decree  is  affirmed.  ^ 

IhvoaoB— OAvn  Khowv  io  LnvLAirr  at  Tnn  of  MiRsiAot.  —  A  am 
cMiBofc  avoid  a  marriage  on  the  Kround  that  the  woman  falsely  repreaeotid 
hanelf  to  him  as  ohaete,  and  thereby  induced  him  to  marry  her,  where  he 
knew  ihe  wae  anchatte  before  entering  into  the  marriage  oontraet:  Orthoif 
r.  (}r€kor%  97  Mms.  830;  93  Am.  Deo.  98,  and  note.  A  roan  arrested  en 
probable  oanie  and  withont  malioe,  for  sednotion,  who  marries  the  women 
to  aeenre  hie  disoharge,  oannot  have  the  marriage  avoided  upon  diacoToring 
that  he  oonld  not  have  been  ooavioted  o<  the  eednction:  Marvim  v.  Martk^ 
08  Ark.  425;  20  Am.  St.  Rep.  191,  and  note.  See  oImi  MeOuUoek  v.  MeOmU 
hch^  60  Tex.  682;  S  Am.  St  Rep.  96^  and  note  dieonaring  the  pragnanoy  el 
^e  woman  al  the  time  of  the  marriage  aa  a  ground  lor  diTOroib  • 
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Taven.  —A  ToLinrrasT  Oomflrbd  Taun  n  Vaud  and  may  be  eaforeed 
ia  equity  though  the  beneAoiary  did  not  assent  to  nor  havo  notioe  of  it. 

Xavna  —  Iv  a  Vatku  Dapoerra  Mohbt  xv  ▲  Satxhcm  Banc  dt  thb  Namb 
ov  an  Soa,  designates  himself  as  trustee,  and  takes  a  deposit  book  in 
Ike  name  of  suoh  son  and  himself  as  trusteoi  this  transeetioQ  oreates  a 
▼olnntary  trust  in  faror  of  the  son,  though  the  father  retains 
of  the  book,  depositing  other  moneys  thorson  and  drawing  out 
anms  as  trustee. 

VoLir^TAaT  Taum — Btidbkos.  — If  a  father  deposits  money  in  bank  hi 
the  name  of  hit  son  designating  himself  as  trustee,  his  subsequent  de^ 
larations  are  not  admiasible  for  the  purpoee  of  showing  that  he  did  ael 
Intend  to  ereate  a  trust  in  favor  of  his  son. 

Bni^BHca.  —  Dbglabatioms  of  ▲  Dkcxasbd  Pbbsov  ars  admiesible  fai  eri* 
agmnst  thflM  who  claim  in  the  interest  or  right  of  anoh  dooedeni 
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Iktebpleader  by  a  savings  bank  to  determine  to  whom  a 
deposit  should  be  paid.     Samuel  Albee  having  on  deposit  in 
4lie  bank  a  sum  in  excess  of  three  thousand  dollars,  was  ad- 
vised by  the  treasurer  of  the  bank  that  all  deposits  in  excess 
of  two  thousand  dollars  would  be  taxed  against  the  depositor, 
mnd  that  a  payment  of  that  tax  might  probably  be  avoided 
by  transferring  a  portion  of  the  deposit  to  the  name  of  another 
person^    A  few  dayd  afterwards  he  drew  the  sum  of  sixteen 
hundred  dollars,  and  deposited  it  in  the  name  of  his  soQ| 
Charles  P.  Albee,  Samuel  Albee,  trustee,  informing  the  treas- 
urer of  the  bank  that  the  transfer  was  made  to  avoid  taxa- 
tion.   The  father  received  a  deposit  book  in  which  were  the 
following  entries:  **  No.  6362.    Charles  P.  Albee  of  Rocking* 
kam,  Vermont,  in  account  with  Connectisut  River  Savings 
Bank."    ^*  Connecticut  River  Savings  Bank  in  account  with 
Charles  P.  Albee,  Samuel  Albee,  trustee.''    The  deposit  book 
was  taken  by  the  father  and  kept  among  his  private  papers 
tintil  the  time  of  his  death.     He  deposited  various  other 
aaoneys  thereon  and  at  different  times  withdrew  various  sums. 
After  the  father's  death,  the  money  was  claimed  by  his  ad^ 
ministrator  and  by  the  son,  Charles  P.  Albee.    Charles  8.  Al- 
bee, son  of  Charles  P.  Albee,  was  permitted  to  testify  thai 
previous  to  the  death  of  Samnel  Albee  he  stated  that  he  had 
been  over  to  Charleston  and  made  a  deposit  in  the  bank  there 
in  the  name  and  for  the  benefit  of  Charles  P.  Albee.    Ruth  Mo- 
Quaid,  Simon  Albee,  and  Harry  Albee  were  permitted,  subject 
to  objection,  to  testify  to  conversations  in  which  Samuel  Albee 
had  told  them  that  the  money  deposited  in  the  name  ol 
Charles  P.  Albee  watf  his  money  as  much  as  any  other  money 
be  had  and  was  under  his  oontroL 

Oeorge  A.  Weston^  Qilberi .  A.  DavU^  WaUnnan^  Martin^ 
for  the  defendants. 


Thompson,  J.  1.  A  completed  trust,  although  voluntary, 
is  valid  and  may  be  enforced  in  equity.  It  is  not  essential  to 
its  validity  that  the  beneficiary  jhould  have  had  notice  of  its 
creation  or  have  assented  to  it.  The  owner  and  donor  of  per. 
sonal  property  may  create  a  perfect,  or  complete  trust,  by  his 
unequivocal  declaration  in  writing  or  by  parol,  that  he  him* 
self  holds  such  property  in  trust  for  the  purposes  named. 
The  trust  is  equally  valid  whether  he  constitutes  liimself,  or 
another  person,  the  trustee.  ^*  He  need  not  in  express  terms 
declare  himself  trustee,  but  he  must  do  something  equivalenl* 

AM.8T.  Rep.,  Vou  XXXm.— 60 
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to  it|  and  QM  axpressions  which  have  that  meaning."  Tte 
Ml  creating  the  trust  must  be  consummated  and  not  rest  in 
flMft  intention,  **  It  must  appear  from  written  or  oral  deelara- 
tions,  from  the  nature  of  the  transactions,  the  relation  of  the 
parties,  and  the  purpose  of  the  gift|  that  the  fiduciarj  relation 
If  completely  established/'  This  is  the  rule  whether  the 
donor  makes  himself  or  another  person  the  trustee.  If  be 
constitutes  himself  trustee  it  is  not  necessarj  as  between  him- 
self and  the  beneficiary,  that  he  should  part  with  the  posses 
skm  of  the  trust  property.  *^  If  the  donor  retains  the  legal 
title  but  effectually  declares  himself  a  trustee  for  the  donee, 
thus  dothing  the  donee  with  the  beneficial  estate,  the  gift  is 
Talid  although  Toluntary;  the  donee's  rights  are  perfect  and 
equity  will  enforce  them  against  the  donor,  and  all  persons 
claiming  under  him  as  volunteers."  The  trust  once  created 
cannot  be  revoked  by  the  donor,  unless  the  power  of  revoca- 
tion If  reserved  by  the  donor,  when  he  created  it^  **  A  volun- 
tary trust  which  *is  still  executory,  incomplete,  imperfect,  or 
promissory,  will  neither  be  enforced  nor  aided."  ^  If  the  in- 
tention is  to  make  such  a  transfer  as  would  constitute  a  dft, 
but  the  transaction  is  imperfect  for  this  purpose,  the  court 
will  not  hold  the  intended  transfer  to  operate  as  a  declaration 
of  trust;  *  for  then  every  imperfect  instrument  would  be  nittde 
•flbctual  by  being  converted  into  a  perfect  trust.' " 

Such  is  the  general  doctrine  in  regard  to  voluntary  trusts 
•f  laid  down  by  elementary  writers  on  the  subject,  and  as 
enunciated  by  the  courts  in  the  best  considered  and  leadmg 
cases  in  which  it  has  been  discussed:  2  Pomeroy's  Equity 
Jurisprudence  Ist  ed.  sees.  996-998;  Perry  on  Trusts  and 
Trustees,  1st  ed.,  sees.  96-99,  104,  105;  Adams'  Equity,  6th 
Am.  ed.  194;  Ex  parU  Pye^  18  Ves.  Jr.  149;  Milroy  v.  Xord,  4 
De  Gez,  F.  A  J.  264;  Kekewieh  v.  Manning^  1  De  Qex,  M.  A 
0.(176;  EUism  v.  EUiionj  1  Lead.  Cas.  Bq.,  3d  Am.  ed.  297, 
and  notes;  Richards  v.  Delhridge^  L.  R.  18  Eq.  11;  HeariUff 
V.  NiekoUwiy  L.  R.  19  Eq.  233;  11  Eng.  Repts.  (Moak's  notes) 
816;  J<me$  v.  Lock,  L.  R.  1  Ch.  26;  Martin  v.  Funk,  76  N.  Y. 
184;  81  Am.  Rep.  446;  Young  v.  Young,  80  N.  Y.  422;  36  Am. 
Rep.  684;  EOaU  of  Webb,  49  Cal.  541;  Ston$  v.  Haek$U,  12 
Gray,  227;  Urann  v.  Coat6$,  109  Mass.  581;  Oerrish  v.  Nem 
Bedford  Sav.  Inst.^  128  Mass.  159;  85  Am.  Rep.  365;  jBay  v. 
Bimmtme^  11  R.  L  266;  23  Am.  Rep.  44,  and  note;  Minor  v. 
Rogers,  40  Conn.  612;  16  Am.  Rep.  69:  Taylor  v.  Henry,  48 
Md.  650;  80  Am.  Rep.  486;  In  re  Oaffney's  Estate,  146  Pa.  St 
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49;  P&p$  T.  BuHingion  8av.  Banh^  56  Vt  284;  48  Am.  Bep. 
781;  Sargeni  t.  Baldwin,  60  Vt  17. 

TImm  are  onlj  a  few  of  the  manj  eaaea  bearing  upon  this 
mbjeeiy  but  thej  Biifficientlj  iUastrate  it  A  large  nambor 
are  oollected  in  note  1  to  see.  997  of  PomeroT'i  Equity  Jarie- 
pradenee,  let  ed. 

In  the  ease  at  bar,  Saronel  Albee  deposited  in  the  Conneeti* 
•nt  RiTer  Sarings  Bank  sixteen  hundred  dollars  in  the  name 
of  his  son,  the  defendant,  Charles  P.  AlbeOi  naming  himself 
trustee.  The  treasurer  of  the  bank  at  the  same  time  delirered 
to  Samuel  Albee  a  deposit  book,  on  the  outside  oorer  of  whioh 
was  the  entry:  ^No.  5862.  Charles  P.  Albee,  of  Rocking* 
ham,  Vt,  in  aoct  with  Conn.  River  Savings  Bank,*'  and  in 
the  book  is  this  entry:  ^'Conn.  River  Savings  Bank  in  aoot 
with  Charles  P.  Albee  (Samuel  Albee,  trustee).''  *^Deo.  11, 
1878,  deposit,  $1,600."  This  book  was  retained  by  Samuel 
Albee  until  his  death.  While  he  held  this  book  and  after  the 
flfit  deposit  he  made  one  deposit  to  this  aceount,  and  on  sev« 
oral  oocasions  drew  various  sums  of  money  firom  it,  receipting 
therefor  as  trustee.  In  form  at  least  this  transaction  created 
a  voluntary  trust  in  favor  of  Charles  P.  Albee  by  Samuel 
Albee,  in  whioh  the  latter  constituted  and  declared  himself 
to  be  the  trustee.  The  fact  that  he  stated  that  he  made  the 
transfer  to  avoid  taxation  does  not  negate  the  idea  that  he 
also  intended  to  create  a  trust  for  the  benefit  of  Charles  P., 
bat  on  the  contrary  it  is  perfectly  consistent  with  that  pur- 
pose. The  retention  of  the  book  is  not  inconsistent  with  this 
construction.  If  there  was  a  trust,  he  mast  be  deemed  to 
have  retained  it  as  trustee.  In  Martin  v.  Funk,  75  N.  Y.  184, 
81  Am.  Rep.  446,  it  is  said:  '^ There  are  many  cases  where  the 
instrument  creating  the  trust  has  been  retained  by  the  author 
until  his  death,  especially  where  he  made  himself  the  trustee, 
and  yet  the  trust  sustained."  Such  fact,  among  others,  has 
been  considered  on  the  question  of  intent,  in  those  courts  which 
hold  the  creation  of  the  trust  to  be  one  of  intent  on  the  part 
of  the  alleged  donor,  although  he  may  have  made  the  deposit 
in  the  name  of  the  alleged  donee,  but  it  is  never  deemed  do. 
oisive  against  the  validity  of  the  trust 

If  the  intent  with  which  Samuel  Albee  made  this  deposit 
were  to  be  held  to  be  decisive  of  the  rights  of  the  parties  to  this 
litigation,  what  other  intent,  on  the  facts  found  from  admissi- 
ble evidence,  can  be  imputed  to  him,  than  such  as  his  acts  at 
that  time  imported?   He  directed  the  bank  to  make  the  de- 
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posit  in  the  manner  and  form  it  did,  and  he  took  the  deposit 
book,  the  Toacher,  to  himself  in  trust  for  Charles  P«  Albeeu 
There  was  no  contingency  or  uncertainty  in  the  circumstances, 
and  the  transaction  was  complete.  The  money  was  deposited 
absolutely  and  unqualifiedly  in  trust,  and  Samuel  Albee  him- 
self was  the  trustee*  So  far  as  is  disclosed  by  legal  evidence, 
he  never  said  nor  did  anything  thereafter,  inconsistent  with 
thai  transaction,  viewed  on  the  theory  that  such  a  trust  was 
intended  to  be  created  by  him.  The  fact  thai  he  deposited 
other  money  to  this  account,  and  as  trustee  drew  money  froBi 
it)  is  perfectly  consistent  with  his  being  trustee. 

We  think  there  was  a  perfect,  completed,  voluntary  trust 
treated  by  this  transaction:  Martin  v.  Funk,  75  N.  Y.  184;  31 
Am.  Rep.  446;  Ray  v.  Simmons,  11  R.  I.  266;  23  Am.  Rep. 
44|  and  note;  Minwr  T.  Rogers,  40  Conn.  512;  16  Am.  Rep.  69; 
In  re  Oaffney'e  Estate^  146  Pa.  St  49;  and  other  authorities 
there  cited. 

But  we  are  not  left  to  infer  the  intention  of  Samuel  Albes 
from  the  transaction  of  making  the  deposit,  for  very  near  and 
after  that  occurrence,  he  declared  that  he  made  the  deposit  for 
the  benefit  of  Charles  P.  We  think  a  fair  construction  of  the 
master's  original  report  is  that  he  finds  such  was  his  inten- 
tion. This  establishes  the  trust,  if  it  were  to  be  determined 
by  the  law  of  New  Hampshire  as  found  by  the  master,  and 
stated  in  BUudel  ▼.  Loeke,  52  N.  H.  238,  and  Marey  v.  Ama^ 
SMfi,  61  N.  H.  131,  60  Am.  Rep.  320,  or  in  accordance  with 
eertain  liassaohusetts  oases  oited  on  defendant  Lane's  biie( 
part  6. 

The  case  of  Pope  T.  Burlington  Sav.  Bank^  56  Vt.  284;  48 
Am.  Rep.  781,  is  distinguishable  from  this  case.  In  that  ease, 
there  was  no  declaration  of  trust,  bat  an  imperfect  gift.  The 
intestate  retained  in  himself  the  absolute  control  and  disposal 
of  the  deposit,  for  his  own  use  and  benefit,  making  it  payable 
to  himself  by  the  terms  of  the  deposit. 

SL  The  testimony  of  the  witnesses,  Ruth  McQuaid,  Simon 
Albee,  and  Harriett  Albee,  as  to  the  declarations  of  the  intes- 
tate in  respect  to  the  deposit,  and  made  after  the  trust  had 
been  created,  were  not  admissible.  ''No  such  declarations 
made  after  the  creation  of  the  trust  could  have  any  legitimate 
eflfect  upon  it: "  Ray  v.  Simmons,  11  R.  I.  266;  23  Am.  Rep. 
44,  and  note;  Mutual  Ins.  Co.  v.  DecUe,  18  Md.  26;  79  Am. 
Dec.  673;  Minor  v.  Rogers,  40  Conn.  512;  16  Am.  Rep.  69; 
BaUard  ▼.  BiUings,  2  Vt  309;  Brackett  y.  tTait,  6  Vt  411; 


Feb.  1892.]    Cohnbcticut  Rivbb  Sav.  Bark  «.  Albbb.     949 

Edgell  t.  BenneU,  7  Vt  634;  Sargeant  y.  Sargeant,  18  Vt.  871; 
Hough  T.  Barton,  20  Vt.  456;  Leland  ▼.  Famham,  26  Vt.  653^ 
Washburn  v.  Ramsdell,  17  Vt  299;  Hay  ward  Rubber  Co.  v. 
Duncklee,  80  Vt.  29;  HaUoran  v.  Whiicomb,  43  Vt  806;  Rou 
V.  »f%t(«,  60  Vt  558;  Sargent  v.  Baldwin,  60  Vt  17. 

As  before  stated  when  a  voluntary  trust  is  once  created,  it 
cannot  be  annulled  by  the  act  or  declarations  of  the  party 
creating  it,  unless  a  power  of  revocation  is  reserved  for  that 
purpose:  See  Sargent  v.  Baldwin,  60  Vt.  17,  and  cases  there 
eited.    No  such  power  was  reserved  by  Samuel  Albee. 

8.  The  testimony  of  Charles  S.  Alhee  in  reppect  to  the  deo 
larations  of  Samuel  Albee  as  to  his  intent  in  making  the  de- 
posit, and  the  reason  that  moved  him  to  do  it,  was  properly 
admitted.  **  The  declarations  of  a  trustee  can  be  given  in  evi* 
dence  to  show  how  he  held  the  estate;  that  is  in  those  statet 
where  the  trust  may  be  proved  by  parol":  Perry  on  Trusts, 
Ist  ed.,  sees.  77,  147.  **The  declarations  of  deceased  persons 
made  against  their  interest  or  right,  are  admissible  against 
those  who  claim  in  the  interest  or  right  of  such  deceased  per* 
■ens":  Wheeler  v.  Wheeler*8  Estate,  47  Vt  637,  645;  2  Saund- 
era  on  Pleading  and  Evidence,  557;  Ivat  v.  Finch^  1  Taunt 
141;  1  Oreenleaf  on  Evidence,  12th  ed.  sec.  189. 

The  decree  of  the  court  of  chancery  is  affirmed  and  cauM 
Yemanded.  ^^___ 

BvxPBiroi — Dbolarations  ot  Dkokassd  Psrsoks.  — The  declarations  of  a 
ioooasod  owner  of  land,  made  while  in  poueasion  and  in  disparagement  ol 
kia  title  are  admissible  in  evidenoe  against  him  and  those  claiming  under  hioi^ 
and  also  for  or  against  strangers:  MeLeod  ▼.  Swain,  87  Ga.  156;  27  Am.  St 
Bap.  229,  and  note;  MiUer  ▼.  Feenane,  60  N.  J.  L.  32.  The  declarations  of 
a  testator  maj  be  given  in  evidence  against  his  personal  representative! 
SwrBmH  T.  Burtburt,  128  N.  T.  420;  26  Am.  St.  Rep.  482,  and  note.  Con* 
Torsations  of  a  creditor  with  a  debtor  since  deceased,  are  admissible  in  aa 
aotion  by  the  creditors  against  the  heirs  of  the  deceased,  the  witness  and 
other  oreditors:  HtOaler  ▼.  PhiWpn,  26  S.  C.  136;  4  Am.  St.  Bep.  687.  See 
extended  note  to  Cox  t.  State,  37  Am.  Rep.  S3. 

VOLITHTAKT  TfiUnS  AltlSINQ  FROlf  THB  DlCLABATIOlTB  OB    OOHSOOT  OV 

na  SaiTLBBt  See  WWiammm  ▼.  Yager,  91  Ky.  282;  34  Am.  8k  Bep.  (NM^ 
and  extended  note^  eiting  the  principal 
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LOW  wWk  imHf  wwpoo,  p^ttng  •inply  gva  b  aol  ■■»  9BX 
villi  dMdly  w«poii,  what  eonrtitaftea,  68a 
AflBBHMBViB  vm  Lmax.  I]iVB0TSMB3n%  Mmelariai^  wbetber  fabjaol  lo^  ML 
«hMitabl«  i]ifltftatioii%  prapnty  of;  wbetbtr  ■nbJMt  to^  407«  411. 
«lMrek  property*  whotbor  sabjool  io^  408,  41L 
mmmtjf  proporty  o(  wbolber  labjoot  to^  406^  410L 
&*iiiotioa  botVMB,  aod  tazation,  410^  411. 
■Ruiiaip«l  oorporationi^  proporty  ol  oMuiot  bo  told  to  pny,  407* 
pnblio  parka,  wboibor  sabjeot  to^  410L 

pvblio  property,  bow  may  bo  ooUeotod  wboa  Impoiiod  opoot  41% 
mim  of  pablio  properly  lo  aataefy,  412,  413L 
■ehool  properly,  wbolber  labjoel  lo^  407,  412L 
•lalo  may  make  proporly  of  elale  and  mnnioipalily  tobjool  to^  406L 
•lale,  property  of  fa'nol  labjool  lo  vnleii  escpreoily  made  io  hj  olalsl^ 

400,  4ia 
United  SUIoi^  property  of  h  aol  eabjool  lo^  400. 

M^MMM  An  Bunmra,  oerliilealeo  of  depoail,  at  wbal  lino  dUumoro^ 

oerliflealoo  of  deposit^  wbolber  negotiable,  624. 

•oUeoling  agent's  liability  for  default  of,  649. 

dopoetli^  wben  general  and  wben  apeoial,  226^  S06L 

reUltons  between  banki  and  depooiton,  226^  806. 
Blahx,  aol  of  agent  fat  fllling  oontrary  to  inslniotioii%  707* 

wfilini^  «zeonled  in,  olbol  of,  700. 

OamnixBa^  damagei^  ollpnlationa  limiting  amoant  of,  890l 

roceipte  ol^  ebippert  when  presumed  to  be  boand  by  atipntalloni  In, 
OoMTOwDiva  A  FjBiOMT,  settliag  priTato  damagee  roeidling  from  a  faloaf 

ianola,  663, 
CnnnuoiOB,  independent  employer,  when  not  liable  for  aote  of,  OOflL    • 
OovTBAon^  breach  of  arisee  wben  one  party  notifiea  the  other  that  ho  vfll 
not  perform,  795. 
4amagee  for  breaoh  ol^  dnty  of  injured  party  to  keep  as  low  aa  powlMl^ 

702. 
•sooutory  right  of  one  party  to  itop  performance  of,  79& 
looal  naago  cannot  control  ezpreu  stipnlationa  of,  869. 
ftolioe  to  other  oontraoling  party  not  lo  proceed  lo  farther  eKOontioa 

of,  704. 
aniioe  lo  other  contracting  party  of  an  intention  not  to  perfom^  ri|^l  of 

person  reoeiTing,  706. 
notice  to  other  contracting  party  to  stop  work  oo,  79& 
performance  of,  right  of  one  party  to  stop,  792. 

ffof Qsal  of  one  party  to  perform  is  oqairalent  lo  preronling  performanee 
by  the  other.  79flw 
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OcnmAOiii  rifsnl  of  ono  party  to  porform,  only  mnedy  f or  !■  v 

for  dftinagat,  792. 
niuuX  of  ODO  party  to  perform  preeliidot  ih«  other  from  porfomiag 

roooTering  oontraot  prioe^  79SL 
nteiaiioo'of  cannot  arisa  from  ntra  dtdaimtioo  of  ono  party  tfial  ka 

will  Bot  perform,  792: 
feeobaioii  of  wtthoat  oooBent  of  both  partUe,  791. 
tpedflo  performanoa  of  ezeeatory,  whea  will  be  enforeed,  792. 
to  manafaetoxad  ariiole^   notioe  not  to  go  any  further  with 

nanafaotora,  796w 
CoiMfomjLTioBM,  aooeptanoe  of  eharter  by,  how  may  be  made,  175,  177* 
Aoceptance  of  charter,  eridenoe  aoffioient  to  eitablish,  177. 
•rtidei  of  incorporation,  defects  in  which  are  fatal  on  collateral 

18S,  184. 
artiolea  of  incorporation,  failare  to  file,  179. 
articlea  of  incorporation,  failare  to  record  or  file  with  secretary  of  itel^ 

179. 
■rticlea  of  incorpctatioB,  fatal  ondaaiona  therein,  179. 
•rtidea  of  incorporation,  moat  be  aigned  by  the  nnmber  of  peraoos  ffi^ 

acribed  by  lew,  178. 
trtiolea  of  incorporationt  moat  bo  signed  with  intent  to  be  aoted  apo^ 

178. 
artiolea  of  incorporation,  omlaaion  to  atate  name  of  corporation  in,  171 
artiolea  of  incorporation,  pnrpoaea  of  the  corporation  muat  be  atatod  im, 

na 

•rtielea  of  Incorporation,  pnrpoaea  o^  apeoif ying  some  pnrpoaa  not  U- 

lowed  by  law,  178. 
•rtiolee  of  incorporation,  pnrpoeea  atatod  in  addition  to  thoae  allowed 

by  uw,  na 

articles  of  incorporation,  pnrpoaea^  what  la  anfficient  atatemont  of,  174 

aollateral  attack  upon,  atatntee  permittiag,  180,  181. 

•onditiona  precedent  to  eziatence  of  charter  mnat  be  complied  witl^  177* 

•ontraota  by  to  pnrchaae  their  own  atook,  enforcement  of,  MS: 

ireditora  of,  right  to  pnrane  moneya  paid  to  pnrchaae  stock  of,  844 

arodttora  of,  when  may  attack  purchase  of  stock  by,  34a 

4ebt,  taking  their  own  stock  in  payment  of»  8C2. 

dt/aeto  cannot  exist  where  corporation  dejure  is  impossible,  I8L 

dtfaeiOt  right  of  to  do  basineaa  cannot  be  qaeationed  cdlateraUy,  IIU 

gf/cMtob  what'ar^  181-18a 

4f/aao,  whether  may  eziat  from  mere  assumption  of  oorporata  povsf% 

182. 
directors,  actions  by  atookholdera  to  annul  acta  of^  32a 
directora,  diligence  required  of,  7a 
4irectora,  duty  of  respecting  corporate  property,  82a 
aatoppel  of  person  contracting  with  to  deny  corporate  eztatonoa,  lia 
wtoppel  of  peraon  contracting  with  to  pursue  atockholder'a  paraonaOy» 

I8a 
wtoppel  to  deny  eziatence  of,  184. 

OKchange  of  property  in  payment  of  their  own  stock,  S4a 
fraudulent  issue  of  stock,  liability  for,  720. 
general  and  incidental  powers  of,  243. 

grant  of  charter  may  be  withdrawn  at  any  time  before  aooaptaae^  174 
grant  of  charter  muat  be  accepted  as  made,  17a 
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OcniPomATioifi^  gnat  of  ehartor  mutt  hare  two  eouniting  pftiilti^  XJ§k 
giant  of  ohartor  to  oartain  penoiu  and  their  auooiatM,  17(W 
irregular  formation  of,  legislature  may  ratify,  180. 
irregnlar  formatioa  of,  when  fatal  on  quo  muranip^  177->179L 
irregular  formatioa  of,  who  may  complain  of,  180L 
irregularitieo  in  formation  do  not  expose  to  oollateral  attaok,  ML 
Insolvent  may  not  purchase  their  own  stock,  344. 
personal  liability  of  offioers  and  members  when  oorporatioai  wero  m* 

regularly  formed,  180,  181. 
personal  liability  of  officers  doing  business  prematurely,  181« 
presumption  as  to  power  of,  to  purchase  their  own  stock,  343. 
process,  serrico  of  on  officers  temporarily  withla  tlio  state,  689. 
porchase  by,  of  their  own  stook,  Amerioan  caiso  denying  right  ol^  S4i- 

347. 
purchase  by,  of  their  own  stock  does  not  merge  sooh  stook  or  rodnoe  tko 

amount  of  eapital  stock,  343. 
purchase  by,  of  their  own  stock  is  generally  pormittod  in  Iho  UnitoA 

States,  339-342. 
purchase  by,  of  their  own  stock  is  not  permitted  in  England,  339. 
purchase  by,  of  their  own  stock  may  be  authorized  under  artioles  of  in* 

corporation  in  England,  339. 
purchase  by,  of  their  own  stock,  reasons  for  forbidding,  839. 
purchase  by,  of  their  own  stock,  when  may  be  questioned,  839,  340L 
re-issuing  their  own  stock  after  the  purchase  thereof,  342. 
statutes  prescribing  mode  of  creating,  177. 
statutes,  substantial  compliance  with  is  sufficient  to  create  a  oofporatio% 

178. 
atatntee,  iubstantisl  compliance  with  must  be  shown,  177* 
•tatutory  ratification  of,  179. 
stock  of,  purchase  by  cannot  be  avoided,  343. 
■took  of,  purchase  by,  creditors,  when  may  attack,  34& 
stock  of,  purchase  by,  does  not  merge,  343. 
stock  of,  purchased  by,  may  be  re-issued,  843. 
stock,  reselling  after  purchasing,  342. 
stockholder's  power  to  purchase  corporate  property  for  his  own  benefll^ 

82S. 
stockholder's  right  to  subscribe  for  new  or  additional  stock  of,  659. 
stockholders,  personal  liability  of,  when  corporation  is  irregularly  formed^ 

186. 
subscriber  to  stock,  notions  to  onforoe  personal  liability  o(  for  oorpor> 

ate  debts,  185. 
subscriber  to  stook,  when  will  be  allowed  to  question  oorpomto  oxistene^ 

185. 
subscriber  to  stock,  when  will  not  be  allowed  to  question  oorporate  ex* 

istence,  184. 
snbecription  to  stock  prior  to  organintion  of,  249. 
taking  their  own  stock  in  payment  of  debt,  342. 
tortious  acts  of  agents,  liability  for,  720. 
mtra  vjres,  plea  o^  when  not  sustainable,  750. 
CkmniaL  Law,  compensation  in  money  was  formerly  all  the  punishment  ai» 

acted  for  crime,  90. 
married  women,  liability  of  for  crime,  89-96i. 

»gild  or  atonement  in  money,  90. 
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DAMA«a^  Battort  of,  47S. 
Pbbm,  dalirerj  of,  to  Infanta,  StL 

dalirary  o^  what  anffioiant,  WL 
DinHinoH  ol  ''adjaoant  Und^"  44& 

of  •«  oorpoffttioa  ia/oeft^"  181;  S6t. 
'  of  ••inipUadHialio%*aL 

of  •'portBorahipb'lOl 

of  **prozimala  aaaaa,"  092. 

of  •'right  to  laftanl  anpport^"  4M. 

of  -trufl  ag  mitfgfrfa.*  W>> 


BiaBHiVTiv  praaociptlTa  right  to^  how  may  ha  aaqnira^  Hk 
^LMorwn,  ballotat  adding  to  nnmaa  on  tickat,  610l 

ballota  containing  mamm  of  panona  not  proparly  nomlnotod  to 

hallota  not  complTing  with  tha  atatata^  whathar  nay  ha  aaonto^ 
hallotat  atatntaa  raapaating  form  of  aro  mandatory,  60S. 
atatntaa  oonoarnin^  whan  mandatory  and  whan  diraetary,  OIL 
atatntaa  raoniring  nunas  of  aandidatao  to  ha  printad  OA  hi]lal%  €flL 

■noppu^  by  ailanoa^  118. 

to  dany  cziatanoa  of  aorporatlon,  184-186L 

BimiiNOi,  dadarationa  of  daoaaaad  paraon%  M8L 
of  azpart^  whan  admiaaihla,  9SfL 

HoMioiD%  dangarooa  paraon%  attack  hy,  87. 

aalf  dafanaa,  inatmctiooa  conoaming,  87,  88. 
HosnavD  AMD  WiF^  mortgaga  by  wifa  of  har  propar^  It 
dabt,  818. 

aaparata  anpport  of  wlfa^  aofta  far,  6781 

l5VAiii%  dalirary  of  daod  to  infaatab  what  anffidanti  85L 
luaoLTBHor,  diacharga  la,  doaa  not  ralaaaa  dabta  aoomiag 

thoagh  on  oontraata  made  hofora,  989. 
iMwnLAXOK,  arbitration  aa  to  amonnt  of  loaa^  whan  indlapanaabl^ 

arbitration,  right  to  whan  wairad,  699. 

proofe  of  loaa,  time  within  which  naj  ha  mada^  88L 

proofa  of  loaa,  waivar  ol^  699. 
IwnBxn  on  money,  aflRMt  of  atatnta  ohaaglng  lagal  rata  al^  8Sli 
InroziaATioir,  oontrael^  whan  nay  ha  nToidad  for*  787* 

JvDQif BHTai  coIlnaiTa,  offMt  al^  1401 

i^fnnetion  againat  will  aol  Imoo  mlaw  IMr 


partiaa  who  may  ha  aflwlad  by,  1401 
JuinoiAL  Salm»  aropa^  when  paaa  by^aalo  of  fand,  878L 
JoniBMOTioa;  oaBoniMik  adHaiaa  batwoaa  oawli  al^  bMr  fNVMla^  M^ 
141. 


JvsT  TsiAi^  apinioB  of  Jnren  tenad  Iran  loading 

Laudlobd  Am  TurAira;  liability  of  landlord  for  injmy  toaiHli^  iron 
dition  of  pramiaaa,  whila  in  oontrol  of  leaaaa^  86IL 

payment  af  rant  in  adTanoa^  offMt  of  aa  againal  nor^g^i^  1881 
Latual  SurroBi;  aotiaaa  for  damagaa  arialng  fiom,  43% 

hlaating  ao  aa  to  intorf oia  with  right  o^  488. 

aitiai^  ink  o(  whothar  appUaabla  to  landa  in.  44flL 
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for  inltrf MMM  with  right  te^  i/A 
rM0T«7  for  iBvuioa  of  right  to^  474 
iifonwo  to  Mtioiio  to  nooror  lor  isTMioa  of  right  •(  414 
doflnition  of  right  to^  444 

KfAtlono  for  poipooo  of  briok  maUDg,  444 

fcftionob  inJiiBotloa  ogMiiit^  471« 

mtloii%  MgMgont  or  rooUoM  making  oi;  liability  f«r»  414 

ifatlono  of  Uad  «p  to  tho  boiindarj  lino,  liability  for»  444 

KvatioB%  vhoB  doimod  nogligont  or  rooklooib  444 

iTatloa%  vndoigroand  watoTt  414 
rhat  hado  ontittod.  444 
front  of  land  lor  aining  pnrpoooo*  whothor  affooto  right  to^  414 
fronts  right  to  for  baildingo  iriion  doomed  reservedt  4Mi 
fronts  right  ta  for  bnildinga  when  implied  from,  464 
Injnnotiott  againot  HoUtimi  of  right  of,  471. 

InJnnotioB  againot  riolatioB  at  a  distanoe  from  the  booadaiy  ttni^  ^M^ 
liability  for  oionrating  np  to  tho  boundary  line,  454 
MMitotiomi  againot  aetiono  to  roooTor  for  damages,  474 
limltotioM  npon  right  to^  464 
■•nioipal  oorporationo  not  aaaworablo  for  interioronoo  with  bj  fnttv 

otroot%  404  464 
■Stan  of  fight  to^  447,  444 
Mi^igonoo  In  intorforing  with  right  to^  468,  474 
■oighboring  or  adjaoont  landownera,  whether  bnt  ooa  b  OAtllM  In 

Intoral  rapport,  444 
■otioo  of  ezoaTation%  when  mnot  bo  giTon  owner  of  adjaoont  land%  474 
of  landa  need  for  mining  pnrpooea,  460. 
prooeriptiTO  right  to^  whether  may  be  aoqnired  by,  469-464 
tailwaya,  interierenoe  by  with  right  of  by  grading  thoir  roarthorti^  4lS$% 
fooMdiea  for  Tiolating  right  to^  471,  474 
fight  to^  notion  for  inToaion  of,  444 
right  to^  dooo  not  depend  npon  grants  444 

right  to^  dooo  not  extend  to  bniidingo  and  otiier  artlflolal  itinolun%  414 
right  to^  nature  of,  447. 

right  to^  where  there  are  no  artiileial  otfuotnioo  on  tho  land,  447* 
mleo  of  law  applicable  to  and  to  anbjaoent  rapport  are  tho  oame^  444 
otatntoo  regnlating  right  to,  468. 

otreete,  grading  of  eo  as  to  interfere  with  right  to^  464  464 
to  bnildinga  and  other  artificial  otnaotnroo,  roaoona  for  denying  t^jki 

to,  463,454. 
to  bnildinga,  negligent  or  reckloas  Intorferonoe  with  right  of,  464 
to  bnildinga,  preocriptlTe  right  to  lateral  rapport  for,  459  464 
to  buildings,  reservation  of  right  of  in  grant,  when  impUodt  464 
to  bnildinga,  ri^bt  to^  how  may  bo  aoqnired,  464 
to  bnildinga,  right  to,  when  impUed  from  a  graa^  ^ML 
water,  excarationa  reonlting  in  drawing  off  from  aolghbofli  kad^  414 
who  liable  to  aotion  for  inTOoion  of  right  to^  474 
who  may  ono  for  inraaioa  of  right  to^  474 

MAWTAcnniBM  of  dofeotiro  and  damaged  artioleo^  liability  of^  for  fojuloo 

sustained  by  pnrohasers,  49L 
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llAteziai»  oontraotad  whil«  preTiona  nmniage  remaioa  in  forM  is  Toid,  n& 
iJARBfiio  Woman,  oontracta  of,  are  void,  859. 

«riiiMb  ooeroioii  of  bosbftiid  ia  pretmiMd  in  all  nuademMuion  and  minot 

Moniea,  92. 
«rinM^  oommittadin  the  prMano*  of  the  hnsband,  91. 
erime,  oonstrnctive  presence  of  husbaod  which  will  excnae  wife^  ttw 
erime,  exemption  of  from  liability  for,  history  of,  89. 
crime,  exemption  of  from  liability  for,  reasons  for,  80,  9Ql 
srime,  liability  for  selling  intoxioatiog  liqnors,  94. 
erime,  liability  for,  though  committed  in  presence  of  husband,  9^  H> 
erime^  lialnlity  for,  when  committed  in  hasband's  presence^  91b 
•rime,  liability  for,  where  she  acts  without  coercion,  9& 
erime,  murder  and  treason,  liability  for,  91. 
crime,  robbery,  liability  for,  92. 
trime,  statutes  known  as  *'  Biarried  Women's  Aote"  BCimol  ti^adk  H^ 

bility  for,  96. 
disorderly  house,  liability  for  keepings  931 
knsband's  coercion,  presumption  of  does  not  arise  in  cases  cf  Hm  gnvv 

felonies,  93. 
bnsband's  coercion,  presumption  of  may  bt  rebutted,  OIL 
husband's  coercion,  presumption  of  must  be  submitted  to  tba  }M7«  a^ 
husband's  coercion,  presumption  of,  statutes  abolishing  VA 
judgment  against  is  ralid,  869. 
Mmss  AVD  SaavAMT,  yice  principals,  who  are,  47. 
risks,  assumption  of  by  employees,  766. 
safe  place  to  work,  duty  of  master  to  furnish,  766ii 
Mbohaitio's  L1SN8,  preference  of  over  mortgages,  783. 
MnriKO,  lateral  support,  grant  or  reservation  of  mining  rl^ti^ 

limits  right  of,  451. 
lateral  support,  right  of  as  between  miners,  450. 
MoBTOAOS,  chattel,  giving  mortgagor  right  to  remain  in  possaisioo  and 

sales,  395. 
MmnoiPAL  Corporations,  property  of,  is  not  subject  to  taxatioo»  dOI. 
property  of,  whether  subject  to  assessments  fcr  local  improvcngsafc^ 

407,  411. 
fHC  warranto  against,  27SL 

Hmuoxkob,  oontributoryt  question  of,  when  sboold  be  SBbmitfesd  to  lbs 
jury,  28. 

contributory,  recovery  by  plaintiff  notwithstandinf^  SO. 

contributory,  terror,  acts  done  under  impulse  ol^  88b 
KaooTiABUi  iMSTBUMBiiTS,  delivery,  transfer  by,  S7SL 

possession  of,  as  cTidenoc  of  ownership^  ZJ% 

what  arc,  820. 
HvuAHoa,  landlord's  and  tenant's  liability  fcr. 


Ommn  to  purchase  real  estate^  iriiether  create  any  intcrcd  lliercia, 

FAKRnoK*  adrerse  possession  of  property  is  not  a  bar  to^  089. 

improvements  should  be  set  aside  *to  tenant  making  them,  100b 

statute  of  limitations,  when  applicable  to,  700. 
Path  aim  made  under  a  mistake  of  law,  whether  reooTerablc,  009. 
Fteauvr,  agreement  to  pay  a  greater  sum  in  default  of  paying  a  Iccssr  ca^ 
634. 
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PftiNciPAL  A9B  Aabr;  fniidiilent  repreMnUtioni^  mtifieattim  of  by  ptft^ 

oipal,  87. 
BabOity  of  oM  wh*  rfgnt  wlUiMl  astlMrllf  l»  Ml  M  ■§•»!  of  aaottM^ 

618. 
Public  Lahm,  when  tabjoel  to  oteto  taxation,  402. 

Railwati»  eontribiitory  negligeooo  of  omploytot  in  riding  In  daagonma  pooU 
tion,  760. 
duty  of  ono  to  tho  Mrranti  of  anothor  ntbig  ita  oart  or  iraoki^ 
WLATEf  failnro  to  oompUia  may  bo  oxplminod,  656. 

Bals,  ddirory  btfora  payment^  whon  paatea  titlt»  874 

Botioo  to  tho  Toador  tliat  oontraot  of  pnrohaso  will  nol  bt 
with,  798-797. 
Saim  OB  Rbturv,  oontraoli  of  oonttniod,  814 
Spbcifio  PsRFORMAircn,  laohea  aa  a  dofenso  to  a  aoit  for,  20L 
States,  priority  of  liena  and  olainw  of»  804. 
BraacT  Railway^  duty  of  persons  crossing  in  front  of  cars  of,  208. 
BvBJAoaNT  SvppOBii^  onatom  not  to  support  mining  land  is  aaroasonabl^ 
460,461. 
graat  of  right  to  mlno  dooo  aot  absol/o  graatoo  la  anpportlBg  larfai^ 

461. 
of  land,  right  to  is  tho  same  aa  the  right  to  lateral  rapport^  4iiL 
porsOB  mining  land  mast  leave  support  for  anrface,  450l 

Cazatiov,  oonntioi^  property  of  when  not  subject  to,  404,  406. 
mnaioipal  oorporations,  property  of  when  not  subject  to^  404 
mnnieipal  corporations^  state  may  authorise  tazatioa  of  pcopoiij  •( 

406. 
pablio  lands  cannot  bo  taxed  whOo  thoy  romaia  tho  ptopoily  of  IIm 

United  Stateo,  402. 
ynblio  land%  when  may  be  taxed  before  patent  issues,  401 
ynblio  property,  constitutions  providing  lor  taxation  of  all  piififf^  4o 

■at  include,  40SL 
pabUo  property  ia  exempt  from,  40QL 
oehoolhouses  aro  not  subject  to^  404. 
atato^  bank  chartered  for  benefit  of  is  not  subject  to^  404 
Btate^  lands  rested  in  by  eaohoat  aro  aot  taxable,  404 
Btato^  mortgagee  for  benefit  of  achool  fund  are  aot  taxable^  414 
atato^  property  held  in  trust  for  cannot  bo  taxed,  404 
otate^  property  of,  ii  not  subject  to^  403. 
atato^  public  build  iags  of  are  not  taxable,  404 
United  States,  buildings  belonging  to^  states  cannot  tax,  4ML 
United  States,  instrumentalities  of  cannot  be  taxed  by  tiie  atati 
Uaited  States,  property  of  is  not  subject  to  stato  taxation^  404 

Teadx,  contracts  ia  restraint  of,  when  invalid,  860L 

TauiT,  «B  malefido,  234 

UsAGK,  coatracts,  whoa  will  bo  oontroDod  by,  864 
Usury,  effect  of^  614 

WABKnouHEMBN,  ostoppol  by  receipt  to  deny  charaotir  of 

for,  731. 
liability  for  repreaeatlng  their  houses  to  bo  froo  whoa  tb^  won  boadodt 

730. 
Wrvxss,  death  of  one  party,  when  disqualifies  tho  ethor  froaa  tosti^ng; 

624 

resident,  exemptioa  of  fron  service  of  process,  893. 
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Damach^  mattort  of,  47S. 
Pbbm,  d«liTery  of,  to  lAfanti,  Stl. 

doliTary  o^  whal  raffioienl,  OOl 
tanxmoH  of  ''adiMOBl  bnd^"  44& 

of  •«  eorpontioa  i«/adOb"  lO;  S6t. 

of  ••iaipUodHialio%*aL 

•f  •'pMinmhipb'lOl 

•f  **prazinMlo  tMM,"*  092. 

•f  •bright  to  bftMil  tapporK"  44& 

of  **  tragi «  mfrfgfrfa*  StlL 


MAMKMMMTMt  proMciptlTO  fight  to^  How  WMj  bt  Mqiilrod»  Hk 
Munruma,  boUotii  adding  to  nainoi  on  tickot,  610. 

boUots  oontaining  umms  of  ponoiu  not  proporl j  ■omtnaltd  m 
dnto%60lkMQL 

bnlloti  not  oomplyiag  with  tho  otntata^  whether  mkj  bo  eoaato^ 

boUotii  atotntoe  raapooting  form  of  are  mandatorj,  60S. 

■latataa  oonaornin^  whan  mandatorj  and  whan  diraotorj»  (HL 

atatntaa  raQoiiing  namao  of  iwmdidatm  to  be  printod  iA  bn]lal%  OflL 
■noPFBLi  bj  ailanoa^  110. 

to  deny  oziatonoo  of  oorporation,  184-186L 
BimiiNOi,  deolaratioiia  of  dooaaaad  ponon%  040. 

of  azport^  when  admwaihlo,  086. 

HoMioiD%  dangerona  poriona^  attaek  by,  87. 

aelf  dafanao,  inatraotiona  coneerning,  87f  88. 
HvsBAVD  AMD  WiF^  mortgago  by  wife  of  hor  proper^  lo 
dabt»  616. 

aaparata  anpport  of  wife^  aoita  for,  670. 

l5VAiiT%  delirery  of  dood  to  infaatab  what  aa£BdanK  851. 
luaoLTBHor,  diaoharga  ia,  doaa  not  roloaaa  dabta  aooraiag 

thoagh  on  oontraata  made  baforo,  989. 
IvsvsAHOi,  arbitratioB  aa  to  amonnt  of  loaa^  whoa  indiapaaaabl% 

arbitration,  right  to  whan  wairod,  699. 

proofa  of  loM^  timo  within  whioh  may  bo  amda^  I8L 

proof  a  of  loaa,  waivor  o^  699. 
Iimanr  on  money,  oflRMt  oif  atatnta  ihaaglng  legal  rata  al^  OOL 
laroziaATioH,  ooatrael^  whoa  any  ba  aToidod  fof^  787« 

JvDQif BHTai  odHaaiTa,  aflaol  ol^  109. 

i^f  nnetion  againat  will  aol  iaaaa  aalaaa  tMr  aafoiwai 

iaeqnitaUa^  60S. 
partioa  who  may  be  aflwtad  by,  109. 
JunioiAL  Salm,  aropa^  whaa  paaa  by^aala  of  laad,  8781 
JoauDiOTioa;  oaaoaiiaaK  aalHalaa  batwoaa  aaarli  al^  bav  gNvaBla^  Mt 
141. 


JvaT  TaiAi^  opiaioa  of  Jarara  lonaad  hnm  foading 

Laudlobd  Am  TiHAirr,  liability  of  landlord  for  injniy  raaaltii^  from 
dition  of  pramiaaa,  while  in  oontrol  of  leaaee^  8681 

payment  of  rant  ia  advaaoa,  aflaol  of  aa  agaiaal  BMr^g^i%  1881 
Latbbal  SurroBi;  aalioaa  for  damagea  ariaing  fram,  41% 

Uaotiag  aa  aa  to  iatarfan  with  right  of,  408. 

aitiai^  rala  a(  wbothor  appUoabia  to  landa  in.  44flL 
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for  inltrf UMM  with  right  to^  448. 
tmvwwtf  for  invuioa  of  right  %o^  474 
4if CBM  to  MtiMit  to  iMOTW  f or  iBTMioa  of  right  <  474 
doflnitUm  of  right  to^  444 
•sottfAtlono  for  pvfpooo  of  briok  maUog,  444 
«0>ToHoii%  inJoBotioii  ogoiiiit^  47L 

mmifMmu,  MgMg«nt  or  iooUom  making  oi;  liability  for»  414 
flBWfatlono  of  load  «p  to  tho  boondmry  lino,  liability  for»  444 
OMoaTaHoB^  whoa  doomod  nogUgont  or  rookloMb  444 
iTatloa%  vndoigroand  wator^  414 
rhat  hado  oatitlod,  444 
froat  of  load  for  aiaing  porpoooo*  whothor  affooti  right  to^  484 
^oat^  right  to  for  bnildingo  whon  doomed  reservedt  484 
groatft  fight  to  for  baildinga  whon  implied  from,  464 
lajnaotloa  agaiaot  riolatioa  of  right  of,  471. 

iajanotioa  agaiaot  riolatioa  at  a  distanoe  from  the  booadaiy  ttai^  ^M^ 
Udiility  for  oioarating  np  to  tho  boundary  line,  454 
Mmitotioaa  agaiaot  aotiona  to  rooorer  for  damages,  474 
Hmltotioao  apoa  right  to^  464 
MBoioipal  oorporatiooo  aol  aaaworabU  for  iateriofoaoo  with  hj  fnttv 

otroot%  484  464 
■tttoro  of  right  tOb  447,  444 
Mi^igOBOo  ia  iaterforing  with  right  tob  468,  474 
aoighboriag  or  adjaoent  landownero,  whether  hat  ooo  b  oatHM  la 

lateral  oopporti  444 
■otioo  of  ezoavationoy  whoa  moot  be  giroa  ownor  of  adjaooat  laad%  474 
of  laada  aood  for  mining  pnrpoeoa,  464 
proeoriptiTO  right  to^  whether  may  be  aoqnired  by,  469-464 
tailwaye,  iaterierenoe  by  with  right  of  by  grading  thoir  roarthorti^  48ii« 
romodioo  for  riolating  right  to^  471,  474 
right  to^  aotUm  for  inTooioB  of,  444 
right  to^  dooo  not  depend  upon  grants  444 

right  to^  dooo  not  extend  to  bnildingo  and  otiior  artlfloial  ottuotuio%  484 
right  to^  aatnre  of,  447. 

right  to^  where  there  are  no  artifieial  otinoturoo  on  tho  land,  447. 
mleo  of  law  applicable  to  and  to  onbjaoent  onpport  are  the  oamo^  444 
otatntoo  regnlating  right  to,  468. 

otreets,  grading  of  ao  as  to  interfere  with  right  to^  484  484 
to  buildings  and  other  artificial  otmotnroo,  roaoono  for  doayiag  i(|^t 

to,  463,  454. 
to  bnildingo,  negligent  or  rockleso  intorferonoe  with  right  of,  484 
to  buildings,  preooriptiTe  right  to  lateral  onpport  for«  469  484 
to  buildingo,  reeerration  of  right  of  ia  grants  whoa  implied,  484 
to  buildings,  right  to^  how  may  be  aoqnired,  464 
to  buildings,  right  to,  whoa  implied  from  a  graaK  484 
water,  exoarations  resulting  ia  drawiag  off  from  ao||^lMf1i  kad^  484 
who  liable  to  aotioa  for  iuTaoioB  of  right  to^  474 
who  amy  oao  for  iaraoloa  of  right  to^  474 

MAMVTACTUftmM  of  dofootiTo  oad  damaged  artioleo^  UabfBlj  ol^  for  t^Jarioa 

sustained  by  purohasero,  49L 
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MiteTAWt  eontraotad  while  prerioiu  marriage  remains  in  foroe  is  Toid,  SHL 
MiRBfiio  Woman,  oontracts  of,  are  void,  859. 

srime^  ooereion  of  hatband  is  presumed  in  all  miademeanors  and  minot 
felonies,  92. 

orine,  oommittedin  the  presence  of  the  hnaband,  OL 

erime,  oonatmctive  presence  of  hnsband  which  will  ezcnse  wife^  M^ 

erime,  exemption  of  from  liability  for,  history  of,  80. 

erime,  exemption  of  from  liability  for,  reasons  for,  80,  OQl 

erime,  liability  for  selling  intozicatiDg  liqnors,  94. 

erime,  liability  for,  though  committed  in  preeenoe  of  hnsbaadp  9^  Mb 

erime^  lialnlity  for,  when  committed  in  hnsband's  presence^  91b 

erime,  liability  for,  where  she  acta  without  ooeroion,  00b 

erime,  murder  and  treason,  liability  for,  01. 

crime,  robbery,  liability  for,  92. 

trime,  statutes  known  as  **  Biarrisd  -Women's  Aote"  SMmt  nflM  B^ 
bility  for,  96. 

disorderly  house,  liability  for  keepings  93L 

hittsband*s  coercion,  presumption  of  does  nol  arise  in  cnise  of  Hm  gravev 
felonies,  93. 

kttsband's  coercion,  presumption  of  may  be  rebutted,  OIL 

husband's  coercion,  presumption  of  must  be  submitted  to  Ibe  laiy,  a^ 

husband's  coercion,  presumption  of,  statutes  aboliahinfe  VA 

Judgment  against  is  valid,  869. 
Mmu  AVD  SaavAiiT,  yice  principals,  who  are,  47« 

riaks,  assumption  of  by  employees,  766. 

safe  place  to  work,  duty  of  master  to  furnish,  766ii 

IIiaiiAKlo's  L1BN8,  preference  of  over  mortgages,  783^ 

Munvo,  lateral  support,  grant  or  reservation  of  mining  rlghA^ 

limits  right  of,  451. 

lateral  support,  right  of  as  between  miners,  450. 
MoBTOAOS,  chattel,  giving  mortgagor  right  to  remain  in  poesMiioo  and 

sales,  395. 
MvnoiPAL  Corporations,  property  of,  is  not  subject  to  taxatioo»  40%, 

property  of,  whether  subject  to  assessments  for  local  imptovsaiaaH 
407.  411. 

fHO  warranto  against,  273. 

Hmuoxnob,  contributory,  question  of,  when  ahoald  bt  salmiitfeed  to  ll» 
jary,  28. 

oontrilmtory,  recovery  by  plaintiff  aotwithstandtnf^  28. 

oontributory,  terror,  acts  done  under  impulse  of,  88b 
Kmotiablb  Instbumkmts,  delivery,  transfer  by,  S7S. 

possession  of,  aa  evidenoe  of  ownerahip^  878. 

iHiaft  are,  820. 
KvuAHoa,  landlord'a  and  tenant's  liability  for. 


Omom  to  pnrohase  real  estats^  whether  create  any  intereel  Iheroia, 

Pakiriok,  advene  possession  of  property  is  not  a  bar  to^  889. 

improvements  should  be  set  aside  'to  tenant  making  them,  15ib 

statute  of  limitations,  when  applicable  to,  700. 
Path KNTS  made  under  a  mistake  of  law,  whether  reooverabkb  889. 
Fteauvr,  agreement  to  pay  a  greater  sum  in  default  of  paying  a  leaser  ea^ 
634. 
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PftinciPAL  ANB  Aabr;  irftiidiilmt  reprosenUtloiii^  mtifieattim  of  by  ptft^ 

oipal,  87. 
flabtlity  of  oM  wb#  rfgnt  wiUiosI  antlMrllf  lo  Ml  m  ■§•»!  cf  aaottM^ 

6ia. 
PuBLio  Lahm,  wImh  ■abj«el  to  itato  taxation,  402. 

Railwati»  contributory  negligenoo  of  omploycot  in  riding  In  daagonmi  poaU 
tion^  765* 
dnty  of  on*  to  tho  Mrranti  of  another  ntlng  its  oart  or  iraoki^  SS6L 
Bap^  faUnro  to  oomplaia  may  bo  oxplainod,  656. 

Bals,  doUvory  btfora  paymont^  wbon  pattes  titlt,  674. 

Botioo  to  tho  Tondor  tlial  oontract  of  pnrohaao  will  not  bt  tMillaA 
with,  7i»-797. 
8au  ob  Rbturv,  oontraeti  of  oonttmod,  814. 
SpBCino  PaRVORMAHcn,  lachea  as  a  defonso  to  a  soil  for,  26L 
States,  priority  of  liens  and  olaimt  of,  804. 
0rRKCT  Railway^  dnty  of  perBona  crossing  in  front  of  can  of,  fO0. 
0VBJAGKNT  SvppoBii^  onitom  not  to  tttpport  mining  land  ia  nnroaaonabl% 
460,461. 
gnat  of  right  to  mine  dooi  not  absol/e  grantoo  in  tnpporting  ■arfiMb 

461. 
of  land,  right  to  ia  tho  aamo  aa  the  right  to  lateral  rapport^  4411 
person  mining  land  must  leave  aapport  for  anrface,  460l 

Vazatiov,  oonntiea^  property  of  when  not  anbjeot  to,  404,  406. 
mvnioipal  oorporation%  property  of  when  not  anbjeot  to^  404b 
mnnioipal  corporationa,  atate  may  anthorise  taxation  of  pcopeiiy  •( 

406. 
pnblio  landa  cannot  be  taxed  whOo  they  remain  tho  ptopeily  of  tiM 

United  SUtea,  402. 
ynblio  land%  when  may  be  taxed  before  patent  iaanea,  401 
fnblio  property,  conatitntiona  providing  for  taxation  of  all  giififf^  4o 

■ol  indade,  40SL 
pnbUo  property  ia  exempt  from,  40QL 
oehoolhonses  are  not  anbjeot  to^  404. 
itate^  bank  chartered  for  benefit  of  is  not  anbjeot  lo^  40L 
Btate^  landa  Tcated  in  by  eeoheat  are  not  taxable,  404. 
Btate^  mortgagee  for  benefit  of  achool  f nnd  are  not  taxabli^  4ilk 
states  property  held  in  tmat  for  cannot  be  taxed,  403. 
•tate^  property  of,  is  not  anbjeot  to^  403. 
atate^  public  buildings  of  are  not  taxable,  404. 
United  8tatea,  buildings  belonging  to^  states  cannot  tax,  4ML 
United  Statea,  inatmmentalitiea  of  cannot  be  taxed  by  the  atati 
United  Statea,  property  of  ia  not  aobject  to  atate  taxation^  401* 

TiADB,  contracta  in  reatraint  of,  when  invalid,  860. 

Tbuit,  «b  rnal^do,  238. 

UsAGK,  contracts,  when  wiU  bo  controlled  by,  868. 
Usury,  effect  of,  616. 

Wabxiiou.sembn,  estoppel  by  receipt  to  deny  charaotirof 

for,  731. 
liability  for  repreaentlng  their  honaea  to  be  free  when  th^  weie  bondedt 

730. 
Wmrxss,  death  of  one  party,  when  disqualifies  the  otiier  from  testifying; 

62ft. 

resident,  exemption  of  fron  ser\  ice  of  prccesa,  893. 
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DAMA«a^  mmnf  of,  47S. 
Pbbm,  dsUrer j  of,  to  Inf ante,  StL 

doliTorj  ofp  what  siiffioieiit,  OOl 
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liijnrrAonTRSRS  of  dofoetire  aad  damaged  artioleoi  liability  of^  for  h^JarlM 

■ustained  by  porohasen,  49L 
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llAtaxiOl^  ooBiraotad  whfle  proTioas  marriagt  remains  in  forea  fa  wmS,  S0& 
IfAiiWTTO  WoMAir,  contracts  of,  are  roid,  859. 

trins^  oosroion  of  husband  is  prssnmsd  in  all  misdemeanon  and  ninsi 
fsloniss,  92. 

«rim%  oommittedin  the  prsscnce  of  the  hosUand,  91. 

srims^  oonstmctive  pressnoe  of  husband  which  will  excuse  wife^  W^ 

orime,  exemption  of  from  liability  for,  history  of,  80. 

erime,  exemption  of  from  liability  for,  reasons  for,  80^  OQl 

crime,  liability  for  selling  intozicatiog  liquors,  9L 

•rime,  liability  for,  though  committed  in  presence  of  husband^  9^  ML 

srime,  liability  for,  when  committed  in  husband's  presence^  9C 

crime,  liability  for,  where  she  acts  without  ooeroiout  9ii 

orime,  murder  and  treason,  liability  for*  9L 

crime,  robbery,  liability  for,  92. 

•rime,  statutes  known  as  **  Married  Women**  Aoli*  •bomI  aflM*  1^ 
bility  for,  96. 

dfaorderly  house,  liability  for  keeping,  93L 

kosband's  coercion,  presumption  of  does  aol  arise  in  oaesa  •€  Ite  grew 
felonies,  93. 

kosband's  coercion,  presumption  of  may  be  nbnited,  9IL 

kusband*B  coercion,  presumption  of  must  be  submitted  to  ike  )W7t  ui^ 

busbaad's  coercion,  presumption  of,  statutes  aboUshin|^  Mb 

Judgment  against  is  ralid,  869. 
IIaitkr  AiTD  SiBVAMT,  Ticc  principals,  who  are,  47. 

risks,  assumption  of  by  employees,  766. 

safe  place  to  work,  duty  of  master  to  furnish,  766L 

lliMSHAHio*8  LiKXS,  preference  of  over  mortgages,  783. 

IfumiO,  lateral  support,  grant  or  reservation  of  mining  riglrt^ 

limits  right  of,  451. 

lateral  supp(»rt,  right  of  as  between  miners,  450. 
MovrOAOB,  chattel,  giving  mortgagor  right  to  remain  in  posseeeion  and 

sales,  395. 
MmiioiPAL  Corporations,  property  of,  fa  not  subjeot  to  tnxatioB,  401^ 

property  of,  whether  subject  to  assessmonts  for  local  japtovmsak^ 
407,  411. 

fM  icorrofito  against,  273L 

HaouoBiroB,  oontributory,  question  of,  when  shovld  be  subinltled  Is  Iks 
jury,  28. 

•ontributory,  recorery  by  plaintiff  notwithstandini^  88, 

•ontributory,  terror,  acts  done  under  impulse  of^  28b 
HaooTiABlJi  iMflTKUHRiin,  delivery,  transfer  by,  S7& 

poessssion  of,  as  sTidence  of  ownership^  S72L 

what  are,  82ft. 
HvnAVOS,  landlord's  and  tsaant's  liability  for. 


Ormnn  to  purohass  real  sstats^  whether  create  any  interest  tkersia,  Ml 

FASnnoH,  adTsrae  possession  of  property  fa  not  a  bar  to^  888L 
improvements  should  be  set  aside  to  tenant  making  them,  16& 
atatute  of  limitations,  when  applicable  to.  700. 

FATMSirrs  made  under  a  mistake  of  law,  whether  reooTerabl«^  680. 

PlBULTT,  agreement  to  pay  a  greater  sum  in  default  of  paying  a  Issmt  «i% 
631 


IllD£Z  TO  THI  KOTXS.  957 

P&iNciPAL  ANB  Aom;  fmidiiltnl  rtproMntotioiii^  ntifleallon  of  hj  prb* 

eipal,  87* 
Babiltty  o(€M«b»dfnfwiUi«il  avttolly  to  ael  as  aftal  flf  aaollMi^ 

6ia. 
FuvLio  Lahm^  wIimi  nibjaol  to  itato  tesatlon,  4021 

&AiLWATiy  oontribntory  aogligenoe  of  empIoyeM  in  riding  in  dangeiou  poaU 
tioiit  765. 
doty  of  one  to  th«  Mrranto  of  another  nifaig  ite  owe  or  traoki^ 
Kapi,  fnUnre  to  compUin  may  be  explained,  656. 

Balb,  deHrery  before  payment^  when  paeiet  title,  674 

Dotioe  to  the  Tendor  that  oeotraot  of  pnrohaae  wQl  not  bo 
with,  7»»-797. 
Saib  m  Rbtubv,  oontraeli  of  oonatniod,  814 
8ncino  PsaroitiiANOi,  laohet  ai  a  defense  to  a  rait  for,  26L 
fcATBS,  priority  of  liens  and  olaims  of,  804. 
0ntxsT  Railwati,  duty  of  persona  oroteiDg  in  front  of  can  of,  S08. 
flvBJACBVT  Surrosf^  oostom  not  to  support  mining  land  is  nnreasoBabl% 
450,  46L 
grant  of  right  to  mine  does  not  absoWe  grantee  in  rapporting  sailiSi^ 

45L 
ol  land,  right  to  Is  the  same  as  the  right  to  lateral  rapport^  444 
person  mining  land  mast  lea?e  support  for  surface,  450L 

Taxatioii,  oountiesi  property  of  when  not  subject  to,  404»  406. 
■innioipal  oorporatioos^  property  of  when  not  subject  to^  404 
■innloipal  corporations,  state  may  authorise  taxation  of  ptopoi^y  ^ 

406. 
pnblio  lands  cannot  bo  taxed  whils  they  remain  the  piuporty  of  Iho 

United  States,  402. 
ynblio  lands,  when  may  be  taxed  before  patent  issues,  402L 
ynblio  property,  constitutions  proTiding  for  taxation  of  all 

sol  indude,  409L 
pnblio  property  is  exempt  from,  400. 
•choolhonses  are  not  subject  to,  404 
states  bank  chartered  for  benefit  of  is  not  rabjeot  to^  404 
states  lands  Tested  in  by  escheat  are  not  taxable,  404 
state^  mortgages  for  benefit  of  school  fund  are  not  taxabK 
atote^  property  held  in  trust  for  cannot  bo  taxed,  404 
atate^  property  of,  it  not  subject  to^  403. 
state^  public  buildings  of  are  not  taxable,  404 
United  States,  buildings  belonging  to,  states  cannot  tax,  4IML 
United  States,  instrumentalities  of  cannot  be  taxed  by  the  stati% 
United  States,  property  of  is  not  subject  to  state  taxation,  404 

Teadx,  oontracta  in  restraint  of,  when  invalid,  859L 

TnusT,  ex  mal^do,  234 

UsAOF,  contracts,  when  will  be  oontroOod  by,  864 
UsuRT,  effect  oU  514 

WAnxnousKMB^,  estoppel  by  receipt  to  deny  charaotsrof  piopsttyini^tsd 

for,  731. 
liability  for  representing  their  houses  to  be  free  when  Ib^  wan  bonded, 

730. 
Wirivna,  death  of  one  party,  when  disqualifies  the  other  frooi  testifying; 

524 

resident,  exemption  of  fron  sei-\  Ice  of  prccesa,  893. 
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ABANDONMBNT. 
|tA— tAa«  A9A  DxTOEOB;  Spkcifio  PsmioftMAiioi,  H 

ABUniNO  OWNERS. 

■tt  &AIUU>AI)%  lt-18;  WlTNUa%  % 

▲OCBPTANGE. 

Sm  COBPOEATIOJra,  7« 

AOOBSSARIBS  AND  AOOOMPUCBB. 

fAXMt  Wao  IBS  Rm ABDSO  AM,  —  All  penons  who  ar«  prMMl  at 
•nndMioa  of  a  wrongfiil  oot^  ood  partioipaU  therein  by  eoniMOi 
•iflM^  ore  regarded  ae  prineipele,  and  held  liable  ae  eaeh|  and  the  a 
yiaTafla  OTOB  ia  onminal  eaeee.     Wmw.LmaH4M. 

8eo  AaaAUXA;  & 

AOOOMPUGBaL 
8eo  Aooj 


ACCOUNT  BOOKS. 
8eo  EviDBVOi,  l^n* 

AOCOUNT& 
8aa  OoBffOBanojra,  S8|  EQum;  L 

AonoNa 

ADULTERY. 
8eo  IfaBBUoa  a*9  Dxroaoi^  •-lii 

ADVERSE  POSSESSIOR. 
See  FAKimov,  1,  §• 

ADYSRSB  USEIL 

I9  S|  HlOHWAT^  li 


AFFIDAVITS. 
JvMKon^  11;  Mbohavio*8  Liiir,  14|  PuuBOMb  ^ 


960  Ihdbx. 

AQENC7. 

L  WKimra  Sxioutid  v  Blahk.  —  Od«  wbo  rignt  s  blank  pleea  cff  pap* 
cannol  Im  bound  by  tho  obligatUm  labaeqaently  writian  therein  vnles 
tl  eMi  be  shown  that  ho  gavo  tho  paraoa  who  wrote  it  anthority  to  do  aa^ 
Ri^ardi  r.  Day,  70i. 

ft  LiABiLiTT  or  Principal  iob  Aoivtb*  Acts. — The  principal  ia  wpaa 
aible  for  tlie  act  of  an  agent,  when  done  within  the  aoopo  of  Ida 
authority,  thoagh  in  Wolation  of  a  mle  or  inatmotion  of  the  prtnoipnl, 
nnknown  to  the  penoa  daaliog  with  the  agenl    Kammu  Ci^  eCb  A  J* 
Ck.  T.  Higdon,  110. 

ft  A  PnntoiPAL  u  Luk.b  to  Thibo  PnaoHS  nr  a  Cttil  Suit  i 
Feavim,  DnoBn%  OoMOBALinum»  MisRiPRBsisiTATion,  Tovn»  Ki 
LiORNon,  An  OTHm  MALVEAtANcn  Oft  MnriASANon  and  ooiaaioQa 
of  dnty  of  hit  agent  in  the  eoarse  of  his  employment,  although  the  prin> 
oipal  did  not  authoriie^  jiutify,  or  participate  in,  or  know  of  anoh  mia> 
OHidnct,  or  eren  forbade  or  disapproved  of  ik  FffthJive,  Bank  w,  iW^ 
Steond  St.  He.  If 9  Co.,  712. 

4  FnaaoHAL  Liabilitt  ov  Aoknt.  —  One  who  aasnmea,  withont  anthoi^ 
ity,  to  aot  as  the  agent  of  another  and  to  aign  his  name  to  a  dnr 
bill  as  maker,  ia  not  himself  penonally  liable  thereon  when  there  is 
nothing  on  the  faoe  of  the  instrament  to  show  that  he  personally  pn»- 
laes  to  pay  the  amonnt  named  therein.    Oole  ▼•  (yBrkm,  61ft 

#•0  IIankb,  15;  Corporatiokb,  20,  29,  31,  39,  40;  Dnoa,  f ;  EviUMniav  h 
IiisuRAifos,  7,  111  Landlord  and  Tenant;  Nmlioknc^  S;  Ni 

TiABUI  InSTBUMXNTB,  U,  12;    VSNDOft   AND   ^VUCBAStM^  f^   Wi 

MOuauoMp  2i  W1TNB8SU,  4|  ft 

AIDING  AND  ABimiNG, 
See  AocnsABiisi  AflSAULi;  ft 

ALIMONY, 
■at  Oomiiprf  Ivsoltbnot;  MAftRiAOi  jjn>  Detomi^  ft 

ALTERATIONS. 
See  Ovasantt,  2;  Mbcranio's  Lnv,  8^  ^ 

APPEAL. 

ft  Vmnanm  Rioobd.  — When  the  record  on  appeal  ia  defeeliTO^  Ike  n» 
ody  ia  by  owiiof  art  or  by  atipuUtion  correcting  the  error;  bat  the  wmn 
filing  of  oertified  copies  of  omitted  instrnctions  will  not  remedy  the  ir* 
regnlarity  of  failing  to  aet  them  out  in  the  reoord.    Beck  r.  DoweU,  647. 

ft  Niw  Trial,  Motion  tor  hot  Nbcbssart,  Whsn  Casr  Trud  bt  Oovn 
WITHOUT  Jurt.  —  When  a  trial  ia  had  by  a  oonrt  without  a  jury,  the 
question  whether  the  finding  of  the  oourt  is  oontrary  to  the  eridenot 
anay  be  reviewed  on  appeal,  althoagh  no  motion  for  a  new  trial  was 
made  before  judgment.  North  Hwdaom  MuL  BwUdmg  etc  Am^m  i. 
C%t/(fi,67. 

IL  DoTT  OF  Trial  Court  to  Ezahins  and  Pass  upon  lasuia  or  Tarn  Ii* 
BTANGB.  —  It  is  the  duty  of  the  trial  court  to  judicially  ioTostigata  sad 
pass  upon  questions  raised  on  the  trial,  and  the  supremo  court  will  aot 
assume  the  burden  of  that  dnty  in  the  first  inftftuflii  North 
MmL  Btulding  ete.  Aa'n  ▼.  Childs,  67. 
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A,  Vasuhoi  larwsnr  a  PLiADnra  akd  av  IvarKTmmn  OnniD  nr  Sn* 
i^mom  th«mind«r  ouiBoi  b«  mrg«d  for  the  first  time  «i  ApptiL  MIcktMm 
Hotel  Co.  T.  International  eU.  Eneampmenl  Co.,  234. 

C  Rkvikw  of  O&uir  Ovkkkulino  Dkuurrbr.  —  Error  im  •▼•rmllfig  % 
demurrer  to  aa  answer  will  not  be  reviewed  «i  appeal  wh«K  %  npli* 
•ation  has  been  filed  after  the  demurrer  haa  bem  overmlad,  And  tke 
aaawer  U  defective  and  nncertain  in  form  of  •▼trmoal^  or  ia  loeh  mmk» 
tera  aa  oaa  be  cured  by  rerdict.  Otherwiso  whoa  tho  anawer  falla  lo 
state  facta  anAcieBt  to  oonatitute  a  cau«e  of  action,  Mt^mMd  f«  Wkih 
9eUe,  604 

C   EVIDB5CB  THAT  DBTaNBAlIT   CoiTLB   HOT    RbAI^  BsMim  I«  RUBOnVC 

If  defendant  aeeka  to  escape  from  an  instrument  signed  by  him,  on  tho 
ground  that  he  could  not  read  and  its  contents  were  misrepresented  to 
him,  and  after  testifying  that  he  is  unable  to  read,  oanses  two  other 
witnesses  to  testify  to  the  same  fact^  but  their  evidence  is  ozolnded, 
this  oAolusion  is  rsvertible  error  if  the  defendant's  inability  to  read  is 
aot  oonceded,  and  the  court,  in  its  charge  to  the  Jury,  infomm  them 
that  they  are  not  bound  to  take  the  defendant's  statement  beoanse  of 
Us  interest  in  the  result  of  the  suit.  The  defendant;  if  tho  question 
was  still  an  open  one»  had  the  right  to  fortify  his  oridonoo  in  any  way 
that  he  oould.    Poffe  t.  Krtkqf,  731. 

tL  Rbfobt  ov  EzniT  Should  not  bb  Ai>omi>  bt  Tbial  Covbx  wrmouT 
Judicial  Examination.  — In  an  action  by  a  corporation  against  its 
presidsnt  and  treasurer  to  recover  for  losses  alleged  to  have  been  sns> 
tidned  through  their  negligent  and  nnanthorised  aoti;  it  io  error  for  tho 
tfial  eoort;  without  judicial  examination  as  to  its  aoenraoy  and  jnstto^ 
to  adopt  as  a  basis  of  judicial  action  against  ths  defendants,  the  report 
of  an  expert  accountant  employed  by  the  plaintiff  to  examine  into  its 
aoeounts  and  asosrtain  the  extent  of  such  alleged  loaseib  HoNk  Hw4» 
mm  MmL  Bmldimg  tie.  Au'n  t.  ChiUU,  67. 

C  Nov-Fbwvikioial  Ebbob.  —  Where  the  matter  set  np  in  a  special  plea 
ie  oorered  by  another  plea,  the  sustaining  of  a  demurrer  to  the  special 
plea,  if  error^  is  error  without  prejudice.  KatuaM  OUg  eU»  B*  S.  C<k  ▼• 
Higdom,  119. 

9k  Pabtibb,  Impbofbb  Joindbb  oy,  mot  a  Ground  yob  Bbtbbsal  ov  Jvdo* 
wan,  — The  misjoinder  of  a  married  woman  as  a  par^  defendant  is 
not  a  defeot  which  will  cause  a  reversal  of  the  judgment^  beeanso  k« 
aamo  oan  be  strioken  out  even  in  an  appellate  oourl     Bntkek  r.  (M^ 

See  Ibsubancb,  10;  Tbial,  9,  lOl 

APPEARANCE 
Bee  Habbiaob  abd  Ditobo^  UL 

APPLICATION. 
See  Dbbtob  abd  Cbbdimk, 

APPROPRIATIONS. 
See  Watxbooubsbs,  3-6L 

ARBITRATION. 
See  Insubancb,  8^  9l 
•a  Ear..  Vol.  XXXiiL  -ai 
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AKTIGLBS  or  INCORPORATI0B. 

▲sportatioii. 
assault: 

IL  A«A«Uf  WRB  DbaVLT  WbaPOV  ~  WH4T  COHfflTMTM.  — 

MS  pointi  a  riflt  or  other  fireftrm  at  anothor  aad  throatena  ta  blow  hi* 
iMad  off  if  he  doai  not  turn  aroand,  this,  in  law,  eoiutitateo  an  assault 
Althoagh  it  u  not  i^roTed  that  the  gan  was  loaded;  and  a  dinetton  b/ 
tho  ooiirt  to  acquit  is  erroneonib  It  ie  to  bo  presamed  that  tfao  gan 
loadedt'and  tho  fact  that  it  was  not  loaded  it  a  matter  of  defi 

ft  AasauLT  to  M u  rdib  —  In DiCTMiif t — DiscRirrioM  ov  Wbapov.  —  An  in* 
dtotment  for  an  aetanlt  with  intent  to  mnrder,  at  oommon  law  or  nnder 
%  ftatate^  whioh  does  not  specify  the  instrument  necessary  to  bo  used* 
■oed  not  state  tho  lustra ment  or  means  employed  by  tho  anailaat  Mm 
effectuate  tho  murderous  intent  The  means  of  effecting  the  murderono 
intent^  or  the  oireamstances  eviociTe  of  tho  design  with  which  tho  act  io 
done,  are  matters  of  OTidenoe  to  the  jury  to  demonstrate  tho  intent  and 
aot  nooeosaiy  to  be  incorporated  in  the  indictment.    Siatt  ▼•  ffyttr^ 

H  BviDBNcn  ov  Paeticxpatiov  'SarriciRNT  10  bi  SvmamD  lo  ram 
Jury.  — When  tho  testimony  shows  that  tho  person  who  ta  bharged 
with  aiding  another  in  the  commission  of  an  assault  was  oarryiag  tho 
latter  ia  his  buggy;  that  he  stopped  the  Tehido  in  whioh  tho  injured 
person  wao  being  driven  three  timee,  by  blocking  the  road  ib  firoat  of  it 
with  his  buggy,  and  tha^  when  he  was  asked  to  let  it  pasi»  ho  repUoA 
in  a  way  clearly  indicating  that  he  not  only  knew  the  assailant's  pur* 
poses,  but  that  ho  intended  to  assist  him  actually  in  ozocuting  thei^ 
there  is  sufficient  oridence  to  go  to  tho  Jury  on  tho  issao  whether  th* 
defendant  was  present,  aiding,  assisting,  adTising,  or  counseling  tlio  na» 
iaulti  and  a  nonsuit  should  not  be  granted.     WiiU  t.  LueoMt  436b 

4t  AaaavLTVO  Muadir— SumcisNcr  of  Evidsncuto  CoNYior.  —  On  tho 
trial  of  an  assault  with  intent  to  mnrder,  evidence  that  the  accused  threat* 
Mitod  to  kill  the  person  assanlted  and  shot  at  him  several  times  with  a 
large  pistol  loaded  with  gunpowder  and  bullets^  wounding  him  with  ai 
least  one  bullet,  is  sufficient  to  show  a  present  ability  to  oommil  Iha 
mimm  oharged  and  to  support  a  conviction.    StaU  v.  Si/etrm^  MX 

ASSESSMENTS. 
8io  MoNiciPAL  CoftroBATioir%  H 

ASSIGNMENT. 

aoATifsr  AmavRK.  — Each  successive  assignee  of  a  Aosa  te  M» 
lion  takes  il  subject  to  tho  equities  ezisitiog  between  tho  origiiMl  aa» 
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rignor  aad  bit]  immedUlt  tnigiiM.    CmnMnelal  JTol,  Baukw*  Jbi^ 
BozTBi^  2-4;  CoNTBAon^  8;  Mccravto*s  Libit,  8,  Hi  NMOfiAMB  Hi* 

•TEUMlCN'ra,   0;  T&ADB- marks;  T&USTBi  X 

ASSIGNMENT  FGR  BENEFIT  07  CRSDITaB& 
8«a  Equitt,  1;  Trosts,  10-lS. 

ASSUMPTION  OF  RISC 
8m  Railroads,  30,  S2i 

ATTACHMENT. 
ArrAonnm  which  at  to  a  defendant  in  the  actios  la  liiiiod  far  a 
•om  thaa  ha  ia  ahown  to  be  liable  for  by  the  eomplaint,  nasi  ba 
aaida^  thoogh  in  levying  the  writ  do  more  of  hta  property  wa 
than  b  anifieient  to  eatiafy  the  demand  againat  him.    JTiaiicidlif  iw  Ml* 
ffmUa  8a9k  Bank^  103. 

Saa  CoEPOKATiONa,  25,  Sd. 

ATTESTATION. 
See  Wills,  11* 

ATTORNEY  AND  CLIENT. 
Saa  JuDOHRMn^  S;  Mabrxaob  and  Ditobo^  H 

AUSTRAUAN    BALLOT. 
Saa  Elbctioms,  8^  10, 12;  IX 

BAILMENT. 

BAXumiT  An  Dbbt,  DisnNonov  bktwbbn. — When  an  Identical  Ihhig  1i 
to  ba  reatored,  thoogh  in  an  altered  form,  the  ooutract  ia  one  of  bail- 
Bent,  bat  when  the  obligation  ia  to  restore  other  things  of  th»  lika 
kind,  and  aqnal  in  Taloa^  it  becomea  a  dabk     WtihtreU  t.  O'Srimt  ttL 

BALLOTS. 
Saa  Blictioks,  S-10. 

BANKS. 

§•  Dbpobttob  whbb  a  Obnbbal  Crbdetob  Mbbslt.  •—  When  money  da* 
ttrarad  to  a  bank,  though  for  aoma  specific  purpose,  aa  for  instance  ha* 
▼eetmant  in  a  mortgage  seoarity,  has  been  mingled  with  the  funds  of 
tiia  bank,  there  ia  no  reaaon  why  the  depositor  should  be  preferred 
.  above  any  other  creditor.  Though  the  money  waa  deposited  by  a  tma* 
laa^  yet  beoausa  it  can  no  longer  be  identified  as  a  distinct  fond  and 
la  ao  mixed  op  with  other  funds  that  it  cannot  be  separated,  the  bene* 
fieial  owner  can  no  longer  reach  it.     Wetherell  v.  0*Brien,  221. 

fL  Gbbbbal  Dbtobit  —  Check  Dbpositbd  as  Indbmnitt. — Whan  a  check 
ia  depoaitad  in  bank  to  indemnify  the  auretiea  on  am  appeal  bond,  and 
Um  bank  iaanea  a  certificate  of  deposit  reciting  the  appeal  and  the  giv« 
faig  af  the  bond,  and  that  when  the  auretiea  ara  disohargad  tha  depoeift 
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li  to  1m  retorned,  Ilia  deporil  h  a  gtnenl  «m^  And  aftar  H  hm  htm 
■diflad  with  the  other  money  of  the  bank,  and  its  identity  lea^  the 
depottlor  b  nat  antitled  to  a  prior  lien  at  against  the  othar  ereditoca  el 
the  bank  in  the  erent  of  its  insolvenoj.    8aob  depoait  ereatee  the  rsla- 
lion  of  creditor  sod  debtor  a«  between  the  bank  and  the  depositor,  and 
the  latter  is  only  entitled  to  the  rights  of  a  general  creditor.     Ifa- 
ttuil  Ace  Aut*n  ▼.  Jarohi,  302. 
&  OuiaBAL  Dsponrr.  —  When  money  is  deposited  in  a  bank  without  any 
mnderstandiog  that  the  identical  money  shall  be  returned,  bnt  only  that 
a  like  sum  of  lawfal  money  shall  be  repaid,  the  deposit  is  geaeral,  tbs 
bank  is  permitted  to  use  the  money  in  its  business,  and  the  relation  ef 
debtor  and  oreditor  is  created  by  the  transsction,    Mviutti  Ace.  Jss'a  ▼. 
^aeob$,  S02. 
4  Wkbh  thkrb  n  an  Ordin art  Gin kral  Dbposit  in  the  bank«  there  is 
an  implied  andertaking  on  its  part  to  restore,  not  the  same  funds^  bat 
aa  equivalent  sum  whenever  it  is  demanded.      Wethertll  ▼•  O^Brien,  S2L 
iL  SraoiAL  Diposrr.  —  When  money  of  any  description  is  depoeited  in  bank, 
and  the  identical  gold  or  silver  or  bank  bills  depoeited  are  ta  be  re> 
turned  to  the  depositor,  the  deposit  is  special.     It  is  then  the  duty  e( 
tba  bank  to  safely  keep  and  return  the  identical  money.    Muimtl  Ace 
Ac^n  T.  JacofiM,  302. 
0»  SraoiAii  Dbposit.  what  n  mot.  ~If  one  goes  to  a  eaTinge  bank  with 
■Mmey,  stating  that  he  wishes  to  have  it  loaned  on  a  real  estate  meti^ 
gage^  and  the  banker  undertakes  to  so  loan  it  when  an  opportunity 
offers,  but  it  is  turned  over  to  the  cashier  of  the  bank  and  mingled  with 
other  money,  and  a  pass  book  is  iisned  showing  the  deposit  of  the  money 
in  the  sayings  department  of  the  bank,  this  is  not  a  special  depositi 
tiiongh  the  banker  was  told  that  the  money  was  to  be  left  with  him  ua- 
til  it  could  be  loaned,  and  that  he  should  take  care  of  it  until  he  could 
And  a  place  to  loan  it  on  a  real-estate  mortgage.     WdkercB  ▼.  O'Brien 
t21. 
?•  Nbootiabli  iNSTRaifvifTa.  — OiRTiFiCATBS  OF  DKPOtrr  infthe  usual  form* 
issued  by  a  1)aak,  and  made  payable  to  bearer  or  order,  are  negotiable. 
#lrs<  NaL  Batik  t.  SecrnHf  Nai,  Bank,  61& 
IL  Mkk)tiabli  IirsTRDvaifn  —  Osrtificati  or  Dipoot  —  TmAMana  ~~  I>» 
VBHsn.  —  A  bona  fide  purchaser  of  a  negotiable  certificate  of  depast 
for  value  before  maturity,  and  without  notice  of  eqnitiesi,  Is  proteeted 
to  the  same  extent  as  an  innocent  holder  of  other  negotiable  papert  hat 
if  such  certificate  is  transferred  when  overdue,  the  purohasor  takat 
it  subject  to  all  defenses  that  oonld  have  been  made  had  it  not  left  tte 
bands  of  the  payee.    FkrU  NaL  Bank  v.  Security  NaL  Bank,  618. 
tl  Nbootiabli  Imstrumrnts  —  OaBTiriCATB  or   Dbpojiit — iNDORsnanr 
WITHOUT  RaoouRsi.  —  When  a  certificate  of  depoeit  is  indorsed  by  tte 
payee  "  without  recourse  "  before  due,  this  is  not  sufficient  to  charge  a 
hona  Jidc  purchaser  with  notice  of  defenses  existing  against  it,    Fini 
NaL  Bank  v.  Security  Not  Bank^  61fiL 
10.  Nkootiablr  Ikstrumbmts  —  CcRTinoATR  or  Dbposit — TRANsrvB  m 
WHIN  OvBRDUB  —  DBrBNSBS.  —  When  it  appears  from  the  face  of  a  asv> 
tificate  of  deposit  payable  to  the  order  of  the  payee  on  its  return  prop- 
erly indorsed  that  it  is  payable  three  months  after  date,  it  Is  a  time  cs^ 
tificate,  and  if  transferred  by  the  payee  after  the  expiration  of  the  three 
months,  though  l>efore  it  has  been  returned  properly  indorsed,  the  pa^ 
chaser  takes  it  as  then  overdue  and  subject  to  all  defenses  in  favor  cl 


Index.  966 

1M  makw  whfob  could  Kava  baen  mad«  had  it  remained  in  the  hands 
•f  the  original  payee.  Firti  Nat.  Bank  ▼.  Seenrii^NaL  Bamk,  618w 
11.  KiooTLABLB  iHaTEUMSMn  —  Obrtivioats  ov  DapoaiT — Osofls  DaiAVB 
BV  Makkb.— When  a  negotiable  oertifioate  of  depoeit  ii  tranaferred  when 
overdae,  the  maker  may,  io  an  action  thereoa  by  the  purchaser,  eet  off 
any  cross  demand  existing  in  hit  fayor  against  the  original  payee  at  the 
time  of  the  transfer.     Firai  Nat,  Bank  ▼.  SeeurUjf  NaL  Bank,  618. 

lli   MSQOTXABLB  iHSTRUMirfTS  —  CBRTinOATB  OV  DBrOSIT  —  RBTVEM  OF  Blk 

IDBB  SoiK  —  When  a  certificate  of  deposit  in  the  ordinary  form  ia  pay« 
nble  on  its  return  duly  indorsed,  a  return  and  tender  of  the  certificate 
properly  indorsed  te  not  a  condition  precedent  to  the  right  to  maintain 
an  action  thereon.     Firai  NaJt,  Batik  ▼.  Security  Nat.  Batik,  61  8L 

HL  CoLLBonoNi — LiABiLrrr  fob  DsrAULT  or  Cobbbspondbbv.— Abaak 
which  receirea  for  eollection  merely  a  note  or  draft  payable  at  a  diatant 
point,  iHth  an  nnderstanding  that  snoh  collection  ie  for  accommodation 
only,  or  that  it  shall  receive  no  compensation  beyond  the  onatomarj 
OBchange,  ie  not  liable  for  the  defaults  of  a  tnitable  and  repntable  oofw 
inapondent  at  the  plaoe  of  payment,  to  whom  it  has  forwarded  anoh  noli 
or  draft  with  proper  inatmotions  for  the  collection  and  remittance  of  tha 
prooeoda  thereof.    FirU  NaL  Bank  ▼.  Spragtie,  644. 

Mb  CoLLBOTiovB^LuBiLiTT  OB  TBANSMriTiNO  Bamk.  —  Hio  ozchangOL 
nsnally  charged  by  banka  for  the  tranetnission  of  money  to  diatant  points 
is  not  sufficient  consideration  to  support  an  implied  promise  on  the  part 
of  the  forwarding  bank  to  insure  against  loss  on  account  of  the  fraud  or 
insolTonoy  of  its  correspondent  to  make  coUeotiona.  Fini  NaL  Batik  ▼«. 
Bprague,  644. 

ML  OoLLBonoBS  — LiABiLiTT  09  ToBWABDOfo  Bavk.  —  Tko  Uobility  of  m 
bank  taking  a  note  or  bill  for  collection,  which  ia  payable  at  a  distance^ 
oxtenda  merely  to  the  selection  of  a  suitable  and  competent  agent  at  the 
place  of  payment,  and  to  the  transmission  of  the  paper  to  sneh  ageat 
with  proper  inatrnctions,  and  the  correeponding  bank  ia  the  agents  not 
of  the  tranamitting  bank,  but  of  the  holder,  eo  that  auoh  bank  Is  not 
Uable  for  the  default  of  the  correspondent  aeleoted  with  dno  oara.  ArU 
IfmL  BtMk  ▼•  Sprague,  644»  _ 

BEQUEST, 
8ao  Mastbb  abd  SbbvabTv  L 

BILLS  OF  LADING. 

See  WABBHO08BMBH,  2. 

BONA  FIDE  PURCHASER9L 
See  Bavx%  0;  Exboutzob,  6;  Partitiov,  2;  FuBUO  LAsan 

BONDS. 

1.  Waimra  Bxboutbd  in  Blabk.  —  If  a  bond  la  ezeeuted  in  blank  bolaroft 
Jnatioe  of  the  peace,  who  is  told  what  he  shall  afterwarda  inaort  in  tho 
hianka,  and  who,  disregarding  hie  instructions,  inserta  different  oondi* 
tiona,  the  bond  aa  thus  filled  out  ia  not  tho  bond  of  the  person  thna  aign- 
log  it.    Bieharda  t.  Day,  704. 

H  Damagbs  Umdbb  iNDBMNirr  Bond.  —  When  an  asaignee  of  a  mining  leaao 
has  given  an  indemnity  bond  in  a  certain  amount  in  which  he  corenanti 


•66  Index. 

to  in  mp  holes  made  fn  prospeeting  for  or%  ftod  to  keop  gata  im 
Mid  eloiad,  a  rsooTery  for  a  breach  of  tha  coveoaat  eaanol  ba  had  far 
tha  whola  amoant  named  in  the  bond,  but  will  be  limited  to  thm 
agee  aotoally  anatained.     Kerk  ▼.  BUber,  846. 

8b  D A  M  AO  RH  U  N  i»  E  K  I N  i>  K M  N  IT Y  BoN  u.  —  When  an  aseignae  of  a  miaing 
has  giv<*ii  ail  indeiiiiiity  bond  in  a  certain  amount  in  whieh  heeori 
to  indemnify  the  aa^ignor  against  the  elaims  of  a  third  party  and 
against  damages  by  the  operation  of  washing,  the  reoorery  will  boI  ba 
limited  to  the  amount  named  in  the  bond.     Kedt  ▼•  Bkber,  846w 

4  Damaqbs  —  In DKMNiTT  ON  FoRFBiTBD  Lkasb.  —  When  an  assignee  ef  a 
■uuing  lease  has  allowed  it  to  become  forfeited,  and  thus  disabled 
self  from  performing  covenants  contained  in  a  bond  given  to  his 
the  latter  may  sue,  from  time  to  time,  for  royalties  due  and  fsr 
damages  arising  from  breach  of  the  oorenants  or  he  may  treat  the 
traet  as  resoinded  and  claim  damages  in  ene  aotiott  far  lbs 
Emk  y,  BlOer.  840. 

See  lUiutOADfl^  8;  TiiA^  4 

BOOK  ACCOUNia 
6ee  Nbooxtabli  Ivstkuiibnt^  & 

BOOKKEEPERS. 
See  WiTNnaai,  6. 

BOOKS  OF  ACCOUNT. 
See  Etidbncs,  13-17. 

BOROUGHS. 
Saa  UvjnouAh  CoKPOEATioni 

BRID0B3. 
See  HiaBWATt,  4»  4 

BROKERS. 
SsTRLBD  fO  OomnmoHs.  — Before  a  broker 
■Ions  for  selling  property  it  must  appear  that  he  procured  a 
of  sufficient  pecuniary  ability  to  make  a  purchase.  Though  the 
piooured  by  the  broker  enters  into  a  oontraot  of  purohase,  yel  if  he  ii 
•ot  able  to  comply  with  his  contract,  and  the  seller,  in  aeoeptiBg  bia 
as  ths  purchaser,  did  not  rely  upon  his  own  judgment,  but  rather  apca 
that  of  the  broker,  the  latter  is  not  entitled  to  oommissioosL  The  pi» 
daotlon  by  the  broker  of  a  person  as  a  purchaser  is  an  implied  reprssas 
tation  on  his  part  that  such  person  is  able  financially,  as  wall  as  isa4y 
aad  willini^  to  purchase.    BtUler  ▼.  Btiker^  887« 

BURDEN  OF  PROOF, 
flaa  HaoAV]>  amb  Wifi,  S;  iNsoBANoa,  14;  MABrm  mmp  Smvan;  k 

CANCELLATION. 
Insubanci,  12» 
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OAREIBRfl. 

09  MM  TO  KjiowiiiDoa  ov  Ldcitatiov  vrov  LuBfurr  tv.  — 
Jm  tlM  abMOoe  of  fnuid,  ooDotalnMnt;  or  impropor  pnurtioe,  the  Uff^  pro- 
mnption  i%  thai  itipaUtioDt  limitiag  the  oommon-law  liability  of  o«> 
fion  oontained  in  a  reoeipt  given  by  them  for  freight,  were  knowm  and 
•nented  to  by  the  party  receiving  itL     BaUou  ▼.  BarU,  881. 

M,  A  Stifvlatiok  Limitino  tkx  Liabiutt  of  a  eommon  earrior,  in  At 
•▼•ni  of  loea  of  gooda  throngh  hia  negligenoe,  to  ao  amonnt  ■pooiHed  ia 
tho  reoeipt,  nnleoa  the  Talno  of  the  property  ia  therein  atatod  to  bo  of 
a  greater  amounti  meaauroi  the  amonnt  of  hia  reoponiibilitya  and  ■• 
racoTery  can  bo  had  againat  him  ia  ozoeia  of  anoh  amonnti  Balkm  v« 
Jbrfe,  881. 

%»  Lnunvo  LuniurT  fom  Naouoniroi.  —While  a  eommon  earrler  eaane4 
by  eontraet  limit  lie  liability  for  negligence,  it  auiy,  by  eontvaet  with 
^  ahipper,  fix  the  ralne  of  gooda  intmated  to  it  for  ahipmenl^  and  eelef 
him  from  oUiming  thai  they  were  of  a  greater  vmlne  in  an  aolioa  to  re» 
oarer  eompenition  for  their  loea  throngh  aneh  negligeaeew    BoBim  ▼• 

JM%881. 

Bee  Bailroam^  19-2S. 

CASHIER. 
flee  WiTXisaii^  A» 

CAVEAT  EMPTOB. 
See  SzaooTOBS  and  ADMUii8TmA«oa%  4 

GSETnnOATES  OF  DBPOSFTi 
See  Bahks,  %  7-12. 

CERTIORARI 

|»  Te  Wnmi  Shouia  si  Dineom.  —  A  writ  of  rnvthmei  mamtk  ht  Jk 
rooted  to  an  ez-offioer  after  he  haa  parted  with  the  reeetd  whioh  U  ii 
eonght  to  hare  rtriewed.    In  re  Dcm/ee^  768. 

fl»  OoKOLvaiTKma  ov  Rboordw  —  In  reviewing  a  Jndgmenl  ef  a  }iurliei% 

eonri  npon  a  common-law  writ  of  eertiorarit  the  record  imperii  irwtty» 

aad  eaanol  be  oontradioted  by  the  eupplemental  relara  of  the 

/a  fa  DmuM^  768b 

See  Appial,  L 

CHARTERS. 
See  CoBroaATio5%  H 

CHATTEL  MORTGAGES. 
ov  FoMHKOv  AS  ArFBOTiNo  VALiDnT  OF.— Taking 
aC  mortgaged  property  by  the  chattel  mortgagee,  la  be  anfilctent  to  enre 
hrregnlaritiea'in  a  void  mortgage  or  render  it  valid,  mnal  be  either 
aader  the  authority  of  a  written  inetmment  valid  and  enfficient  for 
ttiat  pnrpoae^  or  nnder  aome  parol  consent  of  the  matk^mpu   JM^ 

r*  JMtTJff  w. 

See  Cobtobahovi.  88;  FaAanaLuiT  CoNraTAvaa. 
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CHBCK& 
8mBavk%S. 

GH08BS  m  ACTION. 
8m  AmoNMUT. 

OIBCUMSTAin*IAU 
.  8m  Btidbhoi,  H 

CIVIL  RIGHTS. 
ASA1W1I  ov  Whiti  vbom  Colobbd  Pbbsoxb  IK  Thbatbl  —  1b  iht  iI^ 
■in  of  Tmlid  UgiBlatioa  to  the  eontimry,  the  owntr  or  nanagw  «(  a 
llMator  or  othor  plaM  of  pnbUc  amuMmeut  may  make  and  enfcTM  a  nli 
lequiring  eolored  pereons  to  occupy  Mparate  eeati  and  a  Mparate  peri 
tioB  of  the  hailding  from  white  persona.  Such  mle  ie  a  reasonable  regn- 
laliflB,  nod  is  not  in  Mnfliot  with  nor  in  Tiolation  of  the  the  fonrtsMth 
anendaient  to  the  ooastitntion  of  the  United  Statee.  Tmu^ftt  t.  /«U^ 
ifZ. 

COHABITATION. 

iti  MiBUaai  av]>  Ditobc^  1-3;  ^%9>, 

COLLATERAL  ATTACK. 
8m  Jmwimmti;  10;  Ma&biaob  and  Divobob,  16;  RBonm^  L 

COLLATERAL  SECURTTT. 
}0KrausiBH%  17t  19;  Nbootiablb  lN3TRviiBvt%  9;  I0| 

COLLECTION. 
8m  Bamxs,  13-15; 

COMBINATION& 

8m    COKTtLACOt  7 

COMMISSIONERa 

8m  RAILBOADe,  IL 

COMMISSIONa 
8m  Brokbbb, 

COMMON  CARRIERa 
8m  Carriibb. 

COMPOUNDING  FELONISaL 

DiTBBaB  —  Whav  dobs  hot  Constitutb.  —  When  a  mortgagor  hM 
stolen  er  wrongfully  removed  the  mortgaged  property,  and  upon 
arrested  and  imprisoned  therefor  givM  his  note  witii  snretiM  for  the 
payment  of  the  mortgage  debt,  this  alone  will  not  eonstitnte  duress  er 
ooDiponnding  a  felony  in  the  execution  of  the  note,  and  eneh  d«f( 
eannob  be  relied  upon  by  the  surety  in  an  action  on  the  note  wil 
other  eTidenee.     Com  CoutUg  BeuUt  ▼.  Brkiser,  649. 
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OoMTomvDina  FsLomr  as  Dmm.  ^  Ttie  oimtr  of  goodi  •lo1«a  or  wrong* 
fully  takon  has  a  rigbft  to  roooiT*  companaation  for  tho  injury  wtt^^n^ 
aad  may  take  a  note  signed  with  rareties  thorefor;  and  in  aiieli  oase,  nn> 
leat  there  ia  an  agreement  not  to  proaeente  or  to  aappreas  eridenoe  o< 
the  orime,  the  defense  of  oomponnding  a  felony  ia  not  availablt  againil 
ilM  aotOi     Cam  OmMtg  Bank  t.  Brieher^  MH 

O0MPR0MI8& 
8oa  baouTOBB  ah]>  Ai^MixmmA' 


OONCBALMSNT. 
;  i)  CimBiiM^  l|  Eroppbi^  1|  Bnarm  FmouuBoa,  '^. 

OONCURRENT. 
Soo  JuuBDionox,  S;  S» 

OOHUDSNTIAL  COMMUNICATIOiraL 
CX)NFntMATION. 

8m  OVARDIAK  AMU   WARDb  ii 

OONFLICr  OP  LAW& 
See  ELicnoNa»  L 

CONSIDERATION. 
flee  Bas«%  1^15}  GoBPORATzova,  8;  Eyidrngi.  11;  LiORinn^  %  Ik 

CONSPIRACY. 
flee  Fravd,  SL 

CONSTITUTIONAL  LAW. 
See  QtATxrrwa, 

CONSTITUTIONa 
flee  Civil  Rights;  Statuth^  % 

CONSTRUCTION. 
See  Elsction8»  1, 4-7. 

CONTEMPT. 
piTORCR  —  Drfrrdaht  ih  Comtrmpt  Entitled  to  Makr  Drprrsk  —  Whem 
a  defendant  ia  a  snit  for  divoroe  is  in  contempt  in  failing  to  obey  the 
ovder  of  the  ooart  for  the  payment  of  temporary  alimony,  the  eourt  baa 
mo  power  to  prevent  him  from  interpoeiug  a  defense  to  the  mefils  of  the 
by  striking  out  his  answer.     Gordon  v.  Qordtm^  SMb 
flee  Marriags  add  Divorci,  7* 

CONTRACTORa 
AMD  Srbvamz^  12; 
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CONTRACra 
L  RxoHT  OP  Oirs  Fabtt  to  Fihish  Pkuorv attcb  Arm  tn  Oroift 

BAM  RsPVDZATSD  TBB  Aqrbcmbmt.  —  A  contracting  party  who  has 
otrtain  thxnga  to  do  nndor  hio  con  tracts  haa  no  right  to  proceed  to 
ozeonta  it  after  he  haa  been  notified  that  the  other  party  to  the  eoBtraet 
will  not  stand  by  hie  compact;  and  the  mere  fact  that  the  contract  hao 
been  made  with  aereral  joint  contractors,  while  the  refusal  to  perferm 
has  emanated  from  only  one  of  them,  does  not  affect  the  operation  of  tbo 
nile.  Hoiice,  when  one  has  agreed  to  erect  o  building  for  two 
who  have  bound  themselves  jointly  to  pay  a  certain  sum  for  the  wi 
but  before  entering  upon  the  performance  of  the  work,  is  notified  bj 
of  those  persons  that  ha  will  not  carry  oat  his  part  of  the  contract,  tiio 
ollowal)le  and  only  proper  course  is  to  treat  the  contract  aa  broken  bj 
both  tlie  joint  oontracton  and  ane  for  damages.  The  party  who  baa 
contracted  to  oreot  the  bailding  cannot*  nnder  inch  circumstances,  g» 
on  and  coinpleto  ll|  uid  rocover  the  oontract  prico.  Ikufm  v.  i^ffoasoi^ 
783. 

t.  PoRCHAgiB  viTDn  CoirritAor  Bctwbui  Thibd  Pkesovs,  WsBTHBm 
AFraaiKD  bt  ExiaTiHO  Bquitibs.  —  Whoa  o  party  fnrniahea  the  money 
ond  becomes  the  parohaser  of  property  under  o  contract  made  botveaa 
third  persons,  ha  takea  ■object  to  anch  contract  oad  oU  cqoitiaa  ex- 
isting against  11     Chicago  etc  Cab  Co,  ▼.  Terbet,  S1& 

lb  Rbscission  or  Contract,  Fbefbtbatoe  or  Fravd  kas  vo  Right  tou^ 
The  perpetrator  of  a  fraad  by  which  a  contract  haa  been  indncod  haa  mm 
right  to  rescind  the  contract.     OwtAer  r,  DUrkh,  32, 

4  No  Causb  or  Action  or  Tobt  Aeibbs  ibom  thb  B&saoh  op  a  Duty 
Ckbatbo  bt  Contract,  nnlcsa  there  ia  aomo  privity  of  oontraot  ba- 
twecn  the  defendant  and  the  peraon  injured.  SetMor  ▼•  Kingdmmd  cCb 
Hfg.  Co.,  482. 

§k  Tradb,  Rbstraibt  or.  —  An  agreement  la  reatr^t  of  trade  la  Bot  aba^ 
lutcly  void  on  the  ground  of  public  policy  becaMO  it  oitenda  throaghool 
theatate.     Herrtshqf  r,  BouUnean^  SM 

ib  Tbadb,  RBflTRAXNT  OF.  —  An  agreement  by  a  teacher  with  hia  amployw 
that  he  will  not  for  a  year,  after  the  and  of  hia  BarvicoB»  taaoh  fhm  Gernan 
or  French  languagea  or  any  part  thereof,  nor  ba  in  any  way  oonneolad 
with  any  persona  or  inatitutiona  that  taach  them  in  the  atate  of  Rhode 
Island,  is  void  because  it  is  unreasonable  and  extendi  beyond  any  thing 
apparently  necessary  for  the  protection  of  aueh  employer.  fferre$kqf 
T.  BoutineaUt  850. 

7*  Tbadb,  Rbstraint  or.  — All  Combinations,  whether  af  oapitaliata  oral 
workmen,  for  the  purpose  of  influencing  trade  in  their  special  faror  by 
raiaing  or  reducing  pricea  are  ao  far  illegal  that  agreementa  to  oombiaa 
cannot  be  enforced  by  the  courta.     More  r,  Bennett,  216. 

t.  Tbads,  Rbstraint  of.  — An  Aorbembnt  Bbtwkbn  Mbmbbbs  or  av  A» 
■ociATioN  or  Stenoorafhbrs  to  be  bound  by  a  schedule  of  prices  to  be 
fixed  by  the  association,  and  not  to  compete  with  each  other  by  taking 
or  offering  to  take  a  less  price,  ia  contrary  to  public  policy  and  nonaa* 
forooablc    More  t.  Bennett,  21fi, 

Boo  BoNOfl,  4;  Bbokbbs;  Carribbs,  3;  Corpobationb,  t,  3,  %  25^  30;  Dam* 
agrs,  1;  Inbolvbnot;  Licbnsb,  2,  3;  Mbohanio*8  Lmr,  H  13;  Past* 

HBRSHIP,     1;    SaLBS;    SbEYIGBS;    SrBOinO    PBRFOMCASaili    (teATUTBSl 

UaoRT,  1;  WiTNB3aii^.4. 
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CONTRIBUTORY  NEGLIGENCE 
smm  BiftTAirr,  11;  Nbqliokho%  6|  Railboum^  S7»  88L  ^^ 

48;  4a. 

C0R0NER3, 
8e«  SviDSNCs.  7. 

CORPORATION& 

1*  Hb  AoQviEB  THB  RiOHT  TO  BB  A  CoBPOBATioiT,  th«  pNteribed  aUtotoiy 
ooaditumt  mnat  be  •ubfUutiall/  complied  wiili.  P$ofk  T.  MomtecH^ 
WaUr  Oo^  172. 
9L  Oboanizatioii  or.  —  A  eorporatioa  moit  haT«  %  full  and  eompleto  or. 
ganisatioA  and  azUtanoe  aa  an  antity  and  in  aooordanea  wiUi  the  law  to 
whieh  it  owea  ita  origin  before  it  can  aeenme  ita  franchiae  or  enter  into 
Bay  kind  of  oontraot  or  tranaaot  any  bueinese,  and  whatever  be  the  mode 
ptoaeribed  by  the  act  of  incorporation,  a  enbstantial  compliance  with  all 
the  proTiaiona  of  the  law  under  which  it  ii  created  la  required  before  tho 
oorporation  can  be  aaid  to  hare  anoh  an  oziatanoe  aa  will  entitle  it  to  do 
bniineaiL     WaXUm  w.  OUver,  860. 

A  iMFBBvaor  Oboanizatiov  —  Pbrsowal  LiABiLirr  m  Dibbotobs.  —  When 
B  oorporato  charter  ia  duly  filed  in  the  oiDoe  of  the  leoretary  of  atata 
naming  oertain  peraona  aa  direotora  of  the  oorporation,  bnt  no  other  or 
fnrther  atopa  are  erer  taken  to  oompleta  tho  preliminary  organ]attion» 
or  to  comply  with  the  law  for  the  goyemment  of  oorporationa^  anok 
oorporation  haa  no  anch  eziatenoe  aa  will  authoriie  ita  officera  to  eon* 
traoti  tranaaot  any  bnaineaa,  or  inenr  any  liability  in  ita  name,  and  wheft 
the  direotora  named  in  the  charter  oontraot  and  inenr  liability  in  tko 
name  of  anoh  corporation,  they  render  themaolrea  peraonally  liablaw 
Wabon  ▼.  OVver,  366. 

C  Form ATioB  OF,  VrrAL  Dbrcts  nr.  —  If  a  atatnte  reqnirea  artidea  of 
incorporation  to  be  anbeoribed  and  acknowledged  by  five  or  more  pe^ 
aona,  and  anoh  artidea,  though  anbacribed  by  five  peraona,  are  acknowU 
odged  by  four  only,  thia  defect  ia  fatal  to  the  eziatence  of  tho  eorpom« 
tion  ia  a  proceeding  againat  it  by  qm  warranio^  People  ▼•  MonleeU^ 
Water  Oo^  172. 

ib  A  SiraaoBiPTioN  ov  Monbts  «o  bb  Paid  to  a  Corpobation  hot  tbt 
EznriHO  ia  enforceable  by  it  after  it  comae  into  existence.  Such  a  aab* 
aoription  ia  in  the  nature  of  a  continning  offer,  which  ripena  into  a  bind* 
ing  obligation  when  the  corporntion,  being  fully  organiied,  accepta  audi 
offar.    Richelieu  HoUl  Co,  t.  IntemationcU  etc,  Nncampmeni  Co,,  234. 

ib  BuBSOBirnoB  to  a  Corporation  About  to  bb  Foricbd. — Notice  to  a  anb* 
Bcriber  of  a  anm  of  money  to  be  paid  to  a  oorporation  to  be  formed,  thaft 
hia  anbecription  haa  been  accepted  by  it,  ia  not  necessary  if  it  haa  in 
fact  aooepted  and  acted  upon  such  aubscription.  RkktUeu  Hotel  Co,  ▼. 
[niemational  etc,  Encamvment  Co.,  234. 

y.  NonoB  or  tbb  Accbptanob  bt.a.  Corporatiob  ov  a  Svbsqbiptiob  iobrb 
BBNBVrr,  made  before  it  waa  organiaed,  ia  not  neceaaary.  Snob  aooept- 
anca  may  be  inferred  from  the  conduct  of  the  oorporation  ia  retaining 
tho  aubaoription  paper  in  ita  poasession  and  expending  largo  anma  of 
ly  on  the  faith  of  it^  SieheUeu  HoUl  Caw  t.  ImUtnaiiomU  efe; 
Co.,  234; 
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&  SVMURirilov,  OoirsiotRAVioii  loft.^  When  m&mtjh  npanM,  Ubor  btk 
■lonrvd,  and  matariaU  fomiihad  on  tha  laitli  of  a  ■nbaeriptioa  paipai; 
ft  aoosideration  faffidanl  to  iiiataiB  it  axiati^  and  it  booomM  irror^ 
aabla.     RkheUeu  Hotel  Co,  r.  IntenuUhnai  ale.  EneampmeiU  Co.,  234. 

9k  Plka  of  Ultra  Virss  oannot  bb  Availed  or  to  dofeod  against  an  obli* 
gatiou  incurred,  whon  the  contract  haa  in  good  faith  been  performed  by 
tha  other  oontracting  party,  and  tha  corporation  baa  had  the  benefit  of 
it.  This  plea  fhoald  ncTar  proTail  when  it  wonld  not  adTanoa  jestioab 
Linktn{fr,  Lombard^  743. 

Ml  Oorporation  to  Oondqot  Hotil  Busnriss,  Powebi  ov.  — Acorporataoa 
ineorporated  to  conduct  a  general  hotel  business,  has  power  to  ■ahaenba 
a  snm  of  money  to  be  used  by  another  oorporation  about  to  be  formed 
for  the  purpose  of  carrying  on  an  international  military  eneampmeat  im 
tlio  eity  in  which  the  anbsoribing  oorporation  oondneta  ita  bnBnaaa. 
MtkheBm  Boiel  Co.  ▼.  Iniemaiumal  etc  Encampment  Co.»  234. 

IL  PdWKU  OV.  —  A  COBFOKATIOH  ObOAITIZBO  TO  OaRET  OH  A  HOCBL  BOH* 

FI9S  has,  as  incident  to  its  powers,  the  power  to  adopt  and  ptoimila  aO 
reasonable  expedients  direotly  ealculated  to  increaaa  the  nnmber  of  its 
patrons^  such  at  advertisings  employing  agents  to  solicit  patronage^ 
running  omnibuses  and  other  vehicles  to  convey  guests  to  and  from  tha 
hotel,  and  other  similar  expedienta.  RkhcUtu  Hotel  Co.  v.  Intermatkmai 
afe.  XncampmeiU  Cou,  234* 

ML  Oafital  Stock  ^Tritct  Fvhd  nr  Hands  of  Dirbciom  ob  Stock- 
■OLDntt.  —  Tho  capital  stock  of  a  corporation  is  a  fund  sat  apart  for 
the  payment  of  ita  debts,  and  the  directors  hold  it  ia  trust  for  that 
purpose.  The  stockholders  of  the  oorporation  are  oooolQaivaly  ahaiged 
with  notioa  of  the  tmat  character  which  attaches  to  ita  capital  atoek; 
M  to  it  they  oaAnot  oconpy  the  etatut  of  innocent  purchasers,  and  whea 
they  have  ia  their  hands  any  of  this  trust  fund,  they  hold  it  cma  oMre» 
■abject  to  all  equities  which  attaofa  to  it.  Ccmmerekd  NaL  Batik  ▼• 
Burehf  831. 

Ml  Pvbobass  or  In  Owh  Btock  bt  a  Corforatiov  by  axahange  for  ^ 
property  of  equal  value,  though  made  ia  good  faith  and  without  aay 
element  of  frand,  or  anything  in  the  apparent  ooaditioB  of  the  oorpora* 
tion  to  interfere  with  the  making  of  the  exchange,  will  aot  be  allowed 
when  it  injuriously  affecta  a  oreditor  of  the  oorporatioB,  even  though  the 
faot  of  the  iadebtedneas  is  aot  at  the  time  established  or  kaowa  to  tha 
stockholders.    Oommerdal  Nat,  Bamk  ▼.  ^ui-cA,  331. 

Mk  Imfbofbr  Sals  of  Profbrtt,  SBrrmo  Asidb.  — A  sale  of  tha  property 
of  a  corporatioa  ander  a  resolutioa  appointing  ita  prestdeat  and  aecre- 
tary  a  committee  to  dispoae  of  il^  will  be  set  aside  oa  the  suit  of  a  con- 
testing stockholder,  when  such  sale  is  made  to  a  purchaser  aader  aa 
agreement  with  tha  aecretary  for  their  Joint  acquisition  of  tha  property. 
In  inch  case,  the  power  conferred  on  the  president  and  aeeretaryjrequirea 
the  action  of  both,  jointly,  and  the  secretary  is  disqualified  to  act,  oa 
aooount  of  his  personal  interest.  .  Chkago  etc  Cab  Ck  v.  Terbee,  31Sk 

Vk  Imfrofbr  Salb  of  Profbrtt,  Sbitino  Asidb.  —  An  action  to  set  aside  a 
oale  of  property  of  a  oorpwatioa  beoauaa  ia  fraud  of  its  stockholders,  ooay 
be  maiatained  by  oae  of  the  latter  without  a  previoasdem  and  on  the  oor 
poratioa  to  bring  the  aotioa,  when  it  appears  that  the  direotors  thoreol 
are  under  the  control  of  the  peraoa  ia  whose  interest  tha  sals  waa 
(Moago  etc  Cab  Co,  r.  Yerkee,  31& 
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Sals— RATonoATioir. — Whether  or  nob  a  ratification  of  a  sale  Is  effective 
in  any  ceee  dependinpon  whether  thoee  aseaming  to  ratify  might  have 
legally  anthorixed  the  eale  to  be  made  in  the  firet  inetanoew  Okkaffo  eie; 
Cab  Ook  ▼.  TerkeB,  315. 

E7«  Stocks,  Bona  Fid«  Holdkr  ov  Fobosd.  who  n.— If  one  to  whom  an 
application  for  a  loan  ia  made,  for  which  a  certificate  of  stock  is  offered 
■e  collateral  security,  applies  at  the  office  of  the  corporation  to  the  per- 
■OB  in  eharse  thereof,  and  who  is  its  secretary  and  treasurer,  and  ia* 
qniree  whether  it  is  genuine  and  all  right,  and  receires  an  answer  in 
the  affirmative,  wberenpon  the  loan  ie  made  and  the  stock  taken  as  ool* 
lateral,  the  receiver  of  inch  security  is  entitled  to  protection  as  a  boma 
JkU  holder;  nor  does  he  loee  the  right  to  be  treated  as  soob  holder  by 
selling  the  stock  and  applying  the  proceeds  to  the  payment  of  his  loan, 
and  thereafter,  upon  discovering  that  the  certificate  had  been  forged, 
taking  an  assignment  thereof  from  the  purchasers  and  repaying  them 
the  amount  paid  by  them  at  tbe  sale.  Fi/ih  Ave.  Bank  T.  Farty-teetrnd 
8L  tU.  J?V  Co.^  712. 

it.  CvsnvioATSS  or  Stock  wm  TRAxsriRs  Tbbriov  Sionsb  or 
Blank  become  in  effect,  so  far  as  the  public  is  concerned,  as  if  they 
had  been  issued  to  bearer.  F\flh  Av6,  Bank  v.  Forty-Btamd  SL  de.  iTf 
Co..  712. 

Ml  Stocks,  Liabiutt  ov  Holdbr  ov  Forqbd.  —  If  a  holder  of  forged 
stoeks,  held  as  collateral  security,  makes  a  sale  thereof,  be  impliedly 
gnarantees  that  they  are  genuine,  and  he  is  liable  to  the  purchasers  te 
the  consideration  paid  by  thesft.  Fifth  Ave*  Bank  v.  FoHyseeond  8t,  elfc 
JTy  C7o.,  712. 

flL  laABiLixT  lOB  FoROBD  Cbbtifioatbs  ov  Stogx.  —  If  B  Secretary  cf 
a  ^corporation  acts  as  its  transfer  agent,  and  has  authority  to  ooao* 
tenign  oertificatos  of  stock,  when  signed  by  the  president  and 
iirer,  and  to  seal  them  with  the  seal  of  the  corporation,  such 
torsigning  and  sealing  oonstitnte  an  affirmation  on  the  part  of  the 
poration  that  the  stock  has  been  lawfully  issued,  and  that  all  conditions 
freoedent,  upon  which  the  right  to  issue  depends,  have  been  duly  ob- 
■erved.  Therefore  if  such  secretary  makes  ont  in  due  and  regular  form 
B  eertifioate  of  stock  purporting  to  be  signed  by  the  president  and  treaiN 
■rer,  and  eountersigned  by  the  secretary,  and  to  which  the  corporato 
seal  is  affixed,  and  the  namee  of  the  other  officers  are  forged,  and  thB 
issaing  of  the  certificate  unauthorised,  the  corporation  is  answerable  tB 
«nB  acquiring  such  certificate  in  good  faith  and  for  value,  believing  it 
to  be  genuine,  and  who  has  made  all  the  inquiriee  regarding  it  which 
can  be  expected  of  a  pradeat  purchaser.  Fifth  Am,  Bank  v.  Fori^'^eamd 
BLHcBTy  Co,,  712. 

n.  Ihcbbasb  ov  Stook'— Stooxholdbk's  RioHrr  to  Pubohasb.  —  TIm 
right  to  increase  in  the  capital  stock  ol  a  corporation  is  intended 
Isr  the  benefit  of  the  Joint  owners,  and  can  be  exercised  only  by  the 
•orporation  itself;  and  in  the  absence  of  stipulations  in  the  ohar- 
ter  to  the  oontrary,  the  original  stockholders  have  a  right  to  subscribe 
for  and  hold  the  new  stock.     Humboldt  etc*  Park  A»t*n  v.  Stevens,  654. 

ft.  Right  or  Majobitt  Stookholdbb  to  Pdbchasb  rrs  Propbrtt 
OH  WiNDiHO  vr  ITS  ArrAiRS.  —  When  it  is  determined  to  wind  np 
a  corporation  and  to  settle  its  business,  the  holder  of  a  majority  ol 
Us  stock  cannot  make  or  ratify  a  sale  of  all  its  property  to  himself 
against  the  protest  of  a  holder  of  minority  of  its  stock  and  in  disregard 
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•f  his  rigteli,  Imt  fh«  mlnoriljr  owDer  may  eleol  to  tml  tiM  BHlori^ 
•vntr  as  a  parohaMr  and  nqiiirs  him  to  aoooaot  for  the  Talao  of  Iku 
property.     Chieago  etc  Cab  Co.  r,  Terkei,  Sid. 

A  PuKORASK  ov  PROFXRTT  BT  Majohitt  Stogkholdbb.  —  It  U  illegal  and 
frandalent  for  a  majority  stockholder  to  purcha^  the  property  of  the 
eorporatioQ  at  a  sale  authorised  by  himself,  and  such  parehana  may 
be  set  aside  in  the  same  way  and  to  the  same  extent  that  a  parehaso 
of  corporate  property  by  a  director  may  be  set  aside  at  the  iastaiMO  of  a 
minority  stockholder.    Chieago  eU,  Cab  Co,  r,  TerhtB,  Sift. 

tl  Right  ov  Majobitt  Stockholdbb  on  Windino  vp. -tA  anjoritj 
stockholder  ia  a  eorporation  may,  when  the  law  aathoriass  a  TeAe 
of  stockholders,  so  Toto,  vpon  any  matter  of  policy  ia  the  eomJnol 
of  the  corporation,  as  to  best  snbeorTe  his  own  interests,  and  this  Bay 
relate  to  the  ceasing  to  dooorporate  business,  the  winding  up  of  itssfiairs, 
and  the  sale  of  ite  property;  bat  the  action  resaltiag  from  each  rote  aaast 
Bot  be  so  detrimeatal  to  the  corporation  itself  as  to  lead  to  the  neeeosary 
Inference  that  the  interesteof  the  majority  of  the  shareholders  lie  wholly 
•ntside  of  and  in  opposition  to  the  interesto  of  the  corporatioa  and  af 
the  minority  of  the  shareholders,  aad  that  th«  action  of  the  majority  is 
a  wanton  or  fraudulent  destmotion  of  the  righto  of  the  minority.  Ckkagt 
etc  Cab  Co.  r.  Terke$^  31ft. 

WL  Attaohmbbt.  ^  An  Acnow  AOATitBT  a  Stooxholdbb  for  his  proportiea 
of  the  debt  of  a  corporation  of  which  he  is  a  member  is  founded  apoa  a 
aontraot  within  the  meaning  of  the  section  of  the  code  authorising  aa 
attachment  to  issue  la  an  action  npoa  a  aontraol.  Ketmed^  t«  Oa^for• 
aia  ^osi.  Bank  163. 

Mb  AiTAORiaiiT— FAiLnro  to  Statb  Avoinrr  CLAncBik  —  Attadiment  ia 
an  action  against  a  corporation  and  ite  stockholders  whioh  merely  stetss 
the  amount  of  the  indebtedness  claimed  to  be  dne  from  the  corporatioa, 
without  specifying  the  amount  for  whioh  each  of  the  stockholders  is 
claimed  to  be  liable,  is  irregnlsr  as  to  snoh  stockholders  aad  oho«ld  be 
discharged  on  motion.    Kennedp  t.  Oa^/omia  Sav,  BatUtt  16SL 

17.  Rbmbdt  or  aoainst  In  Dihbotobb  abd  OmoBBs  vob  NBouomc^ 
Fbaod,  OB  UvAOTHOBiZBD  AoTB.  —  A  Corporation  has  a  remedy 
against  ite  directors  and  officers  for  negligence,  fraud,  breaehee  ef 
trusti  or  for  acte  done  in  excess  of  their  authority,  and  the  eass  against 
each  is  distinct,  depending  upon  the  eridenoe  against  him,  nulaas  twe 
or  more  haTO  Joined  or  participated  in  the  wrongful  act,  in  which  oas« 
all  participante  may  be  joined  ia  the  suit.  IfoHk  Hmdsom  MmL  BmUd- 
kiff  0tc  A98'n  T.  ChildM.  67. 

Mb  MuvoBrnrop  Boabd  or  Dirbotobs  of  Cobfobation  hot  Liablb  at  Law 
lom  MisooNDUCr  ob  Nboligbncb.  —  No  recorery  ean  be  had  at  law 
against  a  minority  of  the  board  of  directors  of  a  corporation  for  miaooii- 
dnot  or  negligence,  inasmuch  as  they  can  aot  only  when  lawfully  a» 
sembled,  and  their  dutiee  are  derdTod  on  them  as  a  board  and  not  indi- 
Tidnally.     liortk  Hudtom  MuL  Building  etc  AtB'n  ▼.  C/tilds,  67. 

H.  Liabiutt  or  Optiobrs  or  Corporation  por  Nboligbncb  ob  Unadthor- 
BBD  Aots,  Basis  op.  — The  liability  of  corporate  officers  to  the  corpora- 
tion for  damages  caused  by  negligent  or  nnauthorised  aoto  reste  npoa  Ite 
oommon-law  rule  which  renders  every  agent  liable,  who  violatee  hia 
thority  or  neglecte  his  duty  to  the  damageof  his  principal.  North 
MuL  Building  etc  Amu  t.  Chiids,  57. 
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4hwnnm  Am  Maitaobm  aw  a  CoBPomATiov  oavitot  bk  Hbld  Pnaoir* 
AUiT  liiABLB  npon  a  contract  entered  into  by  them  while  acting  for  the 
oorporatioQ,  on  the  ground  that  the  contract  waa  foreign  to  and  indepea- 
deot  of  the  corporate  bnaiuess  of  the  corporation,  and  not  a  proper  or  no* 
ceeeary  incident  thereof.  Linkattfr,  Lombard^  743. 
n.  Pbraonal  Ltabilitt  ov  tbb  Aoxnts  ov  a  CoRPOSATioir  oannot  ba 
eatabliehed  by  proring  that  they  determined  to  enter  npon  the  bua- 
ineae,  and  did  enter  npon  and  manage  it  withont  any  formal  aotioA 
en  the  part  of  the  corporation  or  tta  board  of  directora,  if  it  further  ap» 
paara  that  no  one  waa  interested  in  the  butineaa  except  aa  a  atockholdar 
of  the  corporation,  and  that  the  profita  of  the  busincH  were  receired  and 
the  expentea  thereof  paid  by  aneh  corporation.  Unhm/r,  Lombard,  74IL 

Ml   OtnCBltS  07  CORPOKATON  NOT  CBABaBABLB  AB  Ex  OPTIOIO  DlRBCTOU, 

WBXV.  — >  Where  the  directora  of  a  corporation  hold  no  meeting!,  give  jam 
attention  to  the  performance  of  their  dntiea,  bnt  leare  the  entire  manage* 
vent  of  the  corporate  bnaincH  to  the  preeident,  leoretary,  and  treasurer, 
who  oondnct  its  aflaira  negligently,  and  in  the  exereiae  of  powera  belong* 
log  solely  to  the  board  of  directors,  bnt  in  entire  good  faith  and  withont 
deriving  any  improper  personal  gain  or  profit  or  improperly  appropriat- 
ing to  themseWea  any  of  ita  property  or  funds,  snch  officers  cannot  bo 
charged  aa  ex  pffieh  membera  of  the  board,  and  neither  of  them  ia  liable 
to  the  corporation  for  the  negligent  or  nnanthoriaed  acts  of  the  others 
Im  which  he  did  not  participate.  North  Hudocm  MuL  Building  etCn'Au'm 
r.  ChUd$,  117. 

m  DiBBGTOBs  ovCoxFORATZOV,  Dbokbb  ov  Cabb  RsQinBXD  Qv.  —  Diroctora 
of  oorporationa,  or  thoae  acting  ex  officio  aa  such,  are  l>oand  to  exercise  that 
degree  of  care  which  ordinarily  prudent  and  diligent  men  would  oxer* 
eiae  under  aimilar  cironmstancee  in  respect  to  a  like  gratuitous  employ* 
Bent,  regard  being  had  to  the  usages  of  business  and  the  circumstanoea 
«l  each  particular  caae;  but  they  are  not,  in  the  abeence  of  any  element 
of  pceitire  misfeasance,  and  solely  on  the  ground  of  paasiTO  negligence^ 
to  be  held  liable,  nnleaa  their  negligence  is  gross  or  they  are  fairly  sub* 
Ject  to  the  imputation  of  a  want  of  good  faith.  North  ffmdeom  MmL 
Building  eic  Aee'n  ▼.  Ohildi,  67. 

Mi  DxoaxB  OF  Carb,  Skili^  and  Judoxbbt  Rxquirbd  ov  Ofrobb  of  Coa* 
FOBATiOM. — Where  it  is  sought  to  hold  an  o£Eloer  of  a  corporation  liable  for 
aoB'feasanoe,  negligence,  or  misjndgment  in  respect  to  mattera  within 
the  scope  of  hia  proper  powers,  he  will  be  held  responsible  only  for  a 
to  bring  to  the  diacharge  of  his  duties  such  degree  of  attention, 
akill,  and  judgment  as  is  ordinarily  used  and  praottoed  ia  the  dis* 
ofaarge  of  such  dntiea  or  employments,  the  degree  of  care,  akill,  and 
Judgment  depending  upon  the  subject  to  which  it  is  to  be  applied,  the 
particular  circumstanoea  of  the  case,  and  the  usages  of  business.  North 
Bmdmm  MmL  BuUding  etc,  A%in  r.  C%i^,  67. 

AonoM  BT  CoBPOEATXOH  AOAiBST  Its  Optzokrs  TO  bbTrbatbd  AsEQurr* 
ABLB  AcnoN,  WHBH.  —  An  action  by  a  corporation  against  its  president 
and  treasurer  for  negligence  and  misconduct  in  the  discharge  of  the 
datiea  of  their  respective  offices,  and  also  as  ex  offido  members  of  the 
board  of  directors,  where  the  graramen  of  the  complaint  ia  that  the  do- 
iandaata  have  exceeded  their  respectiTC  powers  as  snch  president  and 
treasurer  in  dealing  with  the  property  and  property  rights  of  the  oor* 
poration,  and  have  usurped  the  powers  of  the  board  of  directors  without 
the  knowledge,  consent,  or  approval  of  such  board  or  of  the  stockholder^ 


B78  Index. 

■hovld  b«  trcatad  m  an  eqaitable  aotion.    North  Eudmm  MwL  BmUkt§ 
€ie.  Au'n  ▼.  ChiUU,  67. 

WL  A  OoBroKAnoH  u  Akswbbabui  for  Iom  inBtaiQed  by  a  IhM  p««M  fnm 
tht  iMgligMit  or  wrongful  azerciae  by  ita  officers  of  tha  gananl  poww 
•onfamd  npoa  thMk  /V^  ^ve.  ^otiik  t.  Forty-Second  SL  de.  iff  Gil, 
71«. 

9J,  PusOBAra  BT  DiKBcroR  OT.  —  A  director  in  a  prirate  eorponi 
whaaa  duty  it  is  to  preserve  its  property  and  protect  it  against 
so  far  M  that  can  bo  done  by  the  exercise  of  ordinary  eare  and  dilk 
gonoe,  oannot  hitnaelf  become  the  purchaser  of  any  property  of  the  oaiw 
poration  which  it  is  his  duty  to  selL    Chicago  eic  Cab  Co,  r,  Terkn,  SUL 

Mb  ABSiciirMSirr  bt  OrriCBRS  or.  —  Under  n  resolution  passed  bj  tht 
board  of  directora  of  an  insolvent  corporation  authorizing  its  ptari 
dsnt  and  secretary  "  to  hereafter  execute  judgment  note%  ehattel  mort- 
gagea,  bills  of  sale,  or  other  instmments  in  their  judgment  naoesaary  to 
the  financial  interests  of  the  company,"  such  offioers  hnre  power  to  make 
an  assignment  of  the  book  accounts  of  the  corporation  to  a  creditor  hoU^ 
lag  its  judgment  noten    Commercial  Nai,  Bank  t.  Bmxk,  881. 

H.  JuBXSDionoH  —  Sbbviob  or  PBoaBSi  ob  Fobbioii  OoBromisioB. — Whom 
a  oorporation  organiaed  and  doing  business  under  the  law  of  one  state 
oon tracts  a  debt  through  its  anthoriaed  agent  in  another  atate^  lio  k  ao 
&tf  ita  managing  agent  there,  that  service  of  summons  upon  him  for  tho 
debt  while  he  is  temporarily  within  the  state  will  bind  tiio  oorporatloSi 
Kkfpp  T.  CretUm  Cit^  etc  Waterworki  Co,,  6611. 

A  JVBISDIC.IOH  —  SbBTIOB  OV  PrOOBBS  OB  FORBIOB  OOBVOBATIOB.  —  Whoft 

a  corporation  oontraota  a  debt  ontaide  of  ita  own  atate^  aerrioe  of  procaas 
in  an  notion  to  recover  anch  debti  made  upon  its  managing  agent  whOo 
he  is  temporarily  atopping  at  the  place  where  the  debt  was  oontraotod, 
will  bind  the  corporation.  Klopp  t«  CrcMton  Citg  tie,  Watenoorio  Co^ 
666. 
4L  FOBBIOB  CoKPOBATiov  —  RiQBT  TO  Takb  MoBTOAaB.  —  A  foreign  oorp^ 
ration  ia  entitled  to  make  a  mortgage  loan  in  liiasoorL  JTcryaaan  ▼• 
AMien,612. 

Boo  Appbai^  7s  EQtrrrT»  1;  Etidenob,  2,  8;  iBjaBcnoBB*  1|  JuDomBV^ 
14;  Nbqottablb  iBSTBUHBBn,  6^  llf  12;  Plbadzbo^  I|  Qoo  Wa^ 
aajRoi  RaoBiTBBab  L 

correspondent: 

See  Bakbb,  18-1& 

COTENANCY. 

Im  One  tenant  In  ooraraon  b  not  permitted,  in  equity,  to  aoqvirs  an  Ib« 
tarsot  ia  the  property  hostile  to  that  of  the  others,  and  thorofore 
a  purchase  by  one  tenant  in  common  of  an  encumbrance  on  tho  joint 
oatate,  or  an  outstanding  title  to  it,  ia  held,  at  the  election  of  tho  other 
tenants  in  common  within  a  reasonable  time,  to  inure  to  the  equal  be&o- 
flt  of  all  upon  their  contributing  their  proportion  ol  the  oonaidoration 
actually  paid.     Ramherg  t.  WaJilatrom,  227. 

&  A  Tbnamt  in  Commob  or  aLbasbuold  Estatb  mat  Pctrchasb  thb 
Bbtibb  Estatb  of  his  landlord,  without  incurring  any  obligation  to 
his  cotenanta  to  share  in  the  benefits  of  the  pnrdiaae,  because  the  estats 
BO  pnrchaaed  ia  not  adverse  to  the  leasehold  eotate,  and  the  property 
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•oqnfred  by  the  parohasing  cotenant  is  not  inooBilitwt  wltii  the 

mi  IIm  1mm.     Bamberg  v.  IVahUtroTH,  227. 

Mm  nu  IxTiBivr  or  Ohb  Cotbnant  n  Sold  av  av  Rxioinnni  Aiu^ 

a  luuuit  holdiDg  under  a  leue  from  all  of  the  Mtenante  mutt  aooowrt 

to  a  i^rohaMT  at  raob  Mle  for  a  moiety  of  the  rente  and  proAta  nadar 

a  atatnte  entitling  the  parch  aaer  at  each  a  Mle  to  reoorer  the  ralne  of 

the  VM  and  occupation  of  the  property  from  the  date  of  the  mIo 

•  lenaal  in  poMeerion  thereof.     HarrU  t.  FotUr^  187* 

See  PAKTinoir, 

COUNSEL. 
8m  Tbial,  9,  la 

OOUNTERSION. 
8m  DmwvxTnaKUt 

COUNTT  JUDGB8. 
8m  Quo  Wabraxto^  H 

COURTS. 

JUBISDICnOK; 


COVENANTS. 
8m  Bonds,  2-4;   DcBSi^  B 

CRIMINAL  LAW. 

— iKRftironoN  18  CoRRBOT,  whioh,  while  H  Imtw  the  )wy  froe 
to  find  the  fact  "  that  the  defendant  knowingly  and  willf nlly  threw  aome 
corrosive  fluid  into  the  face  and  eyes  of  the  injured  perB0fi«*'  dedaiM 
that  the  law  prMumes  that  the  defendant  intends  the  natural  and  pt«h* 
able  oonsequenM  of  his  act,  and  that,  from  the  intentiooal  throwing  el 
auch  a  dangerous  instrumentality  into  the  eyM  of  a  ehildy  the  Jury  BMJ 
infer  malicOi    State  ▼.  Ma  Foo^  414. 

8m  AOOnBABXBS;  AflBAVLT,  1,  2,  4;  HOMICIDB;    HUSBAVB  AVD  WDI^  1^ 

Labobvt;  Rape;  Trial^  9»  IL 

'CROPS. 
See  Judicial  Salbh 

CROSS  DEMAND. 
8m  Banks,  1L 

CUSTOM. 
8m  Insubangb,  H 

DAMAGES. 
I.  PBTAiffiBB  OB  LiquriDATBD  Dauaobs.  —  When  a  lump  svai  Is  BBmed  by  tfee 
parttM  to  a  eootnot  m  eompensation  for  loss  suffered,  the  preaumptica 
la  that  the  sum  named  is  intended  m  a  penalty  and  not  m  liquidated 
damages,  no  matter  what  it  is  called  in  the  contract,  the  controlling  ele- 
ments being  the  intent  of  the  parties  and  the  cironmatanoM  el  the 
▲m.  0t.  Rar..  Vol  XXXIIL— 62 
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fend  if  th«  eontract  oontafau  mr%n\  matiert  of  diffvoil  ffl^iiM  «( 
portanoe  and  yet  the  iiiiii  named  is  payable  for  the  broaoh  of  any  of 
them,  even  the  least,  it  is  a  penalty.     Keck  r.  Bi^er,  846. 

%  Xtidincb  ov  Fihahgxal  Condition  or  Pulintitv  is  admissiblo  im  ■• 
aotion  to  recover  for  personal  injury,  when  the  evidenoe  will  Jnstif  j 
Jnry  in  awarding  exemplary  or  pnnitivo  damagos.      Beck  ▼• 
547. 

H  MsASUKB  ov  Damaoss  voh  Dxath  07  Marrikd  BIah.  — III  aa  aotioa  l» 
roooTer  damages  for  the  death  of  a  married  man,  the  measnre  of 
•gos  is  the  peonniary  loss  of  the  widow  alone.    Liemanm  ▼.  CUeago  el 
ITf  Co.,  S7. 

8m  Bonb%  S-4;  Bminxht  Domain;  Railsoas^  %-lS,  Sl-tf^  f9|  Wi 

JIU8E8,  2;  IL 

DEBTOR  AND  CREDITOR. 

!•  FATMBm  —  Atpuoation  ov.  —  When  a  creditor  holds  twodains 

hit  debtor,  and  the  latter  makes  a  payment  without  diiooting  to  whiok 
lebt  it  shall  be  applied,  the  creditor  may  apply  it  equally  to  tho  pay* 
ment  of  eaoh  debt,  neither  being  barred  by  limitation.  Beck  ▼•  Bum, 
516. 

&  FATmMTS — Appugation  or.  —  When  a  creditor  holds  aeroral  daint 
against  his  debtor,  the  latter  on  making  a  paymenti  may  direot  «pon 
which  debt  it  shall  be  credited,  but  failing  to  do  this  the  creditor  asay 
■lake  the  application  in  the  manuer  moat  to  his  interest.  If  aoither 
the  debtor  directs,  nor  the  creditor  applies  the  payment^  the  law  wiQ 
apply  it  to  the  debt  which  first  matures,  nnlcH  jmstioo  and  eqnitgr  d^ 
mand  a  different  appropriation.     Beck  t.  Beuu,  516. 

Sm  Bavk%   1-4i  Cobpobations,  18,   38;  Pabthbbihip,  ^7|  Ffwi 

T&USTB,  10-12. 

DEBTa 
Bee  BAiunoT. 

DECEIT. 
8eo  Bncmo  Pbrvobmanob,  %  C 

DECLARATIONS 
8ee  Etidbnoi,  18;  Tbustb,  15;  WzLU^  IQl 

DEEOa 

L  DBJTsmT,  What  i>on  hot  Constitutb.  —  If  a  father  SKocaioi  tad 
acknowledges  a  deed  purporting  to  grant  an  estate  to  his  threo  adaH 
sons,  and  to  operate  presently,  and  then  deUrers  the  deed  to  one  of 
them,  saying,  *'Take  this  deed  and  put  it  in  our  box  at  the  Iwnk,* 
without  doing  any  other  act  showing  an  intention  to  formally  deliver 
the  deed,  and  himself  retaining  possession  of  the  land  granted,  roooiviag 
the  rents  and  profits  during  his  lifetime,  the  instrument  is  inoporatifw 
as  a  deed  for  want  of  sufficient  delivery.     Hojfet  v.  BoyUm,  S20L 

IL  DxuTBRT,  What  n  not.  —  When  a  grantor  in  a  deed  hands  tt  l»  tW 
grantee,  telling  him  to  "  take  this  dead  and  put  it  ia  ovr  box  ttl  tW 
bank,"  this  does  not  constitute  a  present  delivory  of  tho  dead  to  the 
grantee^  bat  a  mere  omployment  of  him,  aa  agent  of  tho  gtaatert  to  d» 
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la  aot  for  the  grantor  wheroby  tho  Utter  eoald  retaia  Um  Mstodj  •! 
the  deed.     Hay€9  ▼.  Boylan,  326. 

lb  Dud  to  In  vast  —  Dxlivkrt,  whin  SaFriciuiT.  — When  a  pareat  ea^ 
eotes  a  deed  to  an  infant  child  and  in  hia  intereat,  and  mauifeati,  b/ 
hii  words  and  conduct,  an  iutoution  that  the  deed  shall  operate  at  ooee» 
a  delivery  will  be  presumed,  and  proof  of  actual  delivery  ia  nnnecessaiyp 
because  it  ia  the  duty  of  the  parent  to  accept  and  preserve  the  deed  for 
aaoh  infant  until  he  arrivea  at  his  majority.    HaytsM  v.  BoyUM^  826i. 

A»  Dbutbrt,  wbxv  SufFiGiBifT.  —  If  a  grantor  intenda»  when  ezeootlac 
a  deed,  to  be  understood  aa  delivering  it,  that  will  be  anfBoient  m 
a  delivery,  or  when  be  induces  the  grantee  to  believe  that  a  deed  baa 
been  executed  which  makes  him  the  owner  of  land  on  whioh  he  ia  afta^ 
warda  permitted  to  erect  valuable  improvementi,  the  grantor  is  aol 
Allowed  to  aet  up  that  the  deed  is  in  fact  inopemttre  for  want  of  farmal 
deltTery.     Hayu  t.  Boylan,  326. 

§k   OONTRAOT  BSTWBEir  Ck>TSNailTS  KOT  TO  S0X  lOK  PARTITIOir,  WKBH  Yoilw 

.A  stipulation  in  a  deed  conveying  an  undivided  interest  in  Und,  whereby 
the  partiea  oovenant  for  themselves,  their  heirs,  and  assigns  noTer  t» 
institute  proceedings  for  the  partition  of  a  certain  apeoifled  portion  el 
that  land,  ia  an  unreasonable  restraint  of  the  enjoyment  and  uae  •f  Um 
(toper^,  and  therefore  void.    Haeutsler  v.\MiUQuH  Inm  Ofk,  4ti« 

See  Guardian  akd  Wa&o^  4 

DEKDS  OF  TRUST. 
See  Husband  and  Wzf%  4 

DEFINITIONS. 

To  Oduntxrsion  ah  Instrumbnt  ia  to  sign  what  baa  already  been  slgaai  b^ 

aauperior, —  to  authenticate  by  an  additional  signature,— and  usnallj 
has  reference  to  the  signature  of  a  subordinate  in  additionto  tlMl  el  bis 
superior  by  way  of  authentication  of  the  execution  of  a  writing  to  wliieb 
it  is  afiBxed,  and  it  denotes  the  complete  execution  of  the  pspgk  M^flk 
Ave,  Bank  r.  Forty-second  Si.  etc  By  Co.^  1\%  * 

Constructive  trusta.     Riley  t.  MartinellU  209. 

^  Kah."    FUh  Bro$.  Wagon  Co,  t.  La  Belle  Wagam  WaHti,  T% 

''On  sale  and  return.*    House  t.  Beak,  307. 

**0n  sale  or  return.*    House  t.  Beak^  307. 

Ordinary  care.    DriseoU  t.  Market  SL  etc  ity  Gto.»  ML 

Partnership.     Ooldsmiih  t.  Eiehold,  97. 

Servant.    Met€alfr.  Sweeney,  864. 

Watercourse.     Hawley  t.  SJiMon,  941. 

WilL     Bohinaon  r.  Brewster,  265. 

**  Without  recourse."    First  Nat.  Sank  t.  BeewrUiy  NaL  BmJ^  fit. 

DELIVERY. 
Mm  'Dmaam,  1-4;  Iibootiablb  Inbtrumbnts,  S;  Sauh^  l-4k  il 

DEMURRER  TO  EVIDENCOL 
See  Tbial»  t. 

DEVISE. 
See  EsTATBs;  Wnuk  IL 
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fend  if  tb«  mmtraet  oontafais  ■•▼•ral  matiert  of  JMWrent 

porUaoo  aad  yet  the  anm  named  U  payable  for  the  broaoh  of  mmj  of 

them,  eveo  the  least,  it  u  a  penalty.     Keck  t.  Bi^er,  846. 

%  Xtidinob  ov  Financial  Condition  or  PLAiNTiFr  U  admiariblo  im  ^ 
■otion  to  rooo^er  for  personal  injury,  when  the  erideiioe  will  joatif  j 
}Qry  la  awarding  exemplary  or  pnuitiTO  damagoe.     Beck  r, 
547. 

H  MsASiTBi  OV  Damaom  vok  Dxath  07  Makribd  BIah.  — In  aa  aotioa  l» 
roooTer  damagee  for  the  death  of  a  married  man,  the  meaanre  of 
•gee  ia  the  peenniary  loea  of  the  widow  alone.    Liermasm  t.  Ckioago  e 
Mtff  Co.,  S7. 

§m  Bora%  S-4{  Bkinxht  Domain;  Railroad^  S-18^  Sl-tf^  f9|  Wi 

xnan,  2;  8L 

DEBTOR  AND  CREDITOR. 

!•  FaTMBm  —  Atpuoation  ov.  —  When  a  oreditor  holds  two  dalno 

\&M  debtor,  and  the  latter  makea  a  payment  without  direoting  to  whioh 
lebt  it  shall  be  applied,  the  oreditor  may  apply  it  equally  to  tho  pay* 
ment  of  eaoh  debt,  neither  being  barred  by  limitatioo.  Bttk  t.  Hwm^ 
516. 

%  FATmNTS  —  Appugation  qv. — When  aoredttor  holda  aeroral 
•gainst  hia  debtor,  the  latter  on  making  a  payment,  may  direct 
which  debt  it  ahall  bo  credited,  but  failing  to  do  this  the  creditor  Bay 
Bake  the  application  in  the  manner  most  to  hia  interest.  If  noither 
the  debtor  directs,  nor  the  creditor  applies  the  payment^  the  law  will 
apply  it  to  the  debt  which  first  matures,  unless  jmatioo  and  oqui^  d^ 
mand  a  different  appropriation.     Btck  t.  Heuu,  516. 

8m  Bavk%    1-8i  Cobpobations,  18,   88;  Pabthbbihip,  l^g  Fiwuii 

TaosTB,  10-12. 

DEBTa 
8eo  BAiunoTi 

DECEIT. 
8eo  Spsomo  Pbbvdbmavob,  %  C 

DECLARATION& 
8ee  Etidbnoi,  18;  Tbvsts,  15;  WiLU^  IQl 

DEEDa 

L  Dbjtsbt,  What  i>oas  not  Conbtitutb.  —  If  a  father  eacocntss  aad 
acknowledges  a  deed  purporting  to  grant  an  estate  to  hia  three  adaH 
aona,  aad  to  operate  presently,  and  then  deliTcrs  the  deed  to  osio  of 
them,  saying,  *'Take  this  deed  and  put  it  in  our  box  at  the  bMik»" 
without  doing  any  other  act  showing  an  intention  to  formally  delirer 
the  deed,  and  himself  retaining  possession  of  the  land  granted,  rsoaiiiiif 
the  routs  and  profits  during  his  lifetime,  the  instrument  is  inoperatiYm 
as  a  deed  for  want  of  sufficient  deliTory.     Hofn  t.  BcfyUm,  828L 

IL  DBUTBiir,  What  n  not.  —  When  a  grantor  in  a  deed  hands  tt  la  tfaa 
grantee,  telling  him  to  "take  this  deed  and  pnt  it  ia  ovr  box  a*  tfaa 
hanky"  this  does  not  constitute  a  present  delivory  of  the  dead  ta  tfaa 
grantee^  bat  a  more  amployment  of  him,  as  agent  of  tha  graaloi^  to  d» 
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la  aot  for  the  fp*aator  whereby  the  Utter  eoald  retaia  Um  Mstody  •! 

the  deed.     Hay€9  ▼.  Boylan^  326. 

8L  Pxbdto  Invamt — Dblivbrt,  max  SoFnoiuiT.  — When  %  pweat  ea^ 
eotes  a  deed  to  an  iafant  child  and  in  hia  interact,  and  mauifeati,  hy 
his  wordd  and  conduct,  an  iutaution  that  the  deed  shall  operate  at  ooee» 
a  delivery  will  be  preauined,  and  proof  of  actual  delirery  is  nnneoessary^ 
becanse  it  is  the  duty  of  the  parent  to  accept  and  preserve  the  deed  for 
•nch  infant  nntil  he  arrives  at  his  majority,    //ayes  t.  B^yUmt  826i. 

4b  Dkutsrt,  whev  SufFioiBMT.  —  If  a  grantor  intends,  when  exeootlac 
A  deed,  to  be  nnderstood  as  delivering  it,  that  will  be  sufficient  as 
a  delivery,  or  when  be  induces  the  grantee  to  believe  that  a  deed  baa 
been  ezecnted  which  makes  him  the  owner  of  land  on  whioh  he  ia  aftai^ 
wards  permitted  to  erect  valuable  improvements,  the  grantor  ia  aol 
ftllowed  to  set  np  that  the  deed  is  in  fact  inoperative  for  want  of  tarmal 
delivery.    Haye»  v.  Saylan,  326. 

9k   OONTBAOfT  BSTWIEir  CoTSNAHTS  VOT  TO  SUB  lOB  PABTmOH,  WKBH  Yoiaw 

A  stipulation  in  a  deed  conveying  an  undivided  interest  in  Und,  whereby 
the  parties  covenant  for  themselves,  their  heirs,  and  assigns  never  to 
Institute  proceedings  for  the  partition  of  a  certain  apedfled  portloo  «l 
that  land,  is  an  unreasonable  restraint  of  the  enjoyment  and  use  of  Um 
(royert/,  and  therefore  void.    Haeusskr  Y,\Ml»towi  Inm  Ofk,  4ti« 

See  Guardian  akd  Wa&o^  4 

D^KDS  OF  TRUST. 
8oe  HvaBAMD  ahd  Wzf%  4 

DEFINITIONS. 

Xo  OD0iiTBR8i€iir  All  Ikstbumbnt  is  to  sign  what  has  already  bean  algBoi  b^ 

a  snperior, —  to  authenticate  by  an  additional  signature,—  and  Bsoallj 
has  reference  to  the  signature  of  a  subordinate  in  additionto  that  of  bto 
anperior  by  way  of  authentication  of  the  execution  of  a  writing  to  whiob 
it  is  affixed,  and  it  denotes  the  complete  execution  of  tho  papgk  M^ftk 
Ave.  Bank  v.  Forty-aeeond  SL  etc  Ry  Co.t  712i ' 

Constructive  trusts.     Biley  v.  MartintUi,  209. 

^Fiah."    FUh  Broe.  Wagon  Co.  v.  La  Belle  Wagam  WaHti,  T% 

''On  sale  and  return.*    Howe  v.  Beak,  307. 

^On  sale  or  return.*    ffouae  v.  Beak,  307. 

Ordinary  care.    DrUeoll  v.  Market  St,  etc  Ity  Gto.»  ML 

Partnership.     Ooldimith  v.  Eiehold,  97. 

Bsrvanl    Jfeteaffr,  Sweeney,  864. 

Watercourse.     Hawley  v.  Sheldon,  941. 

WilL     BobinMon  r.  Brewster,  265. 

**  Without  recourse."    Firet  NaL  Bank  v.  SecmrUy  Noi,  JMk  fit. 

DELIVERY. 
DBBBib  1-4;  IlBOOTiABLB  Ikbtrumbnts,  S;  Sauh^  l-4k  il 

DEMURRER  TO  EVIDENCOL 
See  Tbial,  •. 

DEVISE, 
8ae  EsTATBa;  Wnuk  % 
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DILATORY. 
Sea  Plkadiko,  3,  A, 

DIRECTORS. 
iMOomrOEATXOVS,  3,  12,  15,  23,  27-38; 

DIRECTING   VERDICT. 
Soe  Railroads,  41,  42;  TaiAi^  14. 

DISCHARGE. 
Sm  MoBTQAaBa^  fr-7. 

DISCRIMINATION. 
Mm  ImriMTATB  Coxmx&ob;  Muvicipai.  ComroRAnon^  S-4L 

DIVERSION. 
8m  WATBBCouRan^  3-8. 

DIVORCE. 
8m  Mae&iaob  akd  DiTOBoa 

Dooa 

8m  Railroads,  18i 

DUEBILLS. 
8m  Aoknot,  L 

DURBS8. 

8m  OdMrOUKDINO  FsLONItS,  1;  Patmsr 

EASEMENT& 

L  MumasFt  bt  Adtkbsb  UhBR.  --  When  a  party  hM  enjoyed  an 

lor  eoeh  length  of  time  aa  to  confer  title  to  land  from  the  tme  owner  la 
Iha  diMoisor,  this  adverM  enjoyment  will  Mtablisb  the  right  la  the 
eaMment  m  against  the  owner  of  the  servient  Mtate.  PUmmam  t.  ^ofo^ 
•S6w 

H  Kabbmbbt  bt  Advbrbb  Usbr.  — To  make  the  enjoyment  of  an  enwment 
adverse  to  the  owner  of  the  servient  estate,  the  intent  to  claim  and  enjoy 
the  eaMment  must  exist.  In  the  abMnM  of  such  intent  and  daim  ■• 
adverM  enjoyment  will  arise.     Pilzman  v.  Boyec,  636. 

A  Basbmbut  of  Right  or  Wat,  Rbsbrvation  or  Givsa  bo  Right  to  Fbhob. 
A  roMrvation  in  a  conveyance  of  a  reasonable  right  of  way  aeroM  the 
land  conveyed  givM  the  owner  of  the  dominant  Mtate  no  right  la  !■• 
cUm  anoh  right  of  way  with  fences.    Smer  v.  Quifi&u^  66. 

See  Railroads,  16. 
EJECTMENT. 

I.    tfARRIBD  WOMAV,   WHW   A    PrOPRR    PaRTT   DBTBITDAlf T.  —  When    the 

hnsband  is  confined  in  a  lunatic  asylum,  and  the  wife  is  the  active  d^ 
iMdant  in  the  cause,  withholding  the  premises  sued  for,  and  w^^fc-tw^g  a 
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d»f«BM  of  an  aflrmatlTo  oliaraoter,  the  »mI  bt  ngtxd«4  m  a  propw 
pwty  dofendant.  Benakek  t.  CM^  422. 
H  Imoompbtsmt  Btidbmcb.  —  In  an  aotion  of  ojaotnitntt  brooght  bj  Iha 
porebaior  at  a  trustee's  sale  of  the  premises,  eTtdenoe  of  paymonte  aadt 
1^  the  party  defendant  showing  a  partial  discharge  of  the  notes  seonred 
by  the  deed  of  trusty  is  rightly  ezclnded.  Snob  eridoBoo  doea  nol  ahow 
ft  aaliafaotioB  of  the  debl^    BentUck  ▼.  Cook^  422* 

ELBcnoNa 

I.  SvATOTB  Adovtbd  Fbom  Ahothxe  Stati  — CoHSTBvonoH  or.  —  Wb« 
an  eloeiion  stain te  is  adopted  from  another  state,  the  deoisiona  in  Ibai 
alaie  eonatming  it  are  not  also  adopted,  if  inoonsiatent  with  tha  faadfti 
nental  Uw  of  the  atata  adopting  il    Bower$  t.  SnUih,  401. 

&  8rATUTii  ^  OovsTRucrioir  —  Mandatoht  and  Ouiotort  TmofWEMwm^ 
When  a  atatato  expressly  or  by  fair  implioatioa  declares  any  ael  to  ba 
•asontial  to  a  valid  election  or  that  an  aot  shall  be  performed  in  a  givea 
manner  and  no  other,  anoh  proTiaions  are  mandatory  and  exelnsiTe;  bnt 
If  the  statute  simply  providea  that  certain  aeta  or  things  shall  be  dona 
within  a  partionlar  time,  or  in  a  particular  manner,  and  does  nol  deolar* 
that  their  performance  is  essential  to  the  validity  of  the  eleotioB  tbay 
will  be  regarded  aa  mandatory  if  they  do,  and  directory  if  they  do  nal^ 
affect  the  actual  merita  of  the  election.    State  t.  BubmU,  62S. 

H  9TATUTI8  —  Mandatobt  akd  Dirxotort  Provisiomb.  —  Statutory  pro* 
▼iaiona  which  fix  the  day  and  place  of  the  election,  and  the  qualifioatioA 
of  the  Toters  are  mandatory,  while  those  which  relate  to  tha  mode  of 
prooednre  in  the  election,  and  to  the  record  and  return  of  tha  raaulli^ 
are  directory  merely.     State  ▼.  Russell,  625. 

4k  CoMSTRuenoir  —  Irrbgularitibs.  —  Courta  will  aonsider  tha  obiaf  pH^ 
poaa  of  election  laws,  so  aa  to  obtain  a  fair  election  and  an  honeat  lo* 
turn,  aa  paramount  in  importance  to  minor  requirementa  whioh  pra* 
aeriba  tha  formal  steps  to  reach  that  end;  and  in  order  not  to  dafeal 
the  main  design,  are  frequently  led  to  ignore  such  innocent  irregulari* 
ties  of  aleotion  officers  aa  are  free  from  fraud,  and  have  not  interfered 
with  a  full  and  fair  expression  of  the  voter's  will.    Bowere  v.  Smiih,  49L 

H  OovBTRUonoii  —  Error  op  Official.  —  Such  a  construction  of  an  elaa* 
tion  law  aa  will  permit  the  disfranchisement  of  large  bodies  of  votera, 
becauae  of  an  error  of  a  single  official,  should  never  be  adopted  whara 
the  language  of  the  statute  ia  fairly  susceptible  of  any  other  meaning, 
BowerM  v.  Smith,  491. 

ib  How  C0K8TEUBD.  —  All  statutes  tending  to  limit  the  citiaen  in  his  exer* 
daa  of  the  right  of  auffrage  ahould  be  liberally  construed  in  hia  favog; 
BowerM  v.  Smith,  491. 

IL  OoNSTRVonoif  OF  Mandatory  Provisions.  —  When  an  eleotion  law  f^ 
aelf  declares  a  fpeoified  irregularity  in  an  election  to  be  fatal,  eouriB 
will  follow  that  command  irrespective  of  their  views  of  the  tmportanoa 
^  the  requirement,  but  in  the  absence  of  such  mandatory  proviaiaii,  an 
Irregularity  not  so  vital  as  to  prevent  a  free  and  full  ezpreasion  of  tbo 
popular  will,  will  be  considered  as  immaterial,  and  wiU  nol  vitiate  tha 
whole  retam.     Bwoere  v.  Smith,  491. 

&  AuvnuLiAN  Ballot  Ststbu  — Mabk  Mads  Wrrq  Pbboil.  ^  Under 
the  "Australian  ballot  system,"  a  provision  of  a  statute  that  tha  voting 
mark  shall  be  made  with  ink  is  directory  merely,  and  if  the  mark  ia 
Bsada  with  pencil  the  ballot  is  not  tharaby  rendared  vaid|  nor  ia  ila  val- 
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Ultj  •ffaoted  by  «  further  prorislon  of  Um  ilatiiU  tliAt  **&• 
dhftll  plaoe  any  mark  upon  hb  ballot  by  which  it  maj  at torwarda  hm 
tilled  as  the  one  he  voted."    Stale  r.  Rusttell,  626. 

IL  Mabkmo  Ballots.  —Under  a  statute  providing  that  "no  elector  ahaJl 
place  any  mark  upon  his  ballot  by  which  it  may  afterwards  be  identified 
M  tike  one  he  voted/'  the  mark  prohibited  is  such  a  one  whether  lotten* 
flgurea,  or  characters  in  ink  or  in  pencil,  as  shows  an  intention  on  the 
pnrt  of  the  voter  to  distinguish  his  particular  ballot  from  others  of  iti 
oUsn,  and  not  one  that  is  common  to  and  not  distinguishable  from  otiian 
In  that  class,  and  the  ballot  itself  mnst  furnish  evidence  of  an  nalaw- 
fnl  intention  on  the  part  of  the  Toter,  such  at  his  t«i^*ii^  «r  n  wmuk 
known  to  be  his,  or  the  like.     State  v.  RusaeU^  625. 

Ml  Aostkaliav  Ballot  Law  ^Adding  Namb  to  Tiokst. — Undar  tt« 
Anstralian  ballot  system  at  adopted  in  Missouri,  electors  may  vede  far 
candidates  whose  names  do  not  appear  on  the  offioial  ballots  by  adding 
raoh  names  in  writing  on  the  blanks  provided  on  the  ballot  Ur  timft 
purpose.     Bowen  v.  Smiih^  491. 

IL  Ballots  —  BFrior  ov  Irriovlaritt.  —Ballots  printed  by  county oleriu 
ns  directed  by  law  and  cast  by  voters  in  confonnity  therewith,  bnt  in* 
oorrectiy  prepared  by  the  secretary  of  stato  or  oonnty  olerk  by  efro- 
aeonsly  admitting  a  candidate's  name  to  a  place  on  the  ballot^  are  not  void 
bat  ahonld  be  oounted.    Bowers  v.  SynUh,  491. 

UL  Ballots— ERRONBoaa  ADDirioir  of  Namb  to  the  official  list  of  nani- 
nees,  though  not  corrected  before  the  election  as  provided  by  law,  ii^ 
nader  the  Anstralian  ballot  system,  harmless  in  its  effect  upon  the  Tatar's 
right  to  use  the  official  ballot  without  fear  of  poesible  disfranohisaaasnl 
Bawen  v.  Smith,  491. 

Ul  Ballots  —  Waivbr  or  Brbonbotts  ADornoir  ov  Kamb.  —  When,  an- 
der  the  Australian  ballot  system,  a  candidate  causes  no  timely  objactioa 
to  be  made  before  the  election,  as  provided  by  law,  to  the  preeeaee  oa 
the  official  ballot  of  any  names  of  nominees  not  proper  to  be  tharey  he 
mnst  be  regarded  as  having  waived  such  objection.    Bowen  t.  Smiik,  491* 

14  PoLLlifO  Placbs.  —  When  the  ballots  voted  in  a  certain  election  district 
ara  received  at  two  polling  places  instead  of  one,  thus  necessitating 
the  appointment  of  an  additional  set  of  election  judgee  not  anthotiasd 
by  law,  such  irregularity  will  not  affect  the  validity  of  the  baUota  essl 
at  either  or  both  of  such  polling  places,  when  it  does  not  appear  ta  have 
had  any  bearing  upon  the  result  of  the  election  to  the  prejudioe  or  dis- 
advantage of  the  defeated  candidate.     Bofoer$  v.  Smith,  491. 

U  Pbrbkptort  Mandamus  will  not  be  issued  requiring  the  Jndgaa  aal 
elerks  of  election  to  count  ballots  wrogfnlly  rejected  by  them  whsa 
snob  ballots  are  beyond  their  control  and  have  been  retnmed  to  Ihs 
aonnty  clerk.    StaU  v.  Bussell,  625. 

Baa  OonNAHCT,  1;  Landlord  and  Tenant,  S;  Pabtnbbskip,  C 

KMINENT  DOMAIN. 

Omolusivbnbss  or  Judohbnt  for  Damagbs.  —  A  Judgment  of  a  eaait  hsf^ 
ing  jurisdiction  to  award  damages  in  a  prooeeding  to  condemn  landa  lor 
railroad  porpoeee  is  oondnsive  upon  the  parties  thereto  as  to  all  qnes* 
tions  therein  actually  litigated,  as  well  as  all  matters  necessarily  withia 
the  issue  joined,  although  not  formally  litigated.  Atdumm  etei  Mm  Jt 
Oow  T.  Boomer,  637. 

See  Railroads.  1-14. 
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KNTAIU 
Bm  Esta' 


EQUITT. 

FeAVB  —  EQVITT  WXI*L  VOT  RblIBVK  AOAIKfT  FBA9i>iniavf 
A  ereditor  of  an  iniolTent  corporation  who  obtains  an  aasigiuiiaBt  ol  Hi 
book  acooanti  through  fraad  U  not  entitled  to  the  aid  of  a  ooort  of  •fvl^ 
to  enforoe  hia  claim  ander  the  assignment.  CommerckU  Nai  Btmk  ▼• 
Bwrek,  331. 

FBAin> — EQaiTT  will  hot  Bblxsti  AOAimrr. «  A  party  will  not  bo  p«^ 
mitted  to  come  into  a  conrt  of  equity  to  enable  him  to  reap  the  fmits  ol 
fraud;  and  if  it  is  found  that  the  right  sought  to  be  enforced  is  nnoos- 
scionable,  or  has  been  obtained  by  fraud*  deceit,  or  corin,  a  oonrt  el 
equity  will  not  lend  its  aid.     Commercial  Nai,  Bank  ▼.  Burch^  331. 

JuBT  Tkial  IK  Suit  at  Rquttt.  — The  refusal  to  gireinatmctions  to  tho 
jury  in  an  equity  ease  is  not  a  cause  of  roTorsal  if  tho  eovrt  itself  fiada 
■pon  all  the  issues.     Riley  v.  Mariinelli,  209. 

CoKFORATiONs,  30;  CoTiicAiroT,  1;  iNjuMonoKs;  Ikbavb  PiBsoira,  f| 
JuDOMXHTs,  6-9;  Makriaob  AMD  DiTOBOi^  14;  Srioino  PKBfOxii- 
avob;  Trusts*  13. 

EQUITY  OF  REDEMFTIOK. 
See  MoRTOAOia,  2. 

ERROR. 
8ee  Atpbal;  Aaiault,  1;  Triai^  1% 

ESTATES. 

ttSATH  Tail — Detisi — OoNSTRaonoir  or. — A  derise  ol  land  to  Iko 
tertator's  wife  for  life  and  after  her  death  to  a  doTisee  named,  **  and  to  hk 
heirs  entail  the  same  forerer/*  Tests  an  estate  for  life  only  in  snoh  dsr* 
isee,  and  upon  his  death  the  fee  simple  in  his  childron.  This  by  wir^ 
too  of  the  New  Jersey  act  of  June  13,  1820:  New  Jersey  Rerisioii  S99^ 
Motion  11,  abolishing  estates  tail.    Doty  w.  Teller,  670. 

8oo  Lamdlord  avd  Tbhant,  Sl 

ESTOPPEL. 

!•  fcfOPFRL  BT  SiLRNORi  —  When  one  knowingly  saffers  another  bt  his  pfl«B» 
sBoe,  to  pnrohase  property  to  which  he  has  a  claim  of  title,  which  ho 
willfully  conceals,  he  will  be  deemed  to  hare  watred  his  claim,  and  wifl 
Bot  afterwards  be  permitted  to  assert  it  against  the  purchaser.  There* 
fore,  if  the  rendee  of  land  under  an  executory  contract  dies  before  ho 
has  paid  any  of  the  purchase  price,  and  the  render  thereafter  booomes 
Iris  Rdministrator,  and  having  taken  possession  of  the  land  and  applied 
to  tlM  probate  oonrt  for  an  order  to  sell  the  decedent's  lands  for  tho 
paynNnt  ol  his  debts,  allows  the  sale  to  bo  consummated  without  giving 
tlM  pwnkasor  any  notice  whaterer  of  his  personal  title  or  inttsrt  is 
Hm  property,  and  thus  induces  such  purchaser  to  ohango  his  piirfHiB  |» 
Iris  dotrimant^  the  rendor  and  his  priries  will  be  estopped  to  asnri  aaj 
sbum  to  the  land  against  the  purchaser  and  his  prifiss.  JAmUag  ▼• 
Cooper,  100. 
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&  ■botpilb  amm  pBOTKcnTB  Onlt,  and  are  to  1m  Inrokad  aa  lUald^  aad 
aal  aa  oflanaiTe  waapona^  Their  operation  ahoold.  In  all  eaeet,  be  Uae- 
Had  to  aaring  banaleea  or  making  whole  the  poreon  in  whoee  farar  Ihay 
■riaap  and  they  ahonld  nerer  be  made  the  inatnimattta  ol  g»ia  ar  profit 

Wm  OamaraM,  S)  IhsurakcSi  8;  Judgmbnt^  4|  PAnvmBn^  7|  Qp» 

Wabbahto^  6;  RiTTJW>Ai)%  ^  17. 

EVIDENCBL 

L  Knomai  or  Omm  TRANSA(7rioNa.  — When  there  !■  a  qaeatlon  wMfcar 
an  aot  ia  aoddantal  or  intentional,  the  iaet  that  it  forma  part  of  a  aenaa 
•f  aimilar  ooenrrenoea,  in  eaoh  of  whtoh  the  paraon  doiqg  tka  Ml  ia 
oonoemed,  ia  relerant    McOasher  t.  Enrigid,  938. 

%  BiroBT  ov  SacBiTART  or  CoBFORATioir  HOT  OoMnrnrr  Stidbici 
AAAurar  PRiazoaiiT  amd  Trsasubib.  —A  report  of  tho  aeerelary  ef  a 
•orporation  ia  not  oompetenteridenoe  to  eharge  the  preaidant  and  tma* 
nrer  with  loeaee  alleged  to  hare  bean  anatainad  bj  tho  oorporation  bj 
reaaon  of  inanffioient  paymanta  to  it  on  oertain  aoeonnti^  ar  to  ahaw 
that  no  moro  waa  paid  to  him  than  he  reported.  North  Bmdmm  Jfat 
BuOtUng  He.  Am'n  t.  ChOdt,  57. 

H  SuificusNor  ov  Oibouiotaktiau — it  ia  not  neoeeaary  to  prova  by  diraet 
aridenoe  that  a  party  adviaed  an  aot  or  aided  in  ita  commiaaion,  bat 
anoh  faota  may,  like  any  othera,  be  eatabliehed  by  airoamatantial  eri* 
denoe.     WilU  ▼.  Lwxu,  436. 

4.  PuauMmoira  as  to  Fobbiok  Laws  iror  Extsndid  to  Pbkal  Statvtb. 
Preanmptiona  aa  to  foreign  lawa  are  generally  oonfined  to  thoaa  atatea 
and  oonntriea  in  which  the  common  law  is  the  law  of  the  land,  bnt  evea 
then  they  do  not  extend  to  anch  statntory  enaotments  aa  are  penal  ia 
their  natara.  The  courta  of  Wiaoonsin  will  not  preanma  the  anatanee 
in  Sweden  of  a  statnte,  law,  or  ouatom  anthoriaing  a  diToreo  upon  the 
ground  of  tho  hasband'a  cooTiction  and  sentenoe  for  an  offenaai  where 
anoh  oonTiction  and  aentenoe  were  without  notioe  or  hearing  and  twa 
yaara  after  the  husband  and  hia  wife  and  family  had  left  thai  ooontfy 
and  become  permanent  reoidentaof  the  United  Stataa.    SL  Smr§  t. 

IL  PBaBirMPnoif  ov  Guilt  Arisks  when  the  aoouied  paraon  haa  flad  to  aToid 
arreati  but  not  where  he  haa  fled  to  aeoapa  thoTidlenoe  of  a  moK  AMt 
T.  Ma  Foo,  414. 

C  Thi  NxoiaaART  Prrsumptioit  ARnnvo  vrom  a  Rioobd  oannot  be  eon- 
tradicted  by  parol  endenoe  any  mora  than  tho  axpraaa  worda  of  the 
record  itself,    in  rt  Donee,  768. 

1^  I<n  IvBUiULVOM^  PRisiniFrioH  AS  TO  Modi  or  Draik.  —Nothing  ap> 
pearing  to  the  oontraiy,  the  legal  presumption  ia  that  a  man  died  from 
a  natural  oanae,  and  not  from  an  aot  of  self-deatruotion.  Tho  mere  fael 
^  death  in  an  unknown  manner  ereatea  no  praaumption  of  aaicide,  nor 
does  the  finding  of  a  coroner's  jury  that  the  oauae  of  death  waa  insanity 
tend  to  prora  the  commiaaion  of  auicida.  Wakoti  t.  ileCropofitoa  eft; 
/flia.  Co.,  923. 

iL  OORVORATIOirS  —  SUBSORIFTIOII    PAPRR  —  DOLLAB    MaRX,    AbRRSCB   01. 

Whan  it  appears  from  a  subscription  paper  that  the  snbscribera  agree 
lo  pay  certain  sums  of  money,  and  the  amount  which  eaoh  ia  to  pay  ia 
axpresaed  in  figure^  it  will  be  presumed,  in  the  absence  of  eridenoe  ta 
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Am  eoatnry,  that  tbey  represent  dollars    BUkOkm  HoUt  Co  t.  /aCsr- 

maUonoL  etc,  BneamfmtjU  Co.,  234. 

H  Rn  Gwnm,  —  Tbx  SrATKMSirrs  of  an  Aoxnt  appointed  to  raperintend 
tlie  work  of  ezoarating  land  near  a  hoase^  when  ma^e  daring  the  progreM 
•f  the  work  and  the  discharge  of  his  fnnetiona,  may  bo  relied  on  by  tho 
owner  of  the  hoase.     Larson  r.  MetrofpoVian  etc.  R'y  Co.,  439. 

Ml  HosTOAOia.  —  AflSVMprioif  ov  Mortoaob  Debt  bt  PiTBOHAauiorLAirft 
may  be  shown  by  parol  eridence.     Bensiedk  ▼.  Cook,  422. 

IL  MoBTOAOia  —  Etidbhoi  Admissiblb  to  Show  CoNsiDiRATioir,  vn  nam 
TO  Vart.^  When  the  consideration  expresaed  in  a  mortgage  is  in  dispute^ 
parol  OTidanoe  is  admissible  to  show  the  real  consideration;  bnt  whea 
the  consideration  is  not  in  dispnte,  parol  evidence  ia  not  admiaaibla  tm 
diaoge  the  terma  of  the  mortgage  ia  regard  to  the  payment  of  note* 
described  therein.    SckuliB  r.  PiankinUm  Bank,  290. 

ttL  MoRTQAos  SiouBiKO  Sryrral  Notrs  —  Prioritt  —  Etidinor  to  Vary. 
When  a  mortgage  is  given  to  secure  several  notes  matnring  at  different 
dktea,  parol  evidence  of  an  agreement  made  contemporaneonsly  with  the 
mortgage,  by  whioh,  an  foreclosure,  the  proceeds  of  the  sale  are  to  ba 
first  applied  to  tha  payment  of  the  note  laat  aiatnring  to  relieve  the  in« 
dorser  thereof,  ia  not  admissible  in  faror  of  snob  indorsar.  SehtUtt  v« 
PkmkinUm  Bcmk^  290. 

n  AcoouRT  Books,  —  Bank  books  of  accounts  and  original  entriea  ahowa 
to  hare  been  acenrately  kept  and  written  up  each  day  are  admissible  in 
evidence  in  faror  of  the  bank.     JRobhuom  T.  Smith,  510. 

A4k  Books  of  Aooount.  —  At  common  law  it  was  necaaaary,  in  order 
to  make  booka  of  account  admissible  in  evidence,  that  tha  entriea 
should  be  proved  by  the  clerk  or  servant  who  made  them,  if  ho 
alire  and  oould  be  produced,  and  that  they  ahonld  have  been  made 
by  a  person  whose  duty  it  was  to  make  them,  and  that  they  were  made 
ia  the  ordinary  oourse  of  business,  and  contemporaneously  with  the  de- 
Itvary  of  tha  gooda,  so  as  to  form  a  part  of  the  res  gestce.  The  Illiooia 
atatnte  has  simply  enlarged  this  rule  without  repealing  it,  by  permitting 
tha  owner  who  keeps  the  books  to  teatify  to  tha  original  entriea  made 
therein.    Home  r.  Beak,  307. 

!§•  Books  of  Aooount.  —  When,  in  aa  aotion  oa  aoeouut,  the  clerk  who 
kapt  tha  booka  of  original  entries  testifies  to  their  oorrectneaa,  and 
Hw  party  furnishing  the  items  to  such  clerk  testifies  to  the  correctness 
•I  aaoh  items,  and  it  is  also  shown  that  the  goods  described  were  deliv- 
ered to  defendant^  who  paid  part  of  the  account  without  objection,  and 
aooeptad  a  atatement  thereof,  aayiug  it  was  all  rights  and  without  ob- 
Jaeting  to  ita  oorrectneaa  for  three  years,  the  booka  of  account  are  ad- 
Biisaible  in  ayidanca.     Bouse  r.  Beak,  907. 

IC  Books  of  Aooourt.  —  Whan-  the  clerk  who  makea  original  aa- 
Iriaa  in  booka  of  account  haa  no  knowledge  of  their  oorrectneaa,  but 
Bskaa  them  aa  the  itema  are  furnished  by  another,  it  ia  eaaential  that 
tha  party  fnrniahing  the  itema  abould  testify  to  their  correctness,  or 
that  satisfactory  proof  thereof  from  other  sources  should  be  produced 
before  the  booka  are  admiasible  in  evidence.     House  v.  Beak,  307. 

n.  Books  <w  Aooount  Kbpt  bt  Partt.  ^When  a  party  to  an  Ra- 
tion keeps  his  own  book  of  original  entries,  it  ia  admissible  to  sustain 
aa  account  therein  compoaed  of  many  items  upon  proof  that  some  of  the 
articles  were  delivered  at  or  about  the  time  the  entries  purported  to 
have  been  made;  that  such  entries  were  in  the  handwriting  of  the  party 
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produoiag  the  book;  tiwt  he  kept  no  clerk  at  ttie  time,  and  thai  Ub 
tomen  had  settled  bj  the  book  and  found  it  to  be  fair  aad 
Himm  T.  Beak,  807. 
Uw  Dmlaratioms  ov  a  DiOBAasD   PiBflov  are   adminible  in  eridenoe 
againet  those  who  olaim  in  the  interent  or  right  of  each  deeedeaL     OotC 
neetkut  Biver  Sao.  Bank  ▼.  Albee,  944. 

Apfe&L,  6;  AssAViA*,  S,  4;  Damaobi,  2;  BjicrMBUT,  2;  Fsaub^  1| 
HoMioiDi;  IxsvRANOi,  1,  S^  11;  Nbootiablb  iNarnviiBim,  1;  PuA^ 
nrM>  2;  Qvo  WAKmArrOb  2,  3;  Kailkoam.  4,  26^  S7|  Taiak  Sh-7, 1^ 

WlLL^  i^  10|  WiTXJ 


ncAVATioira. 

8ee  Rbal  PBOPSvn. 

EXECUTION. 

1.  Emifwog  sv  PROpntTT  rnoM  Exwonmi  n  tbi  DnvMi% 

PBinuMB.  —  If  he  does  not  olaim  it^  no  one  else  earn  baTo  the  beneiil 
■f  it,  Henoe  his  mortgagee  eaaaot  make  the  daim  when  he  doea  not. 
8hmr(Ne  ▼.  ChafM,  868. 

%  lasimAiroB^  Whbn  hot  Buvmar  «o  Don  ot  Inbuxbk — When  n  rea^ 
enable  amount  of  insnranoe  is  effeeted  upon  the  life  of  a  hnsband»  the 
nle  objeet  beiog  to  provide  a  fnnd  for  the  tapport  of  his  wife  in  enae 
•I  hia  death,  each  fond  wOl  not  ordinarily  be  liable  for  his  deblk  SW 
esCI  T.  JWd,  66Z 

H  IvsviiAiroB  —  EvDowMurr  Pouot — Riohts  ov  Crbditobs.  —When  an 
insolTont  debtor  takes  oat  and  pays  the  premiams  on  an  endowment 
Inanranee  policy  on  hia  life,  in  favor  of  his  wife,  and  ahe  reoeivee  anoh 
endowment  from  the  insurer  daring  the  lifetime  of  the  insnred,  ahe 
takes  it,  or  the  property  in  which  it  is  inyested  in  her  name^  anbjaet  to 
the  claims  ef  the  hnsband's  creditors.    TalcoU  t.  FkUU  862. 

4b  A  JuDQMnrr  on  ExBoonoir  Lixh  Attaohb  ovlt  vo  thb  Bbal  1m\ 
ov  THM  Appakhit  interest  of  the  debtor,  and  a  sale  therennder 
fan  no  interest  beyond  that  in  fact  held  by  the  debtor,  nnlees  the  pnr- 
ihtati'  bays  in  good  faith  and  without  any  notice  actnal  or  ooastmettvn 
of  some  defect  in  the  debtor's  title.    Riley  t.  Martinem,  200. 

i,  EzBounoir  Salh.  —  A  JvDomKT  Crbditob  who  PimoHAan  at  a  8au 
Uhdbx  Hia  JvDOMBNT  and  does  not  pay  the  pnrchaae  price  othnrwiae 
than  by  a  credit  npon  such  judgment,  is  regarded  aa  a  pnrohaaar  In 
good  faith  and  for  Tslae^  and  protected  against  all  equitieo  and  defects 
in  the  title  of  which  he  has  had  no  notice,  actual  or  conati— Uw»  MSik§ 
T.  Martkum,  209. 

8ee|OoTiHAiror,  8;  MuiAKioi'  Lmr,  7* 

EXECUTORS  AKD  ADMINISTRATORa 

I.  EuMiTOM  AMD  AoM iNUTRATOEa  had,  at  the  oommoB  law,  power  teeaii^ 
promiae  and  submit  to  arbitration  disputed  claims  in  favor  of  or  against 
the  eatatee  which  they  represented.  Parker  r.  ProMenee  tie.  Steamboat 
Cb.,808. 

ft  EzsoDTOM  AVD  Ai>]nin8THAT(»%  P0WBB8  OV  TO  CoMpaoiiiii  CLAim  nr 
Fatok  OV  THB  Nvrr  of  Kik.  —If  a  statute  imposes  a  liability  upon 
common  carriers  when  the  life  of  a  passenger  is  lost  by  negligence,  sod 
anthoriies  an  action  to  be  brought  and  a  recovezy  to  be  had  for  the  ben* 
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•fit  of  the  lnuiband  or  widow  and  next  of  kin  of  tho  deceased,  an  oxecn- 
tmr  or  •dministrator  entitled  to  maintain  raoh  action  for  the  benefit  of 
■•oh  partiea  ia  anthoriaed  to  oompromise  to  the  same  extent  aa  if  the 
olaim  wen  in  favor  of  tho  attata  of  the  deoodant.  Parker  ▼.  ProvkUne$ 
etc  Steamboai  Co.,  869. 

H  A  DVERSB  PossisaiGN  —  Laohis.  —  Where  an  administrator  recognizee  the 
validity  of  a  provioni  judicial  sale  of  his  decedent'a  land  by  filing  the 
notes  given  for  tha  purchase  money  as  a  claim  againat  the  pnrohaaer's 
aotate,  and  by  the  aubseqnent  enforcement  of  tha  claim,  moh  aota  will 
■top  tha  running  of  the  statute  aa  against  an  heir  of  the  purchaser  who 
ia  out  of  possession;  and  if  such  heir  waa  an  infant  at  tiia  time  of  tha 
attspansiTa  acti^  and  oommanced  proceedings  for  tha  aaMrtion  of  har 
rights  to  the  land  within  three  yaara  after  attaining  her  majority,  she 
will  not  be  deemed  guilty  of  laohea  nor  affected  by  tha  atatuta  of  lim- 
itatioaa.     Llndiap  ▼.  Cooper,  106. 

C  Judicial  Saub— Riobtb  of  PcRCBASKfi&  «Thb  Ritli  ov  Catbat  Emf- 
TOB  appliea  in  its  utmost  vigor  and 'strictness  to  an  adminiatrator's  sala» 
•Ten  to  tha  extent  of  oovering  thoee  defects  of  title  whioh  an  examin- 
ation of  tha  records  and  other  mnoimenta  of  title  doaa  not  disclose,  and 
thooe  seeret  equities  whioh  no  ordinary  diligenoa  ean  detaot.  Lmitaif  t. 
Cooper,  105. 

&  IVTAUDRT  or  ADMnrnrrBAVom'a  Salb,  how  Cvbbi>.  —  An  administntof^a 
aula  whioh  ia  invalid  owing  to  tha  abeanoa  of  jurisdiotional  allegationa 
in  the  petition  for  the  order  of  sale  becomes  binding  on  tha  represanta- 
tives  of  tha  deoedent  if  they  knowingly  reoeiva  and  diatribnta  among 
tha  oraditora  of  hia  eatate  the  proceeda  of  the  notea  gitan  for  tha  pv^ 
•haaa  money.    lAndnof  v.  Cooper,  105. 

8aa  BROpm^  1|  LmrrATioKa  ov  Aonom^  t;  TBva%  C 

EXEMPTION. 
Baa  EzBoonoK,  1-t 

EX  MALEFICIO. 
See  Tfiusn,  4. 

EXPERXa 
Baa  WriNBssis,  l-l. 

EXPULSION. 
See  RailboadSi  20-lB. 

FALSE  REPRESENTATIONS, 
laa  Mabbxaob  ani>  Ditorcb,  3,  4;  OvABABTf,  !• 

FEDERAL  COURTS. 
Saa  JuBisDicTiox,  1,  S. 

FELONY. 
Marriage  and  Oivokcb.  11. 
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FTDUCIART. 

8—  PABTKXBaHIP,  %  X 

FILLING  BLANK& 
8m  Agbmot,  1;  Boiim»  1. 

FIRE  DEPARTMENT. 

B—  MUXICIPAL  COATORATIOH^  l» 

FORECLOSURE. 
8m  loDioiAL  8alb;  Ln  Fbhdins;    MoRTOAon»   t-4|    Kin.iOili^   i| 

VWJVT,  H 

FORFEITURE. 
Sea  Imukaxoi,  6L 

FORGERY, 

fiM  COHFO&ATIOHS,  17,  19,  20l 

FRANCHISES. 
See  OoKTORATiom^  SL 

FRAUD. 

L  Etidbvoi  of  Othkb  Fraudulent  TRANSAcnoNB.— If  ea  aot  !■  oUiined 
lo  be  fraaduleat^  evidence  of  other  similar  fraudulent  aots  is  sdmissiUle 
if  they  were  committed  at  or  about  the  same  time  and  the  same  motiTe 
may  reasonably  be  sappoeed  to  exist  f ornll  of  tfaem.  McCoiber  t.  Jb* 
r^A<,938. 

%  Fraud  and  Circumykntion  in  Procuring  the  Exacvnoii  ov  ah  Ivbim* 
MRMT  CANNOT  BX  EsTABLisHRD  by  showiug  failure  of  or  frand  in  ili 
consideration,  where  there  is  no  pretence  that  any  triok,  device,  or  arti* 
floe  was  resorted  to  to  procure  such  execution,  nor  that  the  jiarty  sign* 
ing  it  did  not  know  or  understand  what  he  was  doing.  RkheUeu  Untd  dk 
T.  InUrnaiiomL  etc  Encampment  Co,,  234. 

H  Rativication  ov  Fraudulbnt  Act,  Lxabilitt  ior.  —  One  who  ratito 
and  makes  his  own  the  fraudulent  act  of  another  becomes  liable  there- 
for,  although  there  wm  no  combination  or  conspiracy  between  thsik 
OwUker  T.  CTUrkh,  32. 

See  Aornct,  8;  Contracts,  3;  Carrrbs,  1;  Corporationii,  IS,  15,  S7-89| 
Eliction8»  4;  Equity,  1,  2;  Judombnts,  6;  Landlord  and  Trmaiit«  0) 
Marriagr  and  Divorcx,  3;  Payment,  2;  Sfroziio  Pkriobmawj^  4| 
TmuRUb  4,  5. 

FRAUDULENT  CONVEYANCBFl 

Obattil  Mortoaor  witb  Powib  to  Srll  —  Whrn  Void  ar  AOAmr 
Cbxditors.  —  When  a  chattel  mortgage  contains  a  stipulation  author^ 
isiiig  the  mortgagor  to  sell  or  dispose  of  the  whole  of  the  property, 
without  limitation,  in  a  lump  or  in  any  siied  lots  as  he  may  choose, 
without  proWding  what  shall  be  done  with  the  proceeds  when  the  goods 
are  sold,  and  without  any  agreement  between  the  parties  m  to  bow  Iht 
■ale  w  sales  shall  be  made  or  what  shall  be  done  with  the  prooeedi^ 
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■MTtgage  li  rold  m  la  fnnd  of  ihm  orediton  of  tlM  mortgagor,  nor  !■  11 
vondored  T»lid  bj  the  fact  that  the  mortgagee  takee  poeeearion  el  Hm 
property  withoat  the  oonaent  of  the  mortgagor,  under  a  stipalaiuNi  im 
Hkm  morligaga  that  the  mortgagee  may  take  poienerion  whenoTar  ho  ihall 
doom  himaelf  wualo  or  ineeoure.    BaMim  t«  Bmrp,  S89L 

GIFXa 
Bee  Tausn^  1,  % 

0UARAKT7. 

V  A  QvAMAwn  Obtiihbd  vkom  Oni  who  wis  iNTozsaanED  whea  ho  rfgtJ 
it^  who  was  anable  to  read  aad  waa  ignorant  of  its  oontenta,  and  wh* 
affixed  hia  guaranty  upon  a  falae  reproeentalion  that  it  waa  an  applie»i 
tion  for  a  lioenee,  is  inralid  in  the  handa  of  any  peraon  reoeiring  it  with 
notice  of  the  means  by  which  it  waa  proonred.    Page  t.  Krekep,  781. 

&  A  Chahoi  ok  Altbratiok  in  a  oontraot  to  whioh  a  gnaranty  waa  appli* 
eable  discharges  the  guarantor  whether  material  or  not.  Henoe  If  A 
gnarantees  that  if  B  doeo  not  bay  and  pay  for  oortain  artielea  to  ba 
thereafter  famished,  the  latter  will  deliver  them  at  B^  and  subsequently 
goods  are  shipped  to  B,  whioh  if  he  does  not  pay  for,  he  is  to  deliver 
to  li,  the  guaranty  does  not  apply  to  the  latter  eontraot,  and  A  ia  not 
answarabU  for  the  mmdeUTery  of  the  goods  to  IC    A^t.  Ariliy»  7SL 

GUARDIAN  AND  WAEUX 

Mm  OvAxniAii't SALiii — Proobkdxngb  bt aOuahduv  fim «■■  Bali ow tbi 
Ictati  ov  Hia  Wakb  abi  hot  Adtbrsi,  bat  are  in  effeot  proaeed^ 
ings  by  him  and  for  his  benefit.  The  minor  is  in  ooart  by  the  filing  of 
lua  patition  and  thereby  submits  his  property  to  the  jnrisdietioo  of  the 
aonrt.  The  order  of  sale  ia  not  against  or  adTarsa  to  hini^  bat  ia  the 
granting  of  bis  request    Scarf  v.  Aldrieh,  190. 

%  OvABDiAH'b  Sales.  —  A  DmonTi  DiscuFnoir  ew  Rial  Pbopee'^t  or  a 
OvARDiAM'a  Pannoir  for  an  order  of  sale  and  also  in  the  order  to  show 
iMise  does  not  affect  the  jarisdiotion  of  the  ooart  nor  the  validity  of  the 
«le  if  the  property  was  suffioiently  described  in  the  order  of  sale. 
8ear/T.  Atdrkh,  19a 

&  OuABDZAii*8  Salu.  — The  faot  that  an  order  to  show  eaase  why  a  gaardiaa 
dHNild  not  be  granted  authority  to  aell  the  real  property  of  his  ward  waa 
•at  for  hearing  at  a  time  less  than  four  weeks  after  the  making  of  snob 
order,  when  the  statute  requires  that  such  bearing  shall  not  be  less  than 
foor  nor  more  than  eight  weeks  from  the  time  of  making  the  order,  does 
Bot  render  roid  the  order  of  sale  based  upon  the  order  to  show  cauas^ 
if  the  atatute  doea  not  require  any  notice  of  the  order  nor  of  the  appli- 
cation to  sell  hia  property  to  be  served  upon  the  minor.  Sear/Tm  ill* 
dHcK  IM. 

4  OffARDU»*a  Salb.  — It  18  thb  Exwaxmov  ov  thb  Dbsd  of  the  guardian 
and  not  the  confirmation  of  the  sale  which  veata  title  ia  the  porehaaab 
Mm/r.Aldrkh.  19a 

8aa  IvaAirB  PBBaox%  L 

GUESTS, 
flee  Lakdlo&d  and  TsNAjn;  6^  H 
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HIOHWATSL 

!•  Ebobv  to  Riasoitabui  Un— Nuisahci.  ~  Abj  pecm  mtcf  UvfaDjt 

ft  pnblie  highway  in  the  traoMustion  of  his  lagituuite  bnrinaii^  mAm 
travel  or  for  traniportation,  but  he  most  ue  it  ia  a  fwiinnihle  masi 
and  not  interfere  with  its  reasonable  nse  by  other  mtiaen%  and  wl 
w  not  a  particular  use  is  an  unreasonable  use  and  a  nnisanee,  ia  a  q«ea» 
tion  of  faot  to  be  snbmitted  to  the  jury.    Oommomoealtk  t.  AUemt  9Mk, 
%  NvnuvoB  JOU  •—  Any  ebstmotioB  which  vnneoeasarily  incomBodatsa  or 
impedes  the  lawful  nse  of  a  highway  by  the  pnbliob  i>  an  indirtaWT 
nnisanoe.    CommonweaUh  t.  AUsnt  SdCX 

H  Usi  ov  BT  TBAcnoN  Ehqixb  —  NoiSANOB.  —  The  running  ef  a  traction 
engine  oTer  a  public  highway  upon  a  single  oooasion  when 
in  moTing  it  from  one  location  to  another,  is  not  a  nnisanee. 
weaWk  T.  AUen^  830. 

4»  UsB  or  BT  TBAonoH  Shoin  B  —  KvBABOB.  —  The  daOy  and 

med  nse  am  a  public  highway  of  a  traction  steam  engine,  whio^  hf 
its  noise  and  appearance,  frightens  horses  and  makes  the  highway  dan- 
gerous to  persons  riding  or  driTing,  and  by  reason  of  the  unusually  iieavy 
loads  which  it  draws,  injures  the  highway  and  endangers  the  safety  ef 
bridges^  as  well  as  impedes  travel,  is  an  indictable  nuisancsu  OMaama- 
weaUh  ▼.  Allen,  830. 

H  HiOHWATB  AKJ>  BuDOBi  —  DuTiis  OV  TowiTSHiF.  ^  Highways  aad 
bridges  are  generally  conRtructed  for  ordinary  use  in  an  ordinary  mea- 
ner and  not  for  an  unusual  or  extraordinary  use,  either  by  croesing  st 
great  speed,  er  by  the  passing  of  a  rery  large  and  nnusnal  weighty  such 
as  that  drawn  by  a  traction  engine;  and  a  township  is  not  bonnd  to  de 
mere  than  to  so  construct  its  bridges  as  to  protect  the  public  against  in- 
jury by  a  reasonable,  proper,  and  probable  nse  thereof,  in  Tiaw  of  the 
surrounding  circumstances,  such  as  the  extent,  kind,  and  nature  of  the 
travel  and  business  over  them.    OemmoHwmiik  v.  Ailem^  880. 

C  BxmrouisHifBiiT  ov  Basbm but.  —  Abvbbsb  Usbb  of  a  public  highway 
for  railroad  purposes  will  not  extinguish  nor  destroy  the  pnbtio  eaa^ 
■sat  therein.    Lcdng  v.  Untied  New  Jenef  &  £.  sC&  Oa,  681. 

See  WiTBBana,  t. 


HOMICIDBL 

L  8biv*Dbvbm8B.  —  Wrbb  a  Pkbsov  is  Attaokbd  nr  rnn  Dwbixim  Hobib 
om  Plaob  ov  Bubikbhs,  it  is  his  duty  to  refnon  from  taking  life,  un- 
less there  is  an  imminent  and  pressing  necessity,  resl  or  apparent^ 
to  do  so,  and  he  must  nse  care  to  employ  no  more  force  than  is 
to  repel  the  danger  to  his  life,  or  the  apprehended  grievous  injnry  to 
person.     Askew  v.  Slate,  83. 

fi.  BXLV-DXVSVBB  —  INTOXICATION    OV   ASSAILAHT.    EWBCT   OV.  —  The   COB- 

duct  of  a  person  in  a  state  of  voluntary  intoxication  is,  ia  erioti- 
Bal  cases,  subject  to  the  same  rules  and  principles  as  the  conduct  of  a 
Bober  person.  Therefore,  the  voluntary  intoxioation  of  an  assailant  does 
not  modify  the  right  of  one  assaulted  in  his  dwelling  or  business  house, 
to  defend  himself  against  a  violent  attack ;  but,  if  in  repelling  the  at- 
tack, the  person  so  assanlted  takes  the  life  of  his  assailant^  the  intoxica- 
tion of  the  latter  may  be  a  circumstance  to  be  considered  by  the  jury  is 
determining  whether  there  was  apparently  a  preeent  pressing  nsesssitj 
lor  defendant  to  take  the  life  of  the  deceased,  in  order  to  jroteet  his 
own,  or  to  prevent  great  bodily  harm.    Aekem  V.  Siak,  9X 
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SsLP-mvnm  —  Dineii  v  ■  Iirffntironoirs  RaoABi>nrai  Ihtoxtcatton  ov 
Amaxlaht.  —  When  a  person  takes  the  life  of  hia  assailant,  while 
defending  himself  against  an  attack,  and  it  appears  from  the  evi* 
that  the  attack  wta  made  in  his  dwelling  or  plaoe  of  business,  the 
irt  in  charging  the  jnry  as  to  the  daty  of  the  person  assaulted  when 
the  assailant  is  intoxicated  should  not  ignore  such  eTidenoe,  nor  assume 
that  if  the  deceased  was  so  intoxicated  that  he  was  less  prudent,  and  on 
aeconnt  of  the  impairment  of  his  physical  facoltiet,  less  dangerous,  it 
the  duty  of  the  defendant  to  retreat,  as  a  mode  of  exercising  rea- 
bble  care  to  avert  the  difficulty  and  avoid  the  necessity  of  taking 
HIeii  Such  an  instruction  is  fatally  defeotiTo.  Atkew  w.  8iaU,  83. 
^  ImmucrioNs  aa  to  Dbfbndant's  Belief  of  ths  NECBssnr  for  Kill* 
no  HIS  Assailant.  — An  instruction  is  properly  refused,  which  would 
fermit  a  jury  to  acquit  a  person  accused  of  the  homicide  of  his  assail* 
■nt,  if  they  were  '*  reasonably  satisfied  from  the  evidenoe  that  the 
defendant,  when  ho  shot  the  deceased,  did  it  believing  that,  unless 
ke  did  so,  the  deceased  would  have  cut  him."  That  the  defendant 
entertained  such  a  belief  is  not  sufficient.  The  Jury  must  also  be 
•envinced  that  the  circumstances  were  snch  aa  to  ereate  in  the  mind  of 
a  reasonably  prudent  man  the  belief  that  such  necessity  existed.  JiiiBii 

HOTELS. 
fiae  CoBPOBATioNfl^  10^  1L 

HOUSES  OF  ILL-FABOL 
8oa  Slamdxb,  L 

HUSBAND  AKD  WIF& 

1ft  QuMiKAL  Law — Rssponsibilttt  of  a  Ma&ried  Womah  iok  CantH 
OooociTTBD  nr  bbb  Ht;sBAND*8  Presence.  — The  presumption  of  the 
•ommon  law  that  when  the  wife  acts  with  her  husband  in  the  commia- 
■on  of  a  crime  she  acts  under  his  ooeroion  is  not  allowed  in  all  offense^ 
Mid  a  wife  is  answerable  for  murder,  though  committed  in  the  presenoa 
■f  or  in  company  with  her  husband.     Bibb  y.  State,  88. 

ft  Obimival  Law  — Mabital  CoBBCioir.  —  If  a  wife  commits  any  felony, 
with  the  exception  of  murder  and  treason,  and  perhaps  some  other  felo- 
■ies^  in  the  presence  of  her  husband,  it  ia  presumed  that  she  did  it 
Bttder  constraint  by  him,  and  she  is  there  Pore  excused,  but  this  presump* 
Hon  is  prima/ade  only,  and  is  rebuttable.    State  t.  Ma  Foo,  414. 

%  Obxhihal  Law^Mabital  Coxboion  — BuBDBH  OF  Proof.  —  When  a 
married  woman  haa  committed  a  crime  in  her  husband's  presence,  she 
auy  ba  convioted,  if  it  is  proved  that  the  husband  was  not  the  inciter 
or  responsible  agent  in  the  orime.  The  state  need  not  show  that  tha 
knsband  actually  disapproved  the  crime,  nor  should  the  jury  ba  in« 
■Iraeted  that  in  the  absence  of  evidence  of  such  disapproval  the  wife 
■mat  be  acquitted.  State  v.  Ma  Fco,  414. 
'4»  Tbubt  Dbxd  bt  Mabbibb  Womav.  — A  married  woman  may,  by  Joining 
with  her  husband,  execute  a  valid  mortgage  or  deed  of  trust  upon  her 
real  estate  to  secure  a  debt  of  her  husband,  and  may  therein  appoint  a 
tmttae  to  make  sale  in  default  of  payment  of  the  debt  secured.  Fergm* 
aonv.  Soden,  612. 

9k  Mabbibd  Womav  n  nor  Answerable  fob  the  Keoliobkob  of  a  Si»i 
TAinr  employed  by  her  while  living  separate  and  apart  from  her  hu»* 
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tead  baeavM^  aolirWiitaadiiig  such  sep&rafioo,  tbe  it  not 

make  a  ralid  ooalraol  for  the  employment  of  a  Mnrant.    Fergnam  ▼. 

H  JUDOMSMT  AOAIHCT  ▲  Marrixd  VVovan  gned  withoat  her  hnsbund  ie 
not  Toid«  but  ia  a  complete  justification  to  an  otfioer  acting  in  the  ob- 
foreement  of  proceea  iisaed  upon  and  authorized  by  iti.  Snath  ▼• 
den.  867. 

7*  If  A  Win  has  Adbquati  Mbahii  of  Support,  she  eannot  proenre  m 
■ariee  on  the  credit  of  her  husband  though  ehe  ie  living  eepaiate 
him  for  jnstifiabU  eaaae.    HwU  ▼.  Hagu^  917. 

8m  DAKAass;  Ejbotxbnt,  1;  Kxscunov,  2,  3;  Libbl;  Marriaoi 
Ditoegb;  SraoiFio  Pbbforuanci»  8;  Trial;  TBim%  6;  Wmi 
7,88. 

IMPEACHMENT. 
8m  Judomkmtb,  la 

IMPRISONMENT. 

8m  MaXRIAOB  AUD  DlFOBCi^  IL 

IMPROVBMENTa 
8m  Partitiov,  S;  S» 

OTDBBITATUS  ASSUMPSIT. 
8MSAi.n»9L 

IKDEMNmr. 
SMBoirst. 

nrDEPSNDENT  OONXaAOIOlL 
8m  MAmK  AVD  Sbetaht,  \%-Vk 

INDICTMENT. 
8m  AaaAiru;  8. 

INDORSEMENT! 
8m  NMOfuau  IN8TBVMSNT8,  2-6^  8|  Wxni 

INFANTS. 

8m  DSDi^  8l  XZBOVTOM  AHP  AdiOIIISTRATOBS,  S;  QvABIHAV  AMM  WABBf 

Mabtbb  avd  Sbstaht,  6-Il 

INJUNCTION. 

L  GoRFOBATioini— ^Iv/uifonoH    AGAINST    DtRBOTOBB.  ~  PorMiia  fliegally 

elected  may  be  enjoined  from  acting  m  diroctort  of  a  oorporatieAt 

HunUMi  €te.  Park  Au'n  ▼.  SUvent,  654. 
2.  JaDaifBNT  —  iHJUNonoN  AoAiiraT.  —  A  Judgment  will  not  be  onjoinod  ia 

the  abaenM  of  proof  of  a  defenee  on  the  merits,  or  that  it  is  Malmj  to 

equity  or  good  oonscienoe.     WUmm  ▼.  SJu/pmamt  660. 
ti  Slandbr.  —  A  oonrt  of  equity  hM  no  power  to  restrain  a  slandM  or  Hbel, 

and  it  can  make  no  difference  whether  the  words  are  uttered  conooming 

a  pereoQ  or  his  title  to  property.     Flint  ▼•  Hutdunaon  etc  Burner  Ox* 

476. 
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Blakdis  Of  TiTLm — Powxb  or  Bquitt  to  Rwn aiv.  —  The  Iom  of  biui- 
IMM  which  results  from  the  slander  of  a  man's  title  to  his  property  it 
not  saeh  a  special  feature  in  the  wrong  as  will  giro  a  ooart  of  equity  the 
right  to  iuterfere  by  injunction  to  restrain  the  publication  of  the  slander. 
Fiini  ▼•  Hutcliinson  etc  Burner  Co.*  476. 

SuucDiR  07  TiTLi  —  Remkdt  FOR.  —  Whether  the  words  oomplalned  W 
are  uttered  in  regard  to  the  plaintiff's  person  or  in  regard  to  hie  prop* 
erty,  it  is  for  the  jury  to  determine  if  they  are  slanderous  or  notb  Afttf 
a  Terdict  in  his  faror,  he  can  hare  an  injunction  so  restrain  the  farther 
publication  of  what  the  jury  has  found  to  be  an  actionable  libel  or 
Zander.  FliiU  ▼.  Huichiiuon  etc.  Burner  Co.,  476. 
JvDoifBicTa^  6-9;  Mkchanio's  LiB!f,  7;  Railroadi^  16|  UsaftT^  4$ 

Watsbooussis,  4--6L 


INSANE  PERSONS. 

km  ArroTSTxwn  or  Gvabdiak  ad  Litkh  for  a  lunatle  wbo  Is  made  a  party 
defendant  in  an  ejectment  suit  is  proper,  and  the  oonrt  has  power,  after 
sneh  appointment,  to  render  a  judgment  aa  binding  on  the  Innatte  and 
his  property  ss  a  similar  judgment  would  be  npon  a  sane  person.  Bei^ 
meek  ▼.  Cook,  422. 

&  LuK ATica,  Actions  bt,  Who  mat  Brhtq.  —  A  bill  in  equity  purporting 
to  be  by  a  lunatic  by  his  next  friend,  and  seeking  to  set  aside  a  deed  ol 
snoh  lunatic  should  be  dismissed.  No  person  oan  maintain  sueh  a  avit 
on  behalf  of  a  lunatic  unless  he  has  authority  to  act  for  him  and  to  bind 
his  estate,  and  this  authority  his  next  friend  does  not  poesesa.  Cbsn^jtai 
T.  N^zger,  261. 

IL  Tbvst  Dkeds.  —  VALiDmr  of  Salb  ukdbr  Deed  or  Tbuvt  is  not  aifeotod 
by  the  insanity  of  one  who  purchased  the  premises  subject  to  the  liea  el 
that  deed,  and  who  assumed  the  payment  of  the  debt  seonred  by  it  aa  a 
part  of  the  consideration  of  his  purchase,  nor  is  the  case  altered  if  tho 
purchaser  at  the  trustee's  sale  has  actual  knowledge  of  mob  insanity. 
Bm&ieek  ▼.  Cook,  422. 

See  EjEencBNT,  1;  Eyidbnob,  7;  iBavBAiro^  IS. 

INSOLVENCY. 

t— H  iiiiiii — Alimont.  — A  judgment  for  alimony  is  not  released  bj  % 
discharge  in  insoWency,  when,  by  statute,  the  effect  of  snoh  disohaifa 
is  declared  to  be  to  discharge  the  insoWent  "  from  debte  proved  againal 
bis  eatate;  and  from  debts  provable  founded  on  a  contract  made  by  him."* 
A  Judgment  or  decree  for  alimony  is  not  a  judgment  for  the  enforoo* 
BMnt  of  any  contract,  express  or  implied,  existing  between  tho  partiea 
thereto,  but  for  the  enforcement  of  a  duty  in  the  performance  of  whiok 
the  public,  aa  well  aa  the  parties,  are  interested.  Ifoifu  ▼.  Hmbbard^ 
•28. 

See  BANXfl^  2;  CoBroBATiova,  38;  EQfnTr^  1;  PABXBBBSKir^  H 


INSTRUCnONa 

AiTBAi^  6;  Cbxhinal  Law;  Hoihgidb,  3,  4;  Masthb  abb  SBBTUn;  11| 

Trial,  7,  10-12. 
81.  Rbp«  Vol.  XXXIIL  -iS 
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rasURANG& 

L  Nonoi  Of  Lo«  tnrr  bt  Mail  —  PEisuicmnr.  —  WhM  %  ffupiii 
Uiltr,  properly  AddreiMcU  eontainiag  »  statomaml  of  low  mmtim  ft 
fir*  maarance  policy,  it  depodtod  in  the  poel  offioe^  II  it  preeaie4 
that  it  reached  its  deetination  by  dae  eonree  of  mai],  but  this  pcwimp* 
tion  may  be  rebatted  by  evidence  showing  that  it  was  not  received* 
ne  qnestion  is  one  of  fact  for  determinatioa  by  the  jmy*  Wkitmmw  v. 
DmUtng  HomtlM.  Col,  8K. 

%  Tmoow  ov  Loss,  Svwnoimxict  «v.  —  When  a  itatement  of  leas  vader 
ft  policy  of  fire  insurance  is  famished  the  insurer  within  the  time  stipft* 
lated  in  the  policy,  and  there  is  nothing  to  show  that  it  was  not  tft 
good  faith,  intended  as  a  oomplianoe  therewith,  il  is  the  duty  el  thft 
insnrer,  if  he  means  to  rely  npoa  a  fatlnre  by  the  insnred  to  ftoaifly 
with  the  terms  of  the  policy  in  respect  to  notioe  of  loes,  to  give  prompt 
Botlce  of  his  objection  to  the  statement  reoeiTod,  specifying  the  dsfbelt 
tiierein,  eo  that  the  insured  may  haTo  an  opportunity  to  ooneot  tlMOk 
A  failure  to  return  such  statement^  or  to  notify  the  insured  of  defoole 
therein,  is  sufficient  OTidence  of  a  waiver  of  strict  oomplianoe  wWk  the 
terms  of  the  policy.     WhUmore  t.  Dwelling  Momm  In$.  Os.,  8S8L 

H  Waitxr  or  pRoov  of  Loss  —  Btdbhob  of  UsaaB.— Afire 
oompany  cannot  be  bound  by  the  usage  and  onstom  of  other  insi 
oompanies  doing  business  in  the  ricinity  in  regard  to  dtspenoiag 
with  proofs  of  loos,  when  the  first-named  oompany  has  expreesly  ee» 
tracted  for  the  performance  of  a  certain  oondition  precedent  as  to 
Broof  of  loss  before  the  insured  is  entitled  to  reoorer.  In  an  aoticn  en 
the  policy,  evidence  as  to  the  usage  and  ouitom  of  tiie  oompany  soed 
b  regard  to  waiver  of  proof  of  loes,  is  admissible,  but  OTidonee  of  tlio 
praotice  and  usage  of  other  oompanies  doing  business  in  the  same  Innsl 
ity,  is  inadmissible.    Fhemx  Im.  Ok  t.  Mtmger,  300. 

^  hooFOF  LooB— Waiter  of.  —  A  condition  in  a  policyof  fire.iasaraMO 
that  in  case  of  loss  the  insured  must  forthwith  give  written  notioe  theiesf 
to  the  insurer,  is  waived  by  the  latter  when,  with  full  knowledge  el 
the  loes,  he  denies  all  liability  under  the  policy  without  waiting  for  sftoh 
written  notice.    Savage  «.  Pkattks  Im,  Oo.,  591. 

§k  Waitbr  of  DsFBon  in  PBOon  of  Loob  bt  RaoBiTxva  abb  RgtAamm 
wiTBOUT  OBJicnov.  —  When  an  inouranoe  company  receives  and  re* 
tains  proofs  of  loos  without  making  any  objections  thereto^  it  will  be 
deemed  to  have  waiTod  any  defeoto  therelB.  Vamgimifrtttelm  ▼•  Pkmm 
/no.  Co.,  29. 

C  Ibivbabob  Polict  bot  Fobfbrbd  bt  Failbbb  to  Fubbmb  Pboobi  ov 
Lois  wixrin  Timb  Pbisoribbd. — Where  a  polioy  of  inouranoe  pt*> 
▼ides  that  notioe  of  looo  shall  be  given  within  oix  dayo,  and  that  proois 
el  looo  ohall  be  furnished  within  thirty  dayo  aft^r  the  notioe  ol  looo  is 
given,  and  that  the  loss  shall  be  payable  sixty  days  after  the  proois  ftiw 
FOoeiTod  at  the  company'o  office,  but  nowhere  prorides  that  the  failnre  to 
render  ouch  proofe  within  the  time  named  ohall  operate  ao  a 
d  the  polioy,  a  failure  to  furnish  the  proofe  within  the  time 
merely  postpones  the  maturity  of  the  claim,  but  does  not  operate  as  ft 
forfeiture  of  the  policy.      Vangindertaeten  ▼.  PhenioB  In§,  Co.,  29. 

y.  PowxR  OF  Gbnbral  Aobmt  to  Waits  Proof  of  Looi  bt  Pj 
An  agent  of  an  insurance  company  who  is  given  full  power  to 
proposals  of  inHH ranee  against  loss  and  damage  by  fire,  to  fix  ralei  el 
premium,  receive  moneys,  and  countersign,  isone,  and  renew  polieioB 


iHlUn  %  Mrtaf n  fittrlel  witliiii  %  ttote,  li »  gan«r«l  ugn%  and  stj* 
ftftor  Im^  bind  th«  company  by  a  parol  waiver  ^f  eonditiona  ralatiag  to 
proofa  af  laa^  althoagh  tha  policy  proTidac  that  a  wairar  ibaU  ba  Taid 
aaleia  ia  writing,  signed  by  the  agant^  ftad  iadanad  thcraeai  Mmim 
/am.  Co.  t.  Munger,  300L 
H  CoKPiTioif  lOK  Arbitbatioh— Waitieov.— Wbaoy  vpca  a  ]o«  «a> 
dar  a  policy  of  fire  inaanuioc^  tha  inmurar  imiMdiately  dantea  all  lia* 
hflity  nndar  the  policy,  auarting  that  it  waa  not  in  foroa  whan  tha  laai 
•eeorred,  and  repalt  every  effort  on  the  part  of  the  inavred  to  oblaia  mk 
adjustment  of  the  loca,  saoh  insurer  must  ba  held  to  have  waiTod  as 
arbitration  alaase  contained  in  the  policy  requiring  an  award  by  arbi* 
trators  aa  a  condition  precedent  to  a  right  of  aotioUt  and  ha  ia  eatoppad 
from  setting  it  np  in  defense  thereto.    Samig^  ▼•  Pkasnia  In$,  Okt  091. 

H   ABBITRATIOir  CLAVSS  IX  In SVRAKOI  POUCY  NOT  BaK  TO  AonOV,  WBBM. 

When  a  policy  of  insurance  provides  .that  if  the  oompany  and  tha  a» 
Bored  fail  to  agree  aa  to  the  amount  of  the  loas,  the  matter  ahall  be 
anbmitted  to  arbitrators,  and  that  no  action  under  tha  policy  ahall  ba 
■laintainable  until  an  award  ia  obtained,  if  the  proofs  of  loss  are  fui^ 
aished  to  the  oompany  and  no  ol>jection  ia  made  to  them,  and  no  asg> 
fastion  is  made  by  the  company  that  an  arbitration  be  had,  an  aotioa 
commenced  three  months  after  the  proofs  are  furnished  cannot  be  de- 
feated on  the  ground  that  there  has  been  no  arbitration.  VongkidtT^ 
iaekn  ▼.  Phemx  Ins.  Co.,  29. 

ML  OwNRBSHiP  ov  PROPKRTr.  —  Whan  payment  of  a  loss,  under  a  poli^ 
of  fire  insurance,  is  resisted  on  the  ground  that  the  insured  waa  not  tha 
ada  and  unconditional  owner  of  the  land  on  which  the  house  atood, 
aa  provided  in  the  policy,  and  the  evidence  as  to  whether  he  waa  or 
waa  not  such  owner  is  conflicting,  the  question  must  be  determined  by 
the  jury,  and  a  finding  that  he  was  such  owner  will  not  be  disturbed  on 
appeaL     Whitmoi^  v.  Dwelling  Haute  Im.  Co,,  839. 

IL  PREMIX7M — EviDBNCB  OF  Patmbnt  OF. —When,  in  aa  action  to  ra* 
oover  for  loss  under  a  policy  of  fire  insnrance  which  recites  and  ac- 
knowledges the  receipt  of  the  premium,  the  insurer  denies  the  pay- 
ment of  any  premium  and  alleges  a  cancellation  of  the  policy  for  such 
■onpayment  prior  to  tha  loss,  the  testimony  on  the  part  of  the  insured 
that  he  gave  the  amount  of  the  premium  to  another  party  to  be  paid  to 
the  insurer,  and  the  testimony  of  such  other  party  that  he  so  paid  tha 
money  received,  is,  in  connection  with  the  recitals  in  the  policy,  suflp 
•lent  evidence  to  sustain  a  finding  that  such  payment  was  made,  aa 
against  a  denial  of  such  fact  by  the  agent  of  the  insured*  Scangt  v* 
Phaemz  Iiu,  Co,,  691. 

WL  NonoB  Of  Canobllation  —  SvFvioiBivcr  of.  —  When  the  premiam 
OB  a  policy  of  fire  insurance  has  in  fact  been  paid,  a  letter  from  tha 
insurer  to  the  insured  notifying  the  latter  of  the  effect  of  nonpajrmant 
the  premium,  and  calling  attention  to  cancellation  conditions  in  the  pol* 
ioy,  is  not  sufficient  notice  to  arbitrarily  terminate  the  policy  if  tha  in* 
anrer  does  not  refund  or  offer  to  refund  the  amount  of  unearned  premlnai 
as  required  by  such  cancellation  conditions.  Savage  v.  PhmmiaB  In§.  (h,^ 
691. 

IS.  LiFB  Inburancb  —  SuiCTDB. —  Under  a  policy  of  life  insurance  exempting 
tha  insurer  from  liability  for  the  death  of  the  assured  from  suicide^  sana 
ir  insane,  there  can  be  no  recovery  if  he  takes  his  own  life,  though  ftl 
taa  time  he  did  so  he  was  in  such  an  insane  oondition  that  ha  waa  ii^ 


996  Index* 

eapabU  of  andertUnding  the  physioal  nature  tad  oonaaqniogii  «f  kii 
aot  and  did  not  know  that  by  it  ho  would  take  his  own  lifo,  BUBrng/B  ▼• 
Aeeidenilns.  Co.,  913. 

14   l4FB  iMSaRAIIOI.  —  SCLT-DISTRUCTIOir  Ig  NXTSR  PkUUHKD;  ud  if  V^ 

ooTory  upon  a  policy  of  life  iaearaaoe  ie  ratisted  on  the  groond  tknl 
the  aaanred  committed  siiicide,  the  defendant  mnet  eatiafy  the  juy* 
by  a  preponderance  of  competent  oTidence,  that  the  injnriea  whinh 
•aneed  death  ware  intentional  on  the  part  of  the  aamrod*  Wmtmi^  ib 
MetropolUam  tie,  Jm.  Co..  923. 

See  ExBOUTiOH,  S;  IL 

INTEREST. 

I»  HiOHBB  Rati  vok  Nonpatmxnt  or  Debt^Pbhaltt.— Wh»  mmtf 
is  loaned  at  a  specifie  rate  of  interest  on  a  noto  oontaining  a  pra> 
rision  that  if  not  paid  at  maturity  the  maker  shall  pay  a  higher  rate  tf 
Interest  thereafter,  the  higher  rate  is  in  the  nature  of  a  penalty,  aad 
the  payee  can  reooTor  interest  after  maturity  only  at  tho  loww  rate 
•greed  upon.     Biehardaon  ▼.  CamjMl,  633. 

ft  Prinoifal  AiTD  COUPON  NoTss  —  UsuBT.  -~  When  the  rate  of  btoi^ 
est  agreed  upon  for  the  principal  of  a  loan  is  legal  at  the  time  el 
the  execution  of  a  note  therefor,  and  coupon  intereet  notes  exoented 
In  connection  therewith  are  not  to  draw  interest  nntil  the  maturity  of 
the  principal  debt^  the  contract  is  not  tainted  with  usury,  and  tto 
payee  is  entitled  to  interest  thereafter  on  both  the  principal  and  intiVHl 
notes  at  the  rate  agreed  to  be  paid  upon  the  principal  note  before  at^ 
tnrity,  although  a  statute  passed  since  its  exeontioB  hae  rednoed  tto 
legal  rate  of  interest,  and  although  the  parties  agreed  that  boHi  llw 
principal  and  interest  notes  should  draw  a  higher  rate  of  interest  aflw 
the  maturity  ol  the  principal  debt.     RiehartUom  ▼•  OampM4  ML 

See  UsuRT. 

INTERSTATE  OOMMERC& 

L  TbAD*  RbOVLATIOV — DlSORIUINATIOir    BBTWXBII    OrnSBRB  or  DllfiB* 

■BT  Statbs.  —  A  statute  or  ordinance  permitting  all  persona  to  peddk 
goods  manufactured  or  produced  within  the  state,  but  prohibatiag  Ite 
same  persons  from  peddling  goods  of  the  same  character  if  mannCaeinrsd 
or  produced  In  other  states,  is  a  trade  regulation  discriminatiBg  b»* 
iwoen  the  productions  of  different  statee,  and  Toid  m  an  attemipl !» 
regulate  interstate  commerce.  Sayre  Borough  ▼.  Pkittip§f  842. 
ft  Pbdplbe'b  Liobnsb  —  DracRimNATioN.  —  A  statute  or  ordinance  RBlhir 
Ising  the  grant  of  a  peddler's  license  to  any  oitiaen  of  the  atate^  ImI 
prohibiting  a  grant  of  such  license  to  any  person  resident  in  anollMr 
Btalsi,  is  a  trade  regulation  discriminating  between  eitiaens  of  diflersol 
■tates,  and  Toid  as  an  attempt  to  regulate  interstate  eammaroi^  Saifn 
B§n^  V.  P/tOUp^  842. 

INTOXICATION. 
See  Ovarantt,  1;  Homigidb,  X  ft 

INTOXICATING  LIQUORS. 

Salb  «v,  wHBir  AITD  WHBRX  CoMPLBTKD. — When  A  liquoT  dealer,  Iloeaeed 
to  sell  in  one  county,  receives  an  order  there  from  a  cuatomer  In  ••• 
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«llior  county,  and  la  pnnnaaoa  of  raeli  mdm  delifwt  the  Uqnor  lii  lb« 
wkumX  oourae  of  business,  sither  by  his  own  wsgon  or  by  oommon  oumr 
«r  otherwise,  the  sale,  thoagh  on  orodit,  is  completed  in  the  oounty 
where  the  order  is  received,  and  the  dealer  cannot  bo  oonTioted  of  s«U« 
lag  without  a  license  in  the  county  to  which  he  sondi  tho  linnet* 
wmumaUk  t.  ITcbi^  810. 

IBRIOATION. 
8m  Watbrooui 


JOJNDEa. 
JUDGMENTSb 

1»  Wfl»  BOUITD  ST.— To  BlHD  OXB  HOT  A  PaBTT  09  RMOBB  bj  A 

Judgment  it  is  essential  that  ha  should  haTO  «penly  interroDod  in  tho 
former  snit^  assuming  its  direction  and  control,  to  tbo  knowlodgo  of  tho 
opposite  party,  for  tho  prosecution  or  defense  of  some  intersol  In  tbo  mIn 
Joet  of  the  suit,  or  to  avoid  a  liability  ha  may  bo  under  to  Indomnify 
the  defendant  s^caiust  an  adverse  judgment.  Omiral  BapM  Okmtk  T« 
Manchester,  893. 

%  Who  Boukd  bt.  — Owb  hot  a  Paktt  to  a  Rbookd,  but  whose  ooonssl  fa 
present  and  participates  in  the  trial  of  an  action  against  his  servant^ 
agent,  or  employee,  is  not  bound  by  the  judgment  therein,  though  tho 
action  is  in  trespass  (pilars  datuum,  and  the  defendant  relics  npon  tho 
title  of  such  third  person,  and  the  verdict  is  against  such  title  CtainU 
Baptist  Chunk  v.  Manchester,  893. 

tL  JuDOHBNTB  AoAiBST  Statb  Offiosrs,  whbn  Do  Not  Bind  vrb  Staik. 
A  judgment  against  the  managers  of  a  state  asylum  for  the  insane  in 
damus  requiring  them  to  adjust  and  determine  the  amount  dae  for 
tarials  delivered  and  work  done  under  a  certain  contract  and  to  mako  a 
certificate  thereof,  is  not  binding  on  the  state,  for  there  is  no  provistos 
to  be  found  in  any  statute  giving  such  managers  authority  to  roproseat 
the  state  in  any  litigation,  or  giving  the  consent  of  the  state  to  bo  bound 
by  an  adjudication  to  be  made  against  them.     Peck  ▼.  State,  738. 

4b  A  JuDOMBMT  Against  Statb  OrriOBR  never  ostopo  the  stato  on  the  prfao* 
ciple  of  res  Judicata.     Peck  t.  State,  738. 

lb  Bboobd  of  Forbioii  Judombnt  Rbndbrid  withoot  JauBDionov  Bb. 
AARDBD  AB  NuLLiTT.  — The  record  of  a  judgment  rendered  in  a 
country,  where  it  appears,  either  from  the  face  of  the  record  or  fi 
other  admissible  evidence,  that  the  court  which  rendered  it  had  b» 
Jarisdiction  of  the  parties  or  of  the  subject  matter,  will  be  itegardod  m  m 
nullity.    St.  Sure  r.  Lind^fclt,  60. 

%  Rbukf  AGAINST  IB  EQUITY.  —  When  a  party  to  an  action  at  lawacfleotB 
to  make  a  defense  known  to  him,  or  which  might  have  been  known  by 
the  exercise  of  proper  diligence,  the  judgment  rendered  thorsln  will  not 
be  enjoined,  or  the  party  relieved  in  equity  from  the  result  of  his  o 
want  of  proper  care  and  diligence,  unless  he  was  prevented  from 
covering  and  availing  himself  of  such  defense  by  the  fraud  of  the  opposito 
party,  or  by  other  cause  beyond  his  oontroL     Harding  t.  Sawkhs,  847. 

%  Rbubf  AGAINST  IN  Equitt.  —A  judgment  at  Uw  may  bo  enjoined  or 
other  equitable  relief  given  against  it  notwithstanding  aa  ineffectual 
attempt  to  defend  at  law,  if  an  existing  equitable  defense  was  not 


998  Index. 

M0  la  flie  Mtioa  la  whioh  saoh  JadgflMBt  wm  rmiiunL    EarSa§  lb 
ifcMtoii,  847. 

i^  XQurrr  will  Grant  RBLTir  against  a  judgmant  at  Uw  only  whan  tt  b 
•howu  ihjit  there  is  a  guovi  aii.l  valid  defeattf  on  the  merita.  of  which  do* 
fondant  was  ignorant  at  the  time  of  tho  trial,  and  which  he  could  not 
haTo  diicovered  by  tho  exercise  of  reasonablo  and  proper  diligence  ia 
iime  to  set  it  np,  or  when  an  existing  equitablo  defense  is  not  aTailaUt 
in  the  action  at  law.  This  rule  appliea  as  well  to  sureties  as  to  priaei- 
pals  or  other  parties.     Harding  ▼.  hawkiru,  347. 

^  Equitable  RELiir  against,  wubn  Rstusbd.  ~  Tho  ooUectioa  of  a  jadf 
meut  will  not  bo  enjoined  or  relieved  against  in  equity  on  tho  groaad 
tiMt  it  was  rooovered  on  a  prior  judgment  on  a  note  held  as  eollatsral 
•ecnrity  when  tho  debt  wai  paid  long  before  tho  recovery  of  tho  nnrnmd 
judgment,  if  the  debtor  might  have  ascertained  that  fact  by  inquiiy  or 
4ho  ozeroiso  of  reasonable  diligenoo,  and  bad  an  ample  remedy  at  law,  hf 
«Mtion  before  the  second  judgment  was  rendered,  to  have  an  ontry  «l 
latisfaction  made  of  record.    Harding  ▼.  Hawkh^  347. 

•lOl  JuRiSDicnoN  —  CoLLATBBAL  ATTACK. —A  domestio  Judgment  of  a 
court  of  general  jurisdiction,  valid  on  its  faoe,  oaanot  bo  oollaterallj 
attacked  in  the  courts  of  the  same  state  hj  showing  facts  ontsido  of  tho 
record,  althoagh  such  facts  might  bo  sufficient  to  impoaeh  sn^  jadg- 
ment  in  a  direct  proceeding  against  it.  XdgerUmr,  BdgerUm,  657. 
JII.  Vaoativo.  —  An  Am  davit  or  Mbrits  n  vor  Essbntial  to  a  motioa 
io  Tacate  a  judgment  if  it  appears  that  the  court  did  not  have  Jarisdi> 
tion  to  render  it.    NwUm  ▼.  AtchUm  elc  JL  B.  Oc.  198. 

"IS.  A  JuoGMBNT  Mat  bb  Vaoatbd  on  Motion  and  without  aa  indepoa* 
dent  suit,  if  such  motion  Is  made  within  a  reasonable  time  and  upon  the 
groands  that  tho  court  pronouncing  judgment  had  not  aoquirod  Jori^ 
diction  over  the  defendant.    NorUm  ▼•  Atekittm  etc  B.  Jt.  Co.,  ISML 

It.  Judombnt  Founded  Upon  False  Return  of  Sebtiob  of  PaocBai  aay 
bo  Taoated  on  motioa  interposed  withia  a  reasonable  time.  ilTortfaa  ▼• 
Atehhom  etc  S,  B.  Co,,  198. 

M.  Vacating  tor  Gausb  Other  than  Mibtakb  or  Excusablb  NaaLKCi 
If  a  motion  is  made  to  vaoate  a  judgment  because  it  is  against  a  foreign 
corporation  and  is  based  upon  serrice  of  process  on  one  on  whom  sash 
asrvioo  oould  not  be  lawfully  made,  such  motion  does  not  fall  within  the 
dass  In  which  the  court  is  authorized  to  grant  relief  because  of  defend- 
ant's mistake  or  excusable  neglect,  and  tho  time  within  which  it  can  bs 
made  is  not  affected  by  the  limitation  of  time  imposed  upon  motioas 
to  Tacate  judgments  because  of  such  mistako  or  aegleot.  Noriam  t.  At' 
ekUom  etc  R,  R,  Co,,  198. 

Jl.  Aotions  on  — Plea  of  Patment.  —  In  an  action  on  a  Judgment^  the 
defendant  may  plead  payment  and  this  issue  will  then  be  submitted  to  a 
jury,  and  if  it  is  found  that  tho  judgment  is  in  fact  paid,  the  oourt  will, 
«n  motion,  stay  further  proceedings,  and  order  an  entry  of  the  satisfa^ 
iioa  of  the  judgment  to  be  made  on  the  record.  Harding  v.  Hawkmi, 
347. 

•no  Cbrtiorari,  2;  Corporations,  38;  EimnDiT  Domain;  Sxeodtion,  i, 
6;  Husband  and  Wife,  6;  Injunctions,  8;  Insanb  Persons,  I;  In. 
0OLVBNOT;  Justices  or  the  Peace;  Mechanic's  Libn,  7;  Muhrhpal 

CORFORATIONS,   9;    PARTMERBHIP,   6;    PLBDOB;  RaILROADB,   7| 

% 
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JUDICIAL  8AL1B&L 
IvMOAL  Salb  as  Dimmra  TnrAirr's  Tttlb  io  Gaownra  CteOF.^Atraanl 
wlio  takw  ft  1«M0  af Ur  rait  in  mortgage  f  oreolocim  hM  been  ot^mmmutd, 
•gainst  hit  Uadlord,  and  who  sows  a  crop  of  wheat  after  the  judgmenl 
in  foredoaiire,  is  not  entitled  to  aay  share  of  such  crop,  if  before  it  ripens 
•r  is  ready  to  harvest  there  has  been  n  judicial  sale  of  the  land  and  • 
■berifiTs  deed  to  the  purchaser^  In  snch  ease  the  pnrohMer  it  enftitUd 
to  the  whole  of  the  crop.    Ooodtrin  ▼.  Smithy  37S. 

8m  SzXODTOBS  and  ADMIMUTRATOmS,  S-A. 

JURISDICTION. 

8.  JuKiroicnoif  of  Statb  Coubt  otsb  Mattbbs  Litioatid  nr  a  fteniAi 
OovBT.  — Though  the  trustee  of  the  mortgage  bonds  of  an  inaolvenl 
eorporation  may  hare  procured  in  the  eiroult  eourt  of  the  United  States 
a  doeree  for  the  forecloenre  of  the  mortgage  and  the  sale  of  the  property, 
the  simple  oontraot  crediten  of  the  oorporation  may  maintain  a  bill  im 
a  etate  court  to  hare  the  issue  of  the  mortgage  bonds  and  the  deeroo  for 
the  foreclosure  of  the  mortgage  declared  fraudulent  and  Toid  so  to  thorn. 
Their  right  to  maintain  such  a  bill  reats  not  merely  on  the  ground  thai 
the  enbjeot-mattor  of  the  second  suit  is  not  the  same  as  that  of  the  firsts 
bat  also  on  the  ground  that  they  are  without  adequate  means  of  assert- 
ing their  elaime  in  tho  forecloenre  rait*  sinee  they  are  unable  to  mako 
themseWes  parties  thereto  without  the  consent  of  tho  oomplainaal 
therein,  and  do  not  occupy  that  relation  to  the  matter  or  the  parties  im 
the  suit,  which  would  enable  them  to  file  a  bill  of  reyiew  of  the  decree^ 
and  show  error  apparent  on  the  record*    Qag  t.  Brierjleld  Co(d  ete.  Oo^ 


%  EzoLusiyB  LmiTATioir  of  thb  Rulb  Reoabdino  Ezglubitbhbh  of.  — 
The  principle  that  no  court  oan  interfere  with  the  prooeedingii  of  a 
oourt  of  concurrent  jurisdiction  is  subject  to  the  qualifloation  that^  to 
preyent  the  abuse  of  the  principle  by  rendering  possible  the  succesefol 
perpetration  of  injustice  or  fraud  through  the  forms  of  law,  suitors  and 
litigants  are  not  restricted  to  any  one  forum  for  the  adjudication  of 
their  rights,  provided  only  that  such  adjudications  are  not  upon  queo* 
tions  pending  in  another  concurrent  court  which  had  prior  jurisdictioB, 
and  provided  that  its  writs  or  process  shall  not  hinder  the  performanoo 
of  any  lawful  mandate  of  ench  concurrent  conrt»  or  interfere  with  or 
disturb  the  posseesion  of  any  subject-matter  then  m  gremia  kgU»  Qmff 
▼.  BrierfiM  Coal  etc  Co,,  122. 

8.  JuBSDiOTioN,  Conflict  of. — When  two  courts  hare  ooneurrent  Jurisdioi 
tion,  that  which  first  takes  cognizance  of  the  case  has  the  right  to  retain  it^ 
to  the  exclusion  of  the  other.  If  a  trust  estate  is  being  administered  by 
a  court  of  competent  jurisdiction,  or  if  property  is  in  grtmio  legit  through 
the  proceedings  of  such  a  eourt,  no  other  oourt  can  interfere  and  wrest 
from  it  the  possession  and  jurisdiction  first  obtained.  It  is  immaterial 
whether  the  two  courts  of  concurrent  jurisdiction  derive  their  powers, 
one  from  the  federal  and  the  other  from  a  state  government^  or  botk 
from  the  same  government.    Oay  v.  Btierfield  Coal  etc  Co,,  122. 

4  Waitbb  of  Irbboulab  Pboobxdinqs.  —  AH  objections  that  might  haF» 
been  made  to  the  irregularity  of  filing  a  bill  in  the  wrong  county  aro 
deemed  to  have  been  waived,  if  the  case  is  removed  by  the  consent  e/t 
oounsel  to  another  oounty,  and  there  submitted  on  demurrers  to  tho 
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Mn  wlthoiit  NIT  rvferenM  haTing  bean  BMde  to  lh«  Imgahtl^. 
T.  BrierjUtd  CotU  €tfe.  Co.,  122. 

8m  OoKPORATiOHfl,  89,  40;  Eminknt  Domain;  Gvabdiav  ak9  Wai%  % 
iwnQHMinUf  6^  11,  12;  Ma&riaob  avd  Diyobo^  l^-U;  KmaawwrnL 

JURY  AND  JURORS. 
8m  EQtrirr,  3;  JawnoEs  or  thi  Pbaob;  Tbui^ 

JUSnCBS  OF  TUE  PBAC& 

TUMBtn  W  JVOOMBRT.  —  Whon  tha  trial  is  by  jury,  tlia  JiwtiM  MM*  M» 
tor  judgment  at  com  in  aooordance  with  tha  Tardict^  and  anoh 
mnmt  ba  mada  within  tha  township  and  oonn^  far  wldak  km 
•krtad.    In  re  Donee,  768. 

8m  Bovm^  1;  OnmoKAmi,  S;  TkiAi^  H 

KINDRBa 
SmSsbtioii. 

LACHES. 

8m  Szbootobs  AV9  AmnFimtATORs,  3;  Quo  Wabbjjro;  8tiMfW 

lomMAiro^  7;  Usubt,  S. 

LANDLORD  AND  TENANT. 

L  Tknant  CoNTnuuf o  in  Possbssion  after  the  azpiration  of  hk  koM  doM 
not  oaaae  to  ba  a  tenant  nor  acquire  any  right  to  vm  tha  pniparty 
withoat  paying  therefor.    Harrie  ▼.  Foeter,  187. 

&  RxHT,  pATuriTT  or  nr  Adtancb,  whin  dois  irov  Pbotict  TurAinL  — 
Patyment  of  rent  in  advance  oannot  protect  a  tenant  againtt  tha  de- 
mandfl  of  a  mortgagee  whoM  mortgage  i«  of  reoord,  and  who  haa 
recovered  judgment  foreclosing  it,  after  giving  proper  notiM  of  tiie 
pendency  of  his  aoit,  and  who,  after  such  payment,  becomes  a  pnrchaaai 
of  tha  mortcraged  premises  at  a  sale  for  the  satisfaction  of  his  judgment 
BarriB  v.  Foster,  187. 

li  Lbass  with  Eight  to  Pi7R0HAsi.  —  When  a  lease  for  a  period  of  yaon 
at  a  stated  annual  rental  contains  a  provision  that  the  tenant  shall  have 
the  right  at  his  election  npoa  the  termination  of  the  term  to  parohass 
the  land,  at  a  stipulated  price,  there  is  no  completed  sale,  and  the  tenant 
bM  no  estate  in  the  land  beyond  the  leasehold  subject  to  judgment 
against  him  until  he  has  elected  to  purchase  and  paid  ar  tondarad  the 
purchase  price.     Bran  v.  Sheffield,  3S6. 

i.  NaiHAMCBs.  —  A  HoLB  CoNSTRQcrsD  IN  A  Stdbwaix  to  ba  uMd  for  putting 
coal  into  a  cellar,  and  provided  with  a  suitable  cover,  thongh  no  lioeoaa 
has  been  given  for  its  construction  or  maintananoa,  is  not  a  nnisanaa, 
and  therefore  the  landlord  of  the  premises  on  whioh  suoh  a  hole  is  main- 
tained is  not  answerable  for  injuries  received  by  a  pedestrian  in  falling 
through  the  hole  because  of  the  negligence  of  the  lessee  or  his  agents 
in  leaving  it  open  and  unguarded  while  putting  aoal  into  tlia  oallar. 
Adam»  T.  FleUker,  859. 

81  LiABiLiTT  OP  Landlord  vob  Obvious  Dbfbcis  vh  pRBKnn. — Li  tha 
abMnoa  of  fraud  and  deceit  a  landlord  is  not  liable  to  a  tenant  ar  his 
gurnt  for  obvious  defects  in  the  leased  premisai^  which  do  not  oonslttuts 
a  ■uisanosb     Bf/re  v.  Jordan,  MS. 
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C  LUBILITT    OP    LanDLOKD   FOB    CONDITIOV    IVB   XJn    OF    PBdOmL — 

Wh«n  leased  premiiea,  harmleee  in  themselTei,  become  dangerow 
■erely  by  the  manner  of  their  oae  by  a  tenant  in  poiaession,  the  land* 
lord  u  not  liable  for  injnriea  ariaing  from  anoh  nae.  JBifr§  ▼.  Jcrdm^ 
643. 

T*  Ltabilitt  of  Landlord  fob  Dbfiots  nt  Lbasbd  Pbbmisbs.— The  fael 
that  the  top  st^p  of  a  short  stairway,  famishing  the  nsnal  entranoe  to 
the  leased  premises,  is  twelve  inches  shorter  than  the  remaining  stepi^ 
does  not  oonstitnto  snoh  stairway  a  nnisanoe  so  as  to  make  the  landlord 
liable  for  injnry  to  a  person  using  it  in  the  dark  without  any  inTita* 
tioo,  express  or  implied*,  from  snoh  landlord.    Eyrt  t.  Jordan^  54S. 

i^  LuBiLrrr  of  Lavdlobd  fob  Ikjubt  to  Tenant's  Gubst. — A  land* 
lord  is  not  responsible  for  injnry  to  his  tenant's  gnest  arising  from  sack 
a  danger  as  is  orsatod  by  the  negligence  of  anoh  tenant  only.  Biftt  t. 
/onion,  643. 

0  A  Landlobd  mat  Foboiblt  Bjbot  a  Tbnaiit  fbom  Hn  PBBMnn  Aftba 
TRB  ExFiBATiOK  OF  Ho  Lbasb,  thoogh  the  tenant  is  in  possession  nn« 
der  a  fair  claim  of  right  to  remain  a  tenant.  If  the  tenancy  haa  ia  fact 
torminatedf  ho  ia  a  more  trespasser,  and  the  landlord  haa  the  right  to 
nae  so  mnch  force  aa  is  reasonably  neoessary  to  ezpal  hiak  AUim  F« 
JIo^,  905. 

See  CoTBKAiror,  2;  Judioial  Sa&bs;  BAiutOADS,  6. 

LAROSNY. 

AvoBTATioiry  WHAT  18.  —The  offense  of  larceny  la  not  complete  if  the 
acensed  fails  to  acqaire  such  dominion  OFcr  the  property  as  to  en- 
able him  to  take  actnal  custody  or  controL  Therefore,  where  the  evi- 
dence merely  showed  that  the  defendant  strnck  the  hand  of  the  prose- 
anting  witness,  and  either  knocked  or  took  ont  two  dollars,  which  the 
witness  was  holding,  bnt  that  it  was  dark  at  the  time  and  the  witness 
did  not  see  the  money  either  in  the  defendanVs  possession  or  on  the 
gronndy  a  ccoTiction  for  larceny  cannot  be  snatained.  Thamf&m  v. 
BtaU.  146. 

LATERAL  SUPPORT. 

See  Rbal  Pbofbbtt. 

LEASB. 

Bom^  S-4|  CoTBiTANOT,  2;  Landlobd  mxu  Tbvamt;  Lb  P—B— h 

Pabtition,  1. 

LETTERS. 
8ae  Imiubanob,  1,  12;  Lisbl;  Tbiai^  % 

LETTERS  PATENT. 
See  Slandbr,.3, 

LIBEU 

A  Libbloub  CoMMUinoATioN  TO  A  Mabbibd  Woman  RnFBOfnw 
Hbbsblf,  inclosed  in  a  sealed  envelope,  is  not  a  pablication  of  the  libaL 
U  she  shows  it  to  her  hnsband,  this  is  her  own  aet^  for  whiok  the  sendsr 
ia  not  anawevable.     Wiloox  t.  Moouj  936. 

See  Imjonctions,  3-5* 
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LICENSH 

L  LroilfSB  BTpAftOL^WBAT  GoNSTTTOrBS  RbTOOATIOW  —  EXPUIHIVUI 

BT  LiOBNSBl.  —  When  one  lays  tewer  pipe  oa  the  land  of  another  with- 
out bia  content  bat  with  hia  knowledge,  hia  mae  Im  not  adrera^  hnt 
merely  periniaaiTe,  and  conttitutes  oaly  a  revocable  parol  licenaa,  net. 
witbataoding  ezpenditurea  made  by  the  licensee.    PitDmcm  ▼.  Boyoit  fill 

%  Parol  LiojursB  —  Rbtooatio5  —  Noticb.  —  A  parol  liceose  to  lay  and  qm 
•ewer  pipe  npon  the  land  of  another,  in  the  absence  of  agreement  m 
ooneideratioQ,  may  be  revoked  at  the  pleaanre  of  the  licenaor,  witheol 
notice  to  the  licenaee,  althongh  he  haa  made  expenditures;  and  a  aevai^ 
nnce  of  the  pipe  between  the  lands  of  the  licensor  and  the  licenaee  is  a 
revocation  of  such  license.    PUmwrn  t.  Boyee^  53d. 

H  LiCBKHB  BT  Parol -~  Rbtocatioh  aftbb  Ezbcotion  —  EzpBin>mrBBi  bv 
LiCBNSBB.  —-A  parol  license  exeonted  upon  the  land  of  another  wHhovl 
agreement  or  oonsideration  may  be  revoked  at  pleasure  by  the  lioaDsoi^ 
■o  far  as  ita  further  enjoyment  is  concerned,  notwithatanding  ex| 
tores  made  by  the  licensee,  and  without  remedy  to  him  for  the 
of  anch  expenditures.    Pitgmam  ▼•  Bcyce^  636b 

8m  Ibtbbbtatb  Commbbob;  Marbiaob  ahs  Ditobo^  1|  Muvhspal 

roAAixoBSfe  4-7}  Patxbbt,  8;  S. 

UKNS. 
flee  Babu,  2;  MsoHAino'a  Lrk,  8;  MoBTOAOBfl^  4^  6;  PAxnriBiBii;  1^  T| 

LIMITATIONS  OF  ACTIONa. 

L  Statdtb  ov  LnciTATioMB  applies  to  applicatiooa  for  liiifiiiRiM     JMi  ▼« 
Kingt  636. 

%  Statutx  or  LnoTATioif B.  —  A  proceeding  by  mamdaimm  to  reeev«r  psW 
lic  money  withheld  by  a  public  officer  after  the  expiratum  of  hia  term  ef 
office  ia  barred  by  the  atatote  of  limitations  after  the  expiratioa  of  tiM 
time  named  therein  from  the  time  when  the  right  ol  BotioB 
StaU  V.  King,  635. 

H  LncrrATiONs  of  Actiohs  bt  Obbditobb  aoaiiibt  Surtitibv  M] 

Partnbrshif.  — The  surviving  member  of  a  partnership  who  is  alao  tiM 
executor  of  a  deceased  member  represents  antagoniatie  interests  in  a  i 
for  an  accounting  and  a  settlement  of  the  affairs  of  the  partnership^ 
an  administrator  ad  litem  must  be  appointed  whether  he  brings  saoh  sait 
aa  survivor  or  as  executor.  Hence  the  time  for  bringing  such  a  aoit  is 
regulated  by  a  provision  in  a  statute  of  limitations  which  dedarea  tint 
"The  six  months  during  which  an  executor  or  administrator  is  exempt 
from  snit,  after  the  grant  of  letters,  is  not  to  be  taken  as  any  part  of 
the  time  limited  for  the  commencemeut  of  an  action  against  him  ";  and 
as  the  right  of  a  firm  creditor  to  bring  suit  to  have  the  partnership  aa- 
aets  marshaled  is  neither  greater  nor  less  than  the  right  of  the  sorriving 
partner  or  the  personal  representative  of  the  deceased  partner  to  compel 
an  accounting,  it  follows  that  the  atatute  does  not  begin  to  run  agaiasi 
the  creditor  until  the  expiration  of  six  months  after  the  death  of  the 
deceased. partner.     Ooldsmith  v.  JRrhold,  97. 

4.  Part  Patmknt  of  a  demand  will  take  it  out  of  the  statute  of  fimitaHsM 
B^  V.  Haast  516. 

See  Dbbtob  akd  Cbbditor;  Exxcutors  attd  ADMiNisTRAiOBai  S;  Quo  Waj^ 

bamo,  6;  Railroads,  5,  9l 
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US  PEKDEK8. 
MoKTOAOB,  Rmnm  nr  Suit  to  Poriolosb  Kitrtlid  lo  Rsm  wmom 
Datb  ov  Hn  APPOI5TM BUT.  —  A  tenant  who  takw  a  Imwo  of  mortgmgod 
Uad  after  the  filing  of  a  notice  of  Us  jferuUns  in  a  niit  to  foreoloee  tha 
mortgage,  takes  the  land  subject  to  whatever  order  or  deoree  tho  oonrl 
may  make  affecting  the  title  or  poeseesion;  and,  if  the  oonrt  appointi 
a  receiver,  eneh  tenant  mutt  either  surrender  or  attorn  to  him,  or  pay  ta 
him  a  reasonable  rent  for  the  nse  of  the  premises  from  tha  dais  «f  tha 
appointment,  notwithstanding  he  has  paid  to  the  mortgagor  a  fiM% 
rsBl  ia  adTanoe,    Oaynor  v.  BkwtU,  47. 

See  Landlord  amd  Tjuiaiit,  SL 

LUNATICS. 
SeelHSAHB  PsBgon. 

MALICB. 
8ie  Cbimikal  Law. 

MANDAMU& 
flee  luonoira,  15;  LiifrrATioNS  of  A€mB%  1,  % 

IfANUFACrURERS. 
SeeSAun,  fi. 

MARITAL  OOERGIOIT. 
8ie  HvaBAMD  aitd  Wiv%  l-H 

MARRIAOB  AND  DIVORCK. 

1.   A  MaKBIAOB  without  a  LlOllf SB  AVD  BT  AV  UlTAimiOBIXID  PUMV  li 

yalid,  if  the  parties  eonsent  thereto  and  afterwards  oohabil  togetlisr. 
Farltif  ▼.  FarUf^  141. 

%.  Marbiaob  pbb  Vbbba  db  ForaKO  Followbb  bt  OoHABiTATioir.— -]£aib 
riage  is  not  oonstitntod  by  oohabitation  without  the  solemniiatioii  «f 
the  marriage  oereroony,  where  it  is  the  understanding  of  the  parties  oa- 
habiting  that  they  are  not  to  become  husband  and  wife  vatU  a  fbraal 
aeremony  takes  plaoe.     Farley  ▼•  Farley,  141. 

&  TALiDrrr  of  a  Marbiaob  Proourbd  bt  Fraud. — Where  tbera  is 
an  executory  agreement  to  marry,  and  one  of  the  parties  is  induced, 
by  fraudulent  representations,  to  go  through  a  marriage  oeremony 
before  a  person  not  authorized  to  perform  it,  and  the  oeremony 
is  followed  by  cohabitation,  the  marriage  is  Talid  for  all  civil  purposes^ 
anless  and  until  avoided  by  the  deceived  party.  If  the  defendant  in  a 
divorce  suit  is  the  party  who  was  guilty  of  the  fraud,  he  cannot  take 
advantage  of  his  own  wrong  and  assert  that  the  consent  was  not  mutual, 
for  the  purpose  of  avoiding  the  marriage,     Farley  v.  Farley,  141. 

4b  Plbaduio  Marbiaob.  —  In  a  bill  for  divorce,  an  averment  by  the  oom* 
plainant  that  on  a  certain  day  **she  was  lawfully  and  legally  married 
to  the  defendant,"  is  sufficient,  though  subsequent  allegations  ia  the  bill 
show  that  the  wife  was  induced  to  go  through  the  oeremony  of  marriaga 
by  the  fraudulent  representations  of  the  defendant  that  the  person  who 
performed  the  ceremony  was  an  authorised  minister.  Farley  w.  Farky^ 
14L 
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IL  Sioomo  Bf  AHRIAOB  WBiH  VoiD.  — Tha  marrtag*  of  a  mui  and 

when  one  of  than  haa  a  hnsband  or  wife  than  living  and  ■ndiiMwA 
la  Toid,  although  tha  parties  in  eontraeting  tha  aaoond  mairiaga  aatad  !• 
the  honest  belief  of  a  prior  diyorca.     Oordom  ▼.  OonUm,  2Mb 

i^  Adultkkt  to  JasTiTT  DiTORCi  MUST  Bs  VoLONTAKT  and  Bot  Com- 
mitted by  the  wife  when  she  is  compelled  by  force  or  ravishment,  nor 
when  ahe  has  interoonrse  with  a  man  not  her  hnsband  by  mislaka 
in  believing  him  to  be  her  hnsband,  nor  where  aha  marries  and  lives 
with  another  man  in  the  belief  that  her  hnsband  Is  dead,  nnlcas  tiM 
■tatnte  makes  the  seooad  marriage  void  and  not  voidable,  in  which 
voluntary  oohabitation  under  the  second  marriaga  Is  adaltaiy. 
V.  OcrdoH,  294. 

f»  DiTORoi  lOB  Adultery  —  Couhtrroharos  rt  I>BrRin>AiiT  nr  Ooanwmn^ 
When  the  party  suing  for  a  divorce  on  tha  ground  of  adultery  is  gvOlf 
«f  the  same  offense,  tha  defendant  may  allege  it  In  defenaa.  His  an* 
awar  cannot  be  stricken  out  because  he  la  in  oontempt  for  failara  ta 
pny  temporary  alimony  aa  ordered  by  the  oourk      Ocrdom  ▼•  Oorioa^ 

H  Adultbet  what  n  mot.— If,  after  a  format  divorce,  m  party  thsr^ 
to  should  suppose  it  valid  when  it  ia  void  for  facta  not  known  ta 
him,  cohabitation  under  a  second  marriage  does  not  constitute  adultery, 
unless  continued  after  knowledge  of  the  facts.     Oordom  v.  Oordon,  29NL 

H  CoHABrrATioR  UNDBB  Sroond  Marriaor,  whkr  ADULTRRomi  When 
after  the  hearing  of  an  action  for  divoroe,  tho  attorney  for  the 
wife  hands  her  what  purports  to  be  a  copy  of  a  decree  of  divorce^  and 
informs  her  that  she  ia  free  to  marry  again,  and  she,  acting  upon  anch 
Information,  thereupon  without  investigating  the  facta  which  are  opea 
to  her,  marries  another  man  and  cohabits  with  him  for  twenty  days 
prior  to  the  time  when  the  decree  of  divoroe  ia  actually  rendered,  the 
aaoond  marriaga  is  void  and  snch  cohabitatioa  la  adnlteioua  an  her 
part     Oordon  v.  Oardon^  294. 

10.  Pliadiro.  —  An  averment  aa  to  the  charge  of  adultery  whldi  states 
**  that  said  defendant  has  been  guilty  of  adultery  with  divers  partiss 
and  persons,  whose  names  are  unknown  to  the  oratriz, "  ia  snfficiently 
certain.    Fariey  v.  Farley,  141. 

11.  Divoroe  bboause  of  Iufrisormbiit  or  a  Husbard  or  a  OoRVicnoR  or 
A  Fblont  will  not  be  granted  if,  at  the  time  the  marriage  waa  ceo* 
tracted,  he  had  already  been  convicted  of  such  felony  and  thia  faot  wis 
known  to  the  wife.     CwiweU  v.  Caswell,  945. 

IS.  Dl  VOROR  WITHOUT  APPEARANCE  OR  SERVICE  OF  PROOREi^  VoiD.— A  deCTSS 

of  divorce  rendered  against  a  nonresident  defendant  without  any  a^ 
pearance  or  service  of  process,  is  a  nullity.    St.  Sun  v.  LmdtfeU,  50. 

UL    DiVORCR  Or  ANTED  IN   FOREION   OOUNTRT  TO  PARTIES  RESIDENT  HeRI, 

Void.  The  courts  of  a  foreign  country  have  no  jurisdiction  or  power  to 
dissolve  the  marriage  relation  between  persons  resident  in  this  stats^ 
Bvery  country  has  the  power  to  aboolutely  fix,  regulate^  and  control  the 
marriage  eUUuM  of  its  own  citiaens;  but  no  country  or  state  has  any 
power  to  tLx,  regulate,  or  control  such  statue  aa  to  the  dtixena  of  aoy 
other  country  or  atate.  SL  Sure  v.  Und^feU,  SO, 
14,  Separate  Maintenance  of  Wife ->  JuRiSDicriov  or  Equitt  ia 
Oban  r.  —  Conrta  of  equity  have  juriadiction  to  anforce  tha  maia- 
tenance  of  a  wife  by  decreeing  proper  relief  in  an  action  brought  hf 
her  against  her  husband,  independently  of  an  action  for  divoros^ 
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fl  b  shown  that  h;  without  }ii«t  eaase,  hM  ahandoBed  her«  or  hy  his 
omolty  or  othar  improper  oondaoft  has  given  her  jast  oaose  for  liTing 
separate  and  apart  from  him,  and  she  ie  withoat  means  of  support  while 
he  is  able  to  maintain  her.  Such  decree  does  not»  howeyer,  amount  to 
%  diyoroe  from  bed  and  board,  nor  does  it  place  any  obstacle  in  the  waj 
to  a  reconciliation  of  the  parties.  Edgerton  ▼•  EdfferUmt  ^7. 
DiCRSB  OF  DivoROX  —  COLLATERAL  ATTACK. — A  decree  ol  diToree,  Tali4 
upon  its  face,  obtained  by  a  husband  against  his  wife^  eannot  be  ool* 
laterally  attacked  in  the  same  state  in  an  action  by  tho  wife  to  oi^ 
force  maintenance,  by  the  averment  of  facts  sufficient  to  avoid  laoh  ^ 
tree  for  want  of  jurisdiction.    EdfjerUm  r,  EdgerUm,  657« 

See  Contkmpt;  Evidkno%  4 

MARRIED    WOMEN. 
ApriAz^  9|  Ejectukkt,  1;  Husband  ahd  Wm^  Lemmh  PAnn%  1,  % 

MASTER  AND  SERVANT. 

1.  Onb  18  NOT  A  Servant  or  a  Testator  and  Entitlbd  to  Partioipatb 
AS  Such  in  a  bequest  in  favor  of  the  servants  in  his  employ  at  his  death, 
if  he  did  not  serve  such  testator  continuously,  though  he  was  employod 
for  several  years,  two  days  and  more  each  week,  at  jobs  of  houseoh 
ing  and  the  like,  and  in  otherwise  assisting  the  regular  servants, 
was  in  fact  so  employed  at  the  time  of  tho  testatw's  death.  JleCeoff 
T.  Steeetteif,  864. 

t>  DuTT  TO  Instruct  Servant  ae  to  Pbrili  or  Servicb.  — If  an  employor 
•ngages  one  to  perform  a  dangerous  service,  requiring  caution  and  tbo 
exeroiae  of  peculiar  skill,  knowing  that  he  is  inexperienced  and  ignonai 
of  such  danger,  it  is  the  duty  of  the  employer  to  give  suitable  instru^ 
tions  and  warnings  as  to  the  dangers  he  is  likely  to  meet  in  tho  dio- 
eharge  of  his  duties.     Reynold*  v.  Bosion  tie,  R,  R,  Obw,  MS. 

&  A  Warning  or  Danger  ie  not  SurriczENT  to  exonerate  an  employer, 
unless  it  discloses  to  the  employee  of  what  the  dangsr  oonsists  aad 
how  to  avoid  it    Reynolds  ▼.  Botion  etc  R,  R.  Co.,  MS. 

4L  Inexperienord  Employees. — Employers  owe  it  as  a  duty  to  inexperieneed 
employees  to  point  out  the  dangers  of  which  they  themselves  have,  or 
ought  to  have,  knowledge  and  to  give  such  warnings  as  may  lead  to  tho 
Rvoidanoe  of  injury  by  the  exercise  of  reasonable  care.  Most  especially 
should  this  duty  be  performed  where  the  dangers  and  tho  means  of 
Avoiding  them  are  not  apparent,  or  fully  within  the  comprehension  of  tho 
svrvant.     Chicago  eie.  Brick  Co.  ▼.  Reinneiger,  249. 

§k  MmoR  BMPidOTEEa.  —  If  a  boy  employed  in  a  factory  in  which  dangerona 
machinery  is  used  is  of  sufficient  age,  intelligence^  and  discretioa  to 
understand  and  appreoiate  the  risks  to  which  he  is  exposed,  and  is  in- 
formed of  the  dangerous  nature  of  the  work  in  which  he  is  employed, 
then  he  must  be  held  to  have  assumed  the  ordinary  hsaards  and  perila 
of  such  employment  and  cannot  recover  for  an  injury  which  is  the  r«* 
suit  thereot     Chicago  etc  Brick  Co,  v.  Reinneiger,  249. 

C  Ir  A  Minor  Employee  Knows  and  Appreciatks  the  Danger  and  peril 
of  the  work  in  whioh  he  is  engsged,  and  then  chooses  to  engage  in  i^ 
ho  mnst  aisumo  all  risks  to  which  he  thus  exposes  himself  and  cannot 
rooover  for  an  injury  resulting  to  him  therefrom.  If,  on  the  other  hand, 
from  his  youth  and  inexperience,  he  did  not  know  and  appreciate  snch 
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dangen  and  his  employer  knew,  or  bad  reason  to  know,  tt«  pacQ  mi 
danger  to  which  he  waa  exposed  and  did  not  ezplaia  ar  ghre  aotin 
thereof,  and  he,  while  not  gnilty  of  negligence  on  hk  parl^  la  in)imd 
becanae  he  failed  to  andentand  and  appreciate  tha  danger  ta  whiok  ha 
wai  ezpoeed,  then  hia  employer  ia  anawerahlai  CUeago  elk  Brick  Ck 
T.  Bdnneiger,  249. 

%  Ah  iNFAirT  Sertant  Must  bi  Madb  to  Uin>ait8TAin)  and  appraetata  Urn 
perile  incident  to  the  work  upon  which  he  ie  engaged,  and  any  inatra^ 
lion  or  explanation  which  ia  not  sufficient  to  make  him  ao  nndavatand 
and  appreciate  will  not  exonerate  the  master  from  liability  for  injwriai 
received  by  each  serrant  from  each  perils  becanaa  of  hia  not 
standing  and  appreciating  them.  CUoo^o  eCfc  Brkk  Oa,  r, 
849. 

H  NiOLiQKHOB  — Oedxhart  Oabs.  —  In  determining  whether  a 

ployee  was,  when  injured  by  dangerous  machinery,  axeroising  ordinary 
oare,  the  jary  may  take  into  eonsideration  his  age^  intelligeneey  and  dia- 
aretion,  and  hia  knowledge  of,  or  inexperienoe  with,  machinery.  I^ 
•ame  degree  of  oare  ia  not  required  of  a  mere  boy  of  inexparienoa  and 
immature  judgment  aa  of  a  person  of  Bftatnre  jearBi  Ckkag^  He  BHA 
Oo,  ▼.  B^nntiger,  249. 

IL  QniRiDirs  roR  thb  Jurt.  ^  Whether  a  aerrant  was  anch  a  penoa  aa 
was  entitled  to  hare  special  instructions  concerning  risks  to  which  ha 
waa  exposed  and  the  means  of  avoiding  them,  and  whether  tho  duty 
af  instructing  him  was  discharged  by  his  employer,  are  matters  for  the 
Jury  to  determine  from  all  the  facta  and  droumstancea  of  tho  cssa^ 
The  burden  is  on  the  serrant  to  prove  the  existenoa  and  fareaoh  of  aaoh 
duty.     Chicago  etc  Brick  Co.  v.  Remndger.  249. 

ML   M ASTRB  BOUN D  TO  FC7RNISH  SCRTAtTT  RkASOX ABLT  8a VB  PlAOB  TO  WoBX. 

A  master  is  under  obligation  to  furnish  hia  servant  a  reasonably  safe 
place  in  which  to  work,  or  to  explain  to  him  tha  dangers  which  he 
knows  or  ought  to  have  known,  and  of  which  tha  servant  is  not  charge- 
able  with  notice  or  knowledge.     Meier  v.  Morgan,  S9. 

II.  Mastbb  Liable  fob  I  hjurxbs  to  Sbbtaft  Caosbd  bt  Fall  orDBifnii 
BcnLDiKO,  WBBif .  —  If  the  collapse  of  a  bnilding  by  reason  of  whioh  a 
aervant  is  injured  is  the  direct  or  proximate  result  of  the  negligaoce  ef 
his  master,  tiie  latter  ia  liable  for  the  injury,  in  the  absence  of  eontriba* 
lory  negligence  on  the  part  of  the  servant;  and  therefore  in  an  aotion  to 
reooTor  for  personal  injuries  caused  by  the  fall  of  tha  side  of  defendant's 
ioe  house  while  plaintiff  was  working  for  them  near  it^  and  whioh  had 
bean  recently  filled  with  ice  under  the  direct  supervision  of  ooa  ef 
the  defendants,  it  is  proper  to  instruct  the  jury  that  if  they  find  from 
the  preponderance  ol  the  evidence  that  in  filling  the  ice  iMMisa  tha  de- 
fendants oareleaaly  permitted  cakea  of  ioe  to  run  violently  againat  the 
aide  of  the  bnilding,  thua  weakening  it  and  tending  to  shove  it  outward, 
and  that  this  was  the  proximate  cause  of  tha  aooident^  the  plain ti^  if 
in  the  exercise  of  ordinary  oare^  is  entitled  to  recover.  ilsMr  v.  Mor^ 
gan,  39. 

I&  Jhdkpekdbnt  Oobtbactor,  Ltabtlttt  bob  Aors  of.  — The  superriaioo 
of  a  work  of  construction  may  be  retained  without  interfering  with  the 
independent  action  or  liability  of  contractors  who  have  engaicod  te 
execute  either  the  whole  or  a  part  of  it;  bat  where  tha  contract  nnder 
whioh  an  excavation  is  made  for  the  foandatioas  af  a  house  declaroa  that 
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9k  tball  be  oarrfed  to  loeli  general  deptb,  and  thai  tha  eperatlona  ahaTl 
prooeed  at  aach  timet,  and  to  each  extent  aa  the  repreaentatiTe  of  tba 
landowner  may  require,  any  injariee  oanaed  to  aa  adjoining  hooaa  Im 
•onaaqaenoe  of  making  the  ezoaratione  in  atriot  pnrananoa  of  the  arden 
•f  anoh  representative,  will  be  deemed  to  hare  been  dne  to  the  ozareiaa 
of  the  discretion  or  judji^ent  rested  in  the  tnpenrising  anthority;  and 
for  that  exercise  of  judgment  the  landowner  mvat  feapond.  Lwnm  ^ 
MetropolKun  etc  Ify  Co,,  489. 

UL  OwKiB  OF  Depkctitb  6i7iLi>niQ  LiABLa  FOB  Ihjubt  "BasojvmQ  rmoL  In 
Fall,  though  Built  bt  Ivdbpbndbiit  CoirrRAaroB.  ^-The  owner  of  B 
bnHding  oannot  dictate  that  it  be  eonstmcted  of  improper  materiala  av 
upon  an  unsafe  plan,  and  esoape  liability  for  injuriea  caused  thereby  bo* 
oanse  he  made  a  contract  with  a  third  person  to  build  it;  nor  ooa  h% 
with  knowledge  of  a  weakneas  or  defect  threatening  the  strength  of  tho 
building,  set  a  man  at  work  immediately  under  it^  and  shift  all  reapooai* 
•    bility  upon  the  builder.     Mner  r,  Morgtm,  89. 

84  Kbgliqkkcb — Contractor  and  Emplotbb.  —  If  a eontraotor  is  employed 
to  take  down  a  wall,  and  the  doing  of  the  work  ia  not  intrinsieally  daa* 
gerous,  but  injuries  result  to  third  persons  from  the  negligent  msnnar 
in  which  the  work  is  done,  the  eontraotor  alone  ia  liable,  though  tho 
wall  had  become  weakened  by  age  and  decay,  if  it  waa  safe  as  it  stood* 
and  would  not  have  fallen  or  occasioned  any  injury  but  for  the  negligeni 
mode  in  which  the  contractor  undertook  to  perform  his  contraol.  JBHffd 
T.  Surtka  CM,  692. 

1&  KxoLiaBNCB.  —  A  CoNTBAcroB  AND  NOT  HIS  Emplotbb  IS  auswerablo  for 
injuries  resulting  from  the  doing  of  acts  which  may  be  aafely  done  Im 
the  exercise  of  due  care,  although  in  the  absence  of  such  care  injnriona 
oonsequences  to  third  persons  are  likely  to  result,  provided  it  waa  tho 
duty  of  the  contractor  under  the  contract  to  exeroiae  anch  cara.  Engd 
T.  Kareka  Cbtb,  692. 

i&  Nbqliobncb  op  an  Indepindknt  Contbactor  is  not  ordinarily  ohargeablo 
to  hia  employer.  An  exception  to  thia  rule  exists  in  the  case  of  etatu. 
tory  duties  impoeed  on  individuala  or  corporations  from  which  they 
cannot  acquire  exemption  by  delegating  performance  to  another,  and 
of  contracts  for  the  performance  of  unlawful  acts,  or  acts  which  will 
areata  a  nuisance,  or  are  necessarily  attended  with  danger  to  othen^ 
however  skillfully  performed.    Engel  v.  Ehtrtka  Clubf  692. 

17.  Mastbr  not  Liable  to  Servant,  por  Injury  Caused  bt  Nbouobnob  ov 
ViOB  Pbinoipal,  when.  —  The  liability  of  a  master  who  haa  not  been 
guilty  of  any  negligence  or  breach  of  duty  in  the  employment  of  hia 
aarvanta,  for  an  injury  to  one  of  such  servants  caused  by  the  negligenoa 
of  another  engaged  in  the  same  business,  depends  not  upon  the  rank  or 
grade  of  either  servant  but  upon  the  character  of  the  act  in  the  par* 
lormanoe  of  which  the  injury  ia  inflicted;  and  he  ia  not  liable  unless  tho 
Bogligent  act  pertained  to  a  matter  in  relation  to  which  ha  owed  a  datj 
to  the  serrant  injured.    Dwytr  v.  American  Bbspreu  Cci,,  44. 

OomrBAOxa,  6;  Husband  and  Wife,  5;  Neouobno^  1,  8;  ECailboaim^ 

80-39;  Services. 

MATHER 
See  Cbiminal  Law. 
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IfECHANICrS  LIEN. 

L  Who  Srrtlid  to.  •—  A  lien  U  not  acquired  by  a  vendor  for 

■old  to  a  contractor  when  they  are  supplied  nnder  an  ordinary  lale  en 
€r*dit  to  him  only,  though  he  may  actuAlIy  nee  them  in  building  a  hamm 
m  making  an  improvement.     Wajner  r.  Darby,  3G9. 

A  Who  Bntitlso  to  — Agrbbmbnt  vor  Patmknt  nr  Matbriaul — A 
person  who  builds  a  house  under  a  contract  that  he  shall  be  paid  for  Iub 
■errioes  in  lime^  is  entitled  to  the  benefit  ci  a  mechanic's  lien  filed  by 
hifli,  bat  ho  has  no  right  to  demand  payment  in  money,  without 
ing  a  demand  and  refusal  to  furnish  lime.     Pierce  ▼.  Marple^  808. 

H  MaoHAino's  Lmi,  Right  to,  whbk   Pbrsohal  akd  Uhassioi 

Whersb  throughout  the  whole  of  the  statute,  the  right  to  a  lien  aad  ths 
right  to  enforce  it  appear  to  be  confined  to  a  contractor,  laborer,  or  ps^ 
mm  furnishing  materials,  and  where^  ia  no  instance,  is  an  assignee  reoof* 
■iied  in  connection  with  the  seonring  or  enforcing  of  the  lien,  thero  €■■ 
bo  no  construction  given  such  statute  other  than  as  oonferring  a  nsoro 
personal  right  on  the  contractor,  laborer,  oto.,  and  Btft  oa  his 
Jli&T.  La  Verm  Land  C^,  16& 

4  A  lien  for  labor  or  material  is  paramount  to  the  lien  of  a  mortgage 
oatod  after  the  bnilding  was  oommenoed,  but  before  such  labor  or 
terial  was  furnished.    Haxtun  etc,  Heaier  Oa.'V.  Gordon,  778. 

IL  llBOHAmo'a  LiRirS  IOB  AdDITIOKS,  BlAROBMSHTB,  or  ALTBRAHOIfB, 

after  a  building  is  finished,  do  not  attach  from  the  oommeacement  of  tiM 
original  building,  bnt  only  from  the  commencement  of  such  addition^ 
enlargements,  or  alterations.    Saxtun  etc.  Beater  Co.  t.  Gordon,  778. 

C  Though  a  Craxoi  iir  thb  Plast  of  a  Building,  or  of  some  part  thereof 
is  made  while  it  is  in  process  of  construction,  a  lien  for  labor  or  materiail 
ivnished  in  connection  with  each  change  attaches  as  of  the  date  of  ths 
•ommenoement  of  the  building,  and  takes  precedence  over  any  mortgage 
executed  after  sneh  commencement  and  before  such  change  in  plan,  al- 
though the  mortgagee,  in  making  his  loan,  took  into  consideration  tiM 
plans  and  specifications  of  the  building  as  then  ezistiog,  and  advanced 
anfficient  money  to  have  carried  them  ont  had  they  not  been  changed. 
Haaetun  etc.  Heater  Co.  ▼.  Gordon,  778. 

Ii  MsROBR  ov  Mbohahio's  Libit  in  Lboal  Titlb  btConybtancb— Jud^ 
mirr  Libn — Salb  on  Exbcdtign  —  Injunction.  -^  When  thctholder  of 
a  meohanio's  lien  acquires  the  legal  title  by  a  conveyance  of  the  proper^ 
onoh  lien  will  not  be  so  merged  in  the  legal  title,  that  a  judgment  is 
favcr  of  a  third  person  against  the  original  owner,  rendered  suboequonl 
to  the  eonvoyance^  but  at  a  term  of  oonrt  oommenoed  prior  thereto^  wiE 
oreate  a  lien  prior  or  superior  to  the  mechanio*s  lien,  or  will  aathorias  a 
■de  of  all  the  property  on  execution  issued  under  such  judgment;  and 
ia  anch  case  when  part  of  the  consideration  for  such  oonveyanoe  is  tliat 
the  holder  of  the  ntechanie's  lien  shall  satisfy  oertain  mortgages  against 
the  property,  a  part  of  which  he  has  paid,  the  property  cannot  be  sold 
nnder  such  exeontion  free  of  such  mortgages,  and  the  holder  of  the  me- 
ohanio's  lion  is  entitled  to  an  injunction  against  the  judgment  ereditor 
to  protect  his  interests  as  against  such  sale;  bnt  the  judgment  crediftsr 
is  entitled  to  havo  the  property  sold  nnder  exeontion  to  satisfy  his  jndg- 
mont,  provided  it  is  sold  sobjeet  to  the  righU  of  the  holder  of  the  lesal 
title  founded  upon  hia  mothanis'a  and  nortfago  Una.  £QmBm$  t. 
377. 
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TxTLi  m  OwMB  MM  Amoiao  Cohtsaotok.  —  AH  p«noiit  fdrniahing 
labor  or  materials  for  the  orMfcioii  of  a  building  are  boond  to  take  notto 
#f  tb«  title  of  the  apparent  owner.  If  he  ie  an  intruder  without  righli 
the  Uen  of  the  oontractor  or  Bnbcontractor  mnit  alike  fall,  and  if  h« 
holiU  an  equitable  title  only,  the  lien  will  bind  only  snoh  title  ae  he  hai^ 
and  no  more.     Taylor  ▼•  Murphy,  825. 

SuBOONTRAOrOR,  HoW  AmOTID  BT  COMTRAOT  09  CONT&ACTOB.  —  WhtB 

%  contractor  for  the  eonatmotion  of  a  building  has  etipalated  with  the 
owner  thai  no  meohanio's  lien  shall  be  filed  against  it,  he  can  oonfer  nm 
right  vpoft  his  mboontraotor  Ip  fiU  tueh  lien.    Tayior  ▼•  Mwfkyt 


RioRn  ijn>  PuTiM  ov  Subooictbactob.  —  A  snboontraoior  engaged  in 
the  oonstraotion  of  a  bailding  most  take  notice  of  the  title  of  the  appar* 
onl  owner,  and  of  the  general  character  of  his  agreement  with  the  prin- 
cipal oontractor.  He  most  also  take  notice  of  the  general  eharactar  of 
the  bailding  and  of  the  materials  and  labor  proper  to  be  used  in  its  con- 
itmction.  He  must  see  that  the  materiale  he  supplies  are  snch  as  may 
be  reasonably  needed  for  and  used  about  such  a  buildings  both  as  to 
^antity  and  quality.  Subject  to  such  qualifications  and  conditions  he 
may  bind  the  building  for  what  his  materials  or  labor  may  be  reason* 
ibly  worth,  although  the  liens  filed  against  the  building  may  ezoeed 
the  eontraot  price  agreed  upon  between  the  principal  oontractor  and  tbo 
•wner.     Taylor  t.  Murphy,  825. 

AanovKBKT  of  Riost  to  Cbbatb.  —  A  laborer  or  material  man  eanaol 
assign  his  right  to  oreate  and  assert  a  lien  by  complying  with  the  statu- 
tory provisions,  and  clothe  the  assignee  with  the  power  to  create  the  lien 
for  himself.      Mills  t.  La  Verne  Land  Oo^  168. 

HtL  AoRBBMEMT  BOT  TO  FiLB.  —  An  agreement  by  a  contractor  to  provide 
labor  and  materials  for  the  erection  of  a  building,  and  look  for  his  secur- 
ity solely  to  the  personal  responsibility  of  the  owner,  leaving  the  build- 
ing unencumbered  by  liens,  is  valid  and  binding.  Taylor  t.  Mmrpkyt  82& 

IS.  CoBTBAor  TO  Rklbau  abb  Duohabob.— An  agreement  by  a  house 
builder  with  the  owner  that  the  former  will  "release and  discharge  the 
■aid  houses  from  the  operation  of  all  liens,  either  for  materials  furnished 
or  work  done  in  the  construction  of  the  same,"  is  not  a  waiver  ol  the 
right  to  file  a  lien,  nor  a  covenant  that  none  shall  be  filed,  but  a  mere 
promise  to  release  and  discharge  euch  liene  as  may  be  filed  prior  to  a 
denumd  for  the  payment  of  the  balance  due  on  his  contract.  Taylor  t, 
Murpky,  825. 

li,  Pbaotiob.  ~  An  AmoATir  of  Dsnxsi  against  a  mechanic's  lien  stat- 
ing that  the  material  fcrniahed  was  not  such  as  the  building  contract 
required,  and  in  consequence  of  the  defective  character  ol  such  mate- 
rials, the  house  was  worth  a  sum  less  than  it  otherwise  would  have  been, 
and  claiming  a  defense  to  that  amonnti  but  not  stating  wherein  snch  ma- 
tsrial  was  defective,  is  insufficient,  as  being  too  general,  and  will  not 
prevent  the  rendition  of  judgment  for  plaintiff  for  the  amount  claimeiL 
Taylor  v.  Murphy^  825i 

See  Pathknt,  !• 

MENTAL  ANGUISH. 

See  Railboads,  22. 
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MSBOEa 

8m  MiOHAxao'a  Liks,  7. 

MINB8. 
6ae  BoHM^  S-C 

MINOBSL 
8e«  iHrANii^ 

UISJOINDER. 
BmPaktub,  & 

IflSREPRESENTATIONflL 
8m  AmnVt  S|  SrioBno  PsBfoBMANci^  3;  Vbmdob  avb  PnicEAflDk 

HISTAKB. 

8m  JUMMUW%  Hi  PaTMXHT,  2;  SFraiZO  FBIfOBMASCI*  1 

MOBa 
8m  Btiduio^  BL 

MORTGAGKS. 

h  Mmaoaob  asb  Nom  Sboitrsd  Thsrsbt  OomnuxD  TooimiL  — 
Wh«B  A  noiigaK*  is  given  to  Meara  the  payment  of  Mveral  notes  de* 
Mribad  therein,  rach  mortgage  and  notes  mnst  be  conetnied  as  ua:  tii* 
ttmment  or  contract.    SekuItM  ▼.  Plankinicn  Bank,  290. 

%  PtrmOHAsn  at  a  Forbcloburs  Salr  is  under  no  obligation,  either  vonl 
or  legal,  to  reimburse  one  who  bought  the  premisM  subject  to  the  debt 
seeored  by  the  mortgage  and  assumed  its  payment,  for  sums  of  moDsy 
expended  to  protect  its  equity  of  redemption.     Be/uieek  t.  Cook,  422. 

H  IIOBTOAOS  or  pRS-RMpnov  Claim  -*  Evidrnoi  ov  Good  Fafth.  —  la  so 
Mtlon  to  foreoloM  a  mortgage  of  a  pre-emption  claim  on  pnblio  Und, 
•TidenM  of  the  purpose  for  which  the  mortgage  money  was  borroveJ 
ii  admissible  and  material  to  show  that  the  mortgagor  was  acting  in 
good  faith  and  not  in  collusion  with  the  mortgagee  toconrey  the  title  or 
to  STade  any  provision  of  law.    Norri$  t.  HealUf  581. 

4  Tkb  Forroloscri  or  a  Mortqaob  dobs  not  Exhaust  thb  Libb  u  to 
Bnbseqnent  encumbrancers  who  liave  a  right  to  redeem.  They  mnst  r»> 
deem  from  the  mortgage  and  oanuot  redeem  from  the  sale.  Austin  t. 
Bailep,92X 

§k  Thb  Takiho  or  a  Sbogkd  ^Iortoaob  ob  thb  Saxb  Profbrtt  to  secnre 
a  note  given  for  the  amount  of  a  note  secured  by  the  first  mortgage  tod 
for  other  indebtedness,  does  not  operate  to  discharge  snch  first  morigags 
vnleas  such  wm  the  intention  of  the  parties.     Austin  ▼.  BaiUjf,  931 

4  Patmbbt,  what  is  Not.— Thb  Taking  op  a  NbwNotb  ur  SuBarmmoii 
lor  one  secured  by  mortgage  does  not  extinguish  the  debt  eyidenced  by 
tiie  latter  m  as  to  discharge  the  mortgage,  unless  such  was  the  infesa- 
id  the  parties,  shown  by  something  besides  what  arisM  frosi  the 
ael  of  snbstitution,  and  the  reason  is,  that  the  mortgage  bscbtm 
the  debt^  not  merely  the  evidence  of  it;  and  as  a  change  in  the  eWdenos 
doM  not  pay  the  debt,  the  lien  of  the  mortgage  is  not  affected  by  il 
Austin  T.  Bailey,  933. 
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IL  flATiiyAonoir,  What  dobb  hot  Amoukt  to  a.  — Whtn  pnmfief  mbleeli 
to  A  debt  leeiired  by  a  deed  of  trust  are  oonreyed  to  a  purchaser  wh^ 
assutnes  the  debt,  and  who  takes  under  a  conveyance  expressly  except-* 
ing  the  deed  of  trust  from  a  warranty  otherwise  general,  the  trustor  is* 
not  bound  to  pay  off  the  deed  of  trust,  and  when  be  subsequently  bids  im« 
(be  property  at  the  trustee's  sale,  and  then  substitutes,  as  pnrobasir» . 
Another  party  who  pays  the  price  and  receiyes  a  conveyance  from  thA« 
trustee,  these  ciroumstances  do  not  show  a  proper  case  for  the  applica-  - 
tion  of  tho  rule  that,  when  one  is  bound  to  pay  a  mortgage  debt  andi 
doea  so,  a  tatisfaction  and  discharge  of  the  mortgage  is  thereby  effected^ 
The  position  and  rights  of  the  party  thus  substituted  as  purchaser  at^- 
praeisely  the  same  as  if  he  had  personally  bid  ia  tha  property  at  th^ 
sale.    Bensieek  r.  Cook,  422. 

8m  Bakks,  6;  CoEPORATioNfl,  41;  EyiDiifCi,  10, 12;  Husband  ahd  Wm,  4^ 
Judicial  Salas;  Landlord  and  Tenant,  2;  Lis  Pandsns;  Michahio*!^ 
LiAxa,  4,  6;  Nkootiabli  Instkuhants^  7;  Pubuo  Land;  R*iitit5MP% 

MUNICIPAL  0011PORATION& 

1.  Ordin ANcn — PoLiCR  Power.  —  By  the  organization  of  a  otty  or  borongW 
within  ito  borders,  the  state  imparts  to  such  municipality  the  powef»- 
aeoessAry  to  the  performance  of  its  functions,  and  to  the  protection  o^ 
its  citizens  in  their  persons  and  property,  and  the  police  power  is  ons  ot 
these.  Ordinances  passed  by  oities  and  boroughs  in  the  legitimate  exer^ 
eiae  of  this  power  are  therefore  valid.     Sayre  Borough  ▼.  Phillipt,  842. 

%  fizTiNT  or  Police  Power. —  When  the  state  creates  a  city  or  borough,  it; 
oannot  confer  upon  the  municipality  powers  that  the  state  does  not  pos- 
sess, nor  can  the  municipality  have  any  better  right  to  adopt  discriminate 
ing  trade  regulations  than  the  state  has.    Sayre  Borough  ▼.  PMllipa,  842;.. 

H  Police  Power— Trade  REom^TioN  —  Discrimination. — Acitycan«> 
not  by  ordinance  and  under  pretense  of  police  control  regulate  trade  iik 
the  interest  of  resident  dealers,  by  making  the  same  business  lawful  U> 
All  who  live  within  the  city  limits,  and  unlawful  as  to  All  who  resid*^ 
onteide  thereof.    8ayre  Borough  r,  PMUvps,  842. 

4  Peddler's  License — Discriminating  Ordinance. — A  city  ordinance- 
prohibiting  all  persons  not  residento  of  the  municipality  from  engaging 
In  the  business  of  peddling  or  selling  goods  from  house  to  house,  by 
sample  or  otherwise,  without  a  city  license,  is  Toid,  for  the  reason  thai 
it  is  a  trade  regulation  discriminating  against  nonresidents.  Bayv 
Borough  ▼.  PhilUps,  842. 

IL  Power  to  License  Peddling.  —An  ordinance  prohibiting  the  business  ot 
peddling  within  the  municipal  limite  without  a  license  from  the  proper- 
municipal  officer  is  a  Talid  exercise  of  the  police  power,  but  such  regul»*- 
tion  must  be  directed  against  the  whole  business,  and  not  against  one  oi- 
•ome  of  the  persons  engaged  in  it.  If  an  ordinance  is  in  reality  directed^ 
Goly  against  oertain  persons  who  are  engaged  in  a  given  bosiness  or  cer-- 
tain  commodities,  in  snob  manner  as  to  discriminate  between  the  persons* 
wlio  ars  engaged  in  the  same  trade  or^pursuit,  in  aid  of  sonis  at  the  ex- 
pense of  others,  such  ordinance  is  not  A  police,  but  a  trads  r^ulation^ 
Toid.    Sayre  Borough  t.  PhUSp»,  842. 

i^  pBOHiBnoRT  License  —  Discrimination. — An  ordinance  prohibiting  alA 
persons  from  engaging  in  the  business  of  peddling  withont  a  city  license^ 
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uid  flzinf  tti0  prioe  of  noh  lioenM  at  »  figure  m  bigh  m  to  make  tW 
ordinanco  amoant  to  a  prohibition  and  destruction  of  anch  bustneat,  ia 
▼alid  ao  long  aa  it  operatea  upon  all  peraona  impartially;  but  if  it  ax 
ompta  all  raaidanta  of  tho  oifey  from  ita  operation,  it  ia  void,  becanae  it 
then  beoomea  a  trade  regulation  diaoriminating  againat  nonreaidenta. 
Sofn  Borough  t.  PMUps,  842. 

%  lacEKBM  Feb  for  Insfcctioii  or  Tileorapb  Polo.  —  A  munfeipalitj 
haa  a  right  and  it  ia  ita  duty*  in  the  exercise  of  ita  polioe  power,  ta 
taperriae  and  oontrol  the  orection  and  maintenance  of  telegraph  polaa 
and  wirea  within  ita  limita,  and  an  ordinanoe  impoaing  a  lieenae  of  ena 
dollar  per  annum  for  the  inspection  of  eaoh  telegraph,  telephone,  or 
aleotric-Ught  pole  within  the  oity  limits,  ia  a  reaaonable  ezareiaa  of 
mofa  police  power.     Ailentown  ▼.  Weaiern  (7.  TeL  Co.,  820. 

H  MsKBSBS  OF  A  MuHicirAL  FiKS  DaPARTimrT  are  publio  officers,  for 
wboae  negligence  the  municipality  is  not  answerable.  No  exception  to 
thu  rule  ariaea  from  the  fact  that  the  negligent  act  complained  of  was 
aot  done  at  a  fire,  but  oonaiated  in  negligently  placing  a  ladder  acroas 
a  aidewalk  in  front  of  an  engine  houae.     Dodge  ▼.  Orangery  901. 

%  Taxation — Arbbssxbvt  of  Pimuc  Profirtt  fob  Looal  IxFROYRicxirr. 
Oitiaa  hare  power  to  levy  upon  public  groands  the  apeoial  aaaeaamenta 
■•oaasary  to  improre  the  atreeta-and  aidewalka  in  front  ol  and  around 
tfaam;  and  when  tha  proper  authoritiea  refuse  to  pay  aach  aaaeaaments, 
and  Um  property  cannot  bo  aold  at  forced  aale,  the  'amount  thereof  may 
h^  adjusted  in  a  judicial  .proceeding,  and  the  judgment  enforced  and 
aalleotad  the  aame  aa  any  nther  judgment  againat  the  oitj  or  oonnty. 
Soturd  V  OonuniMiionert  t.  Ottawa,  396. 

See  Quo  Warkahto,  2-6;  Patxxvt,  H 

NECESSARIEa 

8m  HaSRAHD  AVD  WlF^  7* 

KEGLIQEKCR 

L  Flmaivdio  —  A  doolaration  aTerring  that  the  defendaat*a  aerranti  ao  negll- 
ganlly  and  oareleaaly  managed  and  navigated  ita  ateamer  that  it 
laa  apon  and  annk  a  veaael  of  the  plaintiff  *a  teatator,  auffioieotly  atatea 
a  oanae  of  action.  The  detaila  which  prove  the  negligence  need  not  be 
•et  forth  if  it  aufficiently  appeara  that  a  duty  exiated  of  whioh  thare  has 
boea  a  breach.    Parker  t.  FroMenee  etc  SUamboai  Oou,  880. 

%  Orddiart  Cabr  ia  that  degree  of  care  which  people  of  ordinarily  pra- 
daal  babita  could  be  raaaonably  expected  to  exeroiae  under  the  oireufli- 
staaoea  of  a  giren  oaao.     DrUeoU  v.  Market  8U  etc  J?V  Co^  203b 

H  Who  AirawB&ABLR  for.  — It  ia  a  general  rule  that  a  party  injursd 
by  the  negligence  of  another  muat  aeek  hia  remedy  against  the  per- 
aoB  whcae  actual  negligence  it  waa  which  eaoaed  the  injury,  and 
that  anch  person  alone  ia  liable.  An  apparent  exception  to  thia  rule  ex- 
lata  in  the  oaaea  of  principal  and  agent  and  master  and  aervant.  Ia 
theae  oaaea»  however,  the  principal  or  maater  ia  liable  becanae  the  negU- 
genoe  of  the  servant  or  agent  is  in  law  chargeable  to  the  maater  or  pria* 
cipaL     Engtl  v.  Eureka  Club,  692. 

a  PROXIMATB  CAUSR.^-If  a  child  falla  into  a  canal  through  the  culpable 
negligence  or  tort  of  the  state,  and  its  father  thereupon  plunges  into 
the  canal  in  au  attempt  to  rescue  his  child  and  both  are  drowueil,  the 
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^Mlh  of  both  If  a  eonceqncnet  of  the  nagligonoe  of  tihe  ttata,  and  honoo 
It  ii  ftntwerable  for  the  doaih  of  tho  ffttbor  m  well  m  of  Ihe  child.  Oib' 
meif  r.  8taie,  69a 

H  OOIITBIBUTOBT  NboUOBKOI  NOT  ChABOSABLB  «0  OITB  OaLLBD  TO  AOT  0 

Bkbrobnot,  whbv.  —  Contributory  negligonoo  it  not  always  chargeablo 
upon  the  failure  to  exercise  the  greatest  pmdence  or  the  best  of  judg- 
ment in  eases  where  a  person  is  required  to  act  suddenly  or  in  an  emer- 
gency. VaUn  r.  Milwaukee  He.  B.  9*  C^f  17. 
■n  Oabkibbb,  2;  8;  Corporations,  27-29,  32,  S8^  86;  Husband  and  Wif^ 
6;  Landlord  and  Tknant,  4,  8;  Mastbb  and  Sbryant,  6,  11,  14» 
16,  17;  MaNiciPAL  Corporations,  8;  Raiumado^  28^  S7f  29,  8i-48| 

8alb%  (Iw 

NEQOTIABLB  IKSTRUMENTS. 

L  fteSBSSioir  18  EriDBNOB  of  Ownbrship.  —In  an  action  to  rtcorer  on  a 
Bote  and  to  foreclose  a  mortgage  given  as  seonrity  therefor,  the  poe* 
session  of  the  note,  although  it  contains  no  written  indorsement  or 
transfer  to  the  holder,  is  jn'ima/aeie  eridenoe  of  ownership  as  between 
such  holder  and  the  rendee  of  the  mortgaged  premises,  who  purchased 
after  the  execution  of  the  mortgage.     O'Keeffe  t.  Fh-ii  KaL  Batiks  870. 

&  Hbootiablb  Notss  Mat  bb  Transpbrrkd  by  Mkrb  Dbuv^krt  and  with- 
oat  written  indorsement.     0*Keeffe  v.  FirU  Nat.  Bank,  370. 

H  BmoT  OF  Indorsbmbnt  bt  Onk  not  a  Patkb.  —  The  rule  that  when  a 
person  indorses  a  negotiable  note  in  blank,  not  being  a  payee  or  indorsee 
thereof,  he  is  to  be  treated  prima  fade  as  a  maker,  does  not  apply  to 
the  indorsement  of  a  note  made  payable  to  the  order  of  the  drawer. 
Fint  Nai.  Bank  t.  Payne^  520. 

ib  Bifbot  of  Indorsbmbnt  bt  Onb  not  a  Patrb.  —  One  who  indorses  a 
note  made  payable  to  the  order  of  the  drawer,  cannot  be  charged  as  a 
maker,  and  can  only  be  charged  as  an  indorser  when  the  contract  is  per- 
fected by  the  indorsement  of  the  drawer's  name  as  payaa,  FkrU  NaL 
Bank  r.  Payne,  620. 

H  A  Nbootiablb  Instbumbnt  Pcrportinq  to  bb  Patablb  to  thb  Makbb, 
AND  bt  Uim  Indorsed  to  a  third  person  and  by  the  latter  indorsed  to 
another,  is  binding  upoi^  the  maker  as  a  principal  debtor,  and  he  is  lia- 
ble to  pay  the  debt  in  preference  to  and  in  exclusion  of  all  the  other 
parties  to  the  paper,  and  they,  in  some  form  or  other,  are  entitled  to 
bare  final  recourse  against  him.     Madison  Square  Bank  t.  Pierce,  761. 

IL  Oorporations  —  Assignment  of  Book  Aooountb  —  Whbn  Subjbot  to 
Dbibxsbs. — When  an  insolvent  corporation  buys  some  of  its  capital  stock, 
giring  its  note  secured  by  an  assignment  of  its  book  accounts  in  pay- 
ment therefor,  and  the  payee  of  the  note  transfers  it  as  well  as  the 
book  accounts  to  an  innocent  purchaser  for  value  before  the  maturity  of 
the  note,  such  purchaser  takes  the  note  free  of  all  defenses,  bnt  he  takes 
the  accounts  subject  to  all  defenses,  and  therefore  subject  to  the  claim 
by  the  creditors  of  the  corporation  that  such  assignment  is  based  upon 
an  illegal  consideration.     Commei-cial  NaL  Bank  t.  Burch,  331. 

It  MoBTaAOB  Sbourino  Differbnt  Notes  —  Prioritt.  —  When  a  mortgago 
is  giTcn  to  secure  several  notes  maturing  at  different  dates,  the  notes 
Are  entitled  to  priority  of  payment  from  the  proceeds  of  the  property 
tmbraoed  in  the  mortgage,  in  the  order  in  which  they  raspootirelj'  be* 
oome  due.    Sehul^  t.  Plankinton  Bank,  290. 

H  Indorsbr,  Patmbnt  bt,  when  does  not  Disohargb  thb  Maxbb.  —  If  a 
negotiable  instrument  payable  to  the  order  of  the  maker  is  indorsed  by 
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him  to  a  tiiM  person,  who^  In  tarn,  indonei  it  to  another,  a  paym— I 
«Mide  by  snob  third  person  in  partial  disoharge  of  his  liability  as  i»> 
terser  does  not  diminish  the  liability  of  the  original  maker  to  vaf 
•«stent^  and  the  holder  is  still  entitled  to  recover  judgment  against  tbe 
naker  for  the  fall  amount  of  the  paper,  though  to  the  extent  of  tbe 
payment  made  by  the  indorser,  the  recovecy  most  be  held  in  trust  tor 
blm.  MatUmn  Squan  Bank  ▼•  Fitroe^  761. 
"^  KiooTUBulHST&infBiiTa-~Cou.ATBBAL8ioi7RinriflAitaon]i«.-->Tbi 
giTiag  ol  eoUateral  eeeurity  with  a  noto  does  not  destroy  ito  aegotia* 
biUty.     VailegNaL  Bank  ^.OrowtO,  912^ 

OoLLATUUL  18  AmoTZirfl. —>  Although  a  noto  stotos  on  ito  face  tiial  II 
it  aooompanled  by  eollatoral  seeurity,  ito  negotiability  is  not  thereby 
deilroyed.     VnUt$  NaU  Bank  ▼•  OrwotU,  824 

iPmoiFAL  AVD  Aonnr — Oobfobatb  Lubiutt  ok  KonL^  Whan  nolh- 
tog  appears  u  the  body  of  a  noto  to  indicato  the  maker,  and  it  ia  signed 
by  a  oorporato  name,  under  which  name  appear*  the  name  of  an  offiosr  eC 
Ibe  oorporatioii  with  his  oorporato  official  title  affixed,  the  noto  is  tskaa 
aoneluaiTely  to  be  thai  of  the  eorporation,  although  it  ia  to  form  ''we 
promise  to  pay.*  UtoM  ▼•  Fhnt  NaL  Bank,  67&i 
Femoipal  ahd  Aomr — Liabilitt  oh  Coeporati  Non  ~  Tmatmarmm 
— Knonrcn. — When  nothing  appears  in  the  body  of  a  noto  to  iadioato 
IIm  makeTy  and  it  is  signed  by  the  name  of  an  officer  of  a  oorpotatioa  to 
wbleh  name  Is  affixed  his  official  oorporato  title,  the  noto  is  prHna/aA 
that  of  the  parson  signing  and  not  of  the  eorporationi  but  this  is  a  ra> 
bnttoble  presumption,  and  upon  the  ground  of  an  existing  ambiguity 
Mooemtog  the  maker,  endenoe  is  admissible  to  show  that  it  was  to 
landed  or  was  not  intonded  to  be  the  note  of  the  oorporation.  Bnmm  ▼• 
fIrK  Nai,  Bank,  67ft. 

Ba«x%  7-12;  CoMrounDiNo'FBLONm;  MoBToioxa^  It  ft^  ftf  Tkaax^Sf 

WiTNinsia,  ft. 

« 

NEWSPAPERS. 
8eeTniAL»  L 

KBW  TRIAL. 
See  Appxal,  S. 

NEXT  FRIEND. 
Bee  IxsAirx  PuLaoH 8,  % 

NONRESIDEKT& 

yUMKUMM  MM9    DiVOROI,    12;    MUNICIPAL    COBrOBAIIIOV%   l-t|  Fi» 

Txxa,  8;  WrrMiasia,  9L 

NONSUIT. 
See  Ajmaitlt,  3;  Triai^  7»  14 

NOTICE. 

CoxTRAon,  1;  CoRPORAnoifa,  6,  7;  Estoppxl;  Exicirnov,  4;  Oiri» 
DiAN  Airn  Waris  3;  iMflURAcrcs,  4;  LiCKiis^  2;  MKULANia'a  Ijxi,  10| 
Rral  Propkrtt,  2,  3;  Trusts,  13. 
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NUISANCnS. 
HnswAT%  1-4)  LunuoD  avd  TurAV»»  ^  1^  7|  ICifffiB  ivo  fll^ 

TAHT,  Ift. 

OTFICERS. 

CtennuB^  1)  Elbotioha,  11;  EtidxnoBp  t;  IvDoiinm^  1^  4)  Loo* 
ciraou  Of  AomoKfl^  2;  Municipal  Cob70satioh%  i» 

opnoi«s. 

8m  Salbs,  i» 

ORDINAKCBa 

InnsrAn  OomnioB}  Mvhioifal  OomfOBAno>%  1«  i-i|  Bin^ 

moAMy  48. 

PARENT  AND  CHILD. 
8m  Dnofl»  1,  8;  RAFit 

PARTIES. 

I.  PtiADIKO  Am>  PRACnOB  —  IirG02C8I8TBl«T  D«TI58VL  — >  PtfilM  UtlgMll  ■«■ 

Bol  allowed  to  Assume  incoasitteafe  positiont  in  eonrt.  Henoe  where  a 
flurried  woman  hae  aasumed  the  role  of  being  a  proper  and  neoeenry 
par^  defendant  in  an  aotion  of  ejectment,  she  eannot^  after  being  eael 
Ib  the  rait,  ehange  fronts  and  insist  that  error  oooarred  la  nuiking  her  a 
party  defendant     BetuUek  ▼•  Cook,  4S2, 

9    pABTUa.  IlCPBOFXR  JoiNDBB  OF,  ObJICTIOV  TO,  HOW  TaKBB.  — If  0  BIM** 

ried  woman  is  improperly  Joined  as  party  defendant,  the  Miasonri  etataia 
feqoires  that  the  objeotion  to  snch  misjoinder  be  taken  by  demurrer,  nnoe 
the  defect  appears  on  the  faoe  of  the  petition.  If  the  objeotion  ia  not 
taken  in  this  way.  It  ia  deemed  to  have  been  waiTed.    BentMk  ▼•  Oook^ 


8L  Pbitilioxs  ov  SurroBs.— A  NovBisiDBifT  ArrBBDnro  a  Coobt  ab  a  Wxp- 
VB88  in  B  snit  to  which  he  is  a  party  is  not  exempt  from  the  serriM  ol 
prooeas  in  another  suit.    CapweU  r.  Sipe^  890. 

•w  Arbai^  81  JxmQumant  1»  2;  Partition,  4;  Pli(abxvo»  4t  Qvo  Wuh 

BAXTOi  SPBomo  Pbriobxanoi^  i» 

PARTITION. 

1.  Wbo  hat  Sitb  bob.— » One  tenant  in  oommoa  eaanol  maintain  aa  B*i 
tiea  for  partition  against  his  ootenant  where  he  has  been  disseisodf 
Wl  where  it  appears  that  the  defendant  holds  possession  by  rirtne  eC 
BB  instmment  transferring  the  rights  of  parties  acquired  under  oonvey* 
BBoaaol  certain  nndirided  portions  of  the  lands,  and  under  a  lease  which 
grants  the  sole  and  perpetual  right  and  privilege  to  enter  upon  said 
kuids  for  the  pnrpoee  of  mining,  etc.,  all  the  iron  ore  which  may  be  upon 
m  Ib  said  lands,  and  contains  the  proriso  that  such  parts  of  the  lands 
Bi  do  not  contain  iron  ore^  and  such  as  shall  not  be  needed  for  the  nso 
eC  tfao  IssBses  in  carrying  on  their  busineas,  shall  *'romaiB  fai  the  Jcint 
posiesrion  and  for  the  mutual  use,  etc.,  of  all  the  aforesaid  parties  to 
tfie  deed,  according  to  their  respective  interests  therein^"  the  poesess^iB 
ii  not  antagonistic  cr  adverse  tc^  but  consistent  wiUi,  the  interest*  of 
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Mm  other  pftrii«t  to  the  ooiiTeyuioe  end  the  deed  of  leMei    HmemdtP  V. 
MkmmH  Irom  Oo,,  431. 

ti  RiaBTi  ov  Onb  Pdrchasino  vbom  ▲  ConirAHT  ahd  Makuto  I» 
rBOTnuuTTB.  —  Where  a  coteiuuit»  haring  reoeiTed  a  ooaTeyaaea  ef 
the  intereets  of  the  other  ootenante,  eelU  a  portion  of  the  land  to  a  bourn 
JSde  parohaser,  who  erects  valuable  improvements  thereon,  and  the  heirs 
of  one  of  the  orifliinal  ootenaats  subsequently  obtain  a  judgment  setting 
aside  the  conveyanoe  of  their  ancestor's  interest^  eueh  pnrehaeer  wiU  be 
entitled  in  a  suit  for  partition  of  the  land  brought  by  his  ▼endor,  to 
hare  the  paroel  which  he  has  improved  allotted  to  him,  if  the  pnrtitioo 
■My  be  BO  made  without  prejudice  to  the  other  ootenantSi  Ferrk  ▼• 
Montgomery  Land  etc  Co.,  146. 

H  Whbrb  iMPBoyimNTS  havk  bun  Madb  bt  ▲  OomriaT,  parti, 
tion  should  be  so  ordered  that  he  may  reoeive,  as  his  shaie^  the  par* 
eel  upon  which  those  improvemente  hare  been  made,  provided  tiiat  by 
snoh  a  division  full  justice  can  be  done  to  the  claims  of  the  other  co- 
tenants.    Ferrii  v.  Montgomety  Land  etc  Co.,  146. 

4^  Pabtxis.  —  In  a  suit  for  partition  it  is  indispensable  that  all  coteo- 
ants  not  uniting  in  the  bill  should  be  made  parties  defendant,  and 
therefore  since  the  United  States  cannot  be  made  a  party  without  its 
eonsent^  a  plea  of  one  of  the  defendants  which  avers  that  the  interest 
obdmed  by  another  defendant  belongs  to  the  United  States,  will,  if  sus- 
tained by  the  proof,  render  a  final  partition  impossible,  unices  the  United 
States  consents  to  beoome  a  party  to  the  cause.  FsrrU  v.  Montgomery 
Lcmd  etc  Co.,  140. 

IL  Av  AsvKBaB  Possissioir  bt  a  Cotbhaitt  for  a  period  leas  than  the 
time  prescribed  by  law  to  bar  a  possessory  action  is  not  a  good  de- 
fense to  a  snit  for  partition,  if  the  statutes  of  the  state  in  which  the 
■nit  is  pending  authorise  the  litigation  therein  of  all  qneetions  of  title 
which  arise  upon  the  pleadings  between  the  tenants  in  common  and 
iMx  privies  who  may  be  partiee  to  the  notion.  The  fact  that  one  see* 
tlon  oi  the  statute  declares  that  a  suit  for  partition  may  be  brought 
where  two  or  more  persons  hold  and  are  in  poesession  of  the  real  prop- 
arty  as  tenants  in  common  does  not  inhibit  an  action  by  a  cotenant  out 
■I  possession,  if  he  has  a  present  right  of  possession,     W^aton  ▼•  Stod- 

4md.m. 

SeeDBBDS,  8. 

PARTNERSHIP. 

I.  pABTiTBBSniP  Dbfiitbd.  —  A  partnership  is  a  contract  of  two  or  more  com- 
petent persons  to  place  their  money,  effects,  labor,  and  skill,  or  some  of 
them,  in  lawful  oommeree  or  business,  and  to  divide  the  profit  and  bser 
the  loss  in  certain  proportions.    Chldemith  v.  JBdloU^  97. 

%  FlDUOIART  RbLATIONS  BBTWBBN  PaRTMKBS  —  RlOHTS  ABOZirO  FWnL  — 

A  partnership  is  a  relation  of  trust,  and  each  partner  has  the  right  ts 
have  this  trust  worked  out:  1.  By  having  the  partnership  debts  paid 
with  partnership  effects,  and;  2.  By  having  the  surplus  remaining  after 
paying  the  partnership  set  apart  for  distribution  among  the  seversl 
partners.  OoldHmilh  v.  Eichold,  97. 
IL  pABTNERSHip  AsaBTs — Applioatiok  OP.  — Whou  oourts  are  eaDed  upoo 
to  wind  up  the  affsirs  of  a  partnership,  dissolved  by  death,  rsspeet  will 
always  be  had  to  the  fiduciary  relations  between  the  partners,  and,  in  the 
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absence  of  ip«etal  eironmftanoM  to  vij  tbo  nilo,  tho  partnership  ef* 
foots  will  bo  primarily  applied  to  partnership  debts.  The  insoWenoy  of 
a  deoeasod  member  is  not  a  ground  for  Tarying  thia  mlo.    OoldsmUh  ▼• 

4L  Waitxb  ov  Partnxr*8  Right  to  Hiya  Firm  Aasns  Applixd  to  Firm 
DiBTS.  — The  right  of  a  partner  to  have  tho  partnership  assets  applied 
to  the  payment  of  partnership  debts  is  not  snrrendered  nor  waived 
by  a  will  in  which  he  beqaeaths  all  his  estate  and  offoets  to  tho  other 
member  of  the  firm.     OoldiTnilh  t.  Eichold,  97. 

H  Tbr  AppuoATioif  ov  Partmbkship  Assets  to  thb  Fatmixt  ov  Parth xb- 
aaiP  Dbbts,  after  the  firm  has  been  dissolved  by  the  death  of  one  of  ita 
members,  is  made  not  beoanse  of  any  lien  or  right  which  the  orediton 
•f  tho  firm  can  assert,  but  beoanse  it  is  tho  debtor's  right  to  hava  tha 
assets  so  applied.     QcUUmUh  ▼.  Eiehold,  97. 

A  Orbditob's  Surr  AOAmsr  ^ubtivor  —  ELicrnoK  ov  Rbmxdhs.  —  Apart- 
Bership  creditor  who  sues  and  obtains  jadgment  against  the  sornving 
BMmber  of  a  firm  as  an  fndividnal  is  not  to  bo  regarded  as  baring  elected 
to  treat  his  daim  as  an  indiTidnal  demand,  and  as  being  tborsby  da« 
barred  from  asserting  it  afterwards  to  be  a  partnership  dobt|  nor  art 
his  rights  affected  by  the  oironmstanco  that  he  has  joined  a  demand  for 
•B  individmal  debt  of  the  snrTiTing  partner  in  the  same  suit;  Ooidtmiik 
▼•  Miehoidf  97. 

I  Fabthkbship  CRXDrroBS — Wkbw  Bstoppid  to  Hatk  thb  Firm  Assbts 
Applibd  to  thb  Firm  Dbbts.  —  The  benefit  of  the  rale  requiring  the  ' 
application  of  the  partnership  assets  to  partnership  debts  accrues  to  the 
firm  creditors,  but,  as  such  preferred  payment  is  the  result  of  the  co- 
partner's lien,  and  not  of  the  creditors',  it  follows  that»  if  the  partner 
has  done  any  act  by  which  he  surrenders  his  lien  or  estops  himself  from 
asserting  it»  the  creditor  is  equally  estopped.     OobiamUk  t«  EkhoU  97* 

See  LiMiTATiOHa  ov  Aotiom%  81 

PAYMENTS. 

I.  IfBOHAincs*  LiBNfl  —  Etidxnob  as  to  Kind  ov  Patmbnt^  Pbaotiob.  •-• 
In  an  action  to  recover  on  a  mechanic's  lien  filed  by  a  builder  of  a  house 
Buder  a  contract  that  he  shall  receive  his  pay  in  lime,  the  defendant 
■honld  be  allowed  to  prove  such  contract,  and  a  willingness  to  fulfill  it| 
■o  that  the  jury  may  find  the  facts  specially,  and  the  court  may  control 
the  execution,  so  that  upon  a  refusal  to  pay  in  lime,  it  may  issue  for 
money.    Pierce  v.  Marj^e^  SOS. 

%  TOLUKTABT  PAYMENTS*- RiOHT  TO  RxGOVXR.  —  When  a  persou  withcBt 
mistake  of  fact  or  fraud,  duress,  coercion,  or  extortion,  pays  money  oa 
B  demand  which  is  not  enforceable  against  him,  the  payment  is  deemed 
Tolantary,  and  cannot  be  recalled.  This  rule  applies  to  one  who  pays 
B  greater  sum  for  a  license  than  is  demandable  of  right;  CUy  qf  Camden 
T.  Oreen^  686. 

H   TOLUKTABY   PAYMBNTS  —  LlOBNSB   FBB  —  RlGHT  TO   RXOOYER  BaOK.  — < 

When  a  municipality  in  good  faith,  but  under  a  misapprehension  of  law, 
demands  a  greater  sum  than  it  is  legally  entitled  to  for  a  license  to  carry 
an  a  particular  business,  a  person  who,  with  knowledge  of  the  facts, 
pays  tiie  sum  demanded,  cannot  recover  the  excess.  Citf  ^f  Conndm  r« 
(Treea,  6S6. 

Dbbtor  and  Obbditor;  Bikotmbnt,  2;  Jin>OKBirrs,  15;   LiMiiATiora 
ov  AoTiONa;  Mbohanics'  Lixns,  2;  Mortoaoks,  &-7« 
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PSDDLKRS. 
8m  IraMTAn  OoMMxiOBs  MuvioirAL  OoiMBAno«%  4-C 

PENALTISaL 
8m  Damaobs  1|  Imtebir;  1. 

PERSONAL  FROPERTT. 
8m  Salhl 

PLBADma. 
!•  Hmmro  nn  SziotmoN  of  av  Inmuurnvr  sr  a  Cokpokaiwv*— II 

Ml  instrntneat  lued  apon  purports  to  1m  ligned  by  a  oorpoimtion  by  ifei 
pTMident,  hia  aothorttjr  to  execat*  it  eaanbt  be  put  in  iisao  imdar  the 
■tatate  of  IlUnoie  ezoept  by  a  plea,  rerified  by  an  affidaTit  denying  the 
exeontton  of  eaoh  initrameatb  Bkhelkm  ffcUl  Cbw  ▼•  luUmaOomaU  th, 
theamjmeiU  Oo^  234. 

8.  WfiDEMOtu  —  ALLioATZOHa  III  AH  Answie  vot  Rbpohsitb  to  the  bin  m 
■ot  erideuM  in  faror  of  the  defeadaati  bat  to  bo  OTailablo  m  a  defeoM 
Binst  be  proved.    Harding  ▼.  ffawkinMt  347. 

&  ViLATovr  Plbas  ere  regarded  with  disfavor,  and  thorslore  tho  matter 
pleaded  mnit  be  stated  with  the  highMt  degrM  of  oertainty  attainable 
in  a  plea,  namely,  with  that  degrM  wbioh  is  known  in  law  m  **  oertainty 
to  a  eertain  intent  in  erery  partioular,"  and  most  anticipate  and  ezobde 
all  snob  supposable  matter  as  would,  if  alleged  on  the  oppoeito  sids^  do- 
fMt  the  plea.    Oapweil  t.  Sipe^  890. 

4  PRITILIOB  OF  Wrmissss.—  A  dilatory  plM  alleging  that  the  defendants 
in  tho  aetion  were  wrved  with  process  while  they  wore  in  attendaoM 
npoa  tho  oonrt  m  witneesM  in  the  snit  of  ii  t.  J?  is  not  sniBoient  if  it 
tadU  to  state  that  they  were  not  partiM  to  snch  snit  as  well  m  witneoMS 
therein*    OaptoeU  ▼•  Sipe^  890. 

§k  If  thb  Guibsal  Issun  n  Plkadto,  and  a  stipnlation  entered  into  sad 
an  order  of  the  eonrt  thereon  made  to  the  effMt  that  the  defendant  shell 
haTO  the  right  to  prove  any  matter  which  wonld  be  admimible  if  spe> 
oially  pleaded,  the  defendant  cannot  be  prejadioed  by  the  snstainiag  of 
a  demurrer  to  a  special  plM  interposed  by  hinu  BkheBm  Hotd  <Xa  lb 
Islsraatfoaa^ete.  EhkoamvpmaA  Gs.,  234. 
8m  Mabbiaob  akd  Divoeob,  4,  10;  KnuQuroi^  1}  IkiAi^  %, 

PLRDOB. 

OF  Rimronro  «o  JuDOMurr.  —A  creditor  who  holds  tho  aols  of  a 
third  person  indorsed  to  him  by  his  debtor  m  ooUateral  soonrity  fcr 
his  debt  may,  after  msturity,  reduM  the  collateral  to  Jadgmenk  The 
Judgment  will  then  take  the  pl&M  of  the  colUtersl  and  stand  m  seearity 
Isr  the  payment  of  the  debt,  but  satisfaction  of  the  debt  is  abo  a 
faction  of  the  jndgm  mt,  upon  which  no  action  oaa  thereafter  bo 
tainod.    Harding  t.  Hawkiw,  347* 

POLICE  POWER. 

8m  MUfllGIFAL  GOBFO&ATIOK^  1-1^  7* 
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POSSESSION. 

CHATIIL  MORTOAOVf  CoBft)RATION8,  7;  FrAVDUUIIV  CtanTAMMl 
Lahdlord  and  TiNANTf  1;  Larcsmt;  Nsootiabli  lH0m7]fBin%  1| 
Pabtitiov.  1»  ft» 

POWEB& 
PRB-BMPTION. 

6m  MOBTGAfllfl^  S;  PVBUO  LlSMl 

PRKSUMPXION. 
Aaumjt,  1|  OAKKiBBfl,  1;  CRimifAL  LAW}  Daka«h^  1|  Pom^  % 
Stipsroi^  4-A;  Husbard  AMD  WiFR,  1-3}  Irsurarob,  I9  14|  NR0O> 

tlARLRlRaiBUMRRn,  12|  RAILROADS,  37;  SAUMk  4}  TRIALi  if  WlLIJ»  IL 

PRINCIPAL  AND  AOENL 
Sae  AoRROT. 

PRIVATB  WAT8» 

SMEABIMRRn. 

PRIVILEOK 
8m  Baruwior,  1}  PARRRfl^  S|  WmnHOi,  % 

PRIVITY. 

8m  CORTRACn,  !• 

PROCESS. 
Spmmorr  —  OoRTRADionoR  OF  Rbtttrr.  —  An  offlMr*s  rttani  on  a  ■RflMMo^ 
■howing  thai  h«  hM  personally  MiT«d  a  copy  thoTMf  on  tho  doftndtai^ 
may  ba  aooiradiotod  by  the  latter,  bat  onleM  it  alearly  appears  inm 
the  eridenM  that  the  return  ia  faUe,  it  will  bt  nataiaad  by  the  mnk 
Wibom  T.  Shipmai^  66a 

§m  CouORATiOR^  99,  40;  JvDaMRRTS,  13;  14;  Marbiaor  am»  DrroM^ 

12^  Partim;  Plradiro.  4;  Witrrsbr%  9L 

PROOFS  OF  LOSS. 
8m  Iriuraror,  1-7* 

PUBLICATION. 
SmLibru 

PUBLIC  LANDS. 

UamnAom  m  Prr-rmptior  Claim— Validiit  or.— An  ordhuury  iMti* 
fife  eC  his  daim  by  a  pre-emptor  of  pablie  land  prior  to  tha  tIflM  ^ 
Making  his  final  proofs  is  Talid  and  is  not  a  grant  or  oonveyanM  withhi 
tfia  pi^hibitory  oUnM  of  sMtion  2262.  Rarisad  SUtvtM  of  the  United 
8tataa^  ptoriding  that  any  grant  ar  aonreyanM  whiah  «Mh  pra-emptor 
RBiy  hare  made,  except  in  the  hands  of  botiaJUU  pnrohaian  for  Talm^ 
riiall  be  null  and  Toid.    ITarriM  ▼.  Heaid,  581. 

See  MoRTQAGEs,  8, 
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PUBLIC  POLICT. 
8m  Cohtbaots.  (^  IL 

QUALIFICATIONa 
8e«TRiAL»  L 

QUO  WARRANTO. 

L  Tki  ICavtiio  ov  a  Corporatiok  a  Pabtt  Dbtivdant  fn  a  prooeadmg  bf 
fHo  warranto  under  the  allegation  that  it  it  a  corporation  de/acto,  aeoon- 
panied  by  allegations  from  which  it  appear*  that  it  ia  not  a  eorporatioa 
4§  jwrtf  does  not  admit  the  corporate  capacity  of  anch  defendant^  nor 
preolnde  the  plaintiff  from  inqoiring  into  its  right  to  be  a  eorporatioo. 
The  corporation  d€  faeto  ia  not  only  a  proper,  bat  ia  alao  a  aeoenary 
par^  defendant    PtopU  v.  MmteeUo  Waier  Co.,  17SL 

IL  VqiLAOB  OKOAmsATioif  —  Attack  bt  Quo  Wahbaiiio  oh  PiTiTioir  ioe 
OsOAVOATiON. «-  In  quo  warranto  proceedings  to  determine  the  ralidity 
el  a  Tillage  incorporation  nnder  the  Illinois  statute^  parol  evidenee  is 
admissible  to  contradict  the  petition  for  incorporation,  and  to  ahov 
that  at  the  time  of  filing  it  the  territory  did  not  have  the  reqaired  popo* 
lation,  notwithstanding  the  recitals  in  inch  petition  to  the  eontnryi 
Kamp  r.  People,  270, 

H  ViLLAOK  Oboanizatioh  — ATTACK  BT  QcTO  WARBARTa  — Under  the  mi. 
nois  statnte,  the  duties  imposed  upon  a  county  judge  in  respect  to  the  p^ 
tition  for  incorporation  and  the  steps  to  be  taken  tberennder,  vte  purely 
ministerial,  and  not  judicial,  and  his  action  in  calling  an  electioii  for 
Tillage  tmstees  is  not  ooncluaiTe  of  the  validity  of  the  incorporation, 
which  may  be  attacked  by  quo  warranto,  and  the  recitals  in  the  petitioa 
for  organiaation  may  be  contradicted  by  parol  evidence  in  saoh  proceed* 
ing.     Kamp  t.  People,  270. 

i,  ViLLAOB  Oroanizatxon — JosTincATioN  OB  QcTO  Wabbahto — ScTTn- 
COBNCT  OF  Answbb.  «-  When  the  validity  of  the  incorporation  of  a  Tillsge 
Bnder  the  IlUnoia  statute  is  attacked  by  quo  warranto,  the  incorporators 
mast  justify,  and  in  doing  so,  most  allege  in  their  answer  and  proTe  the 
Jnrisdictioiud  facts  necessary  to  the  validity  of  snoh  inoorporatum,  and 
their  failnre  to  allege  such  facts  will  not  excuse  them  fren  proving 
them,  as  their  existence  ia  essential  to  anch  Jastificatioo.  Kamp  v.  Pe^ 
pl8»27a 

ib  ViLLAGB  Oboanizatton  —  Quo  Warbabto  —  EBTOFrBL.  —  Whan  tbs 
Talidity  of  the  incorporation  of  a  village  is  attacked  on  quo  warranto  by 
the  state,  its  introduction,  in  evidence,  of  the  petition  for  incorporation, 
■larely  for  the  purpose  of  identifying  the  records  to  be  need  in  the  ex- 
amination of  witnesses  to  contradict  its  recitals,  will  not  estop  it  from 
introducing  evidence  to  contradict  such  recitals.     Kamp  v.  People,  270. 

C  ViLLAGB  Orgawization  —  Laches  a8  Dbucnsb.  —  When  the  validity  of 
the  incorporation  of  a  village  is  attacked  by  qno  wmranto^  and  the  atat* 
«ta  of  limitations,  or  laches  in  prosecuting  the  aotkii,  is  not  set  np  ia 
the  answer,  no  saoh  defense  will  be  presumed  or  oonwdered,  Kamp  r. 
f^opltk  S70L 

See  CoBFOBATioiriL 

EACB  DISTINCnOIL 
See  Civil  BiQHTa. 


Index.  1021 

RAILROADS. 
&  Xmsiirr  Domatv  —  Pitbuo  XJbe  —  Taking  PKomeiT  won  Raiijmiad  & 
Bftilroadt  ar»  qmad  pablio  oorpontioxia,  aad  the  taking  or  damaging  of 
private  property  for  their  oonatmotioa  or  maintenanoo  it  a  pablio  noo 
lor  whioh  Joat  oomponiation  most  be  madob  Pmm  cte  I$t»,  On  ▼•  Siim^ 
S7iL 

&   'ChIK ailT  BOMAIN  «-  iKTITATtOir  T»  LOOATS  RaILROAD  —  ESTOPPXL  TO 

Oladc  Damaobs.  —  When  the  owner  of  property  nrgea  or  indnoei  % 
railroad  company  to  locate  ita  road  on  an  adjacent  street  ho  will,  aftor 
the  inritation  has  been  acted  npon,  be  estopped  from  claiming  damages 
•r  enjoining  the  operation  of  the  road,  bat  to  create  such  estoppel  there 
Bast  be  some  affirmatiTC  act  by  such  owner,  in  reliance  upon  whioh  the 
failroad  company  has  acted  to  its  prejadice.  The  fact  that  each  owner 
laqaested  an  alderman  to  Tote  for  an  ordinance  granting  the  right  to 
the  company  to  locate  its  road  on  the  street,  when  it  does  not  appear 
Hiat  sach  vote  was  necessary  to  the  passage  of  the  ordinance,  doea  not 
•stop  him  from  recovering  for'  damages  to  his  business  arising  from  the 
location  and  operation  of  the  road.     Penn  etc  InM,  Co*  v.  JleiBi,  273. 

M*  Kmivxmt  Domain  —  Land  iNjuaxD  bt  Ck>ir8TRuario!r  of  RAiLaoAD.— 
MiASuaa  or  Dakagks  to  land  arising  from  the  location  and  constmo* 
lioB  of  a  railroad^  is  the  difference  between  the  market  valne  of  the 
property  immediately  before  and  immediately  after  the  constraction  of 
tiw  road*    Beck  r.  Pennsylvania  <e&  R,  R.  Co.,  822. 

4h  SmNSNT  Domain  —  Damaou  won  Land  Taken  bt  Railroad — Ets 
amoB  ov  Valub.  —  Bvidenoe  of  the  price  paid  on  sales  of  other  land  ia 
the  aeighborhood,  is  competent  on  an  inquiry  as  to  the  valne  of  land  takoa 
for  railroad  purposes  only  when  there  is  a  substantial  similarity  between 
fbo  properties.  The  rule  does  not  apply  when  the  conditions  are  so  dis* 
Btmilar  as  not  easily  to  admit  of  reasonable  comparison,  and  mnch  moat 
bo  left  to  the  discretion  of  the  trial  court  in  the  determination  of  the 
preliminary  question  as  to  whether  the  conditions  are  fairly  comparable 
or  aoi.    Laing  v.  Untied  New  Jertey  R,  R.  etc  Co.,  682. 

H  XuNBNT  Domain  —  Damaob  to  Paivatb  Propbrtt  —  Riosr  ov  Aonov 
—  MBASI7RB  or  Damaobs.  •—  In  case  of  damage  to  private  property  from 
llie  location  and  construction  of  a  railroad,  a  right  of  action  accrues  npoa 
tho  completion  of  the  road  to  recover  not  only  present  but  prospective 
iift">«g«»«,  bat  the  injured  party  may  bring  his  action  at  any  tiuic  withia 
five  years  from  the  accraing  of  the  right.  He  may  wait  until  his  perma* 
■oat  damages  have  become  susceptible  of  absolute  proof  before  bringing 
faSa  notion,  if  brought  within  the  five  years,  and  then  recover  his  perma- 
nent damages  instead  of  sooner  bringing  the  action  and  resorting  to  proof 
of  proepective  damages  arising  from  the  operation  of  the  road.  Penn  etc 
Inc  Co.  V.  lieiss,  273. 

C  Xminbnt  Domain  —  Damaob  to  Privatb  Propbrtt  —  Mbasurb  or  Dam- 
aobs TO  Tenant.  —  When  the  buniness  of  a  tenant  is  injured  by  the 
location  and  operation  of  a  railroad  in  front  of  the  leased  premises,  the 
measure  of  damages  which  may  be  recovered  by  the  tenant  is  limited 
to  the  loss  of  probable  profits  in  his  business  as  shown  by  the  evidence 
from  the  time  of  the  construction  of  the  road  and  its  operation  to  such 
time  as  the  tenant  might,  by  the  exercise  of  ordinary  diligence,  have 
procured  another  place  of  business  equally  eligible  for  the  transaction 
of  his  business,  including  a  reasonable  time  for  removaL  Penn  etc  ln»» 
Co.  V.  Beiee,  273. 
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?•  EMiHBSfT  DoMAiir— Damaob  to  Pritatb  PaoFEBTT  —  JnmMsirr  mw 
wiufBKE  BiHDUiO  OM  MoRTQAOBBS  Of  RailsoaD).  — A  jadgmait  bf 
dtfmalt  BgaioBt  *  nilroad  for  daniAgea  cc  Bdjoining  proportj,  ariug 
$km  ooQBtnictioii  and  opermfcion  of  the  road,  ia  not  binding  u  te 
on  a  mortgagee  of  the  eompany  not  a  party  thereto^  and  in  a 
contest  between  such  mortgagee  and  the  owner  of  the  property  damaged 
as  to  priority  of  payment  out  of  the  proceeds  of  a  sale  of  the  hmmI  and 
property  nnder  foreclosure,  the  court  may  reopen  raeh  judgment  and 
require  a  reassessment  of  the  damages.    Penn  ete.  /ihl  Cb.  ▼.  Heittt  273. 

C  KmiiBiiT  DoMAijr  —  Pbopbbtt  Takbk  or  Dam aoed  bt  Railroad  —  Rb- 
COTBBT  AOAIXCT  MoBTOAOBBs—  PRIOR  ITT  OP  LiB!«. —  When  a  mortgajcee 
•f  tha  bonds  and  property  of  a  railroad,  is  notified  by  the  face  of  the 
bonds  that  they  are  issued  upon  a  projected  and  nnfinishod  read,  be 
likee  with  notioa  that  the  right  of  way  must  be  acquired  in  some  of  the 
raeogniiad  OBodes  known  to  the  law,  and  that  when  the  road  is  built 
throas(h  eitiea,  damages  may  thereby  be  caused  for  which  ooiupensation 
avst  bo  nude»  and  when  such  damages  have  accrued  and  hare  boea  re- 
4voed  to  Jndgment»  the  fact  that  the  bonds  and  the  mortgage  were 
•zoonted  prior  to  the  recovery  of  snoh  judgment,  wHl  not  give  the  mort* 
gage  any  priority;  on  the  contrary,  upon  a  foredoenre  thereof,  the  jndg- 
meat  for  damages  must  be  first  satisfied  out  of  the  proceeds  of  the  fore- 
olosnre  sale  of  the  railroad  property.     Penn  etc  /as.  Co.  t.  Heist,  273^ 

IL  Bminbht  Domain  —  Mbarurb  ov  Damaob  toTkitatb  Propbrtt — Stat- 
UTB  ov  LiMXTATloVfl.  —  Whenever  a  right  of  aotion  for  damages  foe 
injury  to  private  property  from  the  location,  oonstmotion,  and  operation 
•f  a  railroad  has  accrued,  and  the  action  has  been  brought  within  the 
period  of  the  statute  of  limitations,  proof  may  be  made  of  the  permaQent 
damages  to  the  property,  and  the  recovery  being  once  for  all,  may  io- 
elude  all  damages  flowing  from  the  location  and  ordinarily  skillful 
operation  of  the  road.    Penm  etc  Inc  Co.  v.  //eiM,  273. 

ML  Bminbkt  Domam  —Damaob  to  Pkivatb  Profbrtt  —  Svrtital  or  Ac- 
noM.— When  a  cause  of  action  has  accrued  for  damages  to  private  pro|h 
erty  from  the  construction  of  a  railroad,  and  suit  has  been  instituted 
therefor  in  the  lifetime  of  the  party  damaged,  the  right  of  action  will 
survive  and  pass  to  his  personal  representative  upon  his  death  and  bo* 
to  his  heir  or  devisee.     Penn  eic  Ins,  Co,  ▼.  Beiss,  273. 

11.  EMnrnrr  Uomaik  — Town  Lots — Elbmbnts  or  Damaoi.  -~  When  pari 
•I  several  contiguous  towu  lots  used  and  treated  by  the  owner  as  one  tract 
is  appropriated  by  a  railroad  company  for  aright  of  way,  the  measure  of 
his  damages  is  the  value  of  the  strip  actually  appropriated,  and  the 
diminution  in  the  value  of  the  portion  remaining  resulting  from  the 
proper  oonstmotion  and  careful  operation  of  the  road.  He  is  not  lim- 
ited in  his  recovery  to  the  land  descril>ed  in  the  petition  of  the  company, 
nor  the  award  of  the  commissioners,  but  may  show  the  direct  effect  upon 
all  of  his  land  accompanying  or  flowing  from  such  appropriation.  Atekh 
son  etc.  B,  B.  Co.  r.  Boerner,  637. 

Ul  Eminbnt  Domain  —  Usb  or  Strbbts  bt  Railroad  —  Damaobb. —  When 
a  railroad  acquires  the  riglit  to  lay  its  tracks  in  the  streets  of  a  city, 
it  is  not  required  to  institute  condemnation  proceedings  in  respect  to 
damages  which  may  accrue  to  owners  of  property  abutting  thereon} 
and  when  no  part  of  such  property  is  taken  for  such  public  use,  the 
owner  is  not  entitled  to  have  proceedings  instituted  under  the  eminent 
dcnoain  law  to  ascertain  what  damages  his  property  ouy  snstam  m 
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oonseqnenee  of  the  eonitmctioa  snd  operation  of  tho  nllroftd.  Ho  it 
remitted  to  hit  actioa  at  law  to  recover  hit  damages,  which  maat  all  b« 
recovered  in  one  action.    Penn  etc  Jru.  Co.  v.  HeuMf  273. 

IS.  Stbbbts  —  UsB  ov,  BT  RAILROAD  — Damaobs.  —  A  railroad  oompaoy  If 
liable  for  all  direct  physical  damage  accruing  to  a  oontignoua  or  abnt* 
ting  landowner  from  the  oonstruotion  and  operation  of  tnch  railroad 
in  the  street^  although  no  land  it  actnally  taken;  and  in  inoh  case,  tho 
damages,  past^  present,  and  fntare,  to  which  the  landowner  is  entitled* 
mntt  be  recovered  in  one  action,    Peim  etc  In$.  Co,  w,  Neisa,  278. 

li.  EiiiKBNT  Domain  —  Strbbt  Oocopibd  bt  Railboad — Elbmbbti  of 
Damaobl—  In  estimating  damages  arising  to  an  adjoining  owner  from  the 
occupation  of  a  ttreet  by  a  railroad,  not  only  the  narrowing  of  the  ttree^ 
bot  the  greater  ritk  of  fire,  and  the  increated  noite,  dnst,  and  smoko 
•ooasioned  by  the  nearer  approach  of  passing  trains,  are  matters  to  bo 
considered  in  riew  both  of  the  nte  then  made  of  the  property,  and  it* 
probable  future  utes.      Laing  v.  UnUetl  Nno  Jerney  B,  JL  etc  OfK,  682. 

UL  STBBBTt  — UsB  Of  BT  Railboad— iBJOBcrxoif  — Dam A0B8.—  An  injunc- 
tion will  not  lie  at  the  suit  of  an  abutting  property  owner,  when  tho 
entry  upon  a  street  .by  a  railroad  is  under  the  authority  of  the  munici- 
pal agency  invested  with  the  control  of  such  street.  In  snch  case,  the 
abutting  property  owner  has  an  adequate  remedy  at  law  in  an  action  t* 
raoover  his  damages,  and  there  is  no  ground  for  the  interferancc  of  » 
coort  of  equity.     Penn  etc  /lu.  Co.  v.  J  J  cuts,  273. 

19.  Emin BMT  Domain  —  Injcrt  to  Easkmsnt  in  Stkekt  —  Damaobs  to  Ad* 
^OININO  Ownbb.  •—  An  abutting  lot  owner  may,  by  action  at  law,  recover 
damages  for  the  interference  with  his  easement  in  the  street  by  a  rail« 
road  company,  when  part  of  his  property  hss  been  taken  for  the  right 
of  way;  provided  snoh  damages  are  nut  indiKled  in  thoee  awarded  for 
■nch  taking,  and  the  part  taken  is  so  far  distant  as  to  make  the  inter- 
ference with  the  easement  in  the  street  a  separate  and  distinct  injury. 
Atehistm  etc  R.  R.  Co.  v.  Boenter,  637. 

17*   8TBBBT8 —  UsB  07  BT  RaILRD^D  —  DaMAGBS  AS  AGAINST  EmGUMBBANCBRB 

OB  AuBNBES.  — When  the  property  of  an  abutting  owner  is  taken  or 
damaged  by  the  conttmction  or  operation  of  a  railroad  in  a  street,  he  is 
•ntitled  to  compensation  for  the  injury  received,  as  against  the  encum- 
brancers, alienees,  or  successors  of  such  railroad,  and  its  franchises  and 
property,  unless  he  has  done  some  act  amnutiting  to  a  waiver  of  his 
right,  or  by  which  he  is  estopped  from  asserting  it.  Penn  etc  Inc  Co,  v. 
HeUs,  273. 
UL  Stbbbts^Usb  qw  bt  Railroad — Damaors  as  AOAnrn*  Alibnkb  ob 
Encumbranobbs. —  When  the  property  of  an  abutting  owner  is  damaged 
by  the  construction  of  a  railroad  in  the  street,  be  may  be  without  means 
of  redress  until  by  appropriate  proceed  in i;9  he  has  had  the  extent  and 
amount  of  his  damage  ascertained;  but  wi)en  t)ie  <Urnages  are  ascertained 
in  the  mode  provided  by  law  the  right  of  siueh  owner  to  the  payment  of 
the  same  as  compensation  out  of  tiie  railroul  property  is  absolute  as  a 
condition  to  the  continued  appropriatiuu  of  the  street  to  such  public  use 
whereby  the  injury  is  inflicted,  and  it  is  not  in  the  power  of  the  railroad 
company  by  alienation  or  encnmliranoe  of  its  property  to  defeat  this 
right,  and  the  alienee,  encnmhrancer,  or  succes^ur,  will  take  with  notice 
of  the  provisions  of  law  restrictms;  the  power  to  take  or  damage  private 
property  for  a  public  use,  and  subject  to  the  bnrdon  cast  upon  the  rail* 
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fMd  •onpuij  by,  tbrongli,  or  «nd«r  which  tnoh  IntcrMt  k  Mfvind. 
Peim  ate.  In$.  Co.  t.  HeiM,  273. 
la  LiABiLiTT  Fom  Tin  Loss  OF  A  Doo  Through  th»  Acts  of  a  Co»- 
i>acToa'A!fD  BAoaAOB  Masteb.  — I£  a  puieager's  dog  ii  removed, 
by  the  order  of  the  conductor,  from  m  passenger  car  and  received 
for  transporUtion  by  the  baggage  master,  these  acte  are  done  appaiw 
•ntly  within  the  eoorae  of  the  employment  of  thoae  officials.  Heno^ 
it  the  baggage  master  aooepto  the  dog  for  carriage,  without  drswing  tht 
ftttentioii  of  the  passenger  to  a  rule  of  the  eompany  which  requiree  the 
payment  of  a  fee  for  the  carriage  of  dogs,  and  afterward  refuses  to  dt. 
liTer  the  dog  to  the  passenger  at  the  station  which  he  had  annoimood  te 
be  hia  destination,  unless  that  fee  ia  paid,  whereupon  the  animal  is  taken 
OB  to  another  station  and  there  lost,  the  company  is  liable  for  that  losa. 
The  fact  that  a  special  rule  regarding  the  carriage  of  dogs  had  been  pro- 
mulgated ia  DO  defense  in  such  a  case,  where  the  evidenoe  shows  that 
the  attention  of  the  passenger  was  not  called  to  the  rule,  and  that  he 
bad  ao  knowledge  or  notice  of  it     Kanaat  City  etc  B,  B,  Co.  r.  ffigdo^ 

119. 

90l  Pabsbkoir,  Liabilitt  fob  Weonofullt  Ejechno.  —That  a  Cowduo. 
TOR  WAS  Honestly  Mistaken  in  believiag  that  a  passenger  had  not  paid 
bis  faro  does  not  constitute  any  defense  te  an  action  by  the  latter  to  re- 
oover  damages  for  his  wrongful  ezpnlsion  from  the  car.  Oomuxm  t.  8oiA 
emPoe.  Cb.,  157. 

fl,  Measvbb  of  PAHAon  FOB  WROiTOFUli  ExPOLSiov  of  apasBcnger  ia  o» 
dinaiy  ease,  without  needless  Tiolence  or  insult»  and  from  which  ■• 
bodily  injury  results,  is  the  cost  of  a  ticket  from  the  point  of  expulaioa 
to  the  passenger's  deetination,  together  with  an  allowance  for  such  dass- 
ages  as  aotually  result  from  loss  of  timo.    <?brmaii  t.  Southern  Pac  Co^t 

167. 

tL  1m  Allowiho  Damaobs  for  the  Wronofitl  Exfulbiov  ov  a  PAflia^ 
ORR  from  a  railway  car,  accompanied  with  undue  Tiolence,  and  by  abuse 
tad  insult  the  jury  is  entitled  to  consider  the  ignominy  endured,  his 
mental  sufferings,  and  cumiliatioa  and  wounded  pride  which  one  in 
his  oonditbn  of  life  and  standing  in  tho  oommunity  would  tzperionos. 
Qorman  ▼.  SouUiem  Pae,  Co,,  IH. 

fli.  Ah  Aotiom  of  Tort  will  lie  to  recover  damages  for  tho  wrongful  ezpal- 
aica  of  a  passenger  from  a  railway  car,  and  though  the  eomplaint  al> 
leges  a  oontract  for  carriage,  the  action  is  not  for  breach  of  the  acD* 
tracts  but  for  tort  by  breach  of  duty.  Oorman  ▼•  Southern  Pac  Co,,  167. 

§$^  BxRHFLART  Damaors  may  be  allowed  by  a  jury  in  an  action  for  the 
wrongful  expulsion  of  a  passenger  from  a  railway  car,  if  in  such  expul- 
■ioa  itko  defendant  was  guilty  of  oppression,  fraud,  or  violsnoe^  actual 
or  presumed.    Oormcm  r,  Southeifi  Pac  Co.,  157. 

Mb  Damaors  for  Ezprluno  Passxnobrb,  when  rot  ExcRsstTR.  ^  If  tho 
•ridenco  tends  to  prove  that  after  a  passenger  had  surrendered  his 
ticket^  the  conductor  denied  that  fact,  and  demanded  the  payment  of  ad* 
ditional  fare,  and  being  refused,  grabbed  the  passenger  suddenly  by  the 
ooat  collar,  shoved  him  out  of  the  door,  pulled  him  to  the  platform,  and 
shoved  him  down  the  steps,  a  verdict  awarding  five  hundred  doUait 
damages  cannot  be  regarded  as  excessive,  nor  as  indicating  that  the  jury 
acted  under  the  influence  of  passion  or  prejudiosb  Oorman  v.  Swthern 
Pat.  OSi  107. 
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fOw  KiOLXonroi  ov  Railkoao — BTiDxirGB  or Failvrc  to  Oitb  Washxito.  — 
When  on*  lawfully  apon  the  premiias  of  a  imilroad  oompany  ii  injurtA 
by  tha  tudden  backing  of  a  car,  ondenoo  that  no  signal  of  warning 
given  b  admissible  on  the  isane  of  aegligenoo  at  part  of  the  ru 
SpoUsr,  Wabash  etc  R'y  Co,,  631. 

17.  NsoLios5ci  or  Ra.ilboad  —  Evidkvoi.  -~  When  one  lawfully  npon  Iha 
premiees  of  a  railroad  company  ii  injured  by  the  sudden  banking  •!  a 
ear,  OTidence  that  the  company  had  prior  notioo  of  his  employment  md 
preeenoe  about  its  tracks  is  admissible  on  the  issoe  of  aegligeoMb  SpctH 
▼•  Waboih  eta  ffy  Co.,  631. 

fS.  Railboads — DuTT  TO  Pbrsons  Lawfctllt  urov  pRimsn.  —  A  railroad 
oompany  must  exercise  at  least  ordinary  care  and  reasonable  dJllge— • 
to  prerent  injury  to  a  person  lawfully  upon  its  premisai.  BpatiB  ▼• 
Wabatik  etc  Ry  Co.,  631, 

ttl  NaoLioKNCB  Of  Railroad  to  Ssrtaht  of  Avothsr  OoKfjJtr, «- Whes  • 
person  employed  by  an  elevator  company  to  unload  freight  oan  belong- 
ing to  a  railroad  company,  and  standing  on  one  track,  is  killod  wtthoal 
any  signal  of  warnings  and  while  in  the  exercise  of  ordinary  oars^  hf 
the  sudden  backing  of  other  cars  npon  an  adjacent  track,  where  ha  is 
standing  while  an  unloaded  oar  is  being  weighed,  the  railroad  compaaj^ 
having  prior  notice  of  his  employment  and  presence  about  the  traek%  it 
guilty  of  negligence  and  liable  in  statutory  damsgee. .  6pott§  T.  V^oteil 
etc.  Ry  Co.,  631. 

Wk  AasuMFTioir  of  Risks  bt  Ekplotbbb.  —  An  employee,  when  he  onftsn 
upon  his  service,  aasames  the  ordinary  risks  incident  thereto^  and  alst 
t&e  extraordinary  risks  of  which  he  has  notice  or  of  which,  in  the  bmbI 
exercise  of  his  faculties,  he  ought  to  have  notice,  j^oti  T»  J^ortkeru  AHk 
R.  R.  Co,,  756. 

WL  DoTT  to  FaRNisK  Safb  Appuanobs  fob  EicPLOTBBa.— An  omplojM^ 
upon  entering  the  service  of  a  railroad  oompany,  has  tha  right  to  ••• 
sums  that  the  railroad  and  its  appurtenances  are  so  oonstructed  as  to ; 
dar  him  safe  in  the  performance  of  his  duties,  and  that  he  will  not 
lessly  be  exposed  to  any  extraordinary  risk  of  which  ha  has  Bft  Botloi^ 
^off  V.  Northern  Pac  R.  R.  Co.,  756. 

tt.  Dahobbous  Afplianobs.  —  An  employee  does  not  assume  the  risk[arisiag 
from  the  erection  of  a  high  switch  stand  and  signal  so  nesr  tha  tnMk 
that»  at  best,  it  elears  the  cars  but  a  few  inches,  particularly  whoa  hi 
knows  that  the  rules  of  the  oompany  forbid  the  erection  of  any  muh 
structure  in  such  position;  and  the  mere  fact  that  he  has  psissd  it  sov« 
sral  times  while  riding  to  and  from  his  work  npon  one  of  tha  defend* 
aal  company's  trains  is  not  sufficient  to  charge  him  with  knowledge  al 
the  danger  to  which  its  position  expoees  him.  Bote  v.  Norikerm  Fm» 
R.  R.  Co.,  756. 

Wk  A  Railroad  Usiko  trb  Cars  of  a  Comhbotino  Lznb  is  Liablb  ta  tha 
same  extent  as  if  they  were  its  own,  if  such  cars,  when  received  and 
used,  are  in  a  condition  dangerous  toiits  employees.  Reynoldt  T*  Aston 
$te.  R.  R.  Co,,  90a. 

ML  Iv  Oabs  abb  Brought  ufob  a  Road  with  CovruHOi  ov  a  Mnui  Pa** 
•BB0U8  Chabaotbb  than  those  which  a  brakeman  hae  bean  In  tha  haUl 
of  nsing^  and  he  is  ignorant  of  their  different  couplings  and  of  their  dan* 
gers  and  the  mode  of  avoiding  them,  it  is  negligence  <m.  the  part  of  n 
railway  eorporation  and  ite  agents  to  permit  snob  brakeman  to  work 
AM.  Br.  Bbp^  Vol.  ZXXIIL— 6» 
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bavffig  incli  eovplingi  wfthont  giTlng  htm  vandng  cf 
to  which  h«  ii  exposed  and  instruoting  him  how  to  avoid 
daagor.  Rqfm^UU  t.  BoUon  eic  R.  B,  Co.,  909. 
KMUOvrai— Natoral  amd  Probablb  Conskqubncx. — WhooaniU 
nad  omployee,  in  boardinf;  the  train  which  is  to  take  him  back  to  th« 
dopot  near  which  he  is  working,  goes  with  several  other  employees  to  tte 
front  end  of  a  ear,  at  which,  unknown  to  him,  there  is  a  looked  door  wbish 
frorents  Ingress  to  the  car,  and  being  unable,  on  account  of  the 
diate  starting  of  the  train,  to  seek  an  entrance  by  tho  other  door, 
■ains  on  the  platform,  and  while  in  that  position,  is  stmok  hj  a 
■witdh  stand  which  stands  dangeronsly  near  tho  track,  tho  injury  m 
fecelTod  is  a  natural  and  probable  consequence  of  the  negligent  retentioa 
•f  tho  iwitoh  stand  in  onoha  position,    ^ois  ▼.  I^atihem  Fac  B. K  Cia» 

Nnuonrai— Pbozxhatb  avd  Rncon  Oausi.  ^The  action  of  tho  feU 
low-workmon  of  m  railroad  employee  in  crowding  him  ao  close  to  the  sido 
•f  the  platform  of  n  oar  that  he  is  struck  by  a  high  switch  stand  which, 
•wing  to  tho  negligonoo  of  the  railroad  company,  has  been  erected  dan» 
goronslj  near  the  track,  does  not  break  tho  direct  causal  oonneotiom 
between  tho  aogUgonoo  and  tho  injurj.  ^oft  ▼•  Nmikam  Paa  A  JL 
Ok,  76«. 

IxjuRXli  fo  SicPLom — GoNTaiBUToaT  'SmauQnucM.  — An  employoo 
who  falla  to  tako  tho  plaoo  upon  a  car  which  tho  defendant  company 
has  proridod  for  him,  and  oocupieo  a  more  dangerous  positico,  is  pro* 
onmed  to  bo  gnUty  of  ouch  contributory  nogligenoo  as  will  defeat  a 
loooTory  for  injuries  roooiTod  by  him  while  in  that  position,  and  to  oror* 
•omo  that  presumption  he  must  show  that  ho  occupied  tho  more  dan* 
gorona  poeition  through  no  fault  or  negligence  of  his  own,  and  not  from 
ohoioo.    Bo98  T.  Notihum  Pac  B.  B.  Oo,^  756. 

KaOUOBMO^   COHTBIBUTOBT,    WBBN    A    QuESTIOir    FOR    THE    JVRT.— 

Whether  a  brakeman  was  guilty  of  contributory  negligence  in  attompW 
ing  to  oouplo  cars  in  the  manner  which  he  did  is  a  question  for  the  Jnry, 
if  ho  was  inexperienced,  and  ignorant  of  the  perils  fo  which  he  was  ox* 
pooed,  and  his  employer  had  not  given  him  proper  instmotions  to  aid 
him  in  avoiding  such  dangers.  BeynoUU  y.  BoaUm  eU,  B,  B,  Col,  908. 

MlBTBR  AMD  SlRTANT  —  ViCB  PrINCIFAL  —  TrAGK  FoRBMAR  18  NOT.  — 

A  railroad  track  foreman  who  has  control  of  a  gang  of  track  repairer%  is 
not  a  vice  principal  as  to  the  men  under  him,  and  tho  railroad  company 
is  not  liable  for  his  negligence  resulting  in  an  injury  to  one  of  thorn. 
Spaneake  ▼•  Philadelphia  tie.  B,  B.  Co,,  821. 

Oortributort  Nboliobkob,  Qvbstion  ov,  SHoaLD  Ri  SvRMnTBD  10 
Jury,  whbr.  — The  proof  of  contributory  negligence  must  be  clear  and 
decisive,  not  leaving  room  for  impartial  and  unbiased  minds  to  arrive  at 
nay  other  conclusion,  in  order  to  warrant  any  absolute  direction  to  the 
Jnry  on  that  ground.  When,  therefore,  plaintiff's  intestate  is  killed 
ftt  a  orossing  by  a  locomotive  of  tho  defendant  nnder  the  following  eii^ 
•Rmstanoes,  the  question  of  the  contributory  negligence  of  the  deoeased 
ibonld  bo  submitted  to  the  jury,  and  it  is  error  to  direet  a  verdict  for 
tho  defendant.  The  locomotive  with  only  a  tender  and  snow  pilot  at* 
taohed  was  running  north  at  a  high  rate  of  speed;  there  was  no  regnla* 
traiR  due  at  tho  time;  the  deceased,  having  just  nnhitohod  kia  horosi 
from  a  sled,  at  a  point  about  thirty  feet  east  of  tho  eroosing^  was  driving 
IhoBi  westward  aorooa  tho  traok,  hia  view  to  tho  south  being  greatly  if 
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■•I  Mlirtly  flftttrnoted  by  pil«t  of  logi  and  other  oWtniolloBi^  miM  h9 
MOM  within  flftoon  foot  of  the  track,  when  the  forefoot  of  hli  Mor  horoo 
veto  over  the  rolL  Hie  day  waa  cold»  windy,  and  Uaatory }  it  was  noi^ 
fag  ioaM  and  the  mow  waa  drifting,  tho  wind  Uowing  fcooi  tho  north* 
OMt|  tho  looomotiTO  approached  with  mnch  leoi  noiao  than  an  ordinary 
train  wonld  make,  and  thooe  in  charge  of  it  gave  no  signal  by  bell  or 
whittle;  the  deceased,  when  eight  or  nine  feet  from  the  track,  aaw  tho 
locomotive  one  hundred  and  sixty-fonr  feet  away,  bat  had  no  time  for 
4oliboration  or  to  obeerre  ita  annanally  high  rata  of  apeod,  and  waa 
•trook  by  it  before  ho  oonld  get  acrooi  tho  try^k.  Vatim  r.JiUmuAm 
mo^JELR,  Co.,  17. 

NwuoBNoa  Of  DBmrsAirr  lluisnov  ton  Jukt,  tsouob  CoaniauTOBT 
VnauoufOB  09  PLAiimTF'a  Part,  whut.  —In  an  action  againat  a  rail* 
load  company  to  reooTcr  damagea  for  tho  death  of  tho  plaintiif 'a  intea* 
tate^  the  negligence  of  the  deceased  will  not  enable  tho  oompany  to  oaoapo 
liability  if  the  not  which  canaod  the  injury  waa  done  by  the  defendant 
after  it  diacoTcred  hia  negligence,  and  it  oonld  hoTO  oToided  the  injury 
\f  tho  ozeroiao  of  roaaonable  oaro  and  prudence)  and  if  tho  doceasod 
vaa  not  a  treapaaaer,  auch  aupervening  negligonoe  need  not  bo  giooa  in 
drdor  to  authorixe  a  reooTcry.  When,  therefore^  the  engineer  of  a  loco* 
Botire  by  which  the  plaintiff 'a  intestate  waa  killed  at  a  railroad  eroeaing 
taatifiea  that»  when  fire  hundred  and  forty  feet  from  tho  oroasing  ho 
■aw  the  deceased  and  his  team,  tho  heads  of  tho  horseo  being  then  within 
•ight  or  nine  feet  of  tho  track;  that  they  were  headed  as  if  th^  wore 
going  to  cross,  but  he  did  not  think  they  would  orosa;  that  they  wora 
Ihon  atanding  atill,  but  when  be  got  within  a  few  yards  of  them  tha 
Aoceaaed  made  a  di?e  to  go  acroas;  that  when  he  aaw  them  ho  did  not 
think  it  prudent  to  sound  the  whistle  for  fear  it  would  frighten  the  horsea 
onto  the  right  of  way;  that  after  striking  them  ho  roTeraed  tho  engine 
nnd  atopped  the  locomotiTe  within  three  hundred  and  fifty  feet;  and 
another  intelligent  witness,  who  waa  at  the  time  standing  near  tho  scene 
of  tho  accident^  testifies  that  the  deceased  and  hia  horaea  did  not  atop 
at  any  time  after  they  started  from  a  point  about  thirty  foot  froaa  tha 
track  until  they  were  atruck  by  the  locomotive,  —  the  caao  ahould  bo 
aubmitted  to  the  Jury,  and  it  ia  error  to  direot  a  Tcrdict  for  the  defends 
ant     Valin  ▼.  Milwaukee  etc  R,  R.  Co,,  17. 

Bailboad  Crossing,  Dutt  of  Pkbson  Appboachino.  —The  rule  that  a 
person  auddenly  put  in  a  position  of  great  peril  by  tho  negligence  of  an- 
other ia  not  responsible  for  an  unwise  choice  of  a  mode  of  eeoape,  ia  not 
applicable  to  the  case  of  a  traveler  approaching  a  railroad  track  where 
ho  knowa  traina  are  frequent,  and  where  hia  Tiew  la  unobstructed.  Ha 
ia  bound  to  tho  exercise  of  ordinary  care,  and  if  ho  faila  in  thia,  and  ia 
fajured  in  consequence  thereof,  he  cannot  reoover.  It  i%  therefore^ 
anor  to  instruct  the  Jury  that  when  a  person  approachea  a  railway 
traoli,  and  aeee  a  train  coming,  ho  may  attempt  to  orosa  In  adranoe  «l 
it  or  not^  aa  ho  pleases,  snd  is  not  chargeable  with  negligence,  however 
fash  his  act^  because  ho  acted  on  hia  Judgment    Liemuum  t.  CffHoagQ  efcb 

Btbbbt  Railwatb.  —  Thb  Failvbb  fo  Rivo  a  Bbu.  av  a  Stebr  OnoBi* 
nro  aa  required  by  a  roaaonable  municipal  ordinance  ia  nogUgonca  and 
landofB  the  company  answerable  to  a  person  injured  by  an  accident  9i 
which  such  failure  waa  the  proximate  causes  DriicoU  T.  Marhti  St  da 
iry0bu,203. 
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il.  StEBIT  RAILWAn,  OASI  RbQUIRBD  OV  PKOnTRUVS  AT  CBOflBnroiL^n* 
«M«  ttMted  of  penttiu  eroMittg  ordiiurj  steam  nUwAys  numing  tti«a|^ 
1km  mavktrj  at  oompwatiTdy  Umf  interrals  of  tinM  is  greater  and  mmm 
■Irtel  than  that  axaetad  of  poraooa  oroniiig  tbo  atreete  of  a  aiowdad 
olty  orer  which  atreot  railwajn  are  operatad.  Dmoott  t«  Marhd  8L  el4 
R*y  Co.,  203. 

i5.  Stkir  Bailwats  oahhot  bb  Bxovsbd  wmom  RiHanro  a  Bill  iA  IIm 
croMing  as  reqairsd  bjr  a  mimioipal  ordinanoa  beeanaa  tha  baada  af  tha 
gripman:wera  aaoaisari^  otharwiia  aogagad*    DHmoBt.  JforfeHAL^L 

§L  SraBsv  Bailwats  when  axarolslng  daa  oars  ara  boI  vstpoBsIbla  te  a  par* 
son  who  Ib  a  oaralaai^  raoklas%  abaant-mindad  waj  nusa  anddanly  la 
IrsQt  af  a  moWng  ear  and  Is  tejBrad  bafoca  thara  b  tuaa  testeplk  Jhkf 
tsffT.  M(»rkei  8trml  de,  iry0x»2O8. 

i7.  Stbbbt  Bailwats.— a  Fbbsov  dt  Obabob  or  A  Sibbbt  Oab  has  tbb 
BiOBT  TO  AasfTMB  that  paopla  will  not  aaddanly  aadartaka  to  oroaa  ia 
front  of  il    DrUoM  T.  MmrUi  StrMi  ate.  jB>  Oo.,  fOL 

ML  Kboliobnob  Ck>iiTBiBirraBT9  wbbb  a  Qvbstiob  bob  tub  Jubt.^U  a 
slraat  railway  ear  ran  orar  a  padaatrain  at  a  atreat  orosaing,  and  thara 
was  a  failura  to  ring  tha  bell  aa  reqaired  by  a  reaaonabla  mnnieipal 
ardlnanea»  and  tha  night  waa  dark  and  foggy,  the  qneation  whethor  tha 
parson  injnred  was  gnilty  of  oontribntory  negligence  in  attempting  to 
areas  in  front  of  the  oar  cannot  ba  decided  by  the  oonrt  aa  a  matter  af 
law,  bat  should  ba  anbniitted  to  tha  jary«  DriKoU  Wm  MarhtL  8irmi  A 
JTy  Co.,  203. 

8aa  Eminbht  Domaib;  HiaRWATS,  6;  WirBBSSBSi  S»  IL 

# 
BAPS. 

■miBOfli  —  A  Fathbb  hat  bi  ComriCTBD  of  tha  rape  af  hb  daqghtir 
BBder  fonrteen  years  of  age  on  her  uncorroborated  and  eontradietel 
teatinaony,  and  although  no  force  waa  need  and  aha  failed  to  tffmplaia  af 
the  wrong  dona  bar.    Stat$  t.  WUcox,  S51. 

BATIFICATION. 
8aa  OoBPOBATiOBS,  16;  FBAUBb  IL 

BBAL  PROPERTY. 

L  Latbbal  Svppobt.  <-«  A  landowner  who  exeroisea  bla  right  to  remota  Aa 
earth  from  his  owb  premises,  adjacent  to  another'e  building  mnat  ms 
ardinary  care  to  oauee  no  unnecessary  damage  to  hia  naighbor'a  properly. 
Lamm  t.  MHropolUan  ete.  iTy  Co,,  439. 

%  Latbbal  Suffobt — NoncB  —  Altbratio v  ot  Plab  op  Sxoatatioib.  ~ 
Where  a  landowner  haa  actual  notice  of  the  fact  that  an  axoaTation  li 
Wing  made  adjacent  to  his  house^  but  is  also  assured  by  the  aathoriaid 
agent  of  the  person  for  whom  it  is  made  that  the  aartii  will  ba  takes 
ant  in  a  manner  which  the  evidence  of  erperto  ahowa  to  ba  eastomsiy 
and  reasonably  safe,  he  has  a  right  to  aasome  that  tha  eonrae  foretold 
will  be  followed,  at  least  nntil  he  had  notice  to  tha  oontrary  and  a 
proper  opportunity  thereafter  to  act  upon  such  later  notioa;  and  if  as 
injury  to  his  house  resulte  from  this  change  ia  the  plan,  before  ba  hai 
bad  sufficient  time  to  take  measures  for  ite  protection,  the  party  for 
whom  the  work  ia  done  will  be  liable  for  damages.  Lamm  r.  ifefep^ps^ 
ilsa  etc  Il*p  Co.,  439. 
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Latiral  Support ~ Excatatiov,  CHANot  nr  Modi  or,  —The  fact  tbiA 
•n  ftdditional  outlay  woold  be  necessary  to  carry  oat  the  work  of  •■• 
oavatioa  in  "  teotioni "  ia  immaterial  when  the  person  ezcarating  has 
•zpresaly  promised  to  pursue  that  method,  aad  thai  led  the  owner  of 
the  adjacent  premises  to  act  upon  that  hypothesia  and  refrain  frona 
taking  steps  which  would  otherwise  hare  been  reasonably  necessary 
•ad  prudent  to  insure  tlie  safety  of  his  property.  Under  snob  oircnin« 
■tanoes  the  proposed  method  must  be  eontinued,  or  timely  notioe  of  a 
aliange  of  plan  giren  to  the  adjacent  proprietor.  Lanm  ▼•  MdrvpoUltm 
«C6  i?yC7a,  439. 
Lnurix;  MAgris  ahd  SiRYAifr,  12;  Spbciho  PxBfOBMAiioi^  ll  To^ 

MB  AMD  PuBCHASXa. 

REBUTTAL. 
8«o  TftiAL,  4-6;  Wxtmuso^  & 

RBCEIPT3. 
000  OARRixBa,  1,  2|  WARXHoasma; 

RECEIVERS. 

L  OfeDXB  AFPOivmro  —  Collateral  Attack.  —  When  the  ooart  appofntinf 
a  reoeiver  for  an  insolvent  corporation  has  jurisdiction  of  the  snbjeol* 
natter  and  of  the  parties,  its  order  appointing  the  reeeirer,  no  matter 
how  erroneoa%  oannot  be  collaterally  attacked.  C^niinereMi/  ^ai»  Bamki 
T.  Bwrch,  331. 

ft  RxoBivxRfl».  JaRDDicnoH  07  OTHER  CouKTS  OvKR.  —  No  ooort  osn  inter» 
^  foro  with  the  custody  of  property  held  by  another  court  through  a  recei  ver^ 
Imt  may  establish  by  its  judgment  a  debt  against  the  reoeiTership^  whiok 
■nist  bo  recognised  even  by  the  court  granting  the  receirer,  and  is  nol 
open  to  remion  by  it,  if  the  oourt  had  jurisdiction  of  the  subject-matter 
and  the  partiea.  Sneh  a  judgment,  however,  merely  establishes  the  ez- 
istenoe  and  extent  of  the  claim;  the  manner  in  which  it  shall  bo  paid  b 
mder  the  control  of  the  court  which  appointed  the  reoeiYor*  Oajf  t« 
BtimfM  Coal  sfe.  Co.,  122. 

See  Li9  PxNDBVS. 

RECONCILIATIOK. 
See  Marriaqx  and  Divorcx,  14^ 

RECORD& 

AnxALi  CxrtiobarI}  Evidbncs,  6:  JuDouxim^  1,  fl;  8^  9^  10^  Ifl  LAa» 

LORD  AND  Tenant,  2. 

REDEMPTION. 
See  MosTQAOXS,  4 

RELATIVES. 

Boo  SXBTIOXS. 


REMOVAL  OF  d 
See  Jurisdiction,  4. 
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BKMTHL 
§m  OtiUBOi»  t|  Lavdlosd  ak^  Teksmw,  %  9§ 

BBSdSSIOK. 

BBS  OBST  JL 
Om  MfwaMcm,  9,  U|  Rin.BOAii%  ML 

BBS  JUDICATA. 

8m  JVDOKBVIi^ii 

BBSTRAINT  OF  TBAD& 
8m  GoHTmAcmi  ML 

BBVOOAHOK. 
8m  Lioini» 

BIQHT  OP  WAT. 
Om  BAmnirT%  S;  Railboasi^  9^  11,  IC 

BIPARIAH  BIGHm 
8m  Watooovbuhl 

BOTALTIB& 

SALBS. 

I.  Wnv  OoKPURkB.  —A  nU  of  p«noii*l  property  punm  Um 

M  bolWMtt  tho  Tondor  and  TondM  whtn  taoh  proporftj  hM  hmm  teif" 
aOtd  and  Mi  apwt  by  tho  f oroMr,  if  mioh  is  tho  inte&t  of  tlio  portH 
tboofh  tho  Tondor  is  nol  to  mako  doUrwy  of  tho  foods  mill  ofUrwotdt 
OmmmomssoIA  t.  Hm§^  810l 

ft  Wmut  Tnu  Faish— Ihtiht.— Hio  possliiff  of  liUo  «poa  o  sskif 
psnooal  property  depends  vpon  the  i&tsntioB  of  IIm  poHiss  to  W  40i 
lived  from  the  oootrsot  and  its  oiroomstoaoss.  Aotul  dolifesyt  v«|||hi 
hl^  ood  Mtting  oside  are  ooly  olromnstsnoss  froa  whisk  SMh  iatailiM 
mj  bo  inferred.    (kmnumwaUA  t.  Bmt^  tlQl 

ft  Wnv  AVP  WHSU  OoKFLmsL  —  Whott  o  psnstt  dofaif  bwiaos  hi 
one  ooaaty  reoeiTes  on  order  there  for  fsods  frsa  o  oostemsr  l^m^ 
sthsr  oonatjr,  end  in  pnrsoanM  of  snob  order  sots  tin  fsods  oidsrel 
•porl»  end  cJiergM  them  to  snob  pnrobeserp  effcorwuds  doliTStinf 
^  vigon,  eommon  oerrier,  or  otherwise,  the  ssls^  thon|^ 
«odil»  is  oompleted  end  the  title  peases^  m  between  the  Tondor  end 
Tendeob  when  the  goods  are  Mt  apart  end  oharfod  to  tho  latt«; 
lomseriM  t.  Ah^  810. 

A  WAzm  Of  Riom  to  DnAnmuL  ^DeliTory  of  goods  sold  «poa 
dition  that  they  shall  be  paid  for  on  deliTory  raisss  a 
that  the  mIo  is  absolnte^  and  if  paymeat  is  not  made  as  sgi  esil  «pe% 
the  Tender  most  prooeed  to  recoTer  the  goods  with  all  reisoneblo  dilii 
nndsr  the  oixoamstanoee.    Failure  to  pursue  this  right  while  etteia 
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kiy  IIm  foodi  M  the  prapartj  of  th«  rwkdm  who  li  dotlia^  wHh  appw- 
•ot  titlfl^  will  oonititnto  a  wmiTor  on  the  part  of  the  Tondor  of  Us  fight 
to  rotako  or  roooriir  them.  Leatha^nrif  t.  Connor,  672. 
KiQUonroB — Liabilfit  ov  thx  Mahutaohtrib  of  ▲  DmonTi  AxnoM 
TO  Thibd  PsRaomi. — One  who  makee  ond  ■ells  a  pieee  of  machinerj 
Is  not  liable  to  persons  other  than  the  rendee  for  injuries  oansed  bjr  iti 
breakage,  nnless  snoh  maohinorj  is  of  an  inherently  dangerons  ohsr- 
aotort  and  he  has  failed  to  make  known  its  tmo  natnre^  or  nnleas  bo 
odld  it  knowing  it  to  be  defeotlTe  without  informing  the  rendee  of  tiM 
4ofeetb  The  faet  that  the  defendant  most  be  oharged  with  the  knowl- 
edge that  the  machinery  would  bo  operated  by  snoh  other  persons  Is 
aot  a  snffioient  reason  for  holding  the  Tender  liable  to  them  for  the  ooii> 
■equenees  of  mere  negltgenoe  on  his  part  in  using  poor  materials  or 
putting  them  togethsr  unskillfully*    ffdatr  y«  Khgdand  ite.  Jiffg.  Qk» 


C  OoKTHAor  '*  ov  Salb  ahb  Rbtvev  "  n  ah  Aobbbmbht  by  which  goods  are 
delivered  by  a  wholesale  to  a'  retail  dealer,  to  be  paid  for  at  a  certain 
nte  if  sold  again  by  the  latter,  and  if  not  sold,  to  bo  returned  within  a 
reasonable  time,  if  no  time  is  specified.  What  is  such  reasonable  time 
depends  upon  the  oircnmstanoes  of  each  ease,    ffouao  t»  Boak,  807* 

%  Umdbb  a  Cohtraot  "OH  Salb  ahd  Rbtubn,"  if  the  rendee  returns  tha 
goods  within  a  reasonable  time,  no  time  being  specified  for  their  retor% 
the  oontraot  of  sale  Is  at  an  end;  if  he  does  not,  the  sale  becomes  abso> 
Inte^  and  the  price  of  the  goods  may  bo  recovered  in  an  aotion  for  goodf 
sold  and  deliyered.    JSToims  t*  Beak^  807. 

E  Ubdbe  a  CoNTBAor  ''ov  Salb  ahd  BBrvBH,**  Pbopbbtt  xh  tkb  Qoosb 
Pabbbs  to  thb  Pubohabbb,  subject  to  an  option  in  him  to  return  thooi 
within  a  reasonable  time.  If  the  price  is  fixed  at  the  time  of  the  salt 
and  deliyery  of  the  goods,  the  purchaser  deals  with  them  as  his  owi^ 
disposes  of  them  as  he  pleases,  for  ossh  or  on  oredit^  is  under  no  obliga* 
tion  to  giro  sny  acoount  of  his  disposition  of  them,  and  is  only  liable  t9 
pay  for  them  at  a  price  fixed  beforehand,  without  reference  to  the  pilot 
at  which  he  sells  them.    JSToicse  t.  Beak^  807. 

%  OoNTBAor  '*  OH  Salb  ob  Bbtitbh  **  — LiABiLrrT  ov  Pvbosabib. — Contnoli 
''on  sale  or  return**  are  subject  to  a  condition  subsequent  that  if  the 
goods  are  not  sold  they  shall  be  returned.  The  property  In  the  goodf 
▼ests  presently  in  the  sendee,  defeasible  on  the  performance  of  the  oott* 
dition;  and  if  the  Tendee  disables  himself  from  performing  the  oonditlos 
or  fails  to  perform  it  within  a  reasonable  time,  his  liability  to  pay  tfa* 
price  fixed  becomes  unconditional,  and  the  plaintiff  may  deolars  as  upos 
an  indiMaitiuM  aantmpdL    ffouae  ▼.  Beak,  307. 

m  CoHTBAOf  "OM  Salb  ob  Rbtubm  "— LiABiLrrr  ov  Pubohabbb.  —  Pu^ 
chaser  of  goods,  to  be  paid  for  at  a  given  price  when  sold,  and  those  not 
sold  to  be  returned,  is  liable  for  all  the  goods  at  the  price  agreed  apoa 
when  none  are  returned  for  more  than  three  years,  and  no  offer  to  ra> 
turn  them  is  made  when  a  statement  of  the  account  is  rendered.  Honm 
T.  Book.  807. 

IL  GoHTEAcr  "  05  Salb  ob  Rbtubn  " — Liabilxtt  ov  Pitbokabbb. — Under 
a  contract  "on  sale  or  return,**  the  buyer  makes  himself  llabU  for  tfa* 
price  fixed  by  refusing  to  return  the  property  upon  demaad  OMido  by  tht 
seller;  but  if  the  seller  does  not  want  the  property,  and  makes  no  do* 
mukd  for  it,  the  buyer  will  become  liable  for  the  price  fixed  upon  fafli 


1032  Index. 

ing  to  Miarn  Hit  proptrtj  within  ft  rMtonabla  tliiM.    Emm  ▼. 
S07. 

8m  Corfobatiok^  13-16;  ExBovnov;  Ezicuious  and  A dh nmiKATOflii 
OvASDUK  AM)  Wabd;  Intoxicathio  Liquobs;  Landlord  An>  Tbv- 
AVT,  8;  MscHANio*s  LuN,   1;  TiUDi-MA&Ki^  2;  Vbnik>b  AJir»  Fir» 

SATISFACnON. 
^mQWUTMt  9^  16;  MoBivoAaiik  ft-7. 

8CH00L& 
8e«  Ubitbt,  L 

SEED-GRAIN  8TATOTB3, 

8«t  STATUTOi 

SEPARATE  MAINTENANCIL 
8m  Mabbiaox  axd  l>nroBCi^  l^  UL 

SERVICES. 

|»  CtoHTBAOn  fOB  COMPBirSATIOir  JOB  SlBYICXa  RlKBlBBD  BTRlLAtrnB— 

KiUDBBD,  Who  Dbembd  to  bb.  —  When  leirioM  art  rendorad  to  eftok 
•ther  by  the  members  of  a  family,  or  by  remote  kindred,  or  by  thooe 
who  stuid  in  the  plaoe  of  kindred  liTing  together  m  one  hocuehold,  tho 
Uw  doos  not  imply  a  promise  to  pay  on  the  part  of  the  recipient  fross 
the  mere  Toluotary  rendition  and  acoeptAnce  of  snoh  serrioes.  In  order 
to  rsoover,  the  plaintiff  most  affirmatively  show  either  that  an  azpreas 
oontraot  for  remuneration  existed,  or  that  the  oireamstanees  under 
.  which  the  services  were  rendered  were  snoh  as  indicate  ft  reasonable  ez- 
pectotion  that  there  would  be  compensation.  Dubrow  t.  Durami,  678L 
iL  Rblatitbb — Who  Dxbmed  to  bb  whbn  Sbbyiobs  abb  Volviitabilt  Reb;. 
WlBBO.  —A  promise  to  pay  for  services  to  each  other  Tolnntarily  rai 
by  the  members  of  a  family  living  together  m  one  honsehold  It 
implied  from  the  mere  rendition  and  acoeptenee  of  snoh  aervioei^ 
inren  though  such  parties  are  only  remote  kindred,  or  though  not  related 
;by  blood  tiiey  stand  in  the  relation  of  kindred  to  each  other*  Duknm 
^  Dunaid^  678. 

SLANDER. 

!•  WoBOS  WHiOH  Imputb  a  Cbxmibal  Intxnttoh  to  another  are  not  actioii* 
able.  Henoe  an  aetion  cannot  be  sustained  for  saying  of  the  plaintiff 
that  he  is  going  to  start  and  maintain  a  house  of  iU-fama.  Fam»ing  t. 
Okac€,  877. 

%  LAKaaAOB  WHICH  Ajcovirrs  to  a  Mxbb  Absbbtiov  ob  Opnnov  ma  to 
WHAT  WILL  BB  THB  FoTUBB  Ck>iiDacr  or  oharaotor  of  another  b  not 
aetionable.    Fanning  v.  OAoc^  877* 

IL  Slahdbb  ov  Tttlb  of  Lbttxas  Patxitt  renders  the  person  uttering  tho 

dander  liable  for  damages,  and  therefore  a  complaint  which  alleges  that 

the  defendant  has  falsely  and  maliciously  notified  persons  to  whom  tho 

plaintifiEi  were  about  to  sell  their  device  that  it  infringed  the  defend* 

•nt*s  patent^  states  a  cause  of  action.    FUnt  t«  H^Uehimim  el&  Bmnmr 

Ok,  476b 

See  iNJUKcnoNB,  3-^ 
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SPEaFIC  PERFORMANOS. 

L  Sracnno  PiRfORiCAiroa  of  %  contraot  to  oonvay  real  proporty  will  qoI  \m 
daoroed  when  it  ii  ibown  that  it  was  entered  into  through  a  miiappro* 
houioii  of  both  parties  in  believing  that  the  legal  title  waa  retted  in  tht 
TendoTy  and  it  appears  that  this  defense  can  be  interposed  by  the  reii* 
dor  when  it  is  the  purchaser  who  U  seeking  ft  daorea  for  specific  per* 
fonnance.      IlcUch  t.  Kizer,  253, 

%  Co2«TRAcr  Obtained  bt  Djcckit.  —  One  who  asks  specifle  performance  of 
ft  contraot  in  the  prooarement  of  whieh  ha  has  practiced  deceit  is  always 
•a  nnwelcome  snitor  in  a  oourt  of  equity  and  will  generally  bo  dauied 
raliel      Brwm  r.  PUeairn,  834. 

%  Obookds  fob  RiFuanio.  —  Omission  or  mistake  in  a  eontraet  for  the 
•ftlo  of  land,  or  that  it  is  nnconsoientioos  or  nnreasonable;  or  that  there 
has  been  ooncealment^  misrepresentation,  or  unfairness,  aro  some  of  tho 
oaoaaa  which  will  induce  a  court  of  equity  to  refnse  specifio  perform* 
anoo.    Brown  t.  PUcaim,  834. 

C  Wbxm  will  bi  Rifusxd.— Though  a  oontrael  isTaUd  ftllaw,  equity 
will  not  enforce  it  specifically  unless  the  transaction  is  free  from  fraud 
or  surprise.    Brown  r,  PUcaim^  834. 

iL  WiUM  RxFusxD — DxoKU  OF  Pboov.  —  A  much  less  degreo  of  proof  la 
required  to  induce  a  oourt  of  equity  to  refuse  specific  performance  of 
ft  contract  for  the  sale  of  land  than  is  required  to  reform  it  or  to  set  it 
aside.     Brown  r.  PUeaim,  834. 

C  Wbbn  Rkjusxd  —  CoKTRAcr  Obtaiitbd  bt  DxcBrr.  —  When  a  contract 
lor  the  sale  of  land  is  obtained  by  deceitful  representations  made  by 
and  on  behalf  of  the  vendee  that  he  intends  to  use  the  property  for  the 
•reotion  of  dwelling  houses  when  in  fact  he  intends  to  use  it  for  a  black- 
•mith  shop,  specific  performance  of  the  contraot  will  be  refused.  Brown 
T.  PUeakm,  834. 

1^  Laoubs.  —  Great  delay  in  complying  with  a  contract  for  the  purchase  of 
roal  eetate  or  in  filing  a  bill  to  enforce  the  rights  of  ft  party  to  snch 
•ontraot^  amounts  to  an  abandonment  of  it  on  his  part^  and  forbida  the 
interference  of  equity  in  his  behalf;  hence  the  specific  perfcrmanoe  of  ft 
•ontraot  for  the  purchase  of  realty  will  not  be  ordered  if  the  eomplain* 
■at  has  delayed  for  eight  years  after  the  time  he  waa  entitled  to  ft  eon* 
?«yanoa  by  the  terms  of  his  contract  before  he  filed  his  bill  for  speoifio 
performance.    HcUch  t.  Kker,  258. 

%  ^ABtibs.  —  A  decree  for  specific  performance  which  indndos  tho  wife 
of  tho  defendant  who  is  not  a  party  to  the  prooeoding  is  orronooBS  and 
will  bo  roToraed.    Brown  t.  PUeaim,  834 

STATES. 

Bm  XuMTiov%  1|  IjrTBBSTATB  ComcxRci;  JaDOMBHTfl^  %  4|  "Mvmmbha 

CoRToaATZONSy  1,  2;  Neqliqbnoi,  4 

STATUTE  OP  FRAUD& 
See  Tbusib,  fib 

STATUTE  OF  LIMITATION& 
See  LiMiTATioas  ov  Affruan, 
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BTATUm 

>«BAnr  BrATvm^  Katvbb  of  nn  OuiATmr  XvomaB  sr  !» 
Aid  Uvdbb.  —  The  obligation  whieh  nate  vpon  •  piwi  wht 
hM  notiTtd  tomponrj  aid  from  a  ooiiiityt  in  aoootdanoo  wMi  Ifaopwffir 
lona  of  the  taod-grain  atatnteiy  to  repay  to  the  ooonty  the  Talno  cf  tht 
•aod  grain  lent»  it  not  a  tax  in  any  mum  of  tho  word,  bnt  a  dobi  pan 
•nd  aimplo,  and  no  lagiilatira  fiat  oan  altar  its  trae  oharaotw;  Tmtmm 
T.  KkHh  707. 
%  OmsxtronovAL  Law — OnLioATioir  ov  OoHmAion— BaiD^BAivSiMSi 
vn§,  PuouTT  OF  Lnim  ov  Lavd  Obbatbd  bt.  —  A  protidan  in  a 
•Md-giain  ttotnto  whioh  doolarM  that  tho  dtbt  for  pain  tenlihodti 
fadlgont  fannoro  in  aooordanoo  thorewith  ahall  bo  "a  int  Iks  npon  tho 
foal  ootato  of  tho  person  aniotad,'*  it  within  tho  ooMUIntleHa  hiUbilkn 
•gainat  the  impairment  by  a  state  of  tho  obligation  of  oontraaH  i*  * 
itf  as  it  attempts  to  make  sneh  lien  paramoont  to  timae  to  whish  tho 
land  waa  anbjeot  whon  the  statnto  waa  psasil     Tmkmm  t.  Kk^ 

m. 

■io  OomfOBAnoR%  4|  BLionom;  BBTAm;  Bfn>MO%  4t  Qvabmav  ab> 
Wabb^  t|  IiminBR;  S;  IimuiaTATB  Oommbbobi  Mabbzaob  abb  Di> 
•i  ICabibb  and  Sbbyabt,  10|  PABSXraOBf  i|  FVBUO  Labb^ 
ML 

srooK. 

00BF0BATIOB%  1^  11^  17- 


fflOCKHOLDBRa 
■oa  OoBFOBAxxoBii  IS;  1^  U^  n-M^  tL 

RRKBT  RAILROAOfll 
8ae  Bailboaim^  4a^ML 

STREETS. 
See  Railboam,  j^  IMH 

SUBOONTRAaiOB& 
See  MBOBAXia'a  Libbi^  S-lOi 

SUBSCRIPnOK. 
See  ConroBAnom,  ML 

SUFFRAGE. 
SeeSLBonoBiL 

SUICIDE, 
tat  Btdoo^  7i  Ibbvbabo^  11^  li 

BUMMONa 
BeePBOOBOb 

SURETYSHIP. 
See  Babk%  t|  Oompovkdinq  Fblonibb;  Jusombbv^  IL 


Ikdbl  lOtt 

•UKViVAL  OF  AGnom 

8m  IUn,ifcOAi)%  10. 

TAXES. 
Bee  STATomi 

TELEGRAPH  POLSa. 
8m  Mvvioipaz*  CoBPORATiomi^  y« 

\:  ™NANT8  m  OOMMOH. 

8m  OoniTAiiori  TAxmuau 

THEATRES. 
8mOitil  RuBiii 

TORTS. 
8m  AflDor,  S;  OovnAXJO,  4|  Raihoaw^  flL 

TOWKSHIPa. 
8m  Hiokwati,  S. 

TRAOnON  ENQINBflL 
8m  HiohwatIi  S-A. 

TRADE-MARKS. 

!•  FioruBB  ovFnH  UtBD  nr  Tradb-mabx,  MiAvnra  of.  —Hie  pI«taM  «l  a 
iah  sMd  in  ft  tnd«*iiiftrk  befort  the  word%  "  Brothtn  "  "  Brothcn  aai 
*  00.9"  or  '*  Wagon,"  ia  to  be  regarded  aa  aimply  anothar  way  of  darigna 
ling  tho  annuuno  "  Fiah**  aa  the  foondar  and  originator  of  tha  partioslar 
aaka  of  wmgona  mannfaotnred  and  aold  by  him.  lUk  Broa,  Wagm  Otk 
T.  La  BdU  Woifm  Wcrk§,  72. 

%  TeadmoMABk,  Riobt  of  Aasiaiin  os  PcmoHAnn  to  Usb.— Whan  a  nnaa* 
faotorj  of  wagona  in  which  the  namea  of  tha  foandara  of  tha  baainaai 
and  a  rabna  to  raproMot  their  anmame  hare  bean  naad  m  trada-mark% 
ia  aold  and  aaaignad  to  a  oorporation,  the  corporation  aoqniraa  by  tha  aak 
and  aaaignment  the  good  will  of  the  origioal  baainaai^  and  the  right  ta 
wtt  anoh  namea  and  rebna  aa  trade-marka,  althoagh  they  ware  not  apaai* 
fioally  mantionad  in  any  of  the  tranafera  of  the  bnaineBa  to  the  corpom> 
tion.  Bat  if  there  haa  been  no  agreement  to  giro  to  the  corporation,  tht 
•zdiiaiTe  right  to  om  each  namea  and  rebna  aa  trade-marka,  ft  new  firm 
oompoaed  of  anoh  original  foandara  of  the  baaineaa  transferred  to  tho 
•orporation  may  nae  the  aame  namea  and  rebna  in  advertising  wagona 
Bade  by  them,  prorided  they  do  not  use  them  in  a  way  oaloulated  to 
IndnM  peraona  to  bny  the  aame  aa  and  for  thoae  manafactnred  by  tho 
•orporatbn.  The  new  firm,  however,  has  no  right  to  represent  that 
tiiair  bnaineM  ia  tha  aame  aa  that  originally  oondnotad  by  thani.  JU 
Mm.  Wt^fom  Oo,T.La  BeiU  Wagon  Workt^  72, 

TRESPASS. 
See  Jui>OMSiix%  S. 
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TRBSPASSERa 
8«t  Landlord  ahd  Tmsaxt,  9k 

TRIAL. 

1.  JUKOBS— QVAUFIOATIOlia  OV— OPINION  FBOM  RlADDia  HsWITi 

Jnror  who  itatoa  upon  bia  examinatioa  that  he  has  formed  and  azprecMd 
an  opinion  about  the  case  from  what  he  has  read  in  newspapers  and  froM 
hearsay  which  it  would  take  eyidence  to  remoye,  bnt  who  states  that  he 
does  not  know  the  acoosedy  has  no  bias  or  prejndioe  against  him,  and 
ean  fairly  and  impartially  try  the  ease  acoording  to  the  law  and  the  eri* 
denoe,  and  a  troe  Terdiot  render,  is  oompetent  to  act  as  a  jnror  «ndsr 
subdivision  11  of  leotton  287,  orlminal  practice  act  of  Montana  tonoh* 
ing  the  qualifications  of  jurors.    State  r,  Sbeerm,  6001 

%  EviDBNOi  Impbops&lt  pAOoaRXD. —  When  papers  are  offered  in  evidenoi^ 
the  court  oan  take  no  notioe  of  how  they  were  obtained,  whether  legally 
er  illegally,  properly  or  improperly,  nor  will  it  form  a  ooUataral  lasae  le 
try  that  question.  Henoe  il  a  prisoner  writes  a  letter  to  his  wile  ead 
intrusts  it  to  his  daughter  for  deliyery,  and  another  daughter  eeeniee 
possession  of  it  and  proluces  it  at  his  trial,  it  is  admissible  ia  evidenee 
against  him.    State  ▼.  Mathers,  922. 

%  Umdxr  a  Plka  that  thi  Dxfrndant  did  not  Sral,  Sxroots,  hok  !>■» 
LITRR  THI  Bond  as  set  forth,  he  may  show  that  it  was  ezeonted  in  blank 
before  a  justice  of  the  peaoe  who  was  authorised  to  insert  oertain  agree- 
BMnts  in  the  blanks,  and,  disrefrardlng  his  instmotion^  inaerted  rr 
entirely  different  agreement.    JOefuirde  r.  Dag,  704. 

4  XriDRiroi,  Error  in  Rioxivino  whrn  mat  br  DisRROARDXiit.  ^If  testi* 
aumy  only  tends  to  establish  what  in  its  absence  is  a  legal  presomption, 
II  may  be  irreleyant^  but  oannot  work  any  injury  when  no  eyidenoe  ie 
offered  tending  to  rebut  such  presumption.    Hobineom  t.  Bvewtttr,  265. 

IL  Mrrr  Proof  ov  Failurr  to  Collrct  Monkts  not  Proof  ov  Thrir  Loss. 
Mere  proof  of  the  failure  to  collect  moneys  due  to  a  oorpomtioo  ia  not 
proof  that  they  were  lost  to  it  North  Hudmm  MwL  BmUiktg  ste.  Aum 
r.  Childe,  67. 

C  Xtidrnor  in  Rrbuttal.  —  If  witnesses  for  defendant  testiiled  that  it  wir 
impossible  for  plaintiff's  hand  to  haye  been  drawn  under  R  eertain  frRme* 
work  in  the  manner  testltied  by  him,  it  is  proper  in  rebuttal  to  reoeiye 
eyidenoe  of  other  witnesses  to  the  effect  that  they  knew  it  was  poesible 
and  that  they  had  seen  similar  occurrences  take  ptaoei  CUeopo  etc 
Stick  Oa,  T.  Heinnelffer,  249. 

1m  DRMaRRRB  TO  EviDRNOB.  —  When  the  trial  oonrt  baa  foroed  the  plain- 
tiff to  a  nonsuit  by  an  instruction  in  the  nature  of  R  demurrer  to  the 
eyidenoe,  he  is  entitled  to  the  most  fayorable  yiew  of  his  case  that  the 
evidence  warrants,  and  to  every  reasonable  inferenoe  therefrom.  Lar^ 
mm  y.  Metropolitan  etc.  ffy  Co.,  439. 

iL  LiicrrATioN  or  Kukbkr  or  Witnrssb8  in  DisoRsnov  of  Ooun,  whrn. 
A  reasonable  limitation  of  the  number  of  witnesses  upon  a  sin^^e  faet  ie 
within  the  discretion  of  the  trial  court*  and  an  objection  or  ezoeption  to 
such  a  limitation  should  be  made,  when  the  oonrt  *first  raise  npon  the 
matter.     Meier  r.  Morgan,  39. 

iL  Bradino  Law  Reports  in  the  Prrsbnor  ov  tbr  Jvbt.  — When  tfa*  de* 
fondant's  attorney,  in  discassiing  the  legal  questions  involved  in  a  erioH 
inal  case,  reads  to  the  court  certain  portions  of  the  opinions  in  preyions 
decisions  of  the  supreme  court,  it  is  not  error  to  allow  the  prosecuting 
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attorney  to  nad  to  the  eoart^  in  the  prionoo  of  tho  fvryt  tho  lopotlot 
facts  upon  whioh  tbooe  deoioiont  wort  boaod,  provided  tho  Jniy  are  lap 
■trnoted  not  to  ooneider  those  faots.    A^tew  t.  8iaUf  tt. 

10.   VVBTHBB  ImSTRUCTIOM  TO  JaBT,  PAHBITOI OV  OOVHIIL  VOV  NiOmABT 

WHBtf  OiTxir.  —  Although  it  is  the  better  pnotioe  to  proeore  the  attend* 
enoe  of  counsel  foe  both  parties  when  the  jnrj  retnm  into  conrt  for 
further  instructions,  there  is  no  rule  which  requires  the  oourt  in  a  oItH 
ease  to  do  so,  and  its  failure  to  do  so  in  the  abeence  of  anything  to  show 
that  the  party  oomplaining  was  prejndioed.  Is  not  enor.    Mtkr  T«  Jlei^ 

11.  iNirraacmoira  as  to  Obadbi  ov  Owweksm,  —  Where,  under  the  eridenoo 
glTen,  the  defendant  must  either  be  guilty  of  a  oertain  offense  or  entitled 
to  an  acquittal,  the  Jury  need  not  be  instructed  as  to  other  offense^  !• 
which  the  evidence  in  the  case  has  no  relation*    8uUe  r.  Ma  Foo,  414. 

If.   ExOKPTIOir    TO    ObAL    IlfSTBUOnOXS,  WHBK   SHOULD    BB   Ta^i&S, — Ak 

though  the  statute  requiree  the  instructions  to  be  in  writing,  the  error 
of  giving  oral  instructions  will  be  deemed  to  have  been  waived  if  conn* 
eel  sit  by  and  make  no  objection  at  the  time.  Boas  t.  Northern  Pae, 
R.  R.  Ca,  758. 

If  AMBiotTous  FiNDiKo  DT  Spbcial  Vbbdiot  DisBXOABDBD.  —  An  alBmia 
tive  answer  in  a  special  verdict  to  an  alternative  question,  where  snob 
answer  is  ambiguous  and  hopelessly  uncertain,  will  be  disregarded* 
OufUher  T.  Ullrkh,  82, 

14.  Ir  THBRB  IS  No  Eyidbnob  nvov  iir  Issub  before  a  jury,  and  the  weight 
of  evidence  is  so  decidedly  preponderating  in  favor  of  one  side  that  a  vor* 
diet  contrary  to  i^  would  be  set  aside,  it  is  the  duty  of  the  trial  judge  to 
nonsuit  or  to  direct  a  verdict,  as  the  case  may  require.  Lmkantfr,  Lmn^ 
hard,  743. 

VL  JuDOis  ABB  Ko  Lonobb  Rcquirbd  to  Sctbmit  a  Qaisnoir  merely  bo* 
cause  some  evidence  has  been  introduced  by  a  party  having  the  burdea 
of  proof,  unless  the  evidence  be  of  such  a  character  that  it  would  war^ 
rant  the  jury  iA  finding  a  verdict  jn  favor  of  that  party.  Ltntcn/  t» 
Xom&ird,  743. 

8eo  Attbal,  8;  3,  6^  7. 

TRUST  DEEOa 
8oe  IvsABB  Pbbsovi,  8;  MoBTOAQsa,  7;  Tbvsti,  f. 

TRUSTS. 

E,  Ikpsbtbot  Girs.  —If  the  intention  to  give  absolutely  is  evideneed  by  a 
writing  which  does  not  take  effect  because  of  its  nondelivery,  the  court 
cannot  give  effect  to  the  intended  gift  by  construing  it  to  lie  a  declare 
tion  of  trust  and  therefore  valid  without  delivery.  Wodd  t.  HomtUuM^ 
707. 

&  QiiTS.  — Nbithbb  a  Gitt  kob  a  Dbolabatioh  ov  Tbxtst  in  favor  of  the 
donee  is  established  by  proof  that  the  testator  expressed  an  intention  to 
give  her  an  amount  then  specified;  that  he  afterwards  directed  an  as- 
signment to  be  drawn  of  a  bond  and  mortgage  to  the  donee;  that  whtB 
the  draft  of  such  assignment  was  presented  to  bim  he  did  not  thtB  exe- 
cute it,  but  retained  it  among  his  papers;  that  afterwards,  while  in  his 
last  illness,  he  gave  the  assignment,  then  signed,  and  other  papers  to 
the  person  who  \uA  drafted  it  with  directions  to  depoeit  it  and  them  in 
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tto  bank,  and  tlmt  they  wtre  to  deposited  and  tiitre  remftiMd  isfl  tii 
tw  the  tesUtor*!  death.     »'<uM  t.  HcaelUm,  707. 

&  TEVRBa  OoasTRVOTiVB.  ^If  Uod  u  purohtaed  in  the  naiM  of  aM  penoa 
hat  the  ooneideratioa  ia  paid  by  another,  inch  land,  though  conveyed  ta 
the  f ormer»  will  bo  held  by  him  in  tmat  for  the  lattar.  iZHqr  t*  J/iarlfr 
imW,200. 

4^  A  TRoar  Ex  Mauehoio  ARUti  wnmnm  a  peraon  aoqniraa  the  legal 
titia  to  property  by  means  of  an  intentional  false  or  frandnlent  rerbal 
promiaa  to  bold  the  aame  for  a  oertain  speoifio  pnrpooa,  as,  for  ezamplo^ 
to  oonTey  it  to  another  or  to  reoonrey  it  to  the  grantor,  and  baring  tfaas 
obtained  the  title^  retatna  and  daima  the  property  aa  hia  own.  Lamoa 
T.  Knighl,  229. 

fc  TEVan  HOT  mxwa  tbm  8rATim  of  Fbaitos.  —  If  a  hnabaad  praraila 
npon  hia  wifs^  who  ia  then  fatally  ill,  to  conTey  oertain  of  bar  property 
to  him  by  promiaing  that  if  ahe  will  do  so  he  will  prooore  a  loan  thereon, 
•Bd  with  the  prooeeds  will  redeem  the  property  from  a  preyiona  Jndidal 
aala  thereof,  and  will  then  hold  it  for  the  benefit  of  her  ohfldren,  the 
tmst  thereby  ereated  is  not  an  expreas  trust  which  must  be  evidenced 
by  a  writing  to  be  enforceable.  A  oonrt  will  regard  the  failure  or  re* 
faaal  to  hold  the  property  for  and  to  oonvey  it  to  the  ehildren  aa  a  frand, 
and  will  therefore  decree  that  it  is  held  in  tmat  for  and  ahall  bo  ooa- 
Teyed  to  them.    Larrmm  t.  Kfughi^  229. 

&  Bioaia  TO  Bioomk  Intuustsd  xir  Trust  Propbrtt.  —  When  one  pereon 
haa  the  power  to  dispose  of  the  property  of  another  without  the  consent 
of  the  latter,  he  is  not  allowed  to  become  personally  interested  in  it 
himself^  without  regard  to*  any  question  of  faimeea  in  the  transaction, 
as  he  la  not  allowed  to  occupy  a  position  where  selT-interest  will  tempt  a 
betrayal  of  duty.     Chicago  etc  Cab  Co,  t.  Terkea,  816. 

%  TRUsran  —  PuROHAsa  bt  at  thrir  own  Saul  —  A  trustee  is  disqualified 
to  aat  by  the  intervention  of  a  personal  interest  in  the  performance  of 
his  duties  aa  trustee,  and  he  cannot  obtain  title  to  property  when  he  has 
a  duty  to  perform  inconsistent  with  the  character  of  a  purohasor  on  his 
own  aoconnt.    Chicago  etc  Cab  Co,  t.  Terheg,  316. 

H  Partirs — RiOKT  OF  TRVBTaB  TO  Sua.  ^  When  a  note  ia  made  payable  to 
a  party  aa  trustee  he  may  aue  thereon  in  his  own  name  after  the  death 
of  the  beneficiary  and  when  no  administrator  haa  been  appointed.  £edk 
T.  HaoM,  616w 

iL  Trvst  Drrds  —  Rights  of  Trustor  to  Purohabb  at  TRuaraa'a  8aui. 
Where  premises,  subject  to  the  lien  of  a  deed  of  trust  executed  to  se- 
onre  a  debt,  are  conveyed  to  one  who  assumes  the  payment  of  the  debl^ 
and  are  afterwards  sold  in  pursuance  of  the  power  oontained  ia  the  deed 
of  trust,  the  trustor  is  folly  authorized  and  competent  to  bid  at  the  aale^ 
and  may,  as  incident  to  this  right,  pay  the  onatomary  amount  of  aameol 
Bioney  on  the  bid,  and  deduct  the  sum  out  of  the  amount  paid  by  tfao 
person  to  whom  he  transfers  the  rights  acquired  by  hia  bid,  and  to 
whom  the  trustee's  deed  is  finally  made.     Bcmnetk  v.  Cook,  422. 

ML  Whrrb  a  Trustrr  has  Cohyertbd  a  Trust  Fuvd  irto  Morrt, 
ARD  HAa  MiKOLRD  it  with  his  other  moneys  so  that  it  cannot  be  eepar* 
ated  from  the  latter,  the  beneficial  owner  oooupiea  tho  pooitioa  of  a 
general  creditor  of  the  estate,  and  eannot  follow  tlia  foada  lata  the 
luuidi  of  aa  aasignoa  for  the  benefit  of  craditoiai     yrf^inflT,  (^BfUtk 
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IL  Tbitbt  Fuvm  ^  CoNvsRSTON  —  Right  ov  BunncsAL  Owir nt  to  Follow 
nrro  Hands  ov  Assionbb.  —When  a  trustee  has  conrerted  trnst  funds 
into  money,  and  mingled  it  with  hie  other  money,  so  that  it  oannot  be 
Mparated  therefrom,  the  beneficial  owner  occupies  the  position  of  A 
fmsral  creditor  of  the  estate,  and  oannot  follow  th*  trest  fnnds  into 
Iht  bands  of  an  assignat  for  the  benefit  of  orediton^  MwlmUAcc  Au'm 
▼•  /oeo&t,  802. 

1Mb  Tsur  Funds— Conybrston  — Right  ov  Benevioial  Owhib  to  Rb- 
OOTBB.  —  When  a  trustee  chanfies  the  form  of  trust  property»  the  right 
«f  the  banefioial  owner  to  reach  it  and  compel  its  transfer  may  still  exist 
If  the  trust  property  oan  bo  identified  as  a  distinct  fund,  and  is  not  so 
fldngled  with  other  property  that  it  can  bo  no  longor  separated.  U  it 
has  lost  its  identity,  the  beneficial  owner  must,  and  tinder  other  eironm* 
■taneeo  may,  resort  to  the  personal  liability  of  the  wrongdoing  tnutoiii 
Mutual  Aee,  As$*n  t.  Jaeoba,  802. 

UL  A  VoLUMTABT  COMPLETED  T&asT  IE  Yalid  and  may  bo  o&foroed  la 
•(inity  though  the  beneficiary  did  not  assent  to  nor  haTO  aotioe  of  ilb 
OmueeUcui  River  809,  Bank  t.  Albee,  948. 

I^  Iv  ▲  Fatheb  Deposits  Monet  in  a.  Satinos  Bank  dt  nnp^Aia  ov 
BIS  Son,  designates  himself  as  trustee,  and  takes  a  deposit  book  ia 
Ibo  name  of  such  son  and  himself  as  trustee,  this  transaotion  ereateo  a 
Tolnntary  trust  in  faror  of  the  son,  though  the  father  retains  possession 
of  tho  book,  depositing  other  moneys  thereon  and  drawing  ont  Tarions 
■nms  as  trustee.    ConneeUciU  River  Scm.  Bank  t.  Albee^  94C. 

UL  VoLaHTART  Tritsts  — EviDBNOB. — If  B  father  deposits  money  In  bank 
Intho  name  of  his  son  desiRnating  himself  as  trustee,  his  sabseqneut  deo- 
larations  are  not  admissible  for  the  purpose  of  showing  that  be  did  not 
latond  to  create  a  trust  in  fsYor  of  his  son.  ConnecHeiU  Smr  8m&k  Bank 
r.Albee.fM, 

Soo  Banks,  1;  Corpobatiovs^  IS. 

ULTRA  VIREa 
See  Corporations,  9L 

UNDUE  INFLUENCE 
See  Wills^O. 

UNITED  STATES. 
See  Partition,  A 

USAGE. 
See  iNsuBANcn;  A 

USURY. 

1»  Smm  ov  Gontraot  vob.  —While  a  contrael  calling  for  BsnrloBs  interb 
Mt  is  flot  Toid,  still  the  creditor  forfeits  the  wholo  interest^  and  tho 
legal  interest  is  collectible  from  the  debtor  and  goes  into  the  school  funA 
Ferguson  t.  Soden^  612. 

%  BiOBT  TO  Bbootbb.  —  One  who  Toluntarily  pays  unlawful  interest  upon 
an  nsurious  contract  cannot  recover  it  by  suit.    Ferguttm  t.  Sodeu,  61A 

&  Dbvknsb  ov  TO  MOBTOAOB  Whbn  Lobt.  — So  long  as  a  mortgage  pro- 
Tiding  for  nsnrions  interest  ^mains  executory,  the  mortgagor  may 
Bvail  himself  of  the  usury  as  a  defense;  but  whan  the  mortgage  con* 
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tndl  is  tzeeaUd  by  foreclosare  or  otfaerwiM^  sad  when  dhcn  htvt 
In  good  faith  acquired  an  intsrest  in  the  property,  tlie  defenao  «l 
nnirjr  la  no  longer  aTailaUe  to  the  mortgagorp  and  tibia  ia  eepeoully 
the  caae  when  he  has  been  gailty  of  lachea.  Fergnmm  t.  Sodm^  ns. 
4k  Emer  on  Mobtoaob  —  Rsstiuinino  Bali.— When  ntory  doai  mI 
invalidate  a  mortgage,  a  lale  under  the  power  oontained  thereia  wiU 
Bot  be  enjoined  by  reMoa  of  it,  nnleis  the  debtor  brings  inta  Mart 
the  principal  and  legal  interest  due.    Fer^puom  ▼•  Sodtn^  161% 

flee  Ihtubst,  S. 

VABIANCB. 
Bee  Amii^  4 

VENDOR  AKD  PURCHASER. 

!•  TnrDn  ov  Lahd  Ioitoraiit  ov  its  Looatiov  mat  Rilt  oh  RsramirTA- 
noRi  ov  Vbndob.  —  Where  an  intending  purchaser  of  land  is  ignonat 
•f  its  tme  location,  he  has  the  right  to  rely  npcn  a  positire  statsmtal 
amde  by  the  vendor  in  that  respect,  and  hold  him  responsible  if  it  provet 
antme,  cTen  thoagh  there  was  no  intentional  misrepresentation.  Ossrtsr 
T.  mirick,  8S. 

%  ItoaapBisiifTATioK  bt  Vbndob  ov  Lanp  as  to  m  Logation,  TiTABnirr 
VOB.  —  Where  the  agent  of  the  vendors  of  land  makes  a  false  statemaai 
as  to  its  looation  and  thereby  indaoes  the  vendee  to  purchase  tt^  balk 
the  vendors  and  the  agent  will  be  liable  to  the  vendee  for  the  diffHriwm 
ia  value  between  the  land  which  ho  believed  he  was  getting  sad  thaA 
which  he  was  actually  purchasings  although  neither  the  agent  nar  tha 
vendors  by  any  artifice  prevented  or  dissuaded  him  from  making  iaqaiiy 
ia  reference  to  the  true  location  which  he  had  present  maam  ef  sao«w 
tainiag.    OuiUher  v.  UUri^  82. 

8ta  Bbontoj  SgTorrBi«  1|  Bvidbno^  10;  Nbootiau  LwiBUHBai^  1| 

Balm. 

VERDICT. 
8m  Apvbai,  5;  Railboads,  SS;  Tbiai^  IIL 

VICE  PRINCIPAL. 

liAgTBB  AND  BeBVANT,  17;  RaZLBOAD^  H. 

VILLAGES. 
Bm  Quo  Wabbanto^  S-flL 

WAIVER. 

8ta  Blbotionb,  18;  Bstoppbl,  1;  Insubanob,  S-^  7,  8;  JvBKDionoB,  4$ 
Mbohanio's  Libn,  13;  Pabtiis,  S;  Pabtnbb8HZP9  4;  RAn.B0AP%  I7f 
Balbs,  4|  Tbxal,  12. 

WAREHOUSEMEK. 
L  WABBHOvn  RBOEipn— Wabbantt  Ikplibd  bt  Ai  to  Katubb  op 
OUHL — ^If  a  warehouseman  issues  a  reoeipt  purporting  to  be  for  a  i 
aambar  of  barrels  of  Portland  cement,  all  that  he  asserts  thereby  ia  tkal 
ke  has  reoeived  merchandise  in  barrels  bearing  the  same  outward  appsip 
anoe  as  do  barrels  in  which  are  packed  merchandise  cf  the 
deecribed  in  the  receipt,  and  that  there  is  nothing  aansnal  or  oat  al 
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€f  the  bMrroU  from  that  in  wUoh  tha  fooda  of  the  ohaiaolir 
daaarihiil  ia  tho  roodpt  aro  vanally  traoaportad,  and  thai  thay  haro 
lagftoeBtad  to  hia  and  that  ha  haUoTao  thmn  to  bo  m  diooribod. 
T.  JMfffft,  721. 

&  WiBBBEoun  RaoBiPTB.  —  RspmuBif TATioKa  ov  ▲  WAUBovn  VLmomar  os 
BmL  09  LADuro  which  Should  bm  Emld  to  n  WABMAKTaM,  ahonld 
ha  ^*»^*^^  nasally  to  thaaa  whieh  tiie  warahonaaman  or  oarriar  may  €V« 
dinarily  ba  amnmad  to  hare  knowlodgo  of  «r  whioh  ha  or  hia  agoati 
•■fht  to  know.    Detm  r.  Drifffft,  781. 

■L  LunuiT  OF.  —  A  atatata  prohiUtinf  a  wafohooaaman  Iron  laraing  ra» 
iaipti  lor  any  gooda  nnlen  aotnally  raoaiTad  in  hia  atoM  ar  npon  Ua 
ptamiam^  doaa  not  tranaform  him  from  a  mora  dapodtary  to  an  innurar 
af  tha  kind  andqnality  of  gooda  dapodtad  with  himi  nor  doaa  it  maka 
Urn  anawaraUa  for  paekagm  raociptad  for  aa  aontainlng  a  aartain  aril* 
ala  and  f ooad  npon  aauuninatioii  to  ba  apnriona.  J>€tm  t«  JMggt,  7SU 

WABRANTT. 
Baa  WAnnHovmtBVp  t» 

WAT£RCX)nRSBS. 

L  A  Wannoovna  Ba diannal  or  aanal  for  tho  oonToyanoaof  waltr,  parti- 
anlarly  in  draining  lands;  and  may  ba  natoral  or  artifieaL  It  oonaiato  af 
bad«  bank%  and  watar^  though  tho  watar  need  not  ilow  eontinnonaly. 
Ihoro  mnat  ba  a  diatinot  channel  with  well-deilnad  banka  ant  through 
tiM  tarf  and  into  tha  aoil  by  the  flow  of  the  water,  praeanting  on  aoaanal 
l^anoa  to  oTaiy  eye  the  nnmiatakablo  ondenoe  al  the  frequent  action  ol 
mnning  water,  and  not  a  mere  depreafion.    ^awlep  t,  SkekUm^  MS. 

%  TuMUTATiOK  or. «-  If  a  wateroonrM  mna  to  a  point  and  there  apraada 
anrar  tha  adjaoent  laod  without  mnniog  in  any  different  ahaDnel,  tt 
aeaaea  to  ba  a  wateroonrae^  and  one  who  by  dama  and  other  obatmo* 
tiona  preTenta  it  from  mnning  orer  hie  land  la  not  gnilty  of  obatmetinf 
a  wateroonrae.    Hawl^  ▼.  Sheldtm,  942. 

&  Wixn  BioBXB  ov  Pnion  AmopRiATOB.  —A  Pbiob  Apipropbutob al 
tha  water  af  a  atream  haa  a  right  to  inaist  aa  against  the  Junior  appro- 
priator  that  all  the  water  remain  in  the  stream  in  order  to  carry  tha 
flow  down  to  hia  point  of  diversion,  althoogh  a  large  portion  of  it  ia  kal 
by  eTaporation  and  percolation,  only  so  long  as  any  useful  qnanti^ 
tiMreof  would  reach  hia  point  of  dirarsion  if  allowed  to  remain.   Ma^ 

4k  Waxbb  Riobtb  am  BBTwxnrSBviOB  akd  Jvkiob  ArpBOPUATOBai^A 
prior  appropriator  of  the  watera  of  a  stream  may  insist  aa  against  tha 
Junior  appropriator  that  all  the  water  be  allowed  to  remain  in  the  stream 
anly  so  long  aa  aome  useful  quantity  thereof  will  reach  aaoh  prior  ap» 
propriator*a  point  of  dlTcrsion,  and  when  it  ia  ahown  that  tha  water 
diTorted  by  the  Junior  appropriator  for  a  useful  purpose  would,  if  not 
aa  diTcrted,  sink  and  disappear  before  reaching  tho  prior  appropriator'a 
point  af  diTarsion,  the  latter  ia  not  entitled  to  an  injnnotioa  to  aompel 
thaformar  to  allow  all  tha  watar  to  remain  in  thaatMOk  Jgrrymonrf  t. 
irimaiMa,  80A. 

fL  Waxhb  Riohib  —  Pbiob  Appbopbiatioh  —  DnrBBnov — iH^UHonov* 
An  upper  owner  and  prior  appropriator  of  the  water  of  a  stream  for 
irrigation  purposes  is  not  entitled  to  enjoin  a  lower  owner  from  divert* 
K    ▲H.OBRBr^Vob  ZXXia-M 


1012  Index 

lag  a  portion  of  U  daring  tht  irrigating  mmob,  ob  Um  gromA  ttirt  II 
0oeh  water  wai  not  dirertad  ll  might,  in  the  trant  of  an  vnvnal  iov 
!■  tha  atraam,  raaoh  tha  land  of  aaoh  lowar  ownar,  whan  it  appaan  that 
in  tha  nataral  and  naoal  flow  of  aaoh  atraam  no  water  rtaohii  Mi  laadi 
for  the  reason  that  it  ainki  and  tha  ohanaal  of  the  atraam  beeomea  an* 
tirely  dry  between  tha  landa  of  anoh  ownara  daring  tha  litigating 
aeaaon.  Jtai^mond  r.  WiaueUM,  QOA. 
C  Winui  Riomt—  Dnringiov  --  Iviuhotiov.  —  An  appar  ptuptlatag 
Jnnior  appropriator  will  not  beanjoiaad  from  diverting*  eactidi 
«l  the  watera  of  a  ereek  for  irrigation  pnrpoaoi^  when  fk  i^peaci  thai 
inch  oraek  ia  not  a  nnning  atraam  daring  the  irrigating  aeaaim,  and 
that  daring  inch  aeaaon  none  of  the  watera  flowing  in  aaoh  ereek  ai  Ui 
point  of  diTenion  ean  in  the  eonrae  of  ita  nataral  flow  raaak  plaintiff  1i 
raneh  fifteen  mile*  below,  beeanae  the  watera  of  anoh  creek  daring  the 
irrigating  aeaaon  of  each  year  aink  into  the  ground  at  a  point  three  milee 
below  the  defendant'a  ranoh,  and  from  there  to  a  point  one  mile  Mow 
plaintiff 'a  ranoh  the  ohannel  of  the  oreek  ia  entirely  dry  in  plneeOi   Jta^ 

WILLaL 

I.  A  Will  Shovld  Vcmwn  Fou»  Rsqitiiitb.— It  ahoold  bes  L  In  writing 
•igned  by  the  testator  or  attested  with  hia  mark|  2.  Attested  by  two 
eredible  witneasea  who  sign  it  aa  anoh  in  the  presence  of  the  teatator  and 
ky  hia  reqneat;  S.  Prored  by  tha  oath  of  such  witneasea  or  of  one  ef 
them  to  hare  been  aabsoribed  by  the  testator  and  by  them;  and,  ^  Hw 
teatator  shonld  be  of  aonnd  mind  when  ha  azeonted  the  wilL  Jto6in§m 
T.  Brewtter^  265. 

A  What  is.  —  A  writing  daly  aigned  by  the  peraoa  ezeonting  It  and 
attested  by  witneasea  which  deolarea  that  he,  in  oonaideratton  of  one 
dollar,  as  well  aa  his  affection,  aaalgns  and  aets  orar  to  hia  danghtor  nil  hii 
^property,  real  and  personal,  to  hare  the  aame  after  hia  deal^,  ia  a  wilL 
JtoUMom  T.  BrtwUer,  265. 

E  That  a  TaarAToii  Intokdid  ax  Ivsramnirr  Bxaoom  bt  Hm  to  n 
His  Will  ia  auffioiently  manifested  by  hia  telling  a  third  peraoa  that 
ke  was  making  hia  will  and  reqnesting  aaoh  third  peraoa  to  witnaas  it 
and  aigning  it  a  few  moments  afterwarda.     J^oMnson  t.  JSnswalrr,  ttS. 

4  fiiONATORa  BT  Mabx.  —  A  Btatuto  anthorising  the  ezeontion  of  a  wiH  Vf 
a  mark  oan  only  mean  anoh  a  mark  aa  ia  made  with  intent  to  ezeeate 
the  will  thereby.    PtaU'9  Baiate,  805. 

ib  Thb  Mark  ov  a  Tbstatob  to  hia  will  ia  ]nst  aa  affeottra  aa  wbaa  he 
eigne  hia  name.     BobhutM  ▼•  Brtmter,  265. 

&  tiONnra  ov  ^  SuTrioiBMor  —  Intbnt  Mvst  Eznr.  —The  teatator^aQrfgk 
nature  to  hia  will  by  initials  only  may  be  a  Talid  azecntion  thereof 
prorided  an  intent  to  execute  is  apparent;  Imt  in  the  abeenoe  of  any 
andden  incapacity  to  oomplete  the  aignatore  by  reason  of  the  eitteai 
ity  of  last  sioknses^  it  ia  an  indispenaable  element  to  the  validity 
of  the  signature  actually  made  that  it  ahall  be  foil  and  oomplete  aoeocd- 
log  to  the  intent  and  underatanding  of  the  teatator.    P/ate'«  Msiaie,  SOU 

%  llOMUia  or  —  SurrioiBNOT.  —  When  it  ia  ahown  that  a  teatator  atarted 
to  write  hia  name  aa  hia  aignatnre  to  his  will,  bat  after  making  a 
stroke  with  a  pen,  atopped  and  said:  *'I  oan't  tiga  it  now,"  and  anek 
stroke  beara  no  reeemblanee  to  the  form  of  a  mark  ordinarily  need  for 
a  aignature,  while  two  witnesses  profess  to  recognise  it  aa  the  flrst  part 
ef  the  initial  of  hia  first  name,  on  intention  on  the  part  of  the  testator 
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to  ezeente  the  will  either  hj  attaching  a  mark  or  hia  olgnataro  It  affii 

atirely  disproved.     PkUe'$  Bttaie,  805. 
il  A  Tkstator  xa  Prbsomxd  to  Hats  Khowii  trs  CoiiTBifTt  of  a  wiB 

when  hia  executioa  of  it  ia  proved  in  anch  manner  aa  the  ataUita 

reqnirea.     Robinaon  t«  BremUr,  265. 
H  BriBXNOB  tending  to  prove  that  the  teatator  undertook  to  deviae  pro^ 

•rty  which  did  not  belong  to  him,  ia  admiaaible  aa  bearing  upon  the 

laanea  of  taatamentary  capaoit/  and  of  vndne  inflnenoe.    B*  Buekmam*^ 

IQi  P4B0L  DiOLARATiovt  ov  A  TBSTATom  made  before  or  after  the  oz*- 
ention  of  a  will  oannot  be  admitted  in  evidenoe  for  the  purpose  of  in» 
▼alidating  it^  but  may  be  received  for  the  pnrpoee  of  ahowing  hia  knowU 
edge  of  ita  cootenta  when  it  is  claimed  that  he  waa  impoaed  npon  bj  no# 
being  informed  thereof.     Robinaon  v.  Brewttter,  265, 

Ih  WiTKnsM  TO  A  Will  Vilmd  Not  SaBscAiBi  Avt  FoxmaIi  OiAvm 
«v  ▲miTATIOii.    Bchinaon  v.  Brtwtter,  266w 

See  Wmiiaiia^  t» 

WITNESSES. 

L  Szpns  Who  Is.  —  To  render  the  opinion  of  n  witneoa  admtsaible  m  a> 
pert  evidenoe,  he  mnst  appear  to  have  speoial  knowledge  of  the  anbje^ 
nnder  inquiry.    Lamg  v.  Uniied  Ntw  Jertep  R.  R,  tic  O0.9  6S2. 

%  ExpucT  BviDBifoi— Valub  ov  Trri^B  ahd  Damaobs  to  Labd.  —  An  ordU 
nary  real  eatate  agent  ia  not  oompetent  to  give  hia  opinion  aa  an  ex* 
pert  aa  to  the  value  of  the  private  title  in  a  strip  of  land  forming  part 
of  the  pnblio  highway,  nor  aa  to  the  amount  of  damage  done  to  an 
abutting  owner  l>y  appropriating  auch  strip  of  land  to  railroad  pnrposea 
fta  the  abeence  of  any  showing  that  he  has  special  knowledge  on  theae 
partioalar  aubjecta.    Laing  v.  UnUed  New  Jeney  R.  R,  etc  Co,^  682. 

tb  BzpBRT  BviDXBCB  —  Damaobs  vbom  CoNBTRaonoH  or  Railroad. —-In 
an  action  to  recover  for  damagea  to  property  arising  from  the  loon* 
tion  and  oonatruetion  of  a  railroad,  a  witneaa  who  haa  knowledga 
of  the  property,  ia  competent  to  teiitify  aa  to  whether  or  not  ita  valna 
haa  been  increased  or  diminished  by  the  oonstruotion  of  the  road,  and 
if  diminiahed  thereby,  he  is  competent  to  testify  aa  to  the  amounts 
Beck  V.  PennaylvankL  eic  R.  R.  Co.^  822. 

4.  Ck>ifPBTBiior— Dbath  of  Contraotiro  Aobitt.  —  The  rule  thai  the 
death  of  the  contracting  agent  of  a  aurviving  party  to  a  contraot  in 
auit  ezdadea  the  evidence  of  the  other  contracting  party  doea  not  ex- 
tend further  than  to  transactiona  had  by  anch  party  with  the  deceased 
agent  of  the  other  pac^  acting  in  behsif  of  hia  principaL  JVnf  Hoi* 
Bank  v.  Payne,  620. 

I,  CoMFBTBHCT  —  Dbath  ov  CoHTRAcniro  Partt. — In  an  notion  by  a 
bank  seeking  to  charge  certain  indoraera  aa  makera  of  a  note  azeonted 
by  a  maker  aince  deceased  and  payable  to  hia  own  order,  the  cashier  of 
.tho  bank  who  noted  as  ita  contracting  agent  in  the  matter  being  alaa 
dead,  the  bookkeeper  of  the  bank  is  oompetent  to  testify  that  the  note 
bad  not  been  indorsed  by  anch  maker  at  the  time  it  waa  Indoraed  by 
Iho  partiea  sought  to  be  oharged  aa  makers*  and  they  are  oompetent  to 
'  testify  in  rebuttal  that  it  bad  been  so  indorsed,  ^rM  Nmk  Bank  w, 
i>yiN^62a 
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lb  Tn  CorrvrAiiT  of  a  Wiu.  Wbo  n  also  a  Luatu  THmnniM 
oonpttent  m  a  witnew  ia  prooe«dingt  ratpaotiiig  ite  •dmiwioa  to 

I.  A  HunAVO^  Amft  thb  DsAm  ov  Hd  Wifi,  n  a  Compbtbct  Wi» 

NKM  with  rMpeci  to  inattera  of  a  nonoonfideutial  natim^  not  affeotiog 
h«r  eharacter.     i?<  BudkmaW§  WiU,  831. 

%,   HUSBAHD  AND  WiPS.  -—  A   HuSBAND^  AITBK  THB  DCATH  OV  HiB  Wl 

!•  a  oompotoni  witaaiB  to  ptoTO  mi  agrMmenl  auido  batwom  luM 
hor  in  tho  praaonoB  of  a  third  portoo*  lolatiTO  to  thoir  reipaolive 
aata  in  real  pmpertj.    8ueh  an  agraooMnt  it  a 
not  a  oonfideotial  oommanieatioii.    Rm  Bmekmam*»  Wittt  OIL 

il  PftlTILBOB  or  WITIIBS8B8.  —  A  NOHRBSIDBRT  V  AtTEtnAKOk 

AB  WiTHiBB  ia  a  snit  to  which  he  ia  not  a  party  ia  aseoipl 
vioB  of  proeeee  in  another  enit.     Oapwett  t.  Sipe^  89Ql 

See  PA«mi»  S}  FuAMir%  i|  Tuai^  ML 

WORDS  AND  PHRAS: 
See  DsruirrioM^ 
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